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coiunion. Sectional strife over the profits of slave labor and con-
scientious revolt against meking human beings real estate led to bloody
civil war, cnd to a pertiel emoneipation of slaves vhich nevertheless
even to this day is not complete. Poverty, ignorance, disease and crime
haw been forced on these unfortunate viotims of greed to an extent far
beyond any social necessity; and a great nation, vhich today ought to be
in the forefront of the march toward peace and denccracy, finds itself
continuously making common cause with rage-hate, prejudiced exploitation
end oppressicn of the cormon man., Its high and noble words are turned

against it, beceuse they are contradiocted In averﬁ syllable by the treat:

ment of the smericen Negro for three hundred and twenty-eight years.

Slavery in America is a strange and contradictory story. It
cannot be regaerded as melnly either a theoretlosl problem of norals or
¢ scientific problem of race. ZTFroa ?ither of these points of view, the
rise of slavery in americe is siuply inexplicable. Looking at the facts
frankly, slavery evidently was a matter of economics, a question of ipn-
come and labor, rether than a problen of right and wrong, or of the phy-
sicel differences in men. Once slavery begen to be the source of vast
income for men and nations, there followed frantic search for moral and
rociel Justifications. 3Such excuses -ere found and men did not inquire
too carefully into either their legic or truth.

The tventy Negroes brought to vlréinin in 1619, weore not the
firat who hsd landed on this continent. TIor & century small numbers of
Negroes had been arriving as servents, as laborers, as free adventurers.
The southwestern part of the present United States was first traversed
by four explorers of vhom one was en Africen Negro. lNegroes accompanied
early explorers like D'Ayllon and lienendez in the southeestern United
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States. But Just as the earlier black visitors to the l/est Indies were
servants and adventurers and then later began to appear as laborers on
the sugar plantations, so in Virginia, these imported black laborers in
1619 and after, ceme to be wanted for the ralsing of tobacoo which was
the money orop. :

In the minds of the early plenters, there ;ns no distinetion
as to labor whether it was white or black; inm law there was at first no
discorimination. But as imported white labor became scarcer and more :
protected by law, it became less profitable than Negro labor which
flooded the markets because of European slave traders, internel astrife
in Africe; and because in America the Negroes were inoreasingly stripped
of legal defense. For these reasons America beoceme a land ?f black
slavery, and there arcose first, the fabulously rich sugar empire; then
the cotton kingdom, and finally colonial imperialisn.

Then ceme the inevitable fight between free labor and derwocracy
on the one hand, and slave labor with its huge profits on the other.
Black slaves were the spear-head of this fight. They were the first in
dmerica to stage the "sit-dovm"™ strike, to slow up and sabotage the work
of the plantation. They revolted time after time and no matter what re-
corded history may say, the enacted laws agalnst slave revolt are un-
answerable testimony es to what these revolts meant all over America.

The slaves themselves especlally imperiled the whole slave
gystem by esoespe from slavery. It was the fugitive slave more than the
slave revolt, which finally threatened investment end income; and the
organization for helping fugitive slaves through Free Northern liegroes.
and their vhite friends, in the guise of en underground movement, was
of tremendous influence.
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Finelly it vas the egro soldler as a co-fighter with the
whites for independence from the British economic empire vhich began
emencipation. The Zritish bid for his help and the colonlals esgainst
their first iupulse had to bid in return and virtuclly to promise the
Negro soldier freedom after the 2evolutionary 'er. It ves for the pro=-
tection of .mericen Negro sallors as well as vhite that the var of 1lEl2
was precipitcted and, after independence fron Ingland wes accounlished,
freedon for the black laboring elass, =nd enfranchisenent for vhites
and blacks was in sight.

In the meantiie, however, 'hite lebor had continued to regard
the United 3totes as a plece of refuge; as a place for free lond; for
continuous employment and high wage; for freedom of thought and faith.
It wes here, however, thot employers intervened; not bauﬁuaa of any
moral obligqulty but becouse the Industrial Revolution, based upon the
crops ralsed by slave labor in the Caribbean and in the southern United
Stotes, was wode possible by world trade and a new and astonishing tech-
nique; and finelly was made triumphant by & vast transportetion of slave
labor through the British slavec-trade in the eighteenth and eerly nine-
teenth centuries.

This new maess of slaves becane coupetitors of white labor and
drove white labor for refuge into the arus of employers, whose interests
were founded on slave labor. The dooctrine of race inferiority was used
to convince white labor that they haod the right to be free and to vote,
while the Negroes must be slaves or depress the vwage of whites; westem
free soil beoa.e additional lure end compensation, if it oould be re-
stricted to free laebor.

On the other hand the fight of the llt“’i.-hﬁldl!l sgeinst deno-
oracy inoreased vith the spread of the wealth and pover of the Cotton
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Lingdom, Through political power based on slaves they beocaie the don-
inant political force in the United States; they were successful in
expanding into liexico and tried to penetrote the Caribbean. TFinally
they dewanded for slcvery c part of the free soll of the i/est, and be-
couse of this last excessive, and in fact iumpossible éffort, a Civil
war to preserve and extend slavery ensued.

This fight for slavz-lobor wos cohoed in the law, The free
Negro was systenatioolly discouraged, disfranchised end reduced to serf
doine He become by law the easy viotin of the kidnapper and ligble to
treatment as a fugitive slave. The Church, influenced by weelth and
respectebility, was predoninately on the side of the slave oyner and

effort was mode to nake the degradation of the Negro, as a race, final
by Supreme Court decision.

But from the beginning, the outcoie of the Civil ljer wos in-
evitable and this not meinly on account of the predominant wealth and
pouer of the North; 1t was because of the clear fact that the Southern
slave economy ves bullt on blaock labor. If at ony time the slaves or
ony large port of them, as workers cecsed to support the 3outh; ond if
even more declisively, as fighters they Joined the North, there was no
vay in the world for the 3Jouth to win. Just as soon then as slaves be-
coie sples for the invading llorthern armies; laborers for their caips
and fortificatlions, and finally produced 200,000 troined cnd cfficlent
soldiers vith arms in their hends, ond vith the possibility of & millim
more, the fate of the slave South was scaled.

Viotory however brought dilemma; if victory meant full econom-
ic freedom for labor in the South, white and black; if it neant land
and educction, and eventually votes, then the slave eupire was doomed,
and the profits of Northern industry built on the Southern slave founde-
tion would also be seriously ocurtailed. lorthern industry hed a steke

e —— e : W
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in the Cotton lLingdon and in the cheap slave labor that supported it.
It hed expended for war 1ndhltriul during the fighting, encouraged by
government subsidy and eventually protected by a huge teriff ranpart.
when wer profits declined there was still prospeot of tremendous poat
wer profits on cotton and other products of Southern agrioculture.
Therefore, what the liorth wanted was not freedom and higher wage for
black labor, but its control under such forms of law as ould keen it
chéap; and also stop its open competition with Northern labor. The
noreal prutuu£ of abolitioniats must be appeased but profitable industry
vas determined to oontrol vages end governnment.

The result was an attelpt at Reconstruction in which black
labor establlshed schools; tried to divide up the land and put & new
sociel leglslation 1n force. On the other hand, the power of Southern
land owners scon Jjoined with Northern industry te disfranchise the
Negro; keep him from access to rrqa land or to capital, and to build up
the present caste systen for blackse founded on oolor diserimination,
peonege, intimidetion and mob-violence.

. It is this fact that underlies many of thc unntradi;tionl in
the socliel gnd political development of the United States since the
Civil er. Despite our resources and our niraoculous technique;despite
comparatively high wege pold mony of our workers end their consecuent
high standard of living, we are n-jﬁrthﬂlcni ruled by wealth, nonoply
and big business organization to an astounding degree. Our railuay
trensportation is built upon monumentel econonic injustice both to
passengers, shippers and to different sections of the land. The nonop-
oly of land and natural resources throughout the United States both in
cities, and in ferming distriots is a disgruceful aftermath to the vest
land heritage with whioh this nation started.

£t bl Ny e ———— TR
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In 1676 the de.ocratic process of govermient ucs orippled
throughout the vhole nation. This ca.e obout not siuply through the

disfrenchisement of Negroes but through the fact that the political
pover of the éisfranchised Negroes and of a large punber of ecuolly ;
disfrenchised whites was preserved os the basis of political power, but
the wielding of that power was left in the hands end under the control
of the successors to the planter dynasty in the 3outh.

let us examine these facts more oarefully. The United Staotes
has aluays professed to be a Democracy. She has never wholly cttained
her ideal, but slowly shc has approached it. The privilege of voting
has in time been widened by abolishing limitations of birth, religion
end leck of property. After the Civil ‘ar, which abolished slavery,
the nation in gratitude to the blaock soldiers and loborers umh helped
win thet war, sought to adnit to the suffrage all persons vithout dis-
tinction of "race, color or »revidus condition of servitude'. They
were yarned by the great leeders of ebolition, 1lilie Sumner, 3tevens and
Douglass, that this could only be effcotive, if the Treeduen were given
schools, land end some minimwi of cepitol. A Freednen's Bureau to
furnish these prerequisites to effective citizenship wes plenned end
put into partial operation. But Congress end the nation, weary of the =~ |
costa of wer and eager to get baeck to profiteble industry, refused the |
necessary funds. The effort died, but in order to restore friendly
0ivil government in the South the enfranchised Freeduan, seventy-five
per cent illiterate, ithout land or tools, was throwm into conpetitiwe
industry +ith a bollot in his hands, By heroulean effort, helped by :
philanthropy and his own hard work, the Negro built a school syste, -
bought land end ccoperated in starting a new economic order in the
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South. In a generation he had reduced his illitersoy by half and had
become & wage-earning laborer and share-oropper., He still wes handi-
capped by poverty, disease and orime, but nevertheless the rise of the
Auerican Negro from slavery in 1860 to freedom in 1880, has few paral-
lels in modern history. ' E

However, opposition to any democracy which included the Negro
race on any terms was so strong in the former slave-holding South, and
found .80 much sympathy in large parts of the rest of the nation, that
despite notable improvement in the condition of the Negro by every

standard of soclal measurement, the effort to deprive llegroes of the

right to vote sucoceeded. At first he was driven from the polls in the |
South by mobs and violence; and then he was openly cheated; finally by
a "Gentleman's esgreement® with the North, the INegro ua!.ﬂiarranchiand
in the South by a series of laws, methods of administretion, court de-
cisions and general publie policy, so that today three-fourths of the !
Negro population of the nation i1s deprived of the right to vote by open
and declared policy.

Most persons seem to regard this as simply unfortunate for
Negroes, as depriving e modern working olass of the minimum rights for
self-protection and opportunity for progress. This is true as has been
shown in poor educational opportunities, discrinination in work, health
protection and in the courts. But the situetion is far more serious
than this: the disfranchisement of the American Negro iakes the funetion
ing of all democracy in the nation difficult; and ess demooracy fails to
function in the leading demooracy in the world, it fails in the world.

Let us face the facts: the representetion of the people in the
Congress of the United 3tates is based on population; members of the
House of Representatives are elected by groups of epproximately 275,000

-~~-uF-mv------l-lll.lFJ
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to 300,000 persons living in 435 Congressional Districts. Naturally
difficulties nf. division +ithin stete boundaries, unequal growth of pop-
ulation, migration from year to year, and slow adjustuent to these and
other changes, makes soual population of these districts only approxi-
mote; but unless by and larse, end in the long run, essentlal enuelity
is neintained, the vhole basis of democratic representation is marred
end as in the celebrated "rotten borough' cases in Inslend in the nine~
teenth century, representation must be eventually erualized or deiwocracy
relanses into oligarchy or even fasoism. '

This is exactly what threatens the United States today beceuse
of the unjust disfrenchisement of Fhe Negro and the usze of his numeriocal
presence to inecrease the political power of his enemies and of the
enemies of demoorescy. The nation has not the courage to elininate fron
oitizenship all persons of Negro duuaﬁt and thue try to restore slavery
It therefore mokes its denocracy unworkasble by paradox and contradietion

Let us see whet effect the disfranchisement of llegroes has upon
democracy in the United States. In 1944, five hundred and thirty-one
electoral votes were cast for the president of the United Stotes. Of
these, one hundred and twenty-nine, cane fron .ilabana, Arkensas, Georgle
Louisiana, Oklohona, North and South Carolina, Texas, Virginia, Tlorida
end kLississippi. The nuuber of these votes and the narty for vhich thoy
were casf, depended prineipclly upon the disfranchisement of the legro
and vere not subject to publio opinion or deiooratic control. They rep-
resented nearly a fourth of the power of the electorel college and yet
they represented only a tenth of the actuml voters.

If we teke the voting population lnﬂurding to thl census of
1940, and the vote cotually ﬂaﬂt in 1946 for members of Ill!-n::tg:‘tll,. e
have & fair pioture of how deucoracy is vorking in the t[llii_l _ﬂiﬂigl:“
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The picture is not accurate because the census figures esre six years

earlier than the vote; but this faot reduces rather than exoggerates
the discrepancies. The following are the figures concerning the elec-

tion of 1946,

UNITED STATES

TOTAL POPULATION, 21 AND OVER, 1940 79,863,451

TOTAL VOTERS, 1946 34,410,009 43 &

NON-VOTLRS: ( DISFRANCHISED, INCOMPETENT, CARELESS) 45,453,442 57 %

SOUTH ATLANTIC STATES

TOTAL POPULATION, 21 AND OVER, 1940 10,402,423

NILGROES, 21 AND OVER, 1940 2,542,366 24.4%
ACTUAL VOTLZRS, 1946 22.2%
NON-VOTERS: ( DISFRANCHISZED, INCOLPLTINT, CARELESS) 77.8%

EAST SOUTH CENTRAL STATSES

TOTAL POPULATION, 21 AND OVER, 1940 6,100,838

NEGROES, 21 AND OV_R 1,532,291 25 %
ACTUAL VOTERS 18,.5%
HON-VOTZRS: ( DISFRANCHISED, INCOLP ETENT, CARELESS) B3.55

WEST SOUTH CENTRAL STATES

TOTAL POPULATION, 21 AND OVER, 1940 7,707,724

NIGROLS, 21 AND OVER 1,382,482 17.9%
ACTUAL VOTERS 14.2%
NON-VOT.RS: (DISFRANCHISED, INCCLPETENT, CARELESS) 85.8%
WHOLE SQUTH

ACTUAL VOTERS e %
NON=VOTERS gz %

The number of persons of voting age who do not vote in the
United Statés is large. This is due partly to indifference; women par- |
ticularly ere not yet used to a:orﬁiling the right to vote in large nun-
bers. In sddition to this, there is a dangerously large number of Ameri.
can oitizens who have lost faith in voting as a means of soociasl reform.

e ———————
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To these must be added the incompetent and those who for verious reasons

cannot reach the polls. This explains why only 43% of the population
of voting age ectually voted in 1948. Rivelry and economic competition
between city and country districts has led to deliberate curtailment of
the power of the city vote. Notwithstanding all this, in New Englend,
the Middle Atlentic States and the Middle and Far Vest, about 100,000
persons oast their votes in a congressional eleotion. In the sparsely

settled mountein states this falls to 90,000. But where the Negro
lives, in the Border states, less than 50,000 elect a congressman;

whille in the Deep South, where the Illegro forms a large proportion of
the population, men are sent to Congress by 22,000 votes; and in South
Carclina by 4,000.

When we compare with this the record of the South, we see sone-
thing more then indifference, carslessness and incompetence and dias-

couregement. Uje see here the result of deliberate efforts not only to
disfraenchise the Negro but to discourage large numbers of whites from

voting. In the South as a whole, elghty-two per cent of the persons of
voting age did not vote and in the west-south-central states this per-
centege reached nédarly eighty-six per cent.

Two tables follow which show the respective votes in three
pairs of states where the same number of members of Congress were
elected but the difference in number of votes cast is enormous. In the
second table the number of votes cast for a single Congressman is con-
trasted for a series of states, showing a hundred and thirty-eight

thousand votes to elect a Congressman from Illinoils and four thousand
votes to elect a Congressman in South Carolina.

P a———_
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ELECTION OF 1946

VOTE FOR § MEMBIRS OF CONORESS
Louisiana 106,009 '

Iowe 503,076
VOTE FOR 9 MIMBERS OF CONGRESS
|
/lebema 179,488 !
Minnesota 875,005 '
YOTZ FOR 10 MAIBERS OF CONGRESS
Georgla 161,578
Wisconsin 983,918

NEGRO CONGRESSMEN
Rovell, New York 38,813 1R totad OF 82:885
SOUTHERN WEITE CONGRESSMEN

Dorn, South Carolina 3,527 in total of 3,530
Rankin, Mississippi 5.439 in total of 5 429

“HOW MANY VOTERS DOES IT TAKE TO EL¥CT A REPRESINTATIVE IN CONGRE3SY
IN

ILLINOIS 137,877 vatar:

RHODE ISLAND 136,197

NEJ YORK 104,780 N NORTH AND WEST
CALIFORNIA 1{11.553 "

IOWA 74,136

KENTUCKY 64,811 ¢

*NORTH CAROLINA 37,685 n

VIRGINIA 28,207 " UPPZR SOUTH
AFKANSAS 21,619 "

TENNESSEE 19,345 "

ALABAMA 19,043 o

TEXAS le, 542 "

GEORGIA 18,166 " LOWER SQUTH
LOUISIANA 15,850 ¥

MISSISSIFFI 7,148 :

SOUTH CAROLINA 4,393

In other words while this nation is trying to carry on the
government of the United States by democratic methods, it is not suc- B

¢
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ceeding beceusc of the premium whioh we put on the disfranchisement of
the voters of the South. Llioreover, by the political power based on this
disfranchised vote the rulers of this nation are chosen and policies of
the country determined. The nuuber ofécongressmen is determined by the
populetion of a state. The larger the number of that population which
is disfrenchised means greater pover for the few who cast the vote, As
one notional Republicen cownitteeman frow Illinois declared, "The
Southern states oan blooll any amendment to the United Staotes Constitutim
and nmullify the desires of double their totel of Northern end ljestern
states."

According to the political power which each actucl voter
exercised 1n 1946, the Southern South rated as 6.6, the Border States apg
2.3 end the rest of the country as about 1. Illustrated, this is the
result on the map, p. 174.

When the two main politlicel parties in the United States be-
come unacceptable to the mess of voters, 1t is practically impossible to
renlace either of them by a third party movement because of the rotten

borough system based on dlafranchised voters.
Not only this but who i1s interested in this disfranchisement
and vho geins pover by 1t? It must be reiembered that the South has the

largest percentage of ignorance, of poverty, of disease, in the nation.
At the saie time, and partly on account of this, it is the place where
the labor movement has made the least progress; there are fewer unions
and the unions are less effectively organized than in the North. Be-
sides this, the fiercest and most suocessful fight agalnst democracy in
industry is centering in the South, in just that reglon where medicval
caste conditions based mainly on color, and partly on poverty and ig-
norance, are more prevelent and most successful. And just beceuse labor
is so completely deprived of political and industrial power, inveators
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Distorted map showing the relative political power of three partes of the nation:

1. The North and West where in 1946 each congressman was elected with an average of
100,225 votes cast in the election.

2. The Border States (Delaware, Maryland, North Carolina, Kentuoky, Tennessee,
Arkansas and Oklahoma) with an ave of 43,288 votes elected a congressman.

3. The Southern South ‘(Bouth Carolina, rgla, Alabama, Florida, Mississippi, Loulsiana
and Texas) with an average of 15,785 votes elected a congressman.

(1) 100,225

2) 43,288

(3) 15,785
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and monopolists are today being ottracted there in grecter number and
with more intensive organizaetion than anywhere else in the United Stotes.

Southern clinate has made lebor cheaper in the past, Slav-
ery influenced and still influences the conditions under which Southern
labor works. There is in the South a reservoir of labor, more laborors
than jobs, and competing groups eager for the jobs. Industry encourages
the culture pattermswhioh make these groups hate and fear each other.
Company towns with control over education and religion are common.
Machines dlsplece many 'workers end inorease the demand for jobs at any
wage. The United States government economists declare that the dominant
chraracteristics of the Southern labor force are: (1) greater potential
labor growth in the nation; (2) relatively larger number of non-white
workers (which means cheaper workers); (3) predominance of rural workers
(which means predominance of ignorant labor); (4) greater working year
span, (which means child labor and the labor of old people); (5) rela-
tively fewer women in industriael employment, Wheole industries are mov-
ing South toward this cheaper labor. The recent concentration of in-
vestonent and monopoly in the South 1s tremendous.

If concentrated wealth wished to control congressmen or
senators, it is far easier to influence voters in South Carolina, Lilss-
issippi or Georgla where it requires only from four thousand to slxteen
thousand votes to elect a ocongressuan, than to try this in Illinois, New
York or Minnesota, where one hundred to cone hundred and fifty thousand
votes must be persuaded. This spells danger: danger to the Jmerlican waey
of 1ife, and danger not simply to the Negro, but to white folk all over
the natlion, and to the nations of the world.

The federal government has for these reasons aputinumr
cast its influence with imperiel aeggression throughout the world and
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vithdrawn their sympethy from the colored pecples and from the small

——————————

nations. It has become through private investment a part of the imper-
ialistiec blook which is controlling the colenies of the world. When we
tried to Join the allies in the First yorld War, our. efforts vere seri=-
ously interfered with by the assumed necessity of extending caste legls-
lation into our armed foroces. It was often alleged thet American

troops in France showed more animosity against Negro troops than against
the Germans. During the Second World \ar, there was, in the Orlent, in
Great Britain, and on the battlefields of France and Italy, the seame
interference with military efficlenoy by the neocesslity of segregating
and wherever possible subordinating the Negro personnel of the American
army.

How and then & strong political leader has been able to force
back the power of monopoly and waste, and meke some start towvard preser-
vation of natural resources and their restoration to the mass of the
pecple. But such effort has never been able to last long. Threatened
collapse and disaster gave the late Fresident Roosevelt a chanee to
develop a New Deal of soclalist planning for more just distribution of
incone under scientifioc guidance. But reaction intervened, and it was
a reaction based on a South aptly celled our "Number One Economic
Froblem": a reglon of poor, ignerant and diseased people black and white,
with exaggerated political power in the hands of a few resting on dis-
franchisement of voters, control of weealth and income, not simply by
the South but by the investing North.

Thls paradox and contradiction enters into our actions, thoughts
and plans. After the First World lar, we were slienated from the pro-
posed League of Nations quuu;l of eympathy for imperialisn and be- _
cause of rece antipathy to Japan and becsuse we objeoted to the ocom=~ i
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pulsory protection of minorities in Zurope, which might lead to similar
deuwands upon the United States. \le Jolned Great Britein in determined
refusal to recognize eguclity of roces and netions; our tendency was
toverd isclation until we saw a chance to make inflated profits from
the want which ceme upon the world. This effort of Aumerlca to make
profit out of the disaster in Zurope was one of the causes of the de-
pression of the thirtles.

As the Second Vorld War loomed the federal government de-
spite the feelings of the mass of Ipwpla, followed the ooptains of in-
dustry into attitudes of syupathy toward both fascisn in Itely and nazi-
lan in Germany. Uhen the utter unreascnableness of fasclst demands
forced the United Stetes in self-defense to enter the wer, then at last
the real feslings of the people were loosed and we agein found our-
selves in the forefront of demooratic progress.

But today the paradox agaln looms after the Second World lar.
W8 heve recrudescence of rocoe hate and caste restrictions in the United

States and of these dangerous tendencies not simply for the United
Stites 1tself but for all nations. Vhen will nations learn that thelr
enemies are guite as often 'ithin thelr own country as vithout? It is
not Russia that threatens the United States so much as Mississippl; not
Stalin and llolotov but Bilbe and Rankin; internel injustice done to
one's brothers is far more dangerous than the aggreasion of strangers
from ebroad.

Tinelly it must be stressed that the disorimineticn of whiech
we couplain 1s not simply diserimination ageinst poverty and lgnorance
vwihich the world by long custom is used to see: the tu.uriminltipn prac=
ticed in the United 3tates is practiced azainst Jmericen Negreces in
spite of wealth, training and character. One of the contributors of
this statement happens to be a white man but the other three and the :

|
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editor himself are subjeot to "Jim-Crow" lows, to deniol of the right
to vote, to unequal chence to earn a living; of the right to enter many
places of public entertainment supported by thelir texes. In other words
our couplaint is meinly ascinst e disoriminetion based neinly on color
of skin, and it is thls that we denounce as not only indefensible but
barbaric. j

It may be quite properly asked et this point, to vhon a
petition and statement such as this should be addressed? liany persons
say that this represents a donestioc question which is purely a natter
of internal concern; and thet therefore it should be addressed to the
pcople and government of the United States and the verious states.

It must not be thought that this proocedure hes not already

been telken. ZIfron the very beginning of this nation, in the late

eighteenth century, and even before, in the colonies, decade by decade
and indeed year by year, the Negroes of the United Stctes have appealed
for redress of grievences, and have given focts and figures to supnort
their contention.

. It must also be gdmitted that this continuous hammering
upeon the pgates of opportunity in the United Stotes has hed effect, ond
thet beccuse of this, and with the help of his white fellow-citizens the
dmeriocan Negro has emerged fron slavery and attained emancipation from
chattel slavery, considerable econoulc independence, soclel security
and advance in culture.

But manifestly this is not enough; no large group of a
natlon cen lag behind the average culture of that nation, as the Ameri-
can llegro still doss, without suffering not only itself but beconing a
uenace to the nation.

In eddition to this, in its internetional relations, the
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United 3tstes owes souething to the world; to the United Nations of vhich
it is & part, and to the ideals whioh it professes to asdvoocete. sSpeec-
ielly is this true since the United Nations has made its headquerters
in Hew Yorli:. The United States 18 in honor bound not only to nrotect

its owm people and its owm interests, but to guard end respect the vari-

ous peoples of the world vho are its guests and ollies. DBeocuse of
coste oustom and leglslation along the color line, the United States 1s
todcy in danger of enoroaching upon the rights and privileges of 1its
fellow nations. liost people of the world are more or less colored in
skin; their presence ot the weetings of the United Nations as pertiei-
pents end as visitors, renders them alweys liable to insult end to dis-
eriailnotion; because they may be mistoken for JAmericens of Wegro des-
cant.

Not wery long age the nephey of the ruler of a neighbering
Jnerican stote, was killed by policenen in Floride, beceuse he jas mis-
taken for a Megro and thought to be deuwanding rights which a Negro in
Floride is not legclly peraitted to demand. JAgain and more recently in
Illineis, the personal physician of Liahatma Cendhi, one of the great
men of the world and an ardent supporter of the United Nations, was with
his friends, refused food in a restaurant, sgein beccuse they werc mis-
taken for Negroes. In a third oase, a great insurance aouie.t_r in the
United Stotes in its developuent of a residential area which would
serve for housing the euployees of the United Nations, is ineisting and
reserving the right to diseriiuinate asainst the persons received as res-
idents for reasons of race and ocolor.

All these are but passing inoidents; but they show olearly
that a discorimination practiced in the United States against her owm

oitizens and to a large extent a contravention of her own laws, oannot
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be persisted in, without infringing upen the rights of the peoples of
the world and especiamlly upon the ideals and the work of the United
Nations.

This question then, whioch is without doubt primarily en in-
ternal and national question, becomes inevitably an international
guestion and vwill in the future become more and more international, as
the natlons draw together. In this great attenpt to find common ground
and to maintein peace, it is therefore, fitting and proper that the
thirteen million American ocitizens of legro descent should eppesl teo
the United Nations and ask that orgenization in the proper waey to
take cognizance of a situation whioch deprives this group of their right
as men and citizens, and by so doing makes the functioning of the Unite
Nations more difficult, if not in many cases impossible.

The United Nations surely will not forget that the population
of this group makes it in size one of the conslderable nations of the
viorld. e number as many as the inhabitants of the Argentine or
Czechoslovakia, or the vhole of Scandanevia including Sweden, Norway
end Denmark. /e are very neerly the slze of Zgypt, PRumania and Yugo-
alavia. Ve are larger than Cenada, Sasudi Arabia, Ethioplia, Hungary or
the letherlends. /e have tuice as many persons as Australia or Switzer
land, and more than the whole Union of 3South Africa, e have more
people than Fortugal or Peru; twice as many as Greece and nearly as
nany as Turkey. We have more people by far than Belgium and helf as
many as Spain. In sheer numbers then we are a group which has a right
to be heard; and while we rejoice thet other smaller nations can stand
and make their wants knovm in the Uﬁit-d Nations ve maintain equally
that cur velce should not be supressed or ignored.
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. Wle are not to be regarded as coupletely ignorant, poverty-
stricken, oriminal or diseased people. In education our illiteracy
is less than most of the peoples of .i.sia and South American, end less
than many of the peoples of Iurope. e are property holders, our
health is iuproving rapidly and our crime rate is less then our social

history and present disadvantages vould justify. The census of 1240
shoved thet of American Negroes 25 ycars or over, one-fifth have had
7 to 8 years of training in grade schools; 4 per cent have finished

a8 4 year high school course and nearly 2 per cent are college grad-
uates. ; ]

It is for this reason that Aumerican Negroes are eppealing
to the United Natlions and for the purposes of this appeal, they have
naturally turned toward the National ..ssociastlion for the Advancement
of Colored People:s This Association is not the only organization of
Americen Negroes; there are other and worthy organizations. Sorie of
these have already made similar appeal and others doubtless uill in
the future. But probably no organizetion has a better right to express

the wishes of this vest group of people thon the Netional Asscciction
for the Advancement of Colored People.

The National Association for the Advancement of Colored
“eople, incorporated in 1910, is the oldest ond largest organization
atong JAuericen Negroes, designed to fight for ﬁhnir politionl, oivil
and soclal rights, It has grown from a small body of interested per-
sons into an organization which haf enrolled at the close of 1946,

four hundred fifty-two thousand two hundred eighty-nine members, in

one thousand four hundred seventeen branches. At present it has over
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a half million members throughout the United 3tates, The Board of
Directors of this organizatien, uumpunﬁ of leading colored and white
citizens of the United States, has ordered this statement to be made
and presented to the Commission on Humen Rights of the Economioc and
Soclel Council of the United Nations and to the General Assembly of

the United Nations.
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Chapter II
THE DENIAL OF LEGAL RIGHTS OF AMERICAN
NZGROES FROM 1787 TO 1914 ; ' 2
by Earl B, Dickerson

In any community the positive law will define the legal rights
of its oitizens; but the enjoyment of these defined legel rights and
the security they confer will depend entirely on the existing sanotions
that prevent their wlolation by elements in the community becsuse of
race or color of the persons involved.

It is a sad commentary on Amerlican constitutional juris-
prudence that beceuse of the absenoe of effective sanctions there exists
a pitiable chasm between the dootrinel idealism of constitutionel gueren
tees and the practical realization of constitutional protection. And
in no phase of .merican 1ife is thls paredox more patently illustrated
than in the status of American Negroes. any discussion of the substan-
tive legal rights of American Negroes would be fatuous indeed if it
feiled to oconsider the factors that have contributed to the insecurity
of this large segment of the American population and the techniquea ]
that have been used to put the Negro cutside the soope of full Ameriocan
ceitizenship.

A word mey be inserted here for the benefit of persons un-

aoquainted with the eystem of United States law,
The States under the Federal system are units, indispensable
unite in the formation of a nation; but they are not Govermments in-
dependent of the nation. The powers of the National Covernment are such
as are granted to it by the Constitution of the United au_tu_-_ These
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are Lxpress povers, oouched in most ocases .in brﬁld language, and con=-
ferred on Congress. liany of these powers granted to Congress are not
exclusive. States in such matters may exercise power also, provided
State action does not confliot with the superlor powers of the National
Government in the seme field.

Although all powers of the Natlonael Government must be found
within the terms of the Constitution, this by no means implies that all
powers must be expressly granted by that dooument. The Constitution
grants a number of important powers in broed terms to Congress and to
other departments of the National Government; and it further empowers
Congress "to meke all laws which shall be necessary and proper for carry
ing into execution the foregoing powers, and all other powers vested by
this Constitution in the Government of the United States, or in eny de-
partment or officer thereof."

For more than a century the United States Supreme Court has
been engaged in determining the line between National and State power,
and this ia & continuing duty. It is impossible to draw any definite
or permanent line between Nationel and State functions. The broad and
flexible powers of the federal government are capable of further expan-
slon as new needs develop with economic, sooial and englneering ohanges.
Also along with the increasc in National powers and in the activities
of the Netional Government, has come too a similar increase in the
functions perforued by the 3tate Government. With the inoreased com-
plexity of modern life, the funotions taken over by the nation while
extensive, are small as compared 'nd‘.t;t the new activities of State
Government. |

Jemes Bryce once wrote of the United States citizen: "The

S
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State, or local authority constituted by State statutes, registers his
birth, appoints his guardian, pays for his schooling, gives him a share
in the estate of hls father deceased, liocensea him when he enters a
trade (if it be one needing a license), marries him, divorces him,
entertains e¢ivil actions against hiut declares him a bankrupt, hangs
him for murder. The police that guard his home, the local boards which
look after the poor, control highways, impose water rates, manage
schools - all these derive their legal powers from his State alone.”

On the other hand the powers of the federal govermment, have
greatly lncreased since this was written, especlally since the liorld
Jara. The government exeroises large powers today over trade end in-
dustry, lncome end prices, eaployment and relief, civil and political
righta and social planning. These povers are great end increasing.

There are four principal methods used in depriving an Ameri-
can Negro cltizen of the rights gueranteed him by the litersl language
of the orgenic law of the land -- the American Constitution.

First, there are the statutory enactments that nulllfy con-
stitutional guerantees. In this category will fall the state laws
prohibiting marriage between white and colored pnrnonu.{ljund the laus

(2)
di soriminating ageinst Wegroes in the selection of jurors.

(1) For a complete list of the statutes see Langum, L t
t%a ﬂ?g;g. Ch '%agillt The University of lorth Caro a Fress
y DPP» 5 ‘

Compere Cace v. Alabama, 106 U, 5. 583, 1 8. Ct. 637 (1882).

(2) Strauder v. E!lg_ﬂ*gﬁiﬁli, 100 U.S, 303, 25 L. &d. 664 (1880);
ﬁ%gﬂ' 3 370, 26 L, 24. 667 (1881); Norris v.
a ’

+3. 887, 65 S, Ot. 579 (1933).

| —

b
|
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Second, there are the acts and conspiracies of private in-
dividuels which contravene legal rights of American Negro citizens.
One example of this method is the restrictive race covenant among white
property owners whioh prevents Negro citizens from soquiring adequate
housing ruﬂilitius;mjmthu example is privete ection under coler of
lnw.H}Thin wethod is commonly menifested also, in job diserimination
against Negroes in certain industries, a}md in the converse situation
of n?g?rund labor which results in the form of slavery known as peon=-
ags.

Third, actual mob violence. 4 popular manifestation of this

(7)
method is found in the peculiar American institution celled "lynching".

Liob violence has also been used in a varliety of instences as a means of

(8)
preventing Negro citizens from exerclsing their richts under the law.

(3) Corrigen v. Buckley, 271 U.S5., 323, 46 5., Ct. 521 (19268);
Hor R rness TT7 7 (24) 869 (1045), cert. denied 325 U.S, 868
l H]:II. ompare Buchsnan v. Yarley, 245 U.5., 60, 38 3, Ct. 16
1917). ;

(4) Ex perte Virginia, 100 U,S, 339, 25 L. ZId, 676 (1880).
S?E“"—m_; Tews V. United States, 325 U.5. 91, 65 5. Ot. 1031 (1945).

(5) Hodges V. ted 3tates, 203 U,3., 1, 27 3. Ct. 6 (1908).
TR s -1 b LM, Co., 323 U.S. 192, 85 S. Ct. 226 (1944).

(6) Bailey v. .lebama, 219 U,3. 219, 31 S. Ct. 145 tuu)l
C1 E¥ v. United States, 197 U.5, 207, 256 5. Ct. 429 (1905); f
ﬁzgeg States v. ds, 235 U.,S. 133, 36 3. Ct. 86 (1914). ;
(7) United States v. ,.203 U.S, 563, 27 3. Ct., 165 (1908);
8 Ve t , 199 U.5. 547, 26 5. Ct. 147 (1905).

(8) Ex e Y , 110 U.S. 851, 4 5. Ct. 152 (1884);
Stetes v, Cruikshenk, 92 U.S5, 542, 23 L. 4. 588 (18768).

!
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Finally, thers are the decisions of the state courts and of
the Supreme Court of the United States which have restricted the rights
of American Negroes under the state and federal constitutions. ' The
most notable of these are the decisions of the Supreme Court under the
13th, 14th and 15th Munanmta.lm}‘ru the extent thet the utilization
of one of these teohniques has been successful, the legal rights of
American Negroes have been prosoribed and limited. And to the extent
thet the Americen courts have failed to see the elements of injustice
in their deoclsions where the rights of colored citlzens are involved,
the step was teken in the crestion of a second-rate citizenship in
American soclety. It is to the oases presented to the American courts,
therefore, that we must turn in order to understand properly the preo-
cess through which the legal status of the Americen Negre has evolved.

Firat, & resort must be made to spciasl and political history.
During the perlod from 1787 end 1865 the Supreme Court decided very few
cases concerned with the rights of American Hngrncn.{lliﬂuring this
same perlecd, however, the state courts decided the bulk of the cases
dealing with property rights in slaves, and the right to manumission of

(12)
slaves besed on the testementary dispositions of their mesters.

(9) Draper v, Cambridge, 20 Ind., 268 (1863);
Dred Scott v. Ean ord, 60 U.S. 393, 165 L. Id. 691 (1887).
{10) The Civ ilgl Cnnel. 109 U.5. 8, 3 3. Ct. 18 (188E); \'
T g

v. Heuze, 98 U,5, 214, 83 L. 24, 583 11378) 4
v, Ha:riu, 108 U,S, 629, 1 S, Ct. 601 (1885] .

(11) Bdwerd F. Waite, The Negro in the Supreme Oourt (1946) 30 Mimn., |
Law Rav. 219. ;

(12) See Helen T. ﬂlttirill
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The state ocourts were also deciding nunerous cases defining the legal
rights of American Negroes under state laws, 1;]Thill cases reveal that
during this span of nearly eighty years, the pattern of race disorin-
ination was possible within the scope of the law and became a part of
American thinking both politically and socielly desplte the obvious
contradictions in the professed idealisms of the American way of life. I

Perhaps it would be fair to say that the presence of the Negr:
on the Amg;inan scene after the formation of the Unlon was an anomaly
in an otherwlise free society, and that questions concerning him would
present legal problems that would be difficult to resolve. The en-
slavement of the Negro and the deniel of full citizenship to a black
man.ran counter to all the concepts of equality and individual human
worth that had found expression in doouments written by Jmericans --
documents that hed stirred the souls of men the world over. The Negro
was a source of emotional confliot; to give him justice required more
than legel reasoning in the cases presented to the courta. It re-
guired moral courage.

The Declaration of Independence adopted July 4, 1776 which
heralded the birth of the United States sald in the second paragraph:
".e hold these truths to be self evident: - That all men are oreated
equal; that they are endowed by their Creator with certain unalienable
rights; that among these are life, liberty, and the pursuit of happi- }

ness,"

Chapel Hill: The University o arolina ’ress ) i

T
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The Constitution of the United States carefully refrains from
mentioning the word "slave". .Assuming that the stopping of the slave
trade would eventually end the slave status, it did provide for the
eventual extinoctlion of slavery by setting a time when the slave trade
could be stopped. On the other hand property in slaves ("persons held
to service or labor") was protected in the case of fugitives.

The Bill of Righis enunciated in the first ten améndments to
the Constitution certainly were intended to protect the rights of free
Negroes and to some extent even of slaves, These amendments provided
for freedom of religlion, freedom of speech, and of the press and the
right of assembly. They affirmed the right of the people to bear arms,
to be secure in their person and property, to have fair triels and not
to be deprived of 1life, liberty or property without due process of law.
They insured the right to speedy triel by Jury and prohiblted excessive
oruel and unusual punishment.

It should be remembered that the slavery question was care-
Tully oonsidered in the Convention at Fhiledelphias in 1787. \hen the
Constitution went into effect in 1789 it contained provisions that
clearly show concesslons made to the slave-holding interest. TFor in-
stance, the importetion of slaves was allowed to continue until 150&21‘}
three-fifths of the slaves were to be counted in determining the appor-
tionment of repréesentetives and direct t-xtltlﬁi- this, even though in
the same states thet profited from these conoessions the slave, of

course, was not a citizen.

(14) Artiocle I, Seo, 9, Constitution of the United States.
(15) Artiole I, Sec. 2, Ibid.
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Nowhere in the express provisions of the Constitution 1s there

to be found any distinction betveen a white citizen and a Negro cltizen.
And it should be recelled here that there were white citizens and llegro

citizens at the time the Constitution wes debated and adopted. Citizen-

ship within the meaning of that instrument depended on state citizen-
(18)
ship. As a metter of loglc, it cannot be denied that 1f a Negro was

not a cltizen of a state, he was not & cltlizen under the Constitutlon
(17)
of the Unlted Statea. But does it follow that he had no rights under

the Constitution? This question can be answered only by an examination
of basic constitutional dootrines, and en eppraisel of the status of th:
Negro as & freeman at the time the .merican unlon was formed together
with his status as a slave.

Although all the incldents of slavery under the Aoman Law
were not followed in America, our system of forced servitude rather re-

senbled]that of the Romans than the villienage of the anclent common

(18

law. In fact, it{ha? been sald that slavery never existed by the con:
19

mon law of England. The slave while in servitude possessed no civil

rights., He was an item of property; he was not a person in the jud-

ioilal sense. But the status of the free Negro differed. He could vote

(20) (21)
in nine of the thirteen original states. He could own property.

(16) article IV, Sec. 2, Ibid. |

(17) It should be admitted that there is a wide area of dispute on this
questien. But for the views taken here, this conclusion is accept:
able.

(18) 58 C.J. 748; Neal v. Farmer, 9 Ga. 555.

(19) Neal v. Farmer, 9 Ca. 555; Sommersett's Case, 20 S.T. 1 (1771).

(20) r ' { A Compendium of State Constitutions, Phila-
phiat Hogan son (1835). :

(21) Carter G. Woodson washington, D.C.:
The Assooiated milwm:t PP. 246-268.

—
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(22) © (23)
He bore arms. And he paid taxes. Even in the deep 3outh the free

Nezro could own and alisnate property. And in not one of the state
constitutions in foroce at the time the Unlited States Constitution was

adopte?af?a there any express provision denying oltizenship to a free
Hegro.

Now applying these elementary historical fects to the question
should there be any doubt that the Americen Negro possessed rights that
were protected by the Constlitution? For instance, would the Fifth
Auendment have failed to proteoct a Negro and his property from depriva-
tion without due process of law? Could the federel govermment deprive
the free Negro of his freedom? These questions can be answered affirma:
tively only by a warping of language, law and history. Undoubtedly,
the Aimerlican Negro possessed valldly enforceable rights under the Con-
stitution before the adoption of the thirteenth, fourteenth and fif-
teenth emendments.

Yet, he progressively becene an outcast., During the first
four decades of the 19th century «= at o time when the struggle for
human freedom was advancing the world over -- the .merican Negro was
belng enslaved by the law of his own state. By 1834 the free legro
was specifically excluded from citizenship in every state in the South.
The free colored man becane a paradox. lhile he was not a sluve be-
cause he wes free, he was not & oitizen because he was black.

It 13 in this turmoll of idecloglcal conflict that the Dred
(22) G-l-org! Livermore "hipwti. the Opi 8 of the Founders of the

Jdepublic on the legroes, A8 Slaves An tizens, .As 3oldiers",
Proceedings of the Massachusetts Hiuta:ical Suqlitr, Boston: (1863),.

(23) Carter G. Woodson, op. m-

(24) W: A Compendium of State Constitutions.
elphla: an and Thompson (1835).




1
|

35 |
Scott Case came into prominence. And it is not en exaggeration to say
thet never in the history of the Supreme Court of the United 3tates has
it had before it a case more pregnant with moral issues that permeated
the very soul of Americen life, Potentially, the case touched the vita
core of American politicel and socisl history. It is not surprising,
therefore, that the decision in Scott v. §5a;g;1,t25}s-rvad to
flame the emotional state of public opinion to a point that later broke
into a civil war,
This decision is worthy of detalled treatment because it has
been said that the majority opinion stated the law as it exlsted. It
is more accurate to say that the decision summarized the Americen men-
telity toward the Negro with all its basic immorality, with all its dis
regard of human values.
Dred Soott, the slave of an army surgeon, & Dr. Imerson, had
been taken by his master into Illinols end thence lnto the Loulslana
Territory (now Minnesota), which under the Northwest Territory Ordi-
nance of 17687 end under the lilssouri Compromlse .ict of 1820 was free
territory. Later, his master took him back intoc the slave state of
ldissouri. In the autumn of 1846, after the death of Dr. Zmerson, 3cott
began suit ageinst the widow of his former master clleging that the tri: |
into Illinols and the Loulsiena Territory mede him a freeman. In 1850
he ubtainnd'a verdiot which was appealed to the State Supreme Court
where it was held that under the laws of lilssourl he resumed his char-
aoter of slave on his return irrespective of his gtatus while out of [ 3
the state. Then, in November, 1BE3 a group of snti-slavery lawyers be- [
gan a sult in his behalf in the federcl ocourt elleging that Sanford,

(25) (1856) 60 U.3. 393

T P ] ——
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the then owner of Scott to whom a fictitious sale had been arranged in
order t:at diversity of citizenship ocould give the federal court jurie-

diction, had committed an assault on Scott, his wife, and his two miner
drughters. Sanford entered a plea to the Jurisdietion of the court on
the ground that Scott was a Negro, a former slave, and hence not a cit-
izen with the right to bring a sult in the courts of the Unlted States.
This plea was found bad on demurrer, and after an egreed statement of
facts was submitted, judgment was entered for the defendant; Scott then
sued out a writ of error to the Supreme Court. The record presented
three questions for determinstion: first, whether e free black man was
a citizen of the United States so as to be competent to sue in the
courts of the United states; second, whethcr a slave carried voluntar-
ily by his mester into a free state and returning wvolunterily with his
master to his home wes a free man by virtue of such temporary residence:
and third, whether the eighth Section of the liissourl Aect of 1820, pro-
hibiting slavery north of latitude of 38' 30", waes constitutional.
Although the facts presented some intricate and intereating |
questions on the conflicts of laws, as well as questions of procedure, |
the case attracted nationwide attention as & ceuse celebre between the
slave-ovning interests and the abolitiomista, The decision, though due
in the fall of 1856, was postponed until the end of the presidentliel i:
campalgn of thet year. In the meantime, the slavery question gathered |
greater emotional fervor while nine judges, five of them slave-owners,

debeted the guestion whether Scott's Journey from the slave state of

Missourl to the free territory of Louisiana legelly worked a trana-

mutation from servitude to liberty.

T T T
s T
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lio one with full appreciation for the weaknesses of human
nature could have failed to prediot the decision. lhen the decision
was finelly rendered it surpassed the worst fears of the antli-slavery
elements in the country. The court, speeking through Chief Justice
Taney held that Scott haed no right to bring en action in the courts of
the United States because he was not a citizen. ‘/hen the federal con-
stitution wes adopted Negroes were considered inferior and not fit to
assoclate with members of the white race in eny political relatlonship,
and as a narrated historlecal fect, the "negro has no rights which the
white man was bound to renpnut..."‘aE]Thu court went on to hold that
the lilssourl Compromlise Aot of 1820 was unoonstitutional since Congress
wae wilthout power to prohlblt slavery in the territorles acquired ﬁtter
the adoption of the Constitution.

Aside from its historlicel importence which has not been
adequately eveluated, the declsion in the Dred Scott Case revealed an
underlying lack of morality on the part of the highest Jjudges in the
land and cest a stigma on the entire .merican Jjudiclary. It was a re-
sort to specious and erroneous argument in support of slavery and its
incidents. Significently, it can be pointed out that the decision,
though never overruled, has never been cited as an suthoritative prece-
dent for eny substantive peint of 1"‘13?]

After the Dred 3¢ott decision the supreme Court had two

oecasions to pass on the "Negro question” before the adoption of the

(26) See 3 jarren, The Supreme Court in United States History, pp.l-4l.

(287) Zdwerd F. Walte, The N in the reme Court (1946)
30 linn, Law Rev. 210, i

_—
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28
Fourteenth Amondnunt.t ':?-u were Ableman V. m{ }lllﬂ Ex parte
2

Kentucky v. Dennison.
In the Booth Case there was a conviotion under the Fugitive

Slave Law, and the ‘/lsoconsin Supreme Court ordered the release of Booth
on habeas uorpué on the ground that the federal act was unconstltution-
al. A wrlt of error was issued by the Supreme Court of the United
States and later followed by an cpinien holding that the statute was
constitutional in ell its provisicns. amThu Jennison Case was con-
cerned with a Kentucky statute which made it a orime to asslst a slave
to escape. One lLago was indicted for essisting a slave to escape from
Kentucky. He sought refuge in Chilo, and on demand from the State of
Kentucky that he be surrendered rar_trial, the governor of Chlo refused
extradition. lientucky applied to the Supreme Court for a vwrit of man-
damus to force the governor of Ohio to turn the defendant over to
prosecution suthorities on the theory thaet the Constitution ma@n it
a duty of the governor of Ohio to comply with the demand. Again speak-
ing by Chief Justice Taney, the Supreme Court recognized the duty but
held that it wes a moral one which could not be enforced by mandemus,

In the meantime, the .merican Negro was golng before the
state courts for justice under state law. He was getting deolsions
which in sowe ceses were humorous end in other poignantly oruel. Yet
they refleoct the legal status of the Aimerican Negro.

Surprisingly enough, the state courts were early called upon
to decide what constituted this blologleally legal enigma oelled "the
Negro". In South Caroline a court held that the word "Negro" had the

(28) (1e859) 62 U.S. 506, 16 L. Ed. 169,
(2e) (188l1) 65 U.S, 66, 16 L. Ed. 717.
(30) See 3 Warren, op. Oit, pp. 42-79.
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(31)
fixed meaning of the word "slave", By sombre legel decisions in the

southern states, a liegro was presumed to be a slave; he had the burden
of rebutting this pranunptiun.ta!iTho suffering that this harsh rule
of law imposed on industrious Negroes who had purchased their freedom
has been the subject of many soul-stirring Americen slavery novels.
But the quandaries of the Judiclial process became evident vhen a case
was presented in which the person involved did not look like a Negro.
In such a case, the court seid, that was not basis for the prouumpt{::!
In the effort to categorlize the various shades of pigmenta-
tion to which the Negro is heir, the ocourts have been forced to solve
some rather difficult problems involving the color of human beings. In
1859 a case arose in Ohio under the seperaste school law of 1853. In
that stetute the words "white" and "colored' were used in providing
separate schools for white and Negro children. The question for the
court was whether these words had thelr popular meaning. The court
thought that the words were used in thelr popular sense, end held that
where the children were three-eighths Negro and five-elghths white, but
distinetly colored in appearance, they were to be regarded as colored
children and not eligible to be admitted to a school for whitau.{sil
As far north as the State of lalne, the courts were concerned
with the construction of anti-miscegenation statutes -- laws which have
been condemned as legally oondoning oconoublnage and bautnrdr.{aslln
(31) Ex parte Leland, 1 Nott. & lioCord 460 (3. C. 1819).
(32) Deniel v. Guy, 19 Ark. 121 (1887).
(33) See Ibid.
(34) Yan Camp v. Bd. of Bducation, 9 Ohio St. 406 (1859).

(35) Jemes .jeldon Johnson and Herbert 7, klwn. Legal Aspects of
the Negro Problems (1928) 140 Annals 90.
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Bailey v. ﬂm.m”tm court had before it the gquestion whether a per-
son who was epproximately one-sixteenth Africen was a Negro within the
meaning of a statute which prohibited intermarriasge of whites and
Negroes. It was held that the person involved was not a Negro.
One case decided by the Supreme Judioial Court of liassachu-
setts in 1810 shows that judges will pay due respect to the admixture

of Negro and white por?an?. The case was Inhabitants of lledway V.
a7
Inhabitants of Natick, where the question was whether a person who

was the ochild of white and mulatto parents wes a Negro within Fhu terms
of a pre-Civil V/ar statute that prohibited the marriace of white per-
sons vith Negroes or mulattoes. Clearly, by ordinary definitions such
a person was not a mulatto. But was he a Negro? The court held that
the statute did not prohibit the marriage.

And es far south as Loulsiana, South Carolina, and iilssissip-
pl the court paid judicial notice to the stigme of belng black by
adopting the rule nf{%g? that to call a white man a Negro wae uﬂti?gsl
able slander per se. That seens to be the prevelling law today.

In his efforts to obtain such equal facilities for the educe-
tion of his children, the Negro met with the unigue American rational-
ization that educetional facilities can be separate but equal. In
Liassachusetts wgera a Negro could vote, and where he had to pay @n:ns
to support the government, it was held in 1849 that though public

schoole must be maintailned and made accessible to all colored ochildren,

(38) (1852) 34 Me. 77.

(37) (1810) 7 Mass. 88.

(38) v. , 8. La. Ann, 2904 (1851); tt v, 2 Sm.
m B8, 1844); Eden v. Legare, 1 71 m&n.

(39) See comparatively rTecent cases allow recov in Mangum »
oit., pp. 18-25. e ™ &
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the fact that they had to travel a greeter distance to reach their
sochool than did white children similarly aituﬂm{l l‘gll immaterial, pro-
viding the distance was not unreasonably longer! In the southern
states, and in the nation's capital, the District of Columbia, sopﬁﬂ:-t
schools for Negro and white children were provided for by statute.
It has been held that these stetements do not violate the due process
clause of either the Fifth or Fourteenth mananlnt-u.“ﬂ

0f course it is not possible to present here an exhaustive treat-
ment of the cases, but these few instances show the atmosphere in which
the Negro has hed to struggle for equality before the lai. _It is ep-
parent that within the political and legal structure of American life
it was possibly to deny him that equality throughout the period from
1787 to 1865. And this denlal was possible despite his rights under
orgenic laws of the lamd. Now turning to the period after the Civil
War when the American Negro was made a oltizen by constitutional emend-
ment, it will be found that by a narrow construction of federal power
he has been deprived of full participation in the democracy to which
he was supposedly elevated. For a proper understanding of the factors
thet contributed to this result, the decisions of the Supreme Court
must be analyzed in the context of historical events between 1865 and
1883.

After the Emancipation Proolamation went into effect on January
1, 1863, there followed an intensified period of congressional activity
to eradiocate slavery and its inoidents. First was the adoption and
ratifioation of the Thirteenth Amendment on December 16, 1865; and

(40) Roberts v. City of Boston, 59 Mass. 198 (1849),
l:ﬁ] See Mangum, Mc. PP 78-137.
(42) Ibid.
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later the Fourteenth Amendment on July 28, 1868, and the Fifteenth
jmendment on March 30, 1870, 3econd was the enaotment of the Civil
Rights Enforcement Act of liay 31, 1870 and the Civil Rights Aot of
Mareh 1, 1875.

The war smendments, which were designed to abolish slavery and
make the Negro a citizen end voter were as follows:

Article XIII, (1865)

Section 1. "Neither slavery nor involuntary servitude, except as
a punishment for crime, whereof the party shall have been duly convioted
shall exist within the United States, or eny place subject to their

jurisdiction."

Section 2., "Congress shall have power to enforoe this article

by eppropriate legislation.”

Article XIV, (1868)

Section 1. "All persons born or naturalized in the United States
end subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make or
enforce any law which shall abridge the privileges or immunities of
citizens of the United States; nor shall eny State deprive any person
of 1life, liberty, or property, without due process of law, nor deny to
any person within its Jurisdioction the equal protection of the laws."

Section 2. "Representatives shall be apportioned among the

several States according to their respective numbers, ocounting the

whole number of persons in each Btate,excluding Indians not taxed. But
when the right to vote at any election for the choice of electors for 8
President and Vice-President of the United States,representatives in . |
Congress,the executive or judicial officers of a State,or the members of

e g S—
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the Legislature thereof, 1s denied to any of the male inhabitants of
such State, belng twenty-one years of age, and citizens of the United
States, or in any way abridged, except for participation in rebellion
or other crime, the basis of representation therein shall be reduced in
the propertion which the number of such male citizens shell bear to the
whole number of male citizens twenty-one years of age in suoh State."
Seotion 5. "The Congress shall have power to enforoce, by

appropriate leglslation, the provisions of this article.”

Article XV, (1870)
Sectlon 1. "The rights of citizens of the United States to

vote shall not be denied or ebrldged by the United States, or by eny
State, on account of race, color, or previous condition of servitude.

Seoction 2. "The Congress shall have the power to enforce
this article by appropriate legislation.”

In substance, the intent of these amendments and these stat-
utes was to eradicate slavery and protect the newly emancipated slaves
in the exercise of thelr rights of citizenship. It is elmost impossible
to conceive that it was not intended to protect the emancipated slave
from all encrcachment upon his rights. Yet the Supreme Court soon de-
clded that there was a limit on the power of the federal government to
protect the ciltizenship it created.

This narrow construction of federal power emanates as a doo-
trine from the 3 te se Cas “Ellnng before the question of
Negro rights under the war amendments ocame to the Supreme Court. Briefly
stated, the cases stand for the principle that there are piivillg-l lﬁﬁ
immunities of a citizen of the United States as distinguished from a

(48Y taev8) 83 v.3, 38. < Nnd doaEnRi

o
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citizen of a state. /here the rights involved ere state rights, the

federsl government has no leglslative or judiociel power to intervene
and protect those rights.

As a constitutional law concept, the decision in the Jlaughter
House Cases is undoubtedly a landmark in Supreme Court History. BDBut
there is a legitimate question whether the doctrine has not been mis-
applied where the rights involved are created by federal law; for in-
stance, citizenship created by constitutional amendment. Despite this
broad ground of questionable application, the dootrine has played a
decisive part in cases that have limited the sphere of legal protection
of the /mericen Negro.

The following chronological summary of the Supreme Court de-
cisions on the legal rights of Americen Negroes under the war anendments
drematicelly illustrates the various ways by which the rights of /meri-
cen Negroes were ssemlted in the attempt to 1init then to‘a ssoond olass
citizenship. And that these assaults were successful cannot be denied.

In fact the extraordinary result of these decisions has been
to glve to corporations the protection and immunity under laws which
were certainly meant for the proteotion of Negroes; and to deprive
Negroes of much of the federal protection which was designed to imple-
iaent their freedom.

Summarizing these decislons* we may say that seventeen of
these cases, ranging from 1879 to 1909, had to do with triel by Jury,
end turned on the question as to whether Negroes had been kept off of
Juries because of race. In eleven cases the federal court refused to

interfere, in one ocase because of a technioality of procedure; in the

*Thirty-two ceses are digested in the appendix to this chapter.



45
others because no proof of color or race discriminaetion was adduced.
In the other six cases the fedcral court interfered because it was
clear that Negroes were by state law debarred from service on juries
on account of race, which was adjudged 1llegal under federal law.
Four cases involved race separation in travel. In one case,

Ootober, 1895, such separation was declared a "valid exercise of the
police power of the state”, In three cther ceses, in 1909 and 1913,
segregation even of interatate passengers wes declared "reasonable"
if the carrier said so; and damages or rellef was denled in two cases
on technical grounds.

Five civil rights cases were treated es one ocase by the
Supreme Court in 1883, They involved denlsl of hotel accommodations,
of theatre seats and of the admission of a colored woman to the "ladies
car" on a Southern railroad. The ocourt declared that under the Four-
teenth imendment, Congress had no pover to control or regulate the acts
of private individuels in the states; it could only disallow state lawa.

Three cases came up, in 1903 and 1915, invnl?ing the right of
Negroes to vote. In two, test of "equal protection" in the suffrage
provisions of a constitution in Alabema, were thrown out as "not pre-
senting a federel question". The third case in 1915 presented the con-
stitutionality of the "Grandfather clause” in a state constitutien.
This devioce sought to except whites from the 1lliteracy and other res-
trictions on voting, by admitting to the ballot persons whose ances-
tors had the right of suffrage before Negroes were enfranchised. The
court declared this unconstitutional.

Two omses in 1875 and 1908 involved wviolence and intimidation;
in both the court refused to interfere and referred the plaintiffp back



to the state courts.

Two cases in 1899 and 1908 involved discriminations in educa-
tion. i/hen in a Georgia City, the Board of Education abolished the
Colored high school for "Reasons of economy" and kept the \hite high
school running, the court decreed that this was in the disoretion of
the school authorities; when Berea College in Kentucky was directed by
the state to cease mdmitting colored students because of the state law
egainst co-education of races, the court declded that the corporatiocn
as a state creeture must obey the law, but did not take up question as

to whether the law requiring separate schoecls for whites and Negroes
was valid,

One case in 1889, refused to recognize the will of & colored
woman devising property as giving title, becesuse the will was made when
Negroes could not own reel property in Georgla. In 1909, the court re-
fused to deny a state the right to demend the extradition of an accused
prisoner, because the prisoner alleged the impossibility of his re-
ceiving a fair triel. 1In 1882, the court refused relief to a prisoner
convicted under the law of Alabames whieh provided a heavier penalty for
adultery between whites and Negroes than between members of the sane
race.

It would not be fair to criticlize these deocisions without
recognizing that the Ameriocan Union comprises & dual form of govern- -
ment. The sovereignty of the states and the iceal of untrammelled
locel government must be admitted. But the conclusion is inescapable
that in these cases the Supreme Court has shown & complete lack of
realism and failed to grasp the practical fact that the oivil rights
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of Negroes stem from citizenship created by federal law.

Either this or the politicel economic forces of the day were
powerful enough to induce the court deliberately to nullify legislative
ectlon by technical court deoree.

The dictum of kir. Justice Bradley in The Civil Rights Cases,
supre, that race disorimination ie not an ineident of slavery is just
as realistio as a statement to a slave that his chains are no* inocident
of his servitude. 4And to tell a Negro who has suffered from mob vlo-
lence beocause of state inaotion that he must loock to the state for pro-
tectlon sounds very muoh like telling e woman who has been seduced that
her future protection lies in the hands of her seducer! Such, in sub-
atance, has been the reallism of 3Supreme Court deolslons defining the
rights of American Negroes. Justioe to the Negro has really been
sacrificed to the politicel theory of states rights,

As a result by 1814 the eve.r of the First \lorld \/ar, the
legal statua of the Amerlocaen Negro had degenerated to the pattern that
exlsted before the Civil .Jjar. In the states where before 1863 he had
been considered an item of property, he was denied equal protection of
the laws; in these states where he had met some seamblance of falrness,
an effort was made to guarantee his rights by express enactments.

For instance, in slghteen of the northern and western states
oivil rights acts were adopted after 1884 to protect Negro citizens
from diaoerinatinn.{islThcue laws have sufferod the vioclssitudes of

Judiocial interpretation, as would be expected of eny statute, Thelr

(45) Mangum, gp., oit. pp. 34-77.
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effectiveness is in fact a reflection on the race attitudes in the
states rather then on the sense of Jjustice in the courts. On the other
hand, it is significant that in the southern states where the legal
rights of Negroes have met greater abuse, no civil rights statutes have
been ndoptud.{iu]

This fact portrays the fallacy inherent in the argument that
the legal rights of American Negroes can be entrusted to the states.
It is elmost idiotic to expeot that states where the citizcnship of
Negroes had to be established by force would later honor that citizen-
ship by law. As a complement t; thn doctrine that the federal govern-
ment could not protect olvil rights in the states, the Supreme Court
developed the dootrine that private action condoned by state ilnaction
was not within the scope of the Fourteenth Amendment, It was in this
peculiar quegmire of incapacity and inaotion that the American Negro
found himself in his search for justice within the framework of Ameri- =

can law.

(46) Ibid.
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Appendix to Chapter II

Ootober Term, 1875

Uy S, v.w. 92 U.3. 542.

ruiksh and sevorel other white men broke up by vio-
lent means a Negro political meeting in Louisiana., They
were arrested under seotion six of the Enforoement Act
of Liay 30, 1870, tried and convioted in the Circuit Court
of the United States for the District of Louisiana. On
appeal to the Jupreme Court they were acquitted on the
ground that the Fourteenth Amendment did not Justify such
legislation by Congress. The clitizen must look to
the Federal Government for proteotion egainst the in-
vasion of his rights by the privete acts of others. De-
olsion against Federal intervention.

October Term, 1879

Strauder v. Eggg_glggigiﬁ, 100 U.S. 303.

Strauder, a Negro, was indicted, tried, and convicted
for the orime of murder in & State court., All Negroes
were exoluded from the grand and petit jJuriecs by ilest
Virginia Statutes of 1872-1873, e defendant ocontended
that this was in confliot with U.3. 3evised 3tatutes,
Section 1977. This section embodied portions of the
Inforcement Act of 1870 and the Clvil Rights dct of 1875.
Hinn proceedings in the United states Supreme Court the
State court was reversed and the .Jjeat Virglipla Act of
1872-1873 declared unconstitutional. Field and Clifford,
J7., dissented. Declsion in fevor of Federal intervention.

;%ggﬁggg v. Adlves, 100 U.3, 313.

10 o mer were lndloted for the murder of & white man
and trled in a State court before a Jury o osed only of
white men, Defendants moved for a modification of the
venire so as to allow one-third of the same to be composed
of Negroes. This motlion was denled. Defendants then
petitioned for & removal to the United States Cirocuit
Court under the Civil lights Aot of 1875. This petition
wag also denied, Thersupon they were tried and convicted.
A :tiginn in the United Sm.iimizﬁﬂnuﬁ tg:*th:“
writ o hgﬁg!l oorpus was c case e
therein. e Commonwealth of Virginia then petitioned

the reme Court of the United States for a writ of man-
damys to compel the return of the priscners to the mum
of the 3tate. The petition was granted on the ground




(4)

(5)

(8)

the defendants could not as a matter of right demand a
mixed jury, the court declaring that the Fourteenth
Anendment is not violated if, when the jury is all white,
it cennot be shown that Negroes vere excluded solely on
the ground of race or color. Decision ageinst Federal
intervention.

Ex Eg;ﬁi ?155%&};, 100 U.S3. 339.
v D es, Lsq., Judge of the County Court of Pittsylvania

County, Virginia, was arrested by Federesl indioctment

the District Court of the United States for the Western
District of Virginia for failing to seleot Negroes as
grend and petit jurors to serve in the county courts of
the asbove-mentioned county. This arrest wes made under
section four of the Civil Rights Act of 1875, Petitions
to the Supreme Court of the United States for the writ

of habeas o g were filed by both Coles and the Coumon-
wanIiE'Ef‘?E%E%Ein. These petitions were denied and the
cause remanded to the Distriot Oourt for triel.

Field and Clifford, JJ., dissented. The merits of the
case, that is, as to whether Judge Coles was gullty of
discrimination against Negroes in the selsotion of Jury-
men, solely on the ground of race or color, were not
involved in these prooceedings. The deolsion vent only
so far as to declare seotion four of the Civil Rights
Aot of 1875 constitutionel. Deoision in favor of
Federsl intervention.

Ooctober Term, 1880

Neal v. Del re, 103 U. S. 370.

The defendant, a llegro was indicted and arraigned for
trial in a Delaware State Court for the crime of rape
upon a white woman. The Delavare Constitution of 1831,
section one, article four, and the Delaware Revised
Stetutes of 1853, section 109, thereunder enacted, limited
the selection of grand and petit jurors to the te raoce.
On the ground of this dinurzmiaat on the defendarnt moved
to quash the indictment. This motion was denied. The
defendant was thereupon tried and convicted and sentenced
to be hanged. Upon a writ of error to the Delaware court
the United States Supreme Court declared the law under
which the juries hed been drawn for the trial of the

case, to be in violation of the Fourteenth .mendment

and ordered the release of the priscner. ‘laite, C, J.

and Field, J., dissented. Decision in favor of Federal
intervention.

October Term, 1862
P T 108 U. 3. 553-
] derdﬁilni w;u tried and convioted in a State court

of nlabama under section 4189 of the Code of Alabama,
whioh provided for e more severe punishment in cases of

—————— T
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fornlcation and adultery betwesn Hasrnel and whites than
botween members of the same race, Upon writ of error,
the United .tates reme Court declared that this was
not a deniasl of equal protection of the laws under the
Fourteenth Amendment. Deolsion against Federsl inter-
vention.

Bush v. Eiggggg;. 107 U.8. 110.

e defendant, a liegro, was indicted for murder and
arrnignud for trial under II Revised Statutes of Kentucky
of 1852, p. 75, which execluded Negroes from sll iurr
service. A motion to set aside the panel of petit Jjurors
on the ground of diserimination was overruled. Petition.
for removal to the United States Circuit Court was also
denied. The defcndent was thereupon tried, convicted,
and sentenced to death. Upon writ of error, the Unitcd
States Supreme Court declared the indiotment vold, as
the law under which it was found violated tho equal
protection cleuse of the Fourteenth Amendment. Fiold, 7.,
Waite, C.J., end Gray, J., dissonted, Deecision in
favor of Federal intervention.

Ootober Term, 1883

The Civil R1§gta Cascs, 109 U.5. 3.
€s¢ wore 1ive separate causes of aotlon, each invelving

the same Federal question, nannl{. the constitutionality
of sections one and two of the Civil Rights Aot of 1875.
They werc thus treated as one oase by the United States

supreme Court. The facts may be bricfly summarized as
follows:

I. The denial of hotel accommodations to certain
Negroes in the Stete of Kansas.

II, The denial of hotcl accommodations to a Nogro
in tho State of Kiassouri. .

IIT. The denial to a Negro of a scat in the drcss
cirele of Maquire's Theatre in San Franciscao.

IV. The denlel to a porson (presumably a Negro) the
"full enjoymont” of the accommodations of the
Grand Opera House in New York City.

V, The refusal by a conduotor on a passcnger train
to allow a N women te travel In the "ladies
car” on a train of the Memphis and Cherleston
Rallroad Company.

These acts of discrimination by priveto porsons were
severally set up as violations of seotions onc and two of
the Civil Rights Aot, which, by its terms, protcoted the
Negro from the 1nvllian of his newly given rights by the
acts of private individuals as well as by sotion of the
States, The grimlrr question in the case was the consti-
tutionality of this act of Congross, A further interpre-
tation of the Thirtecnth Amendnent was also involved. In

Y o e e
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making the decision the uanurt- but -J.lbornt-ﬂ the dootrine

foreshadowed in the Slau Cases, and
formulated 1n United Stat , and in
W v, 1 e power under
) ourtun m tu.r-ut and affimative
legislation and thul mnh and destroy the police power I

of the States. It ocould only enact gen rolﬁ imu which
would regulate the enforcement of the bitions oon-
tained in the imendment when they were viul:hd; by the |
States. It is powerless to establish a Federal Code

regulating or controll the aots of private persons

in the States. Harlen, J., dissented. Deoision egainst .
Federsl intervention.

Ootober Term, 1889

Beatty v. % on, 135 U. 3. 244.
mgi e Negro named Carrie transferred by deed a lot

in Augusta Guorg:l.l, to a white man. Under a statute

of 1818-1819 roes ocould not hold reel property in
Georgla. Li‘hgu ion over this property began in 1E£79

in the State courts, the outoone of oh was the
declaration that the deed of Carrie was vold by virtue

of sald antebellum statute. The eved party attempted
to set up the Federal question that this was in contra-
vention of the equal protection elnagz of the Fourteenth -
Amendment , on writ of error th ted States reme b
Court docided that no Federal question vas presente |
and i.ian:lsnd the writ., Decision ageinst Fedseral inter- |
vention.

Cctober Term, 1894

ﬁ%m! # %ﬂi 1“ U- ‘-?l E‘?E. %
convy.

o IS 78rech Stele ooatt Yo atFast, RhaSentencea
to death. He then petitioned the United Jtatn Cirecuit
Court for a writ of m on the ground that
Negroes had been exc 8 gmd and petit
Juries which dealt with his case. Cirouit Court
denied the petition. On appeal the reme Court

declared that the petitioner had used the wrong method
of procedure, sinoe the regular trial of a State court

cannot be reviewed by W proceedings. Deocision
against Federal interven .

Ootober Term, 1895
Gib Va s 182 U, 3. 585.

Tﬁ!ﬁfuﬂ a i ﬂui

arraigned ﬂ & Stat M bf:ﬁm thi re- I

moval of the cause to the rmrn ﬂam on the ground L

that Negroes were exoluded from the grand and petit i

juries. The petition wes denied and the defendent forth- t |

_‘r_mﬂ: s LT _
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(13)

(14)

(15)

(1e)

with tricd and convioted. The ruling of the State court
wes uphcld by tho Unitod States Supreme Court on writ

of error. No proof was offured of disorimination against
Hegroes "solely on the of racc or colorn.

Decision egeinst Fede interventlon.

GEH;%EF %te V. Elgmni, lég U.8. B9E.

e defendant, a Negro, was indicted for murder and
arralgned in e State court for trial. He moved to quash
the indictment on the frnund that Negroes 'ore excluded
from the grand and petit juries. No proof of disorim-
inatlion was offered., The motion wes gverruled and the
defendant tried end convioted. Upon writ of error the
United States Supreme Court affirmed the decision. De-
olsion sgainst Federel intervention.

ITey V. ;ﬂ%;,n;%g 167 7.8, 101.
e defendant, a *ro wes indioted, tried, and con-
vioted of uuranr by uhita Jurlies. The same procedure

was hed as in the foregoing ocaese. Decision against
Federsl intervention.

Plessy v. Fer , 183 U. 8. 537,

Flessy, a person of african descent, was arrested,

tried and conviocted in the Criminsl Distriet Court for
the Parish of New Orleans for violating the Loulsiana
Statute of 1890 (lo. 111, p. 152), which provided that
Negroes and white persons shguld travel in separate
compartments on the passenger tralns in that State.

Upon proceedings hed in the United States Supreme Court
by way of prohibition end certliorarl teo test the constitu-
tionality of sald astatute was held to be a valid
exerclse of the police power of the State, and therefore.
not in violation of the eguel protection clause of the
Fourteenth Amendment, Harlen, J., dissented. Decision
egalnst Federael intervention.

Cotoboer Term, 1897

Will&%u V. %. 170 U, S, 213.

e defendant, was ipndicted for the orime of
murder, and arralgned iarorn Juries composed entirely
of white men. A motion to quash the indiotment on the
ground of race discrimination was overruled. A petition
for removal to the United States Cirouit Court for the
same alleged reeson was denled. No proof of such dis-
criminastion was offered. The defendant was ther n
tried, oconvioted, and sentenced to death, U t
of error the United States Supreme Court lﬂm-l the
decision. Declslon against Federsl intervention.

" Ootober Term, 1899
on, 175 U.3. Sa8.

nd County, Georgia, a
only, w{; Ill:p-lnﬁ;ﬂ "for

a H1 .: . 2 a hi
public institution feor Negro

|
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sconomic reasoms”, while the high school for whites in
the same county as continued in operation. Cumings

a lruﬁro texpeyer, umﬂmu of diserinination Illiltl‘E
the Negroes as being violation of tho "privileges
and immunities' and the "ejual tooctiuu’ clauses of
the sourveenth Amendment. The trisl d4id not show any
abuse of discretion allowed by law to the county Board
of sducation. The constitutlonality of all laws pro-
viding seperate accommodations for whites and blacks

in the public schools of the States was cttacked in the
argument of counsel, but the question was not presented
in the record. on writ of error the United States
Supreme Court affirmed the deciesion of the Supreme
Court of Georgla upholding the action of the county
Board of Bducation. Decision sgeinst Federal inter-
vention.

C te Ve ¥ 177 U. S. 442.

Tﬁe defendeant, & Negro, was indicted and earraigned in
a State court for trial for the orime of murder. He
moved to quash the indictment on the ground that
Negroes were excluded from the grand ?ury on account of
their race or color. He offered to introduce proof in
support of this motion. The court refused to ellow
the introductlion of proof and overruled the motion.
The defendant was forthwith tried and convicted. Upon
writ of error the United States Supreme Court reversed
the decision of the State Court and remanded the

case on the ground thet the trial court erred in re-
fus to receive proof in support of seld motion.
Decislon in favor of Federal intervention.

October Term, 1902

Tﬁriym Ve da, 188 U.3. 519.

@ defendant, a Negro, was indicted and arraigned for
trial for the orime of murder. The jurlies were nomg:sad
entirely of white men. He moved to quash the indictment
on the ground of raclal discrimination. No proof was '
offered in support of the motion. He was forthwith
tried and convicted. Upon writ of error the United
States Supreme Court effirmed the declsion of the State
court, Decislon against Federal intervemtion.

e ant, a Negro, was ated for the orime of
murder before a grand jury couposed entirely of white
men. He moved to quash the indictment because of al-
leged exclusion of Negroes therefrom on account of
their race or color. The motion further set upon that
the Negroes constituted four-fifths of ;the population
of the oounty. No proof of diserimination was a”m

The defendant was tried and oconvioted and the proceedings

of the State court were effirmed, upon t of error
by the United Gtates Supreme Court. Deoision against
Federal intervention.




(20) G%}-n Vs Egggig. 189 U.3, 475.
s, a , instituted proceedings to test the con-

stitutlonallty of the suffrag

of Alabama in 1901. The interprotation of the Fifteenth
Amendment was tho paramount issuc, al the "equal
protection" clause of the Fourtocenth Amen t was in-
volved. aAn adverse docision was given in the State
oourts. The defondant prosecuted a wrlt of error to the
Supreme Court of Alabama, which was dismissed for want
of jurisdiction by the United States Suprems Court.

The record did no greannt a Federal question. Brewer,
Brown, and Harlan, JJ., dissented. Declision agelnst
Federal intervention.

Ootober Term, 1903

{21] B Ve b lga Uis. 2“1
%%u Hafanﬂane, ﬁ ﬁogru was indiocted and arralgned for

(28)

(23)

the crime of murder. *ha Jurlies were composed entirely
of white men. He moved to quash the ilndictment on the
ground that I es wore exoluded from the jurles en
aceount of thelr race or color. The motlon was stricken
from the flles for nrolixity and the defcndant tried
and convicted. Upon writ of error the Unlted States
Supreme Court decided thet tho motion was relevant, pro=-

erly presented a Federal question, and though nerhapas

cluding some superfluous matter, should not have been
stricken from the files on the ground of local practice.
Proof should have been allowod to have been introduced.
under the motion. The State court was roversed and the
cause remended. Declsicon in favor of Federal interven-
tion,

Gﬁ*nu Ve IE!!&Eﬁ 193 U.S. 146.

B was A Beco i attempt by Giles, a llegro, to teat

the constitutionality of the suffrage olauses of the
Constlitutlon of Alabama of 1901. The Fifteenth Amend-
ment, as before, was predominantly involved, the Tour-
teenth being of only secondary importance. The case

was decided adverscly in the State Courts. Upon writ

of error the United States Supreme Court dismissed the
proceedings on the ground that the record did not present
8 Federal question., The pleadings of the plaintiff

werc inconsistent, one allegation neutrelizing the other.
H.rtin' J., dissented. Decision agesinst federal inter-
van )11

Ootober Term, 1905

. V. hp", 00 U.S. 316.

e defendant, a N s was indioted for the ocrime of
murder and arraigned for trial. He moved to the
indiotment on the ground that all Negroes had been ex~
cluded from the grand end petit juries because of race
or color. No proof of discriminetion wee offered. The
motion was overruled and the defendant tried, convioted,

e oleuses of the Constitution
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and sentenced to death. The United States SBupreme Court,
upon writ of error, reiterated its former opinions that
the defendant could not, as a matter of right, demand e
mixed jury. Decision against Federal intervention.

October Term, 1906

(24) 1 B V. gn;ggg;§§;§§=; 203 U.S. 81.
ﬁE%EEE and several o white men were indioted by a
grand jury in the Distriot Court of the United States
for the Zastern Distriot of Arkansas on the charge of
threatening and intimidating eight Negro laborers in a
certain lumber yard., The indiotment was found under
U, 3. Revised 3tatutes Sections 1977-1999, 5508 and 5510,
whioh embodied portions of the Civil Righiu Aot of 1868,
the Enforcement Aot of 1870, the Ku Llux Aot of 1871, and
the Civil Rights Aot of 1875. The interpretation of ell
three of the !Jar Amendments was involved, the Thirteenth
being predominant. The defendants demurred to the
indictment as presenting no Federal question. This was
overruled and the defendants forthwith tried and con-
victed. Upon writ of error the Supreme Court reversed
the District Court end remanded the cause with instruoctions
to systain the demurrer., The alleged offense having been
committed by private persons was not within the juris-
diction of a Federal court. Harlan and Day, JJ., dissented.
Decision ageinst Federel intervention.

October Term, 1908

(25) %gﬂ_ng%ﬁ_aﬁ_av. tucky, 211 U. S, 45,
erea ege, a I'entu corporation, was indicted
under seotion one of the Acts of Lentucky of 1904,
Chap. 85, which provided that no person or corporation
al;m:id oﬁiiﬂn mrhnnﬁhnnl or college in which persons
o e white and the Ne rages w th recelved
as pupils. The facts w%gg uﬂﬂ!a;ugiﬁ, rea 89% age
being such a mixed school. The only point in the case
was the constitutionality of the above-mentioned law
under the Fourteenth Amendment. The trial in the State
court resulted in a conviotion and fine., Upon being
brought to the United Staetes Supreme Court by writ of
error, the case turned the point that the defendant
was a corporation end not a person, and hemce being a
sreature of the State was subject te its control im this
artiocular. The question as to the pover of the State
o enforce the separation of the races in scheools s
was not decided. Only that portion of the Aot whie
referred to the restrietions on corporations was deoclared
unconstitutional. The Supreme Court -~ like other foroces ~-
follows the line of the least resistance. If a case be dis-
ggand of on a lesser point, the greater will not be decided.
e cannot but doubt the logie and ultimate justioce of such
a rule. Harlan, J., dissented. Decision against Federal
intervention.




(28)

(27) L

(28)

(28)

(44) ixtracted from: Cherles Wallamoe Collins : :
mm. Bostoni Little Brownm & W
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\L I!gll: 212 U.S. 278,

e defendant, a Hegro, was indieted end erraigned on
the charge of murder, He moved to quash the indictment
on the ground that ell legroes had beem excluded from
the grend and petit jurics. No proof of discrimination
was offered. The motion was overruled and the defendant
tried, convicted, and sentenced to death. Upon writ of
error the United Stutes Supreme Court affirmed the de-
cleion of the Stete Court on the ground aforementioncd
against diserimination will not be presumed. Deoision
egeinst Federal intorvention.

Ootober Term, 1909

?ﬂig ve © ; 215 U.S. 63.
requisition was issued by the Governor of liississippi
to the Governor of'uillou!{ for the return of liarbles,
a Negro, who was charged vith the orime of assault vith
intent to murder. Ho had fled to the State of lilssouri.
Upon being arrested in the latter State, by virtue of
seid requisition, he petitioned for a writ of hab
n the United States Circuilt Court, set up

e alleged fact that 1t was not possible that he could
receive a falr trial should he be returned to the State
of lLilsslssippl, on account of his race or color. UNo
proof was offered that such & state of affairs would come
to pass. The petition was denied by the Circuit Court.
Upon eppeal to the United States Supreme Court the
decision was affirmed end the prisoner ordered to be
surrendered. Deolsion egeinst Federeal intervention.

%{E%E%;E v, éﬂﬂiﬂnﬁﬂlﬂiiﬂﬁ; 218 U,S. lel.

ranklin, a Negro, shot and killed one Valentine,
a constable, who waa attenpting to arrest him for the
violation of a certain South Carolina statute. He was
indioted for murder, tried, convicted, and sentenced to
death. No Negroes werc on the Jurles. At the trial a
motion was made to quash the indictment on this ground.
No statemcnt of race discrimination was made and no
proof of such disorimination offered. Upon writ of
error the Supreme Court of the United States affirmed
the judgment of the State Court. Deciesion against
Fedoral intervention. (44)

Oetober Term, 1909

?gilgf v. Co & 0. Ry: Co., 218 U;S. 71, 30 3. Ct. 677
910)

The plaintiff in error, a legro, hed a first-olass
ticket from iashingten, D. C. to Lexipgton, Kentucky.
He ohanged cars at Ashlend, Kentuoky, and t vent
into a car reserved for -hit- persons exclusively.
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Pursuant to a regulation of the rallway company he was
required to remove inteo a opmpartment another car
set apart for colored passengers. This he d4id under
protest onlﬁ ‘hen a polioumnn had been summoned to

(-}

ect I sued for d basi s olu%m on
hfa ri as an interstate al er?g f% Id
that in thu absence of ssional legislation the

carrier could meke reasonable r lations for the con-
duct of its business. Aa to wh was "reasona lu“

it +/es sald that this ' d
being state or ntaratat n-‘!'fanuﬁﬂﬂiﬁa " .'
intervention.

October Term, 1913

(30) Butts v, derchants and ggﬁng! Transportation Co., 230
U. S. 186, 33 3. Ct., 964 (1913).
A Negro woman, holding a first class ticket on e cocast-
wise vessel from Boston to Norfolk and return, sued un~
der Sections 1 and 2 of the Civil Rights Aot of 1875.
She asked for demages, alleging deprivation on account
of color, of the privileges accorded other first oclass
passen;ers who were white. The unanimous court recog-
nized the Civil Rights Cases, supra, as authoritatively
declaring the appliceble law, on the ground that the
terms of the ict in question, it being a oriminal
gtatute, ‘vere not separable. The aot is invalid in
this instance as ell as when apnlied to the states.
Decision against Federal intervention.

(31) lMdcCabe ?i iy T, & S, ¥, R. Co., 835 U. 3. 151, 35 S. Ct.
14).

Petition for injunotive relief by five llegroes who

brought sult in behalf of other legroes in Oklahoma
alleging that under a state stetute public carriers vere
authorized to provide separate cars for whites with diners
and sleepers and none for Negro passengers. Rellief was
denied on the grounds that the petition did not state a
cause for relief since the petitiocners did not allege

thﬂ{ had ever travelled on the trains in question. De-
cision against Federal intervention.

QOotober Term, 1915

(32) Guinn v. U’nitgd Stgt-aﬂ, 238 U.S. 347, 35 3, Ct. 926 (1915).
0 emendmen e Oklahome copstitution exempted
from a literacy test for voters every person "who was,
on January lst, 1866, or any time prior thereto, entitled
to vote under any form of government”, or was & "lineal
descendant of such person". It was apparent that the
purpose of the comstitutional emenduent wes to prevent
Negroes who were disfranchised in 1866 from vot sinoce
they oould not qualify to the exception. The Supreme
Court brushed aside the device as contrary to the 15th
Amendment. OJeoision in faver of Federal intervention.
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Chapter III
The Legal Status of Ameriocens of Negro Descent
Since World Wer I
by Milton R. Konvitz

This chepter will not deal with the inequalities that exist
despite the law. It will be concerned with the inequelities that exist
because of the law; the inequalities that ere legel, that ere sanctioned
by the United States Supreme Court and by the laws of legislatures. We
shall also consider to what extent inequalities have been declared
against the law.

I. The N d the Su

1. The Negro' t ve e h .

There are many municipalities where a Negro ocannot buy land;
there are large sections in nearly every city and town where he cannot
buy or rent a house or shop. Have owners the legal right to refuse to
sell or rent property to & Negro solely because of his color or race? .

Although (in the oese of Buchanen v. Warley) the Supreme Court -
in 1917 held that & municipality mey not by ordinamce segregate the
Negro from the white residents, the comstitutionsl restreint thus placec
on & government egency is not imposed on individual owners. In another
case (Corrigen v. Buckley) whioh came before the Court in 1928 and in-
volved & covenant prohibiting the sale for twenty-one years to eny
Negro, the Court held that under the Constitution the Negro has no pro-
tection ageinst the action of an individuel owner, Individual owners
may therefore enter into contracts respeoting the control and disposi-

tion of their property with the purpose of exoluding the Negro from

its use and enjoyment.
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The more recent decision of the court in Hansberry v. Lee
has been hailed as a great victory for the Negro. Actually it wes

nothing of the kind. In that case it appeared thet 500 Chicago land-
owners had mede an egreement stipulating that for a specified poriod

no part of their lands should be sold or leased to Negroes. The de-
fendant was one of the owners; petitioners were Negroes who had acquired
end were occupying a portion of the land. Petitioners cleimed that the
owners' agreement by i1ts own terms hed required the signature of 95 per
cent of the owners and that the required percentage of owners hed not
signed. Defcndant olaimed that 95 per cent of the owners had uignqd,

as hed been determined in an eerlier Illinois suit. To this enswer
petiticners replied that they were not bound by the Illinois decision,
since they had not been parties to that suit. A lower federal court

hed found as e feot that only 54 per ocent had signed but held that
petitioners were none the less bound by the Illinois decision, The
Supreme Court held simply that petitioners wore not boupd by the Illi-
nois declsion, since they hed not been parties in the suit before the
state court. Nothing in the dgoision or in the opinion by Mr. Justice
Stone may in eny way be construed as changing the law leid down in 1928.
Under the law es it stends today, then, while the government
may not enforce raclal segregetion, privete agreements barring liegroes H
from neighborhoods or homes will be enforced by the courts. It has been
ergued often thet contractual segregation should a%uo be declared un=-
constitutional., The court hed an opportunity in Hansberry v. Les to

adopt this position, thereby outlawing segregetion howsoever instituted,
but the court avolded the issue altogether by deolding the case on

en inoidentel point.
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2. The Negro's right to en education

As early as 1899 the Supreme Court, in Cumming v. Board of
Zducation, upheld segregation in schools. But the leading cese is
Berea College v, Le ; deolded in 1908.

In 1904 the Kentucky legislature passed en ect prohibiting
any corporation or individuel from meintaining an edusational institutio:
for both races. It did permit e school to maintain separate branches
for the two races, provided they were at least 25 miles apart. The
act wes aimed directly at Berea College, established fifty years before
and opened to Negro pupils after the Civil Jar. After the esct was
pessed the college authorities reluctantly transferred their legro
pupils to Negro colleges. The college authorities undertook to test
the constitutionality of the act. The Supreme Court held the act con-
stitutional, Berea College was an incorporated institution, operating
under a charter; a charter, being the legislative grant, may be amandaﬁ I
by the legislature; the purpose of the act of 1904 was to emend the
charter of the corporation; therefore, the act was constitutional.

lir. Justioe Harlen dissented and took pains to ridiocule the
reasoning of his assoclates. The obvious purpose of the legislature,
he seid, was not simply to prohibit mixed teaching by corporations but
by anyone; the act did not purport to amend charters. The unurf: ﬁa

said, should directly decide whether the act is constitutional insofar !

as it makes it & orime to operate a private school for both white and

Negro pupils. He thought the ect was contrary to the iourteenth Amend-
ment. l/hy not forbid white and Negro children from coming together in
Sundey School or church? The right not to be interfered with in one's
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religion 1s no more sacred than the right to impart end receive in-

struction not harmful to the public. "Have we become so inooulated
with prejudice of race that an American gnvem?nt. professedly based
on the prineiples of freedom, and charged with the protection of all
cltizens alike, can make distinotions between oitizens in the matter
of thelr voluntary meeting for innocent purposes simply because of
thelr respective races?"

The institution involved wes a private school, A private
school claimed the right to teach both white and Negro students; the
law intervened to deny that right; the Supreme Court upheld the law.

It 1s a case where the law compelled segregation.

In 193E the court consldered segregation in a publio univers=-
ity. In Geines v. Canada, petitioner, a lilssourl citizen end a graduate
of Lincoln University (for Negroes), wanted to study lew at the Univers-
1ty of Lissourl and gqualified for admission but was rejected. A state
act provided that, pending the full development of Lincoln University, .
the board of curators might send & student to the university of an
adjacent atate to study any subjeots provided for at the University of
liissouri but not taught at Lincoln, the boerd to pay reascnable tuil-
tion fees. The curators offered to send the lNegro petitioner to a law
school in an adjecent state but he insisted on edmission to the Uni-
versity of lilssouri School of Law. The state court, construing the
state constitution, held it mendatory to segregate Negro students.

The Supreme Court decided in favor of the petitioner and Chief Justice

Hughes wrote, "Je are of the opinion that the ruling wes error, and

that petitioner wes entitled to be admitted to the law school of the
state university in the absence of othcr and proper provision for his

e ——
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legal trcining :ithin the st.te,”

The court did not hold that the llegro student must be acdmitted
to the University of ilssourl Sochoeol of Law aa a uhita student would be
adnitted. _It held only that either he must be admitted or the state
must provide other proper faclilities within the state. The llegro *won
the right not to be sent out of the state for his education; he was not
accorded the right to en education in a publie institution regardless
of his ocolor.

3. The Negro's right to vote

The poll-tax has been universally condemned as an undemocratic

obstacle to a free election. Yet in the case of Breedlove v. Suttles,

decided by the Supreme Court in 19837, ths court upheld the Georgla
poll-tax law, saying, "Payment as & prerequisite is not required for
the purpose of denying or abridging the privilege of voting." To make
payment of the tax a prerequisite to voting is not, held the court,
to infringe the Fourteenth Amendment; it "is e familier and reasonable
regulation long enforeed in meny states cnd for more than a sentury in
Georgia." The court approved the poll-tax law as not only constitution-
el but as a reasonable plece of legislation.

The poll-tax is a bar to voting in final eleotions. A48 to
the primary, the chief bar has been the pure-ywhite perty rule, In
southern states nomination in the Democratic Party primary election is
equivalent to final election. In southern states the Demooratio Party
conducted primary elections from which Negroes were rigerously excluded.
depeatedly the Democratic FParty attempted to ghow in cases brought to
the Supreme Court that the Party was a private organization from which
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could be excluded any group not wanted by the Party, and thet the
primary conducted by the Farty wes a private affair. In 1945, in

Smith v. 4Allwright, the court declared that the Demooratic Party of

Texas could not exclude Negroes from voting in the Party's primary
election. :
4. The Hegro' t t o

Just as some state laws compel segregation in schools, college:
and universities, so some state laws compel segregation in publiec con-
veyances. Such laws, insofer as they do not apply to interstate traffic
are constitutional. The Supreme Court has so ruled time and egain,
In another part of thls chapter ﬁill be listed the states which require
segregation -- Jim Crowlsm =~ in raillway trcnsportation. In these
states fallure by the rallway companies to enforce the terms of the
laws i3 a misdemeanor, and a passenger or conduoctor who wiolates the
law is guilty of a erime. Some states have Jim Crow laws which apply
also to street cars. In some, compulsory segregation 1s extended to
cover all forms of publiec transportation.

In 1896, In Plessy v. Ferguson, the court considered a Loulsi-
ana act which required equal but separate accommodations and provided a
penalty for passengers who sit in a car or compartment essigned to the
other race. The petitioner, en ootoroon, in whom "Negro blood" was not
tlacernible, sat in a white car and was arrested, The court held the
Louisiana act constitutional; it was a reascnable exercise nf the
stete's police power, It was argued that segregation implies inferior-
ity. To this the court replied that this is true solely becasuse the
Negro chooses to put that’ construection upen it. .
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Mr., Justice Herlan dissented, pointing out that the Thirteenth
Amendment not only ended slavery but forbade the imposition of anything
constituting a badge of servitude; that the Fourteenth Amendment gives
Hegroes the right to be exempt from "unfriendly legislation"”, "legal
discriminations, implying inferiority in oivil socliety, lessening the
security of their enjoyment of the rights whioh others enjoy, and dis-
oriminations which are steps towards reducing them to the condition of
a subject race." To the argument that there was no discriminetion be-
cause the law of separation applies to both races elike, Harlan replied
that obvicusly the purpose of the aot was not to exclude the white r;n:
the lNegro cars but to exclude the liegro from the white cars. He main-
tained thet if a white man and a Negro want to ocoupy the same public
conveyance on & publie highwey it is thelr right to do so, and no
governument cen prevent them without infringement of the personal liber
ty of each. I/hy, asked Harlan, may not the prineiple of the decision
apply to sidewalks, to a separation of Protestants and Catholica?
nWhet," he asked, "can more certeinly arouse race hate, what more cer-
tainly create end perpetuate & feeling of dlstrust between these radea
than state enactments, which, in fact, proceed on the ground that
colored citizens are so inferlor and degraded th;t they cannot be
ellowed to sit in public coaches ccocupled by white citizens?" The acot
declares Negroes to be oriminels if they ride in a white men's coach.
Negroes , sald Harlan, 3hould never cease objecting to such & law, If
evils will result from commingling, greater evils will result from the
infringement of civil rights. "The thin disguise of 'equal accommo-
dations' ... will not mislead anyone, nor atone for the wrong done
this day."

g el
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It was not until 1946, in the Irene liorgan cese, that the

ocourt held unconstitutional a state Jim Crow law., But the Virginie law
involved in that case was held unconstitutional only because it at-
tempted to impose Jim Crow regulations on interstete passengers. It

is significant that the basis for the deoision is not equal protection
of the law, or due process of the law, but the exclusive right of Con-
gress to regulete interstate commerce. Jim Crowism in intrestate traf-

fie is still constitutional.

5. The Negro's right to join s labor union

In several recent cases the Supreme Court has recognized
the right of Negro workers freely to join labor unions without dis-
eriminetion beceuse of thelr race or color. In the Steele and Tunstall
cases the court held thet since the Rallway Labor Aot authorizes e
union, chosen by a majority of the workers, to represent the entire
oraft, the union seleoted as the bergeining unit must represent all
workers “ithout discrimination becausc of race or color. In the Rail-
way liall issoclation case the court held that a state may by legisla-

tion deolare the right to Join & labor union without diserimination be-

cause of race, coler, oreed or natlonel origin, a oivil right and pro-
tect this right by oriminel sanctions.
6. Sumary
The Negro has been successful before the Supreme Court in
oases involving procedure in criminal trials, the treatment of persons
suspeoted of the commission of orimes, the right to be 1nd£¢t¢d er "

tried by e jury from which members of one's own race are not system-

d
o
®

atlicelly excluded. But these ceses have not invelved the rights of
Negroes as such: the decisions of the oourt have simply extended to
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the Negro the constitutionsl right of gll oitizens to trisls conducted
acoording to "due process”. In cases involving the rights of Negroes
as Negroes--to live where they pleese, to be free from segregation in

schools end universities, to vote without the poll-tax restrictions, to

ride in intrastate coumerce in public conveyances without subjection
te Jim Crowism--in these ocases the Negro has been unsuccessful, even
vhen, as in recent years, the Supreme Court hes consisted of a liberal
majority.

II. Proteotion of Civil Rlzhts reder &

Recently Tom Clark, United States ..ttorney Generel, speaking
of federsl action in cases involving mob violence egeinst llegroes, has
sald: "Federal action in most of these ceses hengs upon a very thin
thread of law. It 1s like trying to fight a modern atomic war with a
Civil Wer musket...The time has come when Congress may have to pass
legislation to insure to all citizens the guarentees under the Consti-
tution." And Theron L. Caudle, Assistant Attorney General and head

of the Criminal Division of the Department of Justice, has recently

said: "...we hope to point out to Congress the inadequacy and defects

of present federal statutes. Legislation is needed. We have no desir:

to essume jurisdiction over local affairs nor to interfere with local
oriminal administration, but where the community is lex in meeting
its obligation to efford just and equel protection of the laws to its
every individual member, that individuasl has--and should have-~the

right to look to his Federal Government for protection of hiuself and
his neighbors. Our demooracy suffers a grievous, if npt fatal, blow

when the processes of law and order are broken dovm by mob action be-
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cause a few ln the community leck the will to acoept itas obligation

to keep these prooesses intact when the Federal Government 1s powers

less.”

The legol impotence of the federal government to protect an
individual in the enjoyment of fundeamental rights can be quickly demon-
strated.

Followlng the Civil War, the Thirteenth, Fourteenth, and Fif-
teenth Amendments to the Constitution were esdopted, whioch outlawod
slavery, conferred cltlzenship on the NHegro, end provided thet no per-
son shall be deprived of life, liberty or property without due proocess
of law; Congress alsc adopted five statutes which ettempted to imple-
ment the constltutional guarantees, Before long, however, the Supreme
Court held that the Constitution proteets only rights which stem from
federal, as distingulshed from stete, citizenship, and that for the pro
tootion of civil rights the citizen must loock to his state, Further-

more, it was held that Congress may not enact statutes which will de=-
fine and protect civil rights sgelnst invasion by en individuasl, as

distinguished from a public officiel. These decisions took the heart
nuﬁ of the Congressicnel leglsletion; before long most of oivil rights
acts were repceled by Congresa. There arc left only two important
acts, end these are sharply limitod in sceopo.

Cne of the atatutes is secotion 651 of the Oriminal Code, which
providea that if soversl persons conspire to injure or threaten a
cltizen in the exeroise of any right or privilege scoured to him by
the Constitution or laws of the United States, thoy shall be guilty of
a orime, As oonstrued by the Bun'rm'ﬂourf-, this aot protects .nuh-
izen (eliens are not covered by this act) in the cxercise of only




69
very few rights. It does not generally protect him in the enjoyment
of 1ife, liberty, or property, mentioned in the Fourteenth Amendment.
These are not rights federally secured against invasion by private per-
sons but only against invasion by the states. The aot affords no pro-
tection esgainst lynch mobs. 'het rights are fmrlllr secured, and thus
protected against invesion by a conspiracy of two or more private per-
sons? The caeses have enumerated the followling; proteotion in the execu-
tion and enforoement of federal judicial deorees, proteoticon as a wit-
ness in a federal court, access to federal ocourts, the right to vote fo:
federal officers, the right to run for federal offices, and cognate
rights.

The other statute is u-at!.on 62 of the Criminal Code, which, un-

til 1940, was used in only two reported ocases, Its .unm:lua may be
measured in part by this fact. The act provides that, whoever, under
color of state law, wilfully subjects any inhabitant to the deprivation
of any rights, privileges or irmunities secured or protected by the
Constitution and laws of the United States, or to different punish-
ments, pains or penalties, on account of hle allenage, color or race
shall be guilty of a orime. This act is directed only against state
and luaai offlcers; it 1s not directed against non-official action.
If a state or loocal offlocer, acting in an official ocapacity, deprives
a person, beceuse he is an alien or a Negro, of his life, liberty or
property without due process of law, of his freedom of speech, or
press, or assembly, or other oconstitutiomal right, his action, beocause
it constitutes in effeot state action, prohibited by the Fourteenth
Amendment, is a violation of the statute.

The effectiveness of this statute was considerably weakened

-
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by the deeision of the Supreme Court in 1945 in the Jerews case, in whio

it wes hcld that the deprivation of rights, undor scotion 52, must bo
wilful; otherwise thc officer's action docs not come within the pro-
hibition of the statutec.

Again, mob violence is not coverced by this mct, unlecas a statc
or local offlcer ls shown to bc a part of tho mob, end he aots as an
officer wilfully to doprive o person of a federally-soccurcd right.

. The extcnt to which the effeotiveness of this act has boon
weakened by the Screws case mcy bo scen from the following statcment
mede by the hoead of the Crimingl Division of the Department of Justlec:
"The unccrtolinty causcd by thﬁ court's intcrprectation of the statute (ir
the Sercws casc) has placcd groct obstaclos in the way of the Distriet
Attorney and hc can no longer undcertcke o proscoution for violgtion of
this scotion with zny degrec of oconildcnec, no matter how helnous is
thc offensivo oonduct charged, for the very rcason that the énvurnmcnt
must cerry the burden of proving that the aet was committed solely for
the purpeosc of denying the vietim of a fodersl right.m"

In the light of the forogoing cnolysis of tho soope of sco-
tions 51 end 52, it is caosy to agroc with the hcad of the Criminel Div-
lsion of the Dopartncnt of Justlioe vwhen he says that "scotlons 51 and
52 arc lndocd lmperfoot statutory authority upon which to ground a con-
sistcnt 2nd vigorous program for the protcetion of the rights of all."

III. Statg Statutes b D t

Ag wc hove secn, tho Supreome Court haos held thet Congress has
no powcr to definc and protoot ecivil rights. Only stctos maoy de this.
A oitizcn must look to his statc for tho recognition of oivil rights.
Tho only thing hc may demand is thet the statc shall not disoriminate
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against him in the definition and protection of eivil rights on account
of his race or color. But the great limitation on this principle of

non-discerininatory state aoction is to be found in the decisions of the
Supreme Court that segregation is not diserimination. ;

Following the decision in 1883 that civil rights are matters
for the state governuents, and not for Congress, state legislatures
adopted civil rights acts., There are now eighteen stetes which have
such aects, ﬁf varylng scope and effectiveness. These elghteen states
are: California, Colorado, Connecticut, Illinois, Indiana, Iowa,
Kensas, Massachusetts, Michigen, ufhnaaota, Nebraska, New Jersey, New
York, Ohio, Pennsylvania, Rhode Island, l/ashington, and \isconsin.

The courts almost uniformly have construed these acts narrov-
ly, beceuse, they say, the aots %fﬂ in derogation of the common law
end infringe private property r}ghts. Fresuent legislative amendment
is re uired to overcome the adverse decisions of courts,

In California the person aggrieved has only the right of
civil suit; in nine states provision is made for both civil and erim-
inal penalties; seven states provide only for criminal sanctions; in
Ne% Jersey the person aggrieved sues for a money judgment, but the
award i1s paid to the state. Only in New Jersey, New York, and Illinois
are public officials charged with the duty of enforcement of oivil
rights aocta,

The statutes generally provide that there shall be no dis-
criminatiqn geainst persons, because of their race or colar, in public
conveyances, schools, places of public accomodation (as hotels, rest-
aurents) end places of public emusement, The degrees of specificity
in the statutes vary considerably: the Illinols act mentions depart-

- E.ﬂ._]
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ment stores, clothing stores, hat stores, shoe stores; the llew York act
nentions beauty parlors; the Michigen act mentions escalators; while at
the other extreme is the ashington aot, which does not et all itemize
or define places of public accommodation, resort or amusement.

There is no civil rights act for the District of Columblia. On
the contrary, laus of Congress impose Jim Crow restrictions on the Negro
oitizens of the District. A District of Columbia civil rights bill has
been before Congress for several years.

New Yorl:, New Jersey, Conneoticut and Liassechusetts have re-
cently adopted scts against disorimination in private employuent. About
20 other state legislatures are conaidering, or have considered, the
subject without, however, enacting legislation. These aots oreate a new
civil right: freedom from discrimination in private employment.

IV. GState statutes Compelling - ing Sepregation

Since ecivil rights pertain to the jurisdietion of the individ-
ual states, some states, as we have seen, have adopted eots to define
the scope of civil rights and to afford a measure of prntnutioﬁ in their
enjoyment. O©On the other hand, twenty itntna have adopted acts gom-
pelling segregation in various relations or activities. Ten states, by
inaoction, have left the matter to private discretionm.

To illustrate the character of the constitutions and legisla-
tion in states compelling race disorimination, we 'All take the legls-
lation of the state of Mississippil, a former slave state and a state
where legal caste has perheps been carried to the greatest extreme:

From the Constitution of the State of Lilssissippi
adopted November 1, 1880, A.D.:

Artiole 3, Bill of Rights, Seotion 8
All persons, resident in this state, oitizens of the United States are
hereby declared citizens of the state of lﬂl-liﬂ!.]_ipt.

E _...:.._,:I.:__*..T....___
R ————
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Article 8, Tducation, Section 207
Separate schools shall be mainteined for ohildren of the white and
colored races.
Article 10 e Penltent
It (the legislature) may provide for ... the separation of the white
and bleck convicts as far as practicable, and for religlous worship
for the convicta.

Artiole 14, Genersl -rovisions, Section 263

The merriege of a white person with a Negro or mulatte, or péraan

who shall have one-eighth or more of Negro blood, shall be unlawful
and vold.
From the lissippl Code of 1930 of the Public Statute Laws of

the State of Mississippi

{(Published by authority of the Leglslature by
the Code Commission with Supplement for 1933):

Chapter 20, Section 1103
Races -- Soclial equelity, marriasges between -- sdvocacy of punished.

Any persons, Tirm or corporation who shall be guilty of printing, pub-

lishing, or eirculating printed, typewritten or written metter urging

or presenting for public acceptence, or generel information, arguments
or suggestions in favor of social equality, or of inter-marriage, be-

tween whites and Negroes, shaell be gullty of a misdemeancor and subject
to a fine not exceeding five hundred dollars or imprisonment not ex-

ceeding six months or both fine and imprisonment in the discretion of

the court.
Chapter 20, Seotion 1115
lroeds == t vi -

If any person or corporation operating a railroad shall fall to provide
two or more passenger cars for each passenger train, or to divide the

..




74

passenger oars by a partition to seoure separate agcommodations for the
white and colored races, as provided by law, or if eny meilroad passen-
ger conductor shell feil to assign each passenger to the car or compart-
ment of the car used for the race to which the passenger belongs, he or
it shall be guilty of a misdemeanor, and, on conviction shall be fined
not less than twenty dollars nor more than five hundred dollars.

Legislation similar to that of Missisasippl is in force in Virginia,
North Carolina, South Carolina, Georgia, Alabema, Florida, Louisiana,
Arkansas, Okleshoma, and Texas. Similar but less stringent legislation
is in foroe in Delaware, Maryland, ifest Virginia, iientucky, Tennessee,
and Missouri. In Delaware, Vest Virginia, and Missourl seperation in
travel 1s not required by statute. Elght northern states {Guliforﬁia,

Colorado, Ideho, Indiana, Nebraska, Nevada, Oregon and Utah) forbid
intermarriage, and some states permit separate schools. In the maiur-
ity of northern states caste based on race and color is not required
and is in meny states expressly forbidden by law. Nevertheless even
in these states public opinion and custom often enforoe ﬂinariﬁination.
In twenty states segregetion of pupils in schools 1s mandatory
or expressly permitted. In three states the statutes require separate
schools even for the deaf, dumb and blind. In six stetes the statutes
call for ﬁepurata schools for the blind. Sixteen stotes require
segregation in juvenile delin;uent and reform schools; in nine states
separate trade and agricultural schools are required. Three states
require separate sohool libraries. Florida stipulates thet text-

books used by Negro pupils shall be stored separately. Separate
colleges are mandatory in tvelve states. Separate teacher-training

schools are required in fourteen states. In several states Negro pu~
pile mey be taught only by a Negro teacher and white pupils only by a

————— ro
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white teacher; one of these states provides that only white persons
born in the United States, whose parents could speak English end who
themselves have spoken English since ohildhood, may teach white pupils.

In fourteen states the lew re uires separate railroesd faoili-
ties. Three states stipulete that separate sleeving compartments and
bedding are to be used by Negro traln passengers., Separate walting
rooms are required in eight states, Separation in buses is re uired in
eleven states; ten states have the same requirement affecting street-
car trensportation. Three states provide for separation on steamboats.

Two stetes re uire separation of the races at circuses and
tent shows. Three states require separation in parks, playgrounds and
on beeches. Three states recuire seperation in billierd and pool rooms.
Arkensas requires separation at raoce tracks, In Tennessee and Virginia
separation at theatres and public halls is required.

There are laws which require separation of the races in hos-
pltals. In eleven states even mental defeotives must be separated by
race, In Alabema a female white nurse may not teke care of a Negro
mele patient.

Separation is required by eleven states in penal end correc-
tional institutions. 3Separate bathing facilities in such institutions
are reculred by lews in Aleabama and Tennessee., Separate tables ln such
institutlons ere required by a stetute of irkansas, and separate beds
by statutes in two states.

There are laws whioh require separation of the races in a
multitude of releations -~ too many to be mentioned here. Several exam-
ples will make olear the soope of the Jim Crowlism imposed by law:
Oklahoma requires separate telephone booths for Negroes; a Texas
statute prohiblts whites and Negroes from engeging together in boxing
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matohes; arkanses requires a separation of the races in voting places;
in Georgia a Negro minister may marry only Negro couples; in South
Carolina Negroes and whites may not work together in the same room in
ootton textile factories, nor may they use the same doors of entrance
and exit at the same time.

If a state does not have an aot calling for segregation with
respect to a specific matter, it is not to be essumed thet with respeot
to that metter there is no segregation. lMeny of the southern and bor-
der states do not have laws requiring segregation in theatres end other
places of public amusement; yet the races do not mingle there, and the
Negro cennot compel admission because the states have no civil rights
acts. _

As Myrdel hes polnted out, these Jim Crow laws effectively
tighten and freeze segregation and diaﬁriminatio;. Before thie Jim
Crow legislation was enacted there was a tendenoy on the part of white
people to treat Negroes somewhat differently, depending upon class agd
education, This tendency was broken by the lews which applied to all
Hegroes, The leglsletion thus solidified the caste line end minimized
the importance of class differences in the Negro group.

Congreas has refused to pass laws to declaore the poll tax
illegal; to make lynching more effeotively subject to federal law; to
make disorimination in privete employment in interstate commerce a crime
to define and guarantee civil rights in the Distriot of Columbia. The
Supreme Court has falled to declare Jim Crowlsm in intrastate commerce
unconstitutionel; to outlaw segregation in schools as a denlal of due
process or equal protection of the laws; to outlew the restriotive
covenant in the sale ér rental of property; to declare the poll teax ean
unconstitutional tax on e federally guaranteed right or privilege..



77
The Supreme Court has placed the Negro at the mercy of the individual
states; they alone have the power to define and guarantee civil rights.
The Negro 1s a citizen of the United States, yet the thread that ties
him to the federal government, when it is a question of protecting his
life, liberty or property, is so thin that the government is compelled

to admit its impotence.
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Chapter IV

The Fresent Legal and Social Status of the Auerican Negro
by William R. Ming, Jr.

The present legel and soolal status of ‘ﬁhl‘ﬂlﬂo in the United
States ocan be best described in terins of the appelling contrast be-
tieen the breadth of the rights whioh are gusranteed by law to every
person and those few which Negroes, generally, are pernitted to enjoy.
Frequently it 1s said that the Negro has been relegated to "second
cless citizenship". That, however, 1s an overly sinplified desorip-
tion of the plight of a minority vhem the political and scciel insti-
tutions of their country fail miserably to proteot their lives, liber-
ties or property.

Written sources of law, whether they be oconstitutions or
stetutes, state or federal, or oplnlons of courts, or regulations or
orders of administrative bodies furnish clues to, but do not reflect,
t*ha real status of Negroes. Rather, it is the laws in operation which
determine that stctus and it cannot be seriously questioned that the
politicel institutions fall fer short &f achieving the ideals which
the laws express,

Examined together the body of laws of the United 3tates are
consistent with "The American Creed"., That credo has been expressed
in a veriety of ways but the most sucoinot, perhe>s, is that found in
the phrase graven over the entrance to the 3Suprene Court of the United
States. There "Equal Justioe Under Law" is boldly proclaimed. The
saue idea is expressed in the description of the government of the
United States as "one of laws; and not of men" and in a host of other
platitudes. The classical proclamation of this ideal, of course, is
found in the Declaration of Independence and the Constitution of the

R
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United States . More nearly contemporary, but equally idealistio, is
the justly celebrated stetement of the "Four Freedoms",

Significantly, this oreed esuthorizes no distinotions based on
race, color, or nrevious condition of servitude, Yet discriminations
based solely on race are the rule in all parts of t’ country. Never-
theless, so integral a pert of the national oconsclousness is this creed
that those, like the Negroes, most sinned against in its name, embrace
it, and thcse, like the dominant majority, who deviate most from it in
their political and social conduct feel obligated to explain their ac-
tions and to Justify them in reference to that oreed.

To explain this paradox would require a thorough enalysls of
the hiu'tarr and politiocal and social foundations of the United States.
It would be neoessary to measure the psychological resctions produced
in its people by the environments from which they ocame, and the one in
which they live, and to consider a host of other factors whioh appear
to effect polltlcael and soccial groups generally. The basls, however,
does not alter the fact, In the eyes of the orgenic law Negroes are
the equals of all other persons and, legally, each individuel Negro is
the equal of each non-Negro similerly situated. In few sltuations,
however, have the laws and the mores of any community been so far apart.

The legal status of Negroes in the United Stetes actuslly was
determined by the 13th, ld4th and 15th Amendments soon after the Civil
Wer. Essentielly, once slavery had been outlawed and the effects of
the Dred Scott decision abolished, the relative legal status of the
Hegro was fixed and it was fixed in acocordance with the ethicel pre-
cepta of "The Ameriocan Creed".

True, thers have been a number of najor decisions by the Su-
preme Court of the United States sinoe thet time whioh have defined
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that status in particuler situations. But, the necessity for such ju=
dicial determinations is, itself, a ueasure of the status of Negroes
sinoe in the main, the oeases involved action by political instruienteli-
ties, not imdividuel persons; designed to deny fundementel righte to an
oppressed minority. Moreover, the facts of these cases serve to deplot
the actuel place of the Negro in the community in vhich he lives.

For exemple, after twice invelidating the efforts of the Texas
Legislature to bar Negroes from the Democratic primery elections in
that state, 2 the power of the State Demooratic Convention to achieve
the same result was upheld in Grovey v. m'{a Thet anachronistic
rule was short-lived. Led by the N.A.A.C,P., a determined group of
Texas Negroee demonstrated that in a "bne party" system the "white
primery" nade a mookery of votes by Negroes in any general election.

8 & result, the Sujreme Court overruled the Grovey case and opened the
3
priuery polls to Negroes in Smith v. Allwright. .Although linited by

its terms to Texas the judgment in that case really affected ?h? vihole
4
South sinee the "white primary" was the pride of fany states. But in
an effort to evade the law both South Carolina end Georgia have re-
pealed all state laws applying to prinaries. Negroes are thus exeluded
from a volce in selection of state and federal officers in those states
{1;‘ Nixon v. 2873 U.,5. 538 1"2?}.
Wixon v. . 286 U,S, 73 (1933).
(2) 295 U.5, 45 (1938).
(3) 321 U,S. 649 (1944).
(4) e Ve } 307 U.3, 268 (1939) was equally significant, though
8 bro imodiatu effeot. There, the Supreme Court hhd in-
valid an Oklahoma registration statute passed after the "Grand-
father Olause" had been knocked out whioh mi only a 12 a&pm
barred fron !

iod for the registration of all persone fo
polls. The statute contained no reference to race but it permane
ently disfranchised those not registered within the 12 days and

only Negroes hed been previously
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by the "Democratic Party". &Since these prinaries are iutual.ly determ-
inative of the election a suit has been brought recently attacking the
legality of excluding Negroes under the 3outh Carolina scheue, -

The rights of llegroes acoused of orimes, to freedom from dur-
ess and to a felr trial likewlse have been Judiclally recognized, at
least in the highest court, on numerous occasions. Perhaps the most
celebrated of these oases was the "Soottsboro Case". 9 There, fellure
of an .lebema trial court to provide ocounsel for nine young, illiterate
Negroes oharged with the rape of two white women of questicneble virtue
was held to meke the convioction invalid. A second conviotion was sif
aslde because of the systematiec exclusion of Negroes from both grand
and triel juries. . In the latter oese the Court relied on a long line
of precedents and anplied & rule generally followed though hedged about
with numerous tanhniualitial.”:l

ifter a false Etm,{ajthe Suprene Court recognized that the 1|
trial of a Negro might be only a form, a face-gaving substitute for a
lynch mob. In Moore v. Mm:‘thﬂ court reviewed the trial of sev-
eral Negroes sentenced to death for the alleged murder of n- vhite man

during race riots in Elaine, Arkansas. It was found that the entire
Judicial machinery which had conducted and reviewed the trisl was so i

(5) Powell v. Alabana, 287 U.S. 45 (1832).
(8) Norris v. Alabama, 294 U.5. 587 (1035).

(7) See e.g. % Ve t , 100 U,3. 303 (1880); H
11588 %00a Biorre v Mﬂﬂu vmﬂmguﬂ's'u lete |
H Vs = M I a e \

and authoritative discussion of the problem see Jefferson, aoe
Diserimination in Jury Service", 19 Boston Univ. Law Rev.413 (1939).

(8) See Fr r!qm, 237 U.8. 309 (1915) upholding the conviction
for murder of a Jew in Georgia in a trial held wi Ibw.ﬂ-
strained mob demanding the prisoner's life, Holmes and [ ]
J7., dissented,

(9) 281 U,S. 88 (1928).




doainated by mob violence that there had been no trial veorthy of the
name,

Siuilarly, judicial disapproval has been expressed when con-
victions were shown to have been based on confessions literally beaten
out of Negro suspects. But it should be noticed that in every such
case the torturers were officers of the state, deputy sheriffs and the
llke. l.oreover, that fect was relled on to justify sustaining convie-
tions so obtalned. levertheless, in Brown v. Lississiopi ;. the Sunren
Court was impelled by the horrors of the record before it to observe
that:

Because a state nay dispense with a jury trisl, it does
not follow that 1t may substitute trial by ordeal. The rack
and torture ochamber may not be subatituted for the witneas
stend,

Although that decision determined &and applied the law of the
land, the real status of NHegroea is aptly demonstrated by the fact that
the deputies hed boasted in open court of beating the helpless legroes
until they confessed to a crime that over evidence made plain they
ecould not have committed.

An equally 1lluminating demonstration of this calloused dis-
regard for humen rights vhich freruently characterizes the relatlionship
between Negroes znd those vwho administer the laws is found in Chambers
Ve Fioriﬂa.{llen thzt case, slso neace officers boessted in open court
of tying Negro suspeots to trees and flogging them with chaina until
muabled aduissions of eriies of uhich they had no knowledge stopped

thelr cantors short of murder in the gulse of law enforoeient.

(10) 297 U.5. 278 (1936).
(11) 509 U.S. 227 (1940),
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But even more shooking than such conduct by stcte officers is
the feet that it usually pgoes unpunishod.tla Loreover, this immunity
for those who comait violent orimes ageinst Negroes is not linited to
"guercizns of the law". Thet even rivate persons enjoy it serves to
illustrate the real plece of the Negro in the comnunity.

The spectacle of the unwillingnesa of lav enforoenent officers
to seek out, uuch less prosecute or junish, members of lynch mobs is a
ghastly, but familiar, demonstration of the failure of the law to pro-
teoct Negroes. Of equal significance is the apparent inability, or
vorse, of scue officers to hold thelr Negro prisoners against blood-
thirsty lynch mobs. and, on occasion, this sanction of violence as a
means of "keeplng Negroes in thelr place" results in tolerance of mur-
der in its most aggravated form.

Such a case occcurred in Conroce, Texas in 1941,  Bob Vhite, a
Negro, had been acoused of repe of a white woman., Tywice, triasl eourts
had found him guilty but each conviction had been set sside for insuf-
ficlenoy of the evidenoce. .As the Court adjourned for lunch on the
Tirst day of the third trial the deputies puerding him vithdrew. At
once, the husbend of the alleged viotim anproached the prisoner and
shot and killed hin in full view of the judge, Jury and spectators.
The husband wes iumedistely arraigned end tried for nurder, Next day

{12) 3ee Screws v. United States, 325 U,S. 91 (1v45), for an extended
discussion of The pover of the federal povernuent to sh such
oonduct by state officers even vhen the st:ote does not do so. In
thet case a Georgla sheriff end two deputies, after heving purport-
ed to arrest a Wegro for theft of a tire, beat hin te decth in the
court house square. The three "peace" officers were indicted for,
and conviected of, vliolation of a federal statute prohibiting de~
privetion of constitutional rights. The conviotion was reversed
by a divided court ''ith four Justices holding that the trial judge
had erred in not instructing the J that the cetitioners were
guilty only if they int to deprive the deceased of his con-
stitutional rights. ese Jjustices dlissented on the ground that
this was not "stete action" within the neaning of the 1l4th Amend-
ment on which the federal stctute is bosed because the action of
the officers was clearly violative of state law. Only lir. Jus-
tice liurphy thought the conviotion ought to be confirmed,
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he was acquitted and the prosecutor congratulated him!

Although the reported deoisions of courts are a fruitful source
of material they represent only a tiny freaction of the cases which
demonstrate that the threat of unrestreined and unprovoked violence is
ever-present, Some of the newspaper files tell a portion of the story
but no source meteriasl contains it lll.ilalﬂurtnvir. even the Negro

weeklies vhich will report the beating of a Negro cennot be llplﬂﬂl?l‘}

to find much news velue in governmental non-action in case after uaf;g}
The terrorization of Negroes in the United States by lynching

(13) See Vol. I, Americen Dilemma, Myrdal, Harper, 1942, pp. 558-569.

{14) An exceptional case may be that of Isaac \foodard, a Negro veteran
of World War II. In February, 1946 he was blinded by an unprovoked
beating at the hands of =& Houﬁh Carclina peace officer. GState of-
ficials took nc astion at all but the Department of Juatice an-
nounced that it would seek an indictment.

(15) 4 lynching is the killing of an accused or suspected person by a
mob without trial or before judlolal santence. S3Statistlcs of
lynching have been kept with some avoursoy since 1882 and are as

follows:

Year Total* Year Tatal Year Total
1882 114 1904 79 1925 18
1883 134 1905 60 15926 2
1884 211 1906 6l 1927 12
1885 184 1907 59 1928 10
1886 138 1508 92 1929 12
1887 122 1909 75 1930 23
1888 142 1910 80 1931 11
1889 176 1911 72 1932 8
1890 128 1912 86 1933 26
1891 195 1913 85 1934 16
1892 235 1914 &9 1935 24
1893 200 1915 99 1936 10
1894 197 1916 65 1937 8
1895 180 1917 52 1938 7
1896 131 1918 63 1939 &
1897 165 1919 79 1940 5
1898 127 1520 57 1941 2
1899 107 1921 58 1942 5
1900 115 1922 54 1943 3
1901 135 1923 26 1944 b
1902 97 1924 16 194 1
1903 104 194 7

*the figures 1882-1903, inolude whites
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has long been an internctionel scandal, Practicelly no person in thiﬂl
United Stotes has ever been punished Tor verticipetion in a 11nuh1n¢.
This apathy of the erecutive erm of the governnent is natched br.thal
of the legielative in this connectlion. Aliost continupusly since 1921
a rignt nas peen waged to secure passage of a federal anti-lynch law,
But the refusal of the Senate of the United States to emend its archailo
ruleas or to invoke cloture has permitted a small group of determined
Sputhern 3enators to "telk to death" each such ijeasure nresented,

There ocan be no quarrel with the basic doetrine enunciated
by the 3Suprene Court of the United States in the cases involving the
civil liberties of Negroes. But 1t tust be reieubered always that in
only a few of the situastions in vhlch those rights are denied do the
victims find redress in that tribunal. For the vast majority of Ne=-
groes, 1t is the constable, znd the deputy sheriff or local judges who
are the arblters of clvil rights ond the cases clted are desorintive
of the law at that level.

But avaﬂ the higher sources o: law are not consistent so
fer as the Negro ls concerned. In part, this is due to the fact that
within the territoriel limits of the United States laws are made by
forty-nine separate political sovereignties cnd innumerable subdivi=
sions thereof. MNotuithst.nding the faot that the states and the feder-
al government are not completely independent one Ifrom the other under
the terms of the Constitution of the United 3tates, differences in
their laws are a continuous source of both practical and loglcal dif-
fioulties.

(18) Early in 1947 a mob of vhite taxl drivers in a South Carolina
The mob ves a110g64 to heve Gonsisted of Gi Derscase  OF these
the person alleged to heve Tiddled the viOtia VLth & sotgun

blast., Proseoution had not been undertaken two mnonthe the
lynching. Eventually all the acoused were acquitted.
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The effeot of the federal form of governuent on the status
of Negroes must be considered in light of the historical, economic,
soclel and politiocal differences between vcrious parts of*the country.
For exemnle, the independence of state law and the teohnicalitles of
the rules as to unrepealed, although obsolete legisletion, has led to
efforts to enforce the "Black Codes" of the ".nte-bellum South" under
contemporary conditiens., Similerly, locsl conditions, oustoms end ac-
tivities have produced strange laws patterned after those of the slave-
ry period such as the curfews for Negroes whioch are in effeot in wmany
southern urban communities,

The classic example, of ocourse, is the "Jinm Crow" law which
compels segregetion of Negroes in, or their exoclusion from, all such
places of publlc accommodation as restaurents, hotels, theaters, buses,
railroad cars, eto. 3Such statutes are in effect in ell of the stetes
in the auuthfl?} With these, however, must be contrasted the "Civil
A ghts ..oets" of many of the northern and western atutustlaiwhiuh pro-
hibit segregation of Negroes in, or their exclusion from, publie places,

5 The "Jin Crow" statutes are enforced by oriminal renaltiea,
while violation of scie of the "Civil RAghts" laws are punishable by
oriminal sanctions, some by civil penalties, and sone by elther or both.
It should be noted, however, that while the South rigorously enforces
its proscription, enforcement of the "Civil Rights .ots" is a hit or
miss affelr. This fect, too, is demonstrative of the hiatus between

the actual legal status of Negroes and that desoribed in the law books.

(17) Alabama, Arkensas Delaware, Florida, Georgla, Kentucky, Louisiana,
Marylend, liissiesippi, North Carolina, Oklehoma, South Carolina,
Tennessee, Texas and Virginia.

(18) Arizona, Celifornias, Colorado, Connecticut, Illinois, Indiana,
lowa, Kansas, lisine, liichigcn, Magsachusetts, Minnesota liontana,
f;:r;:kat H;u Jersey, New York, Ohio, Piﬂﬂlri?anili thﬁlnaton

sconsin. .
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Both groups of 1‘“:127" been upheld as within the police
power of the several states. The 3upreme Court, however, has re-
oently recognized that enforoeuent of ; state's segregetion law against
a Negro trevelling interstete by bus imposes a burden on interstate
commerce in contraventicn of the negetive implication of the "ocommeroce
clause" of the federal ﬂonutituﬁinn.{au}

So anomelous is the power to compel public senaration of per-
sons according to color in & naetion whioh proclaims "Equal Justice Un-
der Law" thet the proponents of segregation have been at great pains
to justify it. Thus, to achieve the necessary raticnalizetion with the
".merican Creed" the concept of "separate but equal" has been developed.
* Put another way, in en effort to reconecile constitutional limitetions
and soclel ains the .userlcan courts have developed the proposition that
even though certain rights must be mcoorded to all persons, those
rights may be provided for persons of different raoces, l.e, Negroes
end non-Negroes, in separate places, On that basis the law can equably
contemplate separate reil cers for Negroea and whites, although car- :
riers by la st serve all who apply, approve separate schools for
Negroes and non-Negroes, though publlie education must be afforded to .
all vho seek it and in sowme stetes all must acoept it, and s0 on.

Thie legal segregation is probably the lLey to the enigma of
the status of the Negro in the United Stotes. In reliance upon it the
(19) See "Disabilities ..ffeoting llesroes as to Carrier Accomodations,

rroperty and Judielal Proceedings", saue author, VIII Journal of
Negro Educetion, 406 et seq., 1939 for a discussion of the stat-
utes, the cases snd their sdministration.

) e, e 0 B TR el S A M el |
tion allegedly pursuant to the carrier's regulctions as distine I
guished from stete laws. Nuierous suits testing the legelity of '
the practice are pending in various oourts. Ji icently, no

carrier has purported to enforoe such a regulation in staote
save ocne hav a"Jim Crow" law in effeot, i

o i
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grossest forms of deniel af besic human rights can be justified or ig-
nored if the majority believes them desirable. Once the bagle premise
1s accepted the requirements of even the "Awericen Creed"” can be sald

to have been met without alteration or improvement in the place assigned

to Negroes in the United States.

The operation of the premise, with 1ts basic fallaclies, is
readily observable in any state or local communlty. Fundamental rights
end privileges can be afforded, or denied, to the persons who make up
that community depending on the race of that partiocular person. Mkore-
over, individual differences or distinotions are immaterial. 1In this
case the law sanctions definition of an individuel's rights end dutles
in terms of the racial group with which he 1s identified.

Examples of how the rule works are readily at hend. Contrast
the crowded, dirty, frau;ing in winter, and sweltering in summer, "Jim
Crow" cars of the southern railroads with the accommadations afforded
white persons paying no more than equal fares, Or, consider the one-
raom schoals, often unheated, poorly furnished end frequently equelly
poorly taught, to which most rural Negroes go for thelr education as
another lllustration. Equally illuminating 18 a comparison of the bud-
gets for white and Negro unnaals.tzl]ﬂr, walt with a Negro soldlier on a
three day pass while successive busses admit only a few Negroes at a
time as his leave runs out. The faot is that the law permits facili-
ties to be separate but it does not succeed in making them equal.

Yet the law is olear; Negroes ?;-]untitlad to equal righta,
2

In Missourl ex rel, Galnes v. Canada the Supreme Court ruled that

the existence of a separate school system, which 41d not include &8 law
school for Negroes, did not excuse the state from providing a legal ed-
(21) See liyrdal, op. git. pp. 337=344.

(22) 305 U.s. 337 (1938).

- ——
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ucation for any of its Negro citlzens who might epply, but Geines was
not ordered admitted to the state university law school. The equal
protection of the law required by the l4th Amendument, was deened .‘?é;i
Tied by establishment of a new and separate law school for Negroes.
So too in liltchell v. Q];ggg_gi;jlltz‘}rttuanl of a carrier to furnish
Fullmen accommodations to a Wegro because no separate car wes avellable
for him wecs held to violate the Interstate Commerce Act, It is coumon
knowledge, however, that the efforts to evade the effect of that ruling
range from flat refusals to sell space to assignment of drewing roons,
eto., to Negro passengers at berth rates to prevent their presence in
open cars \lth whites,

Some measure of the stubborn resistance to the legal require-

ment may be found in the history of the effort to equalize the salaries

of Hei;ru:lanci white teachers, In Alston v. 3ohool Board of City of Nor-
25 -
folk, the court ruled that diserimination in salaries pald to teach-

ers of equal quelifications was violative of constitutional limitetions.

Nevertheless, a long serieas of suits in other states, anﬂ{aa?utimas in
26
several counties in the same stete, were still necessary,

30 1t goes, vith the law clear as to the rights of Negroes
and the facts e uaslly clear that these rights ere regularly denied. As

might be expected, the proponents of segregation ignore the facts and

(23) During the last decasde one border stete realistically refused to
increesse the expense of .aaln.cnance of & dual school system by
extension to the professional school level. Insteed, the court
ordered the Negro applicant admitted to the law school of the

stete university. knm Vs s 169 Lid. 478, 182
A+ 598, But North Car a owed the lead of liissouri, and
Louislena end Texas are apparently planning to do so0.

(24) T13 U.S. 80 (1941).

(25) 112 F. (2d) 992 (4th O.C..s 1940).

(28) See "Teachers' Salcries in Bleck end hite", Legal Defense cnd
Lducational Mund, Ino, (1942), for the story of this ocempaign,
8tlll being wegeds.
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argue vehemently the logic of it. Probably no place, however, is the
fundamental fallacy and the oirouity of their reasoning so aptly demon-
strated as in the defense of the statutes whioh prohibit marriage be-
tueen Negroes and whites. And it is here that the "separate but equal"
argument reaches 1ts fullest flowering. How, seys the South, ocen it be
other than equal when not only are Negroes forbldden to marry whites but
whites are likewise forbidden to marry Negroes!

The political and legal system of the United States appears to
be unable or unwilling to cope with this hlatus between the theoretical
and actual stetus of the Negre. In faot, the relation betueen the
political and legal institutions themselves and the Negroes serves fur-
ther to demonstrate the place of the Negro in the United 3tates. Tor
exanple, 1t i1s well settled, not now seriously questioned, that exclus-
ion of Negroes from grand or trial jury invelidates any indictment or
verdict dirccted against a Hegro. Nevertheless, with the degree of
uniformity dependent upon the caprices of local law enforsenment
officers, Negroes generally do not sit on juries considering charges
against other Negroes. Sonetimes the result 1s accomplished by flatly
excluding Negroes from the Jjury lists without regard to the qualifica-
tions of the Negroes in the community. Equally effeotive, however, is
the use of the peremptory challenge and the challenge for cause with
the rulings being made by a judge frequently anxious to secure a "lily-
white" jury. In those saue courts, inevitably, the length of sentences
imposed upon malefactors of different races are as diversified as the
statutes limiting punishnents will permit with Negroes generally re-
ceiving the maximua punishment whioch may be imposed. 3keptios as to
the valldity of a generalization of such breadth need only examine the
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records of the local oriminal courts in any part of the country.

These refusals to follow the dootrine of equality of all nen
are typlcal. Moreover, similar disoriminations are practiced in every
nook and cranny of the complex American oivilization and vwhile gecgraphi-
cal location may affect the snvaritr and uniformity of the practices,
in no ares are Negroes free from thlmfavj

Such discriminations follow inevitably vhen a minerity group
is excluded from participation in the selection of the persons chosen
to govern in a republic. Even in a "government of laws and not of men"
the law alone is not a sufficient control to prevent excesses by govern-
ment officiels vho, in fact, represent only the majority groun. It may
be regerded as a political trulsm that where elected officials are sub-
Jeot to no control at the polls their conduct in office too often is
dictated by lndividual and group prejudices and not by legal require-
ments.

It 1s notorious that in the South, where the majority of
Negroes still live, they are practically disfranchised. Thet this is
contrary to the law goes without argument. o stronger statement of
the desired soclal end cen be made than that contained in the 15th
Amendment to the Constitution which provides that no person shall be
denled the right to vote by any state on account of race, coler, or
previous condition of servitude. Pursuant thereto the Supreme Court of
the United States has declared invalid the "grandfather ulaﬁsa*, the
"white prinmary’', and other ingenious as well as sophlsticated devices
aimed at providing the cloak of legality for prohibiting Negroes from

(27) See liyrdel, op. oit. p. 526, et smeq.
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(28)
exercising the right to vote, But terrorism, economic as well as

physical, is more potent deterrent to voting by Negroes than state laws
as Bilbo's 1946 campaign serves to demonstrate, and by one device or
another Negroes are denled the right to vote.

In the North there is a higher degree of participation by
Negroes in the selection of government officers and this fact 1s re-
flected in cthe relationships between these officers and Negroes. But
even there the exolusion of Negroes from holding offlce serves to pre-
vent their actually sharing in the deoisions and operatlion of the politi.
eal institutions. This is true with respect to state and local govern-
ments as well as the national government.

A mere handful of representatives of black ghettoes in north-
ern cities make up the total of Negroes holding publiec office. It
should go without saying that in the South where Negroes are denied the
right to vote the holding of offices by Negroes ended with the with-
drawal of the Union Army from the South, The general level of ability
of elected officials of the Unlted States, particularly at the local
level, belies any justification for this result based on comparative
merits. This is particularly true in the South where a comparison be-
tween the Negro teachers and businessmen in eny community and the law
enforcement o>fficials in the same place serves to show that all eiti-
zens lose when race, nat abllity, is the eriterion for selection of
public officlials.

But thie diserimination is not limited to elected officials,
Even in the Federal Government appointments to publiec office are as few
(28) See m%m Un y 238 U8, 347 (1915), and v. Wilson

ra.

su e "pd x", however, is not regarded as ing be-
neath this ban.-gzglg}g!! v, , 302 U.8, 277 (1937). Like-
wise, Congress has refused to pass federal legislation to prohibit
E&iﬂkpgf?iaiauﬂ devise for disfranchising the poor, white and

ackK a 8.,
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as elections thereto. Negroes presently serve only as "Recorder of
Deeds of the District of Columbia" and "Governor of the Virgin Islands".
In the main, the only state and looal official positions to which
llegroes are appointed are those in the segregated school systems, and
even then in most communities the top administrative Jobs are closed to
Negroes. In addition, there are & few local elected or appolinted judge
and prosecutors. But these few offlcers of government represent the
totel of Negroes among the host of persons responsible for the conduct
of our vast political institutions. It is smaell wonder that under thes
cirocumstences Negroes fail to achleve the equality in thelr relationshi
with the government which the law guarantees theu.

Other aspects of the relationship between the body and poll-
tic and the Negro display the same lack of equality of treatment. One
of the most outstanding demonstrations of the real status of Negroes in
the United States ceme when the Army of the United States was mobilized.
Inevitably, for total war, 10% of the population of the country was an
important factor in bullding an Army. The Selective Training and Ser-
vice Act of 1940, true to the "american Creed' prohibited discrimina-
tion in seleotion or training based on race, creed or color. TFive
years later, however, when the Army begen to demobilize, even the .iar
Department recognized that 1ts policy of segregation of liegre troops
in separate units with the inavitablu ascoompanying disceriminations had
prevented the most effective utilization of nearly 10% of its troops.
With a few minor exceptions these units were of the service type. They
were important in terms of overall Army operations but in an Army where
a premium was placed on specialization and technical training it was
only accidental if these segregated units provided the means of util-
lzation of the services and skills of any giun Negro soldier or
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officer. The resultant and inevitable waste in man-power, to say nothin
of the €fect on the mal-utilized individuals and others around them was
a high price to pay to satisfy emotionsl prejudices. It is character-
istie, however, of the status of Negroes, that so practical a considera-
tion 18 rarely given eny weight.

Zquelly significant in determining the legel end soclel stae-
tus of Negroes is a consideration of the areas in which neither the laws
nor the political institutions even purport to protect this minority.

As & simple illustration one maey teke the problem of the restrictions on
the areas in whioh Negroes may live. In practically every olty-and towvm,
both North and South, where any reel number of Negroes lives, they are
herded together in one or more congested areas. o wells surround them
but the limitations on their expansion are just as resl. @What is more,
in most cases, individual ilegroes cannot escape from these ghettoes,
save to move to another, no mnatter what their individuel eccnomlc sta-
tus may be,

o federal or local statute compels this raaul%. In fect,
the Supreme Court has construed the 14th Amendment as prohibiting local
ordinances requiring residentiael segregatioc of Negroes and whitaa.iaal

Terrorisn and violence, of course, have been used as a means
of enforeins residential aesregutiun.isﬂ}Tha most effective and most of-
ten used device for this purpéae, however, is the so-called, "restriot-
ive covenant" by means of whioh privete persons agree not to sell their
property to, or permit its use by, ilegroes. OSuch limitations are fre-
quently oontained in the deeds exeouted by the sub-dividers of residen-
(29) Buchenen v. i/arley, 245 U.5. 60 (1917).

(30) See, for example, "The Fresident's Conference on Home Build and
Home Ownership, Report of Committee on Negro Housing," p. 46 (1932).

-
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tial land or mutually agreed to by groups of property owvmers living in
the seme area.

So long as the signers of these egreementa comply with thelr
terms, nelther the law nor the courts have eny concern with them since,
save for condemnation for public purposes, owners may dispose of their
pfnparty to whom they choose or refuse to sell to anyone if they like.
But changes in economle ocirocumstonces frquuntlr diotate shifts in soecial
attitudes. Property owners once anxious to keep Negroes "out of the
block" change their minds when some legro makes a substantial offer for
the property partiocularly when the offer is aﬁﬁve that of eny white pros-
pect, Frequently, at that point, adjacent property owners seek the ald
of the courts to enforce thelr private rule of residentlal segregation
end the injunetion has proved a potent means of achlieving that end.

.It is anomslous, but true, that in ;nat states the courts,
at the request of privete persons, will use all of their judicisl pover

to keep Negroes out of residential areas when the state legislature or

(31)
the olty council could not do so.

(31) See.e.g. Koehler v. Rowland, 275 lio. 573, 205 S.W. 217 (1918);
Chendler v, Zlegler, EE Colo. 1, 201 Pac, 822 (1930)3 %ﬁgg&g%nv.
0 Donoghue, Eﬁgﬁ'Tﬁd} 983 (1029). Some states have refuse
enforce agreements not to sell the land but even those Jurisdie-~
tions uphold restriotions on use by Negroes. GSee e.g. Lettau v.
Zlis, 122 Cal. App. 115, 295 Pac. 95 (1931). The Supreune Court
avolded decision on this question in Hansberry v. le ; 311 U.8, 32
(1940) by ruling thet petitioner had been Eeﬁied HIE!"dny in court"
when an Illineis court asked to enforce such & covenant refused to
heer evicdence on ite invalldity because the sane ocovenant had been
upheld earlier in Burke v. h%gigﬁg, 271 Ill. « 519, 189 N.E.372
(1934). In that oase there Had been a stipuletion as to the facts
and no attack on the validity of the covenant. Instead the de-
fendants nerely sought to show that circumstances (race of the oo-
cupants of the surrounding area) had so chenged as to meke speocific
performance of the covenant inequitable. TFollowing the deoision
in the Hansgb case the covenant was set aside on the ground that
it had not been executed by the requisite number of property owners
in the area, .
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The announced justification for segregation by judicial fiat is that it
is not -the state which dictates that result but the privaete persons who
enter into the cnvanunt.{azixnr court so holding, however, ignores the
fact that it is the power of the state exerocised by the court which ac-
complishes the segregaticn and it is well settled that the limitations
of the l4th ‘Amendment apply to courts as well as to the legislative ond
executive arms of gnvarnmant.{aﬁ}

In any event, the law does not even purport to prevent pri-
vate persons from compelling Negroes to live in overcrowded slums des-
pite the resulting disease, deeth and crime for which the whole commun-
ity must pay. The problem has become increasingly aggravated by the
present housing shortage, but even in the field of public housing the
law either ignores, or assists in maintaining, residential segregation.

The most important area in which the law furnishes no protection
for Negroes is in that of economic activity. And it is, perhaps in this
Talling for which the government must be most criticized since the
econcmic adversity of most Negroes has prevented them in large measure
froa securing for themselves the education and proteotion which the
state has obligated itself to provide, but has refused to furnish.
Moreover, it is now apparent thet the Emansipation Proclamation and the
13th, l4th, and 15th imendments were not aurriuiaﬁt.tn overcome the
hendicap of 250 yeers of chattel slavery in the economic struggle which
characterizes an industrial civilization. Governmental non-action in
this area, however, 1s partly determinative of the present legal and

soclal status of the Negro.

(32) See Corrigen v. Buokley, 271 U.S. 323 (1926).
(33) Ix parte Virginia, 100 U.S. 339 (1880).
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The economic history of Negroes in the United States is well-

(34)
known and well documented. They were first imported es slaves to y

furnish egricultural labor and the great bulk of Negroes still rill that
geme role nearly a century after emancipation. The general trend in the ;

United States toward urbanizatlion starting at the turn of the century, i

however, affected Negroes as well as whites., The migration of several
million Negroes to the cities of the North during end after the first |
World Wer added thet number to the industriel and services labor pool I
and reduced by that number the Negroes available for agricultural labor.
In addition, and perhaps more important, for the children of those mi-
grants Job opportunities were limited to industry, the service trades,
and their white collar edjuncts. And i1t is in these cecupaticns in
which diseriminations against Negroes are regularly practiced.

Save for & small number of skilled craftamen, chliefly in the

bulilding trades, the great bulk of Negroes before 1929 were unskilled,

]

or at best semi-skilled, workers. In industry they earned their llveli-

hood in the back-breaking, man-killing, jobs which go to unskilled labor
ers particularly in heavy industry. The foundries, the steel mills and

the packing plants were sll, literally consumers of Negro labor. The
service trades, too afforded some opportunities for unskilled workers
end the traditionel domestic aarviaa'furniahed an evenue of employment
paertiocularly for Negro women. DBut there ner& few Negroes in industry
in skilled jobs, and practically none in the offices. Sinoce pay was

usually commensurate with skill Negro industrial workers found them~
selves tied to the lowest paid, dirtiest and most menial Jjobs.

(34) See Myrdal, op. cit., Part IV, and source materiels there cited for
a complete discussion of the present economic status of the Negro,

RS 0 rmzTe s I’f
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Innumerable explenatiens have been offered to account for the
low place of Negroes in industry, Whatever the explanation or justfifi-

cation, whether it be lack of previous training and formel education,
or objections of white workers, or simply raciel prejudices or a combin-

ation of all these it is significent that, in the main, on thn'an train

ing and promotions were generally denied Negro workers even when employ-
ment wes forthooming.

The years of depression after 1929 served to accentuate the
marginal character of the Negro's place in industry. The phrase "last
hired, first fired" was the bitterly euphemistic, but sccurate, des-
eriptien colloquiaelly given toc that status. The advent of World VWer II,
however, produced a considerable change. But this very change and the
means by which it was accomplished demonstrate the economic discrimina-
tions practiced against Negroes and the governmental ineptitude in deal-

ing with them.

In the early deys of defense amctivities which preceded Pearl
Harbor the repid hiring of large numbers of industriel workers served
only to increase the proportionate percentage of Negroes on public and
private relief rolls since only white workers were hired. Urgent pleas
and demands by interested Negroes and white persons, groups end orgeni-
zations, served only to publicize the diseriminetory refusal of employ-
ers to hire Negro workers. Fimally in 1941 the threat of a gnrah by
Negroes on the Capitol resulted in oreation by executive order of the
President a committee to prevent government agencles and government con-
tractors from engaglng in other than feir employment pr:utianu«taﬁ}

These were roughly defined as refusal to hire, or upgrede, any person

(35] Exeoutive Order BB0CZ, 8. F. R. 3109 (1941),
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because of race, color, religion, nationality or sex or to discriminate
in weges pald for equal work on any such basis.
This Fair Zmployment Practices Committee had no power to im-
pose sanctlons nor could it seek the ald of the courts for enforoement

either of the executive order generally or any coumittee orders in par-

o —— Bt

ticular cases. The Fair imployment Practices Committee did have pover,
however, to heer and investigate oomplalnte of disorimination and those %
investigations furnished entire oconfiruation of the disoriminationg
regularly practiced against Negroes by employers, ¥ :

The Jaatiricntiona offered for such discrinminetions were
varled. One of the most frequent reasons offered was that white vorkers
would not work side by side with Negro wiorkers even in the North. That
this wes generslly untrue was easily demonstrated but, in any event, it
probably marks the greatest length most employers ever went in fixing
personnel policlies on the basis of the emotions of thelr employees.

As the labor supply grew tighter and tighter, however, and
the demand for war goods grew greater and greater even Negroes were
hired as industry strove to meet the demands of a great war machine.

tut even the compulsion of a war economy never served to eliminate all

the disoriminations. In meny areas end in many plants not even the dis-

ceriminetion in hiring was terminated and in only a few plants could Negro

workers expect vorking conditions, inoluding pay and opportunities for

advancement, commensurate 1:1th those of vhite workers of no greater

skill and experlience, .
Shackled by its lack of power the Felr Employment Fractices

Committee struggled to carry out its presidential directive but not even
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so far as the federal government as en employer was concerned did its
efforts meet vith more then slight success. In eny event, with no stat-
utory authority for its activities, the Falr Znployment Practices Con-
mittee barely survived V-E dey. By the simple device of refusing fur-
ther appropriation to the committee, the Congress, in June, 1945, elin-
inated even this minor threat to ocontinued discrimination ageinst llegro
workers.

As early as 1943 deternined efforts had been made to secure
passage of a federal stetute to outlew disorininatery eiploynent
practices. Both major parties endorsed the idec in their 1944 plat-
forms but the 79th Congress was barely lukewarm in its reaction to the
proposal.

Sooie opponents of the messure sought to Justify their pos-
ition on the ground that government should not diotate to enployers as
to whon thea should hire. Others argued that white workers had no such
protection. But such erities entirely overlooked the fact thet llegro
workers share all the problens of white voriiers and, in addition, must
vie with the discrininations practiced against themn solely beceuse of
their race. It is this latter group of burdens which & Fair Euploynent
Pra::tinas Committee would help them share., Put enother way, such a
measure would serve to egualize llegro and vhite workers in their efforts
to secure a livelihood, It would not prefer one group over the other but
would rather serve to ell:ilnate the preferences besed solely on raoce,’

There ocan be no doubt that this is a proper field f_or govern-
mentel action. Co.parable measures regulating the relationship betieen
euployers and employees, such as the Yazner .ct, are too well-knowm to
require extended discussion. In fact, soie of these very meesures in
strengthening the position of organized labor have resulted in oreating

-""I-n-.——..--—l"'."
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(38)

opportunities for discrimination against llegro vorkers.

This refusal of the government to furnish protection for
Negro vorkers is consistent, hovever, with the pattern of the legal and
sociel status of Wegroes. The basic law never euthorizes differences
besed on race; in fact it generally forbids such discriminations but the
politicel institutions, the courts, the legislatures and the executive
arm fall far short of achlieving that end. As a result, llegroes are
denied the right to vork, prevented from securing educetion, their besic
civil rifhts to protection of 1life end property are ignored, and they
are excluded from participation in their governnent, all in violetion
of the plain requirements of the organic law.

Under all these oirocunstances the legal end social status of
Negroes in the United states can be best deacribed as that of a rdnor-
ity whose physical presence is tolerated and vhose rights receive lip-

service, but vho rarely secure the protection the Constitution and lavs

of the United States guarantee to all within 1ts jurisdietion.

‘.GE} Sﬂﬂ Stﬂﬂlﬂ Ve Lg vy (-] a\’:- III--. cﬂl, 323 U!Iﬂ- 192 t1944l| md m-
£ 1 of Locowotive, etc., 323 U.3. 210 (1744)

ng abor organization acting by suthority of the ﬁail-
waey Labor Act as the exclusive bargaining asgent of a oraft or
class of railuay enplayees was under a duty to represent all the
employees in the craft without disoriaination as to race. In both
of these cases the unionsexcluded liegroes from menbership and had
entered into contrsots with euployers discrininating against ilegro
members of the craft, In view of the uanlons' position as exolusive
bargeining agents llegro employees would have been 'iithout redress
but for juﬁicial intnrvantiun on their behalf. GSee e liatte
ﬂf B'thl [ L B ad L arc LI1C « 5 53 HerR-B- gﬂ l
e effect of exclusion of Hagrue: from man-
berahip by & union in determination of the eppropriate unit for
choice of collective bargeining renresentative under the lagner Act

These cases serve to illustrate that Il es suffer fron dis-

criminetions in this field et the hands of ons as well as at
those of employers. .hen the for.ier esoct vith the ald of govern-
ment senctions the need for governmental protection for the min-
ority beccues all the more apparent.

i
X



— o 103
Chapter V

Patterns of Disorimination
in Fundamental Human Rights

by Leslie S. Ferry

There is general agreement thet the "fundementel human rights"
which the United Nations are pledged to promote for all peocples "with-
out distinotion as to race,” include Education, Employment, Housing and
Hunlth.{llThu Negro in the United States is the vioctim of wide depriva-
tion of each of these rights.

EDUCATION

Those who would continue to exploit the Negro, politlically and
economically have first tried to keep his mind in shackles. They have
done s0 by denying him equal mccess to the educational facilities which
this nation has and makes available to all white citizems who choose
to use them.

In thirty-one states of the United States the Negro has the seame
legal rights to public education as do other citizens. Here, 1t is

generally poverty, end discrimination due to the personal bles of school

offlcials and teachers, thet hinders Negro education. And in a few
states there exists more or less voluntary segregetion, as for instance

in the southern parts of Illineis, Indiana, and Ohlp, which border close-
ly upon the South, The situation in such perts of these states resem-
bles that which obtains in the South. However, less than one-fourth of

the total ocolored population reside in these thirty-one states.

The great majority of Negroes are concentrated in the southern
seoction of the United States, consisting of seventeen states, and
(1) "Statement of Essentiel Human Rights"™ by a committee appointed by

the American Law Inatitute of the Americen Academy of
Politiocal and Sooial Soienoe 'Y, 1048, pp. ll-lz ;
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the District of Columbia. All southern stetes require by law separate
schools for Negro and white children. The states deepest south not only
have the largest colored populations, but there elso is found color
prejudice and discriminetion in its bitterest and most rampant forms.

The attitude of most public offiocials in the deep south, and
of a large part of the general population, toward education and training
for Negroes is reflected in an incident which occourred early in 1944 in
New Iberias, Louisiana, a towmn of 14,000 persons. . group of its patri-
otio Negro nitizuné asked local officials to apply to the United States
Office of Education for authn*ity and funds to set up a welding school
for coloresd trainees. As part of a vocational training program to rem-
edy the acute shortage of skilled production workers in the United
States, this agency was then administerinz a fund of more than
59,000,000 annually and had in 1942 established a welding school in
New Iberia but only white students had been allowed to enroll. Town
officials refused to cooperate in applying for training in welding for
Negroes.

Thereupon, the llegro leaders negotiated directly with federal
officials in Washington with the result that on May 7, 1944 a school was
finelly opened. Ten days later the four Negroes who hed been active in
securing the school, a teacher, a physioclan, a dentist, and & retired
businessman, were individually accosted by policemen, driven in auto-
iobiles to lonely spots on the outskirts of toum, brutally beaten and
told that if they were ever found in New Iberia again they would be
killed. This forced exodus left the community without a Negro physician
and as a consequence the only hospital in the area whioh would accept
Negro patients had to close.

Nine million Negroes, more than three-fourths of the colored

. e
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population of the United States, lives in southern states. The Hew
Iberia inoident is by no means an isolated occurence. In one fom or
another it recurs throughout the deep South wvhenever llegroes seek to
improve themselves.

Often discrimination takes the fom of white retaliation against
white public officials who seek to aduninister the lawys falirly. Lany
white school suthorities want to give the Negro a fair chance, but they
encount.r great difficulty becesuse of the prevailing public opinion. A
superintendent of education ho tries to allocate publiec funds without
disoeriminetion because of color; who publicly favors or encourages the
acquisition of schoolhouses for colored children of a size and quality
and location comparable to those for white children, runs the risk of
either losing his job or having his edministrative power and prestige
curtailed.

The legal segregation of Negro pupils is an open invitation
to sbuse. White officlals, interested largely in keeping Hegroes in a
semi-slave status, deternine who shall teach them, what and hou they
shall learn, where and how long they shall receive training. 3Segrega-
tion is the vehicle for unrestrained and undispuised white domination.
But it is more than that.

Segregation is also a devioe upon which unserupulous public
officials avidly seize to divert state and even federal funds from Negro
schools to white schools. Sinoce states normelly eppropriate school funde
to each county on the beals of the number of children of school age in
the county, a large legro school population in a ocounty neans a larger
state appropriation. But no offioclal in the deep south ever permits
Negro children either as much as their proportionate share no matter how
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suall a part of the school population they constitute or as much as one-
half of the funds no matter how greatly they outnumber white ohildren.
The result is that the larger the proportion of llegro ohildren in a
county, the smaller is the per capita expenditure on their education and
the preater the expenditure for the white children. .. survey of condi-
tions in 7 southern states in 1230-1931 disclosed that in countles vhere
egro children constituted less than one-eighth of the school population.
the expenditure level per pupil in white scheools was less than twice as
high as thet per pupil in Negro sohools. However, in counties vhere
three-fourths of the children were Negro, the expenditure was 13 times
higher for white than for Negro puplls.

(2)
The nein figures in the tabulaticon are as follows:

‘Race |Number Hadi;ﬂ_ﬁxpeniIEE;Q-EEr Teachers' Salaries in
of Counties \/ith Specified Proportion of
Counties Negroes in the School Population,
Azed 5-19: =19
- 12.6- . .0- G2s0= 75,
12.4% 24.% 37 49, 62.4% 74,94 87 99,
Negro : ; P , (only 1
Schools| 521 {§8.62 55.28 §5.56 uy4.46 £B3.06 $2.685 - $2.18- county)
White
Sorools| 528 14,31 16.87 21.25 21.25 22.58 26.25 28.50
Mt D o & VAR

Zlementary and Secondery Schools
Over the years it has been the cormon and notorious practice

for white superintendents and other appointing officials in the publie

schools of the deep south to deliberately select, vhen there 1is more

then one applicent for a teaching position, the least conpetent end most
subservient one. licst white male offielials when entering Negro school

buildings keep their hats on, address the teacher by her first neme in

the presence of the student body end show other marked insults. The

text books in general used in ilegro schools are those vhich have been ‘?
(2) Horace Mann Bond,
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written for white ohildren and generslly contain versions of htl?arr. ;
science, literature l;ﬂ other subjects whioh malign the Negro. g Indeed,
it 18 & rare thing for a Negro school to receive a free text book which
hes not elready been worn and defaced from previous use in white schools

In general appearance school structures assigned to Negroes,
especielly in the small towns and rural sections of the deep south, are
delapidated one and two-teacher freme shacks lacking indoor tollet fac-
ilitiaa.li}Tb Negro teachers fall all jenitoriel tasks gsuch ae firing
the stove, sorubbing the floor and equipment, meking repairs.

The value of public school property per Negro child in ten
southern states has been found to be scarcely one-fifth of the correa-
ponding figure for uhite.{ﬁ}Thiu i{s true even though ae much as one-
third of the total velue of Negro school property was in buildings
partly financed by one large philnnthrupist.tﬁ}uorunfnr, Negro schools
ere uniformly kept open for a shorter period then white schools. The
average term for Negroes has been estimated to be 13 per cent shorter

(7)
than for whites.

In terms of dollars end cents, discriminatlon egainet
colored children is graphically illustrated by studies of the United
States Office of Educetion. For the yeer 1943-44 current expenditures
per white pupil in average delly attendance in Hianitsipyi was 499 per

cent greater than those for the Negro children of that state.

(3) W.E.B. DuBois, Black Reconstruction, 1935 p. 71l. ‘

(4) In Loulsiana 865 per oent of all Negro publio schools are one teacher, ‘
and snother 27 per cent are two or three-teacher schools. Charles 3.
Inh:;un. The Negro Public Sohools, Louisiena Educational Survey (1942);
P . i
(5) Doxey Wilkerson, Special Problems of Negro Educstion, (1938), p.33.
m ldem. p. 33. ; b
7) Idem. p. 9.
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The following table covering expenditures in 11 states shows a
small part of the price millions of children in the United States pay
because their skins are black or brown.

Current expense per pupll in average (8)
daily attendence, Negro scheools in 11 States

. P-f cent cost per white
State pupil is greater than
per Negro pupil

! t
Alabana . 174

Arkansas 61.03 25.81 ; 136
Florida 05.96 47.44 102
Georgla 75,79 23.83 2lz2
Louisiana 121,32 40.25 201
Maryland 115.52 90.82 a7
Liisa. T1.65 11l.96 499
N. C. 71.80 50.07 43
S. Ca 82.45 26.89 ; 207
Texas 92.69 83.12 47
Virginia (date not available)

School Bus Discrimination

Fart of the differential in school expenditures for Negro pu-
plls and white puplls is acoounted for by the discrimination which the
former suffers in the matter of free school bus transportation. In
rural distriots it is not unusual to find elementary schools from 3 to
10 miles apart. In such ciroumstances, every state provides free trans-
portation in buses operated at public expense. These are seldom avail-
able for Negro children., Thelr parents are therefore faced with the
alternative of hiring private transportation, or having children of ten-
der age walk mlles in all sorts of weather or keeping them hone alto-
gether. Current figures for gtate monles spent in bus transportation
are not immediately available. One source, hovever, estimates that in
15 southern stetes and the Distriot of Columbia the total expenditure

(8) Source: Statistics of Education of legroes, 1941-42 and 1943-44.
U.5. 0ffice of Zduocation.
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amounts to thirty-two million dollers ennuslly. At any rate, one in-
vestigator found that in 1935-36, although Negroes constituted 34 per
cent of the rural farm population af sgchoal age in 10 southern states,
they received only 3 per cent of the total expenditures for transporta-
tian.:?}
Underpaid Negrs Teachers

The bulk of the Negro-white differentisl, however, results

from the fact that Negro teachers are victims of brezen and systematic
salary gouges.

The demascratic prineiple, "equal pay for equal work", has
been &8 dead letter in the teaching profession as far as Negro teachers
are concerned., Their pupil load, on an average, ls one-fourth heavier
than thet of white. They hold identical staote teaching licenses. Yet,
Negro teachers in southern public schools, except where the courts have
intervened, are uniformly paild less than white.

Again the United States Office of Eﬂuuntian_thraws some
light on the character and uxt;nt of this type of discrimination. In
Missiasippi the average salary paid white teuchers was $1,107 per year.
The Negro teacher recelved $342 or 224 per cent less,

(9) Gunnar hyrdal, Americsn Dilemma, (1944) p. 947.

e T e ———————
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Average salary per member of lmstructional (10)
steff 1943-44 in 11 states

State Average salary per Per cent white
member of instruc- instructional salarlies
tional staff 1943-44 is ater than Negro

; instruotionel selaries
‘ihite N 1945-44

Total T1,364 (5 '3;; 4

Alabama 1,158 66l 76

Arkansas 984 565 1]

Florida 1,530 270 58

Georgla 1,123 615 118

Louisiana 1,683 Bae 103

liarylend 2,085 2,002 4

liiss, 1,107 342 284

N. C, 1,380 1,249 10

s. 0. 1,203 815 08

Taxas 1,395 248 47

Virginia 1,364 1,129 21

?ur%ng the year 1943-44 there were 86,553 Negro teachers in
i |
the south. Through salary disorindnation alone every year they lose

approximately 25 million dollars.

Discrimination in Higher “dugation

There are approximately 1,700 publio and private colleges
and universities in the United States of whioh 118 are llegro insti-
tutions. One hundred and fourteen of these colored schools are located
in the scuth end matriculate B85 per cent of all of the colored under-

graduates from that section. In lBEBIth? inceome for all purposes of 96 !

: 12 .

colleges for llegroes was 14,679,712, This is less than the amnual i
(13)

inocome of Harvard University alone. Only 1/5 of the Negro colleges

(10) Statistics of HEducation of Negroes, 1941-42 end 1943-44. U.S,
oe o uo oo
{11) Source: Statistics of State Sohool Systems, 1943-44. U.5. Office
of Dducation, p.71.

(12) Hhtinnal Eurvn £ Hi 0 3 , Hartin D, Jenkins, The Jour-
uocation, s Do .
(13) leu:-d Uninrnitr during the year 1943-44 had endovments which
:ﬂﬂ amounted tn 160 million; Yale endovments emounted to {113
on.

!
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of the United States were accredited even by regional assoclations.
The Association of Ameriocan Universities has accredited only 3 Negro
institutions as compared with 91 white colleges in southern states.

Instruotion at the graduate, technical and professional level
at Negro institutions 1s practically non-existent. Six publie and pri-
vate institutions affer work leading to a master's degree. MNone Jffer
work leading to a dactorate,

Mere are only two medical schools in the south for Negroes, both
private institutions, as compared with thirty-one for whites. They
supply four-fifths of all Negrs physicliens and dentists. The opoiortun-
ities for legal tralning of Negroes in the south are aimilarly limited.
There are only three law schoola for Negroes in the south as compared
with thirty-three for whites. Howard University is the only institu-
tion in the south at which a Negro can study engineering whereas there
are thirty-four for whites.

Expenditures for education for Negroes in seventeen southern
states 18 summed up by Dr. Mardeocal W. Johnson, President of Howard
University, as follows:

"In states which maintains the segregated system of education
there are about $137,000,000 annually spent on higher education. Of
this sum $126,541,795 (including $86,000,000 of public funds) is spent
on institutions for white youth only; from these institutions Negroes
are rigidly execluded. Only $10,500,000 touches Negroes in any way; in
fact, as far as state supported schaols are concerned, less than
$5,000,000 directly touches Negraes. In these states there are about
seventeen institutions undertaking to do higher education of the

college grade,..i

—————p—
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"The amount of money spent on higher education by the state and
federol government for Negroes within these states is less than the bud-
get of the University of Louisiana (in faot only sixty-five per cent of
the budget), which is maintained for a little over 1,000,000 people in
Louisiana.

"That is one index; but the most serious index is this: that
this little money is spread over sc wide an area and in such a'way that
in no one of these astates is there anything lpprﬂlﬂl{li.:? a first-class
state university opportunity available to Negroes."

Literacy opens the door to the accumulated knowledge of mankind
and is essential to the acquisition, or conservation, of the rights and
liberties of a free people, Unfettered educational opportunity is
essential to the health and well-being of all persons living in a com-
plex industrial scclety. The fegro in Horth America has been allowed
to enjoy only the berest minimum regarded appropriate to his helf-
slave, half-free status. In & country vhere education counts for every-
thing, ten per cent of all Negroes twenty-five years old and over have
received no schocling as conpaered with 1.3 per cent whites; 82.7 have
had no formal schooling or have not completed more than eight years of
elementary tralnlng as egaeinst 53.1 per cent whites. 8]

(14) Heerings before the Subcommittee of the Committee on Appropriations
House of Representatives, 80th Congress, February 24, 1947, p.145.

(15) Derived from "Characteristics of Pnpuln:o‘gwm
Summary, 1943, Bureau of the Census, pp. .
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EMPLOYMENT

The United States has almost unlimited natural resources. It
hes surpessed every nation of the world in technical skill and produc-
tion. Its laboratories and plants brought forth a new age -- the atomic
sge. But this same America traffics heavily in feudalism. Nowhere is
this more apparent than in the treatment of the Negro worker. In a
soclety where the push of & button or the turn of a switch moves
mountains, ecslor-mad America insists that the chief asset of the Negro
is, and must remesin, & strong back and a humble mien. Color-mad Ameri-
ca demands that black workers remain beyond the pale of decent wages,
job satisfaction and economie securlty.

In 1940, the year >f the last federal decennlal census, the total
number of Negroes gainfully employed in the United States emounted to
4,479,068 men and wamnn.llﬁ}nr these the vast majority, 64 per cent,
were unskilled workers, Less than 3 per cent were "skilled and foremen"
and only 2.6 were professlonal puraanu.ll?]The rest were largely semi-
skilled workers, farm tenants and the like. With only slight madifica-
tions resulting from abnormally high employment opportunities which ob-
tained fgr all workers during the war, the foregaolng distribution ob-
tains today.

The labor of the Negro has not always been confined to unskilled
tasks, Contrary to popular notions, he has had long industrial experi-

B i e

ence in the United States. As a slave, the Negro blacksmith, carpenter i
and mason performed a large part of the skilled work of the periad.
(16) The total Negro labor force ilncluding those on public emergency

£

work was 5,389,191, C (1] t (-] @ .
Alba M, Edwards, U, S. Burea e Census, y Do .
(17) Ibid. |

T— ‘*—mm |
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Indeed, one writer declares that in 1865, ninety-five per cent of all
{ndustriel labor in southern states was performed by colored p-r:niifj
After his emenoipation from legal slavery, however, most of those who
previously utilized the slave as a skilled worker refused to pay for
his labor es a free man. Trade unions fearing competition with white
workmen reised bars against him, This combination of white employer
and white worker quickly shunted the Negro workingmen and women into
unskilled ocoupations. Since 1865 the overwhelming mejority of urban
Negro men, irrespeotive of their skill, education or aptitude, have
been forced to eke out an uncertein livelihood as bootblacks, porters,
barbers, janitors, walters and domestic servants. Rursl Negro men were
farm laborers. Colored women, rural and urben alike, found only Jjobs
involving such drudgery as cooks, washerwomen, maids or charwomen.
Collectively these occupations beceme known throughout the United
States as "Negro jobs".

During, end immediately following World War I, colored workmen
meneged to get e slight foothold in industrial employment. After 1918
they held an increasingly lerge percentage of unskilled and semi-
skilled jobs in slaughtering and meat packing plants, blast furnaces
and rolling mills, coel mining, eutomobile menufacturing, and reilroad
work. These were tasks white warkur; did not want beceuse they were
heavy, hot and dirty. By 1930 one-half of all laborers in the meat
slaughtering industry were Negroes; they accounted for 16 per cent of
all laborers in blast furneces and steel rolling mills. Intense speed,
monotony, long hours, noise, overstrain--all of the ravages that the

modern industriel process vents on its workers were hesped on the Negro

(18) Thomas Nelson Page,The Negro, the Southerner's Problem (1904)p.187
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laborer. A white euployee might work im blast furnaces but senlority
would eventually enable him to shift to enother department or job class-
ification. But for the llegro, there was no such relief. lianagement
had decreed hia "unpromotable '; only severence from the payroll or
death could release him from thaet hellish heat end servitude.

The Great Depression

It was a reiny night in the cutumn of 1931. A train sloved
as it epproached the water tover outside of a anall lissisgsippl town.
The glare of an open fire door on the engine of the train silhouetted
the flgure of a man with a shovel in his hands, A shot rang out from
the country side; there was a short, agonized groan, The liegro loco-
notive fireman toppled over in the engine cebin mortelly vounded.

Twenty-one llegro firemen were killed, wounded or shot at in
Louisiena, lilssissippl and Tennesses between 1931 and 1954.{1q%husa
murderous attacks vere riade because there was videspread unemploynent
in the rallroad lndustry and white men wanted the jobs held by ilegroes.
In general, the aversion to working as elevator boys, porters, common
laborers--"Negro jobs"--which white men exhibited during better days
quickly vanished during the depression. In every section of the countr
conquest was mede of these jobs, In the few instcnces vhere white em-
ployers evidenced en inclination to retain their Negro employees the
white community, employed and unemployed alike, threatened boyeotts and
other economic reprisals to gein their ends. The modest nouupstiunll
gains made by the Negro industrial worker during the 1920's was quickly
swept avay. Thelr proportion in manufacturing declined from 7.3 per

cent in 1930 to 5.1 per cent in 1940, In faot it even dropped below

t}ﬂlﬂ-ﬂigmnn & G.8. Mitohell,Black iorkers snd New Unions (1939)
P '
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(20)

the figure for 1910 which was 6.2 per cent.

Further evidence of the deadly effect of the depression on

Negro employment is shown by conditions in Chicego, which in meny res-

pects 1s a typlcel industrisl oity.

7.1 per cent of the population.

There Negroes in 1940 oconetituted
But as recently as November, 1940 the

{21)

colored worker made up 468.8 per cent of the reciplents of public relief.

In Clncinneti, Ohio, es in every city in the United States, chronologi-

cal figures of unemployment show that the rate at which Negroes were

eble to secure employment and leave the rellief rolls lagged well behind

that of whites.

1933
Colored 54,3
White 28.0

War Employment

Un
y per cent of

{
loyment in Cinoinnati

Employables in each Race

1934 1935 1936 1937
53.4 ©51.0 49,5 36.0
2l.¢ 17.8 17.5 8.0

1938

52.7
16.4

193¢

45.3
l2.8

In 1941, Just before the entry of the United States as &

belligerent into World Wer II, disoriminetion egeinst Negro workers had

reached such proportions end wes so flagrent that it threatened to be-

come en internetionasl scendal.

In June of thet year the Fresident of

the Unlted Stetes issued Executive Order B802 because, &s the Chief

Executive stated,

"Needed workers have been barred from industries en-

gaged in defense production solely beceuse of conal derations of race,

oreed, color or n

ational origin®,

The Order directed that all new

defense contracts provide that the "gontractors shall not disoriminate

(20) Robert C., We

(21) Fi Re
3 IACT R £

aver, Negro Labor,

(1948) D 16.

Fair Employment Practice Committee (U.S. Government

ice, 1947) p. B5.

(22) "Monthly Labor Review" U.S, Dept. of Labor, October {liall Vol. iﬂ.

on. B36-B37.
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ageinst any worker". Six months later, the United States Buployuent
Service sent inquirles to hund reds of industrialists with large war
contracts to deteruine if they would employ llegroes. Fifty-one per cent
of then stated that they did not--and would not--employ Negroes; only
half of the remainder stated without equivocation that they wnrula use
them as vorkers. This was in January, 1942. The survey, as reported by
<4arl Browvn and Georpe Leighton in a iublie Affairs amphlet, "The Negro
and the Jar" was concentrated in regions with oonsiderable llegro labor.
It revealed that of 282,243 openings, 144,558 (51 per cent) were barred
to Negroea for the sole reason that they were Hugruu.‘am

Government agencies often alded in these discriminations.
Zarly in 1943 in Fort lorth, Texas, a holder of a naster of erts degree
from a famous northern university with fifteen years experience as a
teecher vas refused applications by local officials in both the Civil
Service and Uplted States Daployaent Offices for eny job higher than
thaet of common laborer.

lioreover, in 1943 when one and a half million Negro workers
were unemployed or under-euployed, Congress was seriously considering
snacting leglslstion to conscript men and wo.aen for private enployment
because of the pressing need for full utilization of ell available man-

{24)
povier.

The activities of the President's Committee on Fair Employment

R R—

Practice crecated by Zxecutive Order 8802 as emended by “xecutive Orders
9346 and 9664, helped greatly in reducing enployment discrimination.
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The Lodkheed Alreraft Corporation, one of the large airplane monufao-
tu:;era, employed only 39 llegroes out of a total 48,000 workers late in
1941. FEPC held public hearings on that ocorporetion's personnel prac-
tices. In August, 1944 Lockheed employed 3,000 Negroes in nearly 100

(25)
occcupations.

The wertime employment gains made by Negroes can therefore be
attributed direetly to the tewporary polioy of nondisorimination adopted
by the national government as reflected by FEPC. However, both major
politieal parties in Congress refused to sppropriste money to carry on
this vital work beyond liay 30, 1946, Furthermore, for almost four year
the Congress has refused to enact a Falr Imployment Fractice 1nw.{gaj

Postwar Juployment

The postwar eaploy:ient outlook for Wegro Americans is slready
taking shape. According to "Labor larket" a publication of the United
States Lmploynent Service, there was a 6 per cent decrease in the place-
ment of colored workers by that agency for the month of September, 1946,
as contrasted with a 4 per cent gain in the placement of white 1‘:0:‘1{&1‘2?

The last testament of the Fair nployment Practice Committee
anticipated this trend when it warned:

"The wartime employment of Negro, liexican-american

and Jewlsh workers are being lost through an unchecked
revival of disoriminetory practices....iiothing short
of congressional asction to end employment discrimination :

(25) F 2 , Felr lmployment Practice Committee, June 28, 1948,
Pe

(26) For debates on this legislation see W, 2d :
Sesslon-79th Congress, January 17, 1948 ebruary 9, 1948,

(27) U.5. Department of Labor, November, 1946.
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can prevent the freezing of American workers into
fixed groups, with ebility and hard work of no

(2e)

account to those of the 'wrong' race or religion".

Discrimination by Trade Unions

One of the great anomelies of the .merican soene has been the
anti=llegro role many short-sighted trade unions have teken., Today, as
for many years past, a large seoction of organized labor has successfully

blocked employuent for non-white torkersg.
Herbert Northrup's authoritative book Organized Labor and

the llegro lists the racicl proctices of various craft unions as follows:

I. Union which excludes Hegroes by srovision in rituel:

liachinists, Int:rnational ..sscciation of (AFL)

II. Unions vhich exclude Megroes by provision in constitution:

4-1 L

.

AFL Affilietes

Alrline Pilots' Association

Masters, Mates and Pilots, National Organization
Railroad Telegraphers, Order of

Rallway liail Assoclation

Switchmen's Union of Horth America

Wire Jeavers' Protective Assoclation Anericen

Unaffiliated Organizations

Looomotive Cngineers, Brotherhood of

Locomotive Fireaen and inginemen, 3rotherhood of
Raillrecad Trainmen, Brotherhood of

Rallroed Yardussters of .Jmerica

Rellroed Yardnasters of lTorth America

Reil.ay Conduoctors, Order of

Trein Jisjetohers' Association, dunerican

III. Unions which habitually exélude i'egroes by tacit oonsent:

AFL Affiliates

«+sbestos Workers, Heat and Frost Insulators

Eleotrical uorlkers, Interneticnal Brotherhood of

Flint Olass .orkers' Union, Auseriocan

Cranite Cutters' International Associetion

Plumbers and Steanfitters, United Association of
Journeymen

Jeafarers' International Union

(28) Final Report, Committee on Falr Euployment Prectices, p. VIII.
(29) (1944) FPRs 3-5.

—
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B. Unaffiliated Organizations
Marine Firemen, Ollers, Vatertenders, and Vipers'
Assoclation, Pacific Coast
Railroad Shop Crafts, Brotherhood of

IV. Unions vwhich afford Negroes only segregated auxiliary
status:

A AFL Affiliates
Blackamiths, Drop Forgers and Helpers, Brotherhood

of’
Boilermakers, Iron Shipbuilders, i\/elders and
Helpers, ﬁrnth-rhnnﬁ of

liaintenance of Vay Euployees, Brotherhoed of

Railwey Carmen of America

Frelght Handlers, Express and Station Euployees,

Brotherhood of

Rural Letter Carrlers, Federation of

Sheet Metal \lorkers' International Association
B. Unaffiliated Organizations

Railroad ljorkers, Auwerican Federation of

Rura]l Letter Carriers' Asscciation

Other craft unions such as the United Brotherhood of Carpenters
and Joiners and the Brotherhood of Palnters, Decorators, and Faper-
hangers both affiliated with the Ameriocen Federstion of Lebor, which
have no discriminatory rules, nuver?he}aaa relegate Negroes to an in-

30
ferior status in segregated looals. Hovever, machinations by unions
against Negro workingmen sunk to an all-time low when in 1941, the
Brotherhood of Locomotive Firemen and Enginemen and twenty-one rallroad
compenies entered into an agreement to completely eliminate ocolored
firemen from the industry. Officlals of the United 3tates National
Liediation Board, an agency of the federol governnent, played an active
part in the hatohing of this nefarious scheus.

Collective bargaining has had wide acceptance in the railway
field. Negroes, however, are exoluded from membership in the "Big
Four" reilroad unions, the Brotherhood of Locomotive “ngineers, the
Order of Reilwey Conductors, the Srotherhood of Loconotive 7iremen and
inginemen, and the Brotherhood of Railroad Traimmen, which virtually

(30) Idem, p. 6

B R b o

e g m—




121
dominate the industry. For a number of years these unions, by various
devices, had succeeded in liniting the number of llegro firemen. By
1940 the number of Negro firemen in the United States had already de-
clined to 2,356, Of these 2,188 were found in the south. But the
union was not satisfied. On February 18, 1941, the Brotherhood of Loco-
motive Firemen, bent on ocusting them completely, consummeted an agree=-
ment vith the Southeastern Carriers Conference, consisting of twenty-one
railroads, which provided:

l. "On each railroed party hereto the proportion on
non-promotable /Negro/ firemen, and helners on other
than steam power, shall not exceed fifty per cent of
each class of service established as such on each
individuel carrier., This agreement does not sanc-
tion the euployaent of non-promoteble men in any
seniority district on whieh non-promotable men are
not noy employed. i

£+ "The above percentage shell be reached as followst

"(a) Until such percentage 1s reached in any seniority
distriot only promoteble /white/ men will be hired.

"(b) Until such percentage is reached in any seniority
distriet all new runs and all vacancies created
by death, dismissal, resignation or disqualifica-
tion shall be filled by ¥rumntublu men. 4 change
in the sterting tiume of the saue run or job will
not be considered as nnnutttutin? a new run,"
(Parenthetical explenation added

Passing on the infamou#® Southeastern agreement, i.r. Justioce Liurphy ?r ]
; 31
the Supreme Court of the United States used the folloving language: '

"The cloak of racism surrounding the eotions of the
Brotherhood in refusing membership to Hegroes and in
entering into and enforcing eements discrinlnating
against them all under the gulse of Congressional
authorlty z%hl Railyay Labor 5357, stlll remains., HNo
statutory interpretation can erase this ugly exanple
of economic oruelty against colored citizens of the
United States. Nothing can destroy the faoct that the
accident of birth has been used as the basis tc abuse
individual ri;hts b{ an organization orting to aot
in conformity with its Congressional mandate."
(Parenthetioal explanation added)

(51) gtgele v. Loulsville & Neshville Reilzoad Co., et al, 523 U.J. 192,
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Not all trade unions, of ocourse, discriminate against the Negro.
The Constitution of the Congress of Industriel Organizations, a coupare-
tive newcomer in the labor field, states thet one of the objectives of
the organization is to "bring about the effective orgeanization of work-
ing men and women of Jmerice regerdless of race, color, oreed or
nationality"”. (Italics ours) While individual CIO locals in various
sections of the country mey from time to time manifest rascisl entipathy,
it cen be generally sald thet thelr asotion does not reflect the CIO
national policy. The United Liine ljorkers, and the Internationsl Ladies
Garment Workers' Union, both AFL, afford good examples of unions vhose
racial practices are nondiscriminatory.

vage Discriminations

(32)
The .merican Negro worker is as efficient as whites. lever-

theless, for the purpose of keeping hin economically and socially sub-
merged, in a large number of occupations and industries these workers
are paid considerably less than whites receive although the duties of
aach are in all respeots idantiual.las}

In 1937 a survey conducted by the United Stetes Department of
Labor showed, taking the country as a whole, that the hourly entrance
wace for & vhite common laborer was tuenty-six per cent higher than
that for & Negro beginner.
(32) See Detroit Buresu of Governmentel Xesearch (1988); Pennsylvania

Dept. of Tublic Jelfcre Survey (1930); J. Tinsley Wells Survey 1930;

alma Herbst Study of meat packing industry in 1932 reproduced in
Lionthly Labor Reviev (U. S. Dept. of Labor) TFeb., 1935, p.337. Also,
o

Perfomance of ; & summary Report
of the IEEua%rIEf iﬁ!nﬂionl faEEru%urr. Enf!onal Urban League, (1944)

(83) For salery differentials for Ilegro and white tecchers in publio
schools see supra, p. 110.

_ )
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(34)
Average hourly entrance rates of adult male
oommon labo 8 in

‘exloan

white Negro and others
United States $0.534 0.420 $0.493
Horth « 552 « 556 « 531
South +434 +345 + 339

Building trades furnish the largest amount of industriel em-
ployment for colored workers. But in 1935, whether the Negro wes a
skilled worker, or a seni-skilled or unskilled one, he nevertheless re-
ceived a wage lovwer than that of whites in the seme ocategory. Striking
ly enough, the disparity was greatest at the skilled level. Indeed, ths

Negro craftsman on an average recelved about one-half of the wage paid

vwhite mechanics.
(35)
Average hourly wage of legroc and white
workers in building trades in 1936

Geographic Div, Skillad

United States §1.156 40.791 $0.714 40,875 $0.572 $0.431
New .ngland 1:30%. e hinin 630 615 .608 468
liiddle Atlantic 1.229 1.188 818 663 . 550 +507
E.North Gﬂn‘l‘.rﬂl 1-%3 ltlﬂl .'?'.-'3 1753 -ﬁ?.-B -56'9
J.liorth Central 1.103 + 708 604 (1) .592 6153
South Atlantic 1.057 723 . 547 +435 . 468 417
E.South Central  .957 .734 473 +451 367 +331
J.South Central  .967 711 463 427 370 . 365

(1) "The average hourly rate paid to ocolored semi-skilled workers in
the West North Central region 1s distorted because of a preponder-
ance of colored workers reported from 5t. Louis and Kanses City,Mo,'

The same generel pattern obtained in the fertilizer industry

in 1938,

(34) Lionthly Labor Review, U.3. Department of Labor, December,1937,p.1494
(35) Honthly Labor Review, .mgust, 1937, p. 297,

oo — -
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(36)
Average hourly lmi:g in fertilizer indust
by reglon, race and skill during spring mng.'.
a .
Region and race Skilled Semi-skilled Unskilled
United 3tates
Jhite $0.613 0. 449 $0.39
Negro « 598 +319 + 268

During the war, the United States War Labor Board had en
cccasion to pass on a number of cases involving wage disoriminations
solely on account of race, color end nationality. In the case of the
Southport letroleum Company of Delaware and Oil Vorkers International
Union, Locel 409 (Caese No, £2898-CS-D), decided June 5, 1943 the llar
Labor Board abolished the compeny's olassifications of "colored labor-
er" and "vhite laborer" and "granted wage increases which place then
[Megroes/ on a basis of economic parity with the vhite workers in the
sane classifications", (parenthetical explanation added)

And again, in the latter of Miami Copper Company, et al and
Internationel Union of Mine Mill & Smelter lorkers, Local 588, CIO
(Case llos. 111-716-D, 111—?1?—D,111~?18-D{ decided on September 7, 1944
it abolished ware differentials based on the classification of workers
as "Anglo-American males" and "other employees". In doing so it over-
ruled the Nonferrous lietal Commission, a committee acting under govern-
ment mandate, the majority of which hed refused to make this change,
asserting:

"The problem of (racial discrimination) with whioch

the Commission is confronted in these cases, is one

which 1s woven into the fabrle of the entire com-

munity, indeed, the entire Southwest. Unions and

employers alike have had a part, and a significant
(38) Monthly Labor Review, March, 1939, p. 763.

o T, e 't " T
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part, in its oreation and continuation. All forms in
which contemporary society is organized are in varying
degrees affected. Under such circumstances the com-
plete and immediate elimination from the largest
industry in the arca of all wage rates that may be
used to be discriminatory as such, oould not fail

to have serious repercussions., Moreover, there is

the impact on the wage-rate struoture of the com-
panies themselves to be considered."

The practice of paying the Negro worker less than whites is
general; only in a few relatively isolated cases has this perniocious

practice been curbed or corrcoted.

Discrimination in Federal Employment

The largest single employer in the United Stetes 1s the fed-
eral government itself, In 1938 there were 851,926 persons on ita pay-
rolls. In 1945, government euployment reached an all-tiume peak of more
then three million. The solid wall of prejudice and discrimination
which Negro oitizens encountered in commerce and private industry, par-
ticularly in clerical, technicel and professional positions, caused
thousands of colored high school end college graduates to seek place-
ment in civil service. Personnel practices in federal agencies, however
closely paralleled those in private employment.

In 1938, jobs in custodial classificetions (messengers, labor-
ers, helpers, elevator conductors, charwomen end other forus of main-
tenanoe work) constituted less than 3 per cent of oivil service jobs.
Yet 90 per cent of all Negroes employed by the government in Uashington
were designated as nustudiala.tsv The highest paid Negro employee in
(37) Lawrence J.il. Hayes gives the number and classification of jobs

held by Neﬁrnas as fﬂllnwazdgiﬁiﬁ or 90% were oustodiasl; 881, or

9.5 were either cleriocal, nistrative, fiscal or clerical-
mechanical; 47 or .5 were sub-professionel, scientifliec or pro-

fau:éinal- The Negro Federal Government ilorker, 1933-1938 (1941)
P .
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the /ashington office of the Department of State, for example, was the
chauffeur to the Sonrtturr.lsa}

In 1940 the Civil Service Classification Act wes amended by
Congress so as to provide that "there shall be ?gggisnrilinntiun apainst
any person on sccount of race, creed, or color. This provision re-
mained a dead letter until in 1942 and 1943 when personnel expansions
necessitated by the exigencies of wer, coupled with the ascute manpower
shortage, forced euployers to hire every qualified or nualifiable per-
son regardless of race or color. By 1944 llegroes constituted 12 per
gent of all federal workers. Tifty-eight per cent of them were rated
as clericel, sdministrative or fiscal employees and 1.1 per cent were
in professional or sub-professional oclassifiocetions. liost of the jobs
they held in the classified aorviun were in agencies such as the llar
Production Board, Office of Price Administration, War and Navy Depart-
ments or other agencies created for the duration of the wer, or whose
personnel requirements were swollen because of the emergency. But it
was in the unclessified serviee suoch as Navy shipyards, Army munition
depots and the like that the great majority found employment. Survey-
ing federsl employment as a whole the President's Committee on Failr
Enployment Preactice concluded; "Negroes have made thelr gains in that
part of federal service which will be most drasticelly curtailed after
the Trﬂr."{mj

Today, there is strong evidence that government agencies are
resuming their practices of wholesale discrimination ageinst llegro

workers.

{.5‘8{ Id!l:h P 76.

(39) U.S. Code, Title 5, Sec. 681 (2)

(40) wertime Employment of Negroes in the Federal Government, Fresi- -
dant;; g:nuittn- on Fair Employment Fractlce, Jenuary 12, 1945,
D =EE.
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HOUSING

The overwhelming majority of H-j,ruu in Amerioca live in urban
sluns or rurel sluns., They are forced to remain bottled up in these
blighted areas by the prejudice of the dominant white community, en-
forced by courts of law, physical force and violence, and the mechanism
of organized government.

Negroes make up 20 per cent of the population of the city of
Baltimore but they are orowded into less than 2 per cent of the living
space. In Chicego the population density of the Negro district is 90
thousand per square mile (35 thousand is considered the optimum). A
single block in Harlem has 3,871 persons. "At a oomparable rate of con-
centration", concluded The Architectural Forum, "the entire United
States could be housed in half of New York City."

Conditions in Black Belts

In every city in the United States where the Negro constitutes
an appreciable part of the population, he has been relegated to the
slums :?d tenements. These blighted areas, whioh have most of the marks
of 0l1d World ghettos, in Americe are known as "Black Belts". Negro dis-
triots are usually negleoted by the municipality. Thelr publiec streets
and highwnra are usually allowed to remain in a state of disrepair and
neglect; city refuse services such as garbage, trash and esh removal are
infrequent and indifferent; seldom are there the parks, playgrounds and
public centers commonly found in white neighborhoods; laxity and cor-
ruption in protective servioces such as polioe, health inspectors, 1i-
censing officials makes these areas a haven for the criminal element of
the whole city.

The overwhelming mejority of houses in the Black Belt are

(41) See artiole "Good Neighbors" January, 1946.
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over-age, run-down, rat-infested structures. The housing census of 1940
taken by the United States Bureau of Census showed that 35.1 per cent of
all homes occupied by Negroes were in need of major repairs as compared
vith 16.3 per cent of the units ooccupied by whites., Almost a third of
the urban units ocouplied by Negroes were without running water as a-
goinst 4.2 for whites; 13.3 had running water but no private flush
toilet as compared with 7.9 per cent for whitaa.{ia%nraover. these dil-
apldated hnuae; are groatly overcrowded. In .Jeshington, D.C., it is
not uncommon to find a Hegro family of seven living in one rcum.{lsl
Hationelly in 1940, overorowding in Negro homes was three tines greater
than thet in white hones. Since that time the situation has vorsened
greatly. All informed observers agree that llegroes pay from 10 to 50
per cent more rent for their quarters than are paid by whites for com-

(44)
parable facilities.

liethods of Confining Negroes to Blaok Belts

vhen Negroes have the money to leave their hovels in the

{42) Hearings before Special Committee on Postwar Zoonomic Polioy and
Planning, United 5tates Senate, 79th Congress, Part 14 lousing and
Redevelopment, Feb. 8, 1945, pp. 2022,2022A,

(45) See opinion of Justice Idgerton, liay v. Burgess (no.8831) U.S.
Court of Appeals, Dist. of Col., (1945) p. 1l.

(44) Horace R. Cayton throws some light on this situation as it obtaimed
in Chiocago, baock in 1940, even before the war. Mr. Cayton writea:
"Larger real estate companies with an eye for business began to
break the (restrictive) covenants. They moved llegroes into one or
tuo apertment buildings, immediately raieing rents by from 20 to
50 per cent. In 1740, there were many cases of whites and Negroes
liv in the sane huildingu the latter ggging - for equivelent
aocommodations renteis much higher than se paeid by the whites;
in such cases the realtors were ur the vhite femillies to leave
so that their apartments could be rented to Hegroes at a higher
rate,"

(Parenthetiocal explenation added) Blaeck lietropolis (1945) p.l185.

—_—
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Black Belt and seek to rent or buy better duellings in white neighbor-
hoods they often encounter physicel viclence. In leshington, D.C., as
recently as 1940 a colored women upon moving into a home which she had
purchased in a white neighborhood wes subjected to a bombing., In Decen-
ber, 1946 in Chicego an angry mob oonsisting of thousends of whites
tried unsuccessfully to force two Negro war veterans, and their pregnani
wives, to vacate t?iéf homes in a city owned end operested housing pro-
ject for veterans. In Atlenta, Georgia, the Columbians, en organize-
tion patterned after Hitler's Storm Troopers, told of plans tht::fn th
Negro's house or bomb them out” of houses in white settlements.
These ettacks are made with legal impunity. During the tvo-year peried,
1944 to 1946, 59 attacks were made on Negro homes and i'egro occupants
in Chicago. There were 5 instances of shooting, 22 stonings, 3 house-
wreockings, end nearly 30 arson-bombings. Three persons were killed and
meny were injured. MNot a single culprit was convicted for these urigzl.
The opposition to, and diserimination against, Negro tenants and
home owners stems prineipelly from three sources: blind rece prejudice,
felse propaganda which charges that legroes either carelessly or wil-
fully destroy property, and the determination of most local real estate
operctors and associetions to limit at cll times the supply of housing
for Hegroes thereby keeping the prices high. In 1944, the National
(45) As recently as February 15, 1947, four shots were fired, at close
range, into their homes, vhile the detail of 10 police mssigned to
Ega§g,t§gg??orn unexplainably absent., GSee Chicago Sun, February 1€
N B eSSt uiETons vere proseouted aad convidved in'Atients. &nd pube
lic authorities did amot with surprising energy to crush this bedy.

(47) "Amfgiuan Ghettos", Elmer Gertz, Jewish Affairs, February 7, 1947,
P .
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Assooiatlion of Real Estate Boards conduoted a survey in 18 lerge ocitlies
to determine the opinion whioh the best informed real estate men held
of Negroes as renters and potential home owners., The questions and the
answers of those polled were summarized as follows:

(1) Does the Negro make a good home buyer and oerry through
his purchase to completion?...17 of 18 oities reported yes.

(2) Does he take as good care of property as other tenants
of comparable status?...ll of the 18 ocities reported yes.

(3) Do you know of any reason why insurance oompenies should |
not purchase mnﬂflfll on preoperty cccupled by Negroes? i
+++14 of the 18 oities reported no.

(4) Do you think there is a fooi opportunity for realtors in
the Negro housing field in your city?...12 of the 18
citlies reported Xes. i

LN BN BN B MR BN P |

"A majority of cities commented that Negroes maintein neatness and
repalrs on new property as well as whites, but unduruoredlr:ah?t rela-
tively few properties in good condition are sold Negroes." .

Terroristic practices = as violent as they are - have never suc- }
ceeded in ocurbing the Negro's quest for better homes and environment.
But where viglence has failed, eontrasctual agreements, upheld and en-
foroced by courts of law, have suceeeded in confining Negroes to their
Bleck Belts. In nearly every major ¢ity in the United States the
greater part of the residential area is subject to restriotive covenants
limiting use and ocoupanoy to members of the Caucasian race. In
Chlcage, for example, 80 per cent of the city is reported to be covered
by deeds auntnini,ﬁg such olauses,

(48) New York Herald Tribung, November 19, 1944,

s A
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Feder ve t aid s
The United States Government through the Federal Housing
Aduninistration wields great influence in the field of private housing

construction., FHA underwrites loans for home financing, establishes

T iR T T

bullding standards end assists in neighborhood and comwmunity planning.
In executing the latter function FHA has throvm its entire weight and

TTECTE ST

prestige on the side of keeping the Negro bottled up in run-down, seg-
regated neighborhoods,
49
The FHA Underwrit L described the technique to be use:

TR ST

in determining " hether mortgages are eligible for insurance under the

Natlonel H:using Act. In ratipz mortgege risks the ilanual lists

"Protection from Adverse Influences" as one of the features to be rated
in order to determineeligibility of loan. ™ihere little or no proteec-
tion is provided from adverse influences, the Valuastor rust not hesitate i

to meke a reject ratin- of this feature." (FParagraph 932)"...adverse f

influence.ssincludes prevention of the infiltration of business and ;
industrial uses, lower olass occupancy, and inharmonious reecial groups." '

(Paragraph 935) It observes thet "BPeed restrictions are apt to prove
more effective than a zoning ordinance in providing protection against
adverse influences" (Paragreph 935) because if a neighborhood is to re-
tain stability, it 1s necessary that properties shall continue to be
oocupled by the seme socigl end racial classes." (Paregraph 937)
(emphasis ours)

Even greater emphasis is placed upon these considerations in
the case of undeveloped or other sparsely developed aress. The Valua=
tor is warned that deed restrictions should include the following
(49) U.S. Government Printing Office (1938)., Since this dreft a new

Underwriting llanual has been released., It was revised as of

January 1947 and appears to have deleted most of the enti-Negro
material,
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provisions: "DProhibition of the ogcupanoy of properties ;E:uopt by the
race for which they ere intended." (Paragraph 980 - 3g) FHA has
also issued Outline of Protective Covensnts containing the exeot lan-
guage of proposed raclal restrictive covenants as follows:

sha1l use o ceoupy sny BULlding ov eny TST

except that this covenant shall not prevent

Peos domioiled With an oumer or sement.

Negro citizens are held virtual prisoners in substandard hnuu?.ng
all over .merica today. There is no relisf in slght. The 79th Congress
had under consideration legislation to establish a long-range housing
and urban redevelopment program. However, the Congress wholly refused
to include in the measure any provisions to corresot existing housing
disoriminations sgainst colored peraona.{ﬂ}'m,ls bill did not pn.e;s
and has been re-introduced into the B0th Congress vwhich shows no
present ineclination to incorporate into the lav provisions to assure
that colored .mericans will partioclpate equitably and vdthout diserin-

ination even in federally sponsored housing prograas.

(50) Idem

(51) See testimony of the NAACP before Senate Benking and Currency
Committee on 5. 1592, the General Housing Bill, December 12, 1945,
Testimony in €0th Congress before the Coumittee, TFebruary 20, 1747
on S. £66, the National Housing Commission Bi11.

— I




133
HEALTH
Uniform disorinination against the logro by publie and priv-
ate health services makes cdequote and proper iodicel carc the execpt- b
ion rother than the rule, even wh;n he has the woney to pay for it.
The sickness and death ratc of the Negro in the United States I
is much hizher than for vhite persons. This is not due to en innate
susceptibility on his pert to any spcoific disease but is the product
of the low economic and sociaol stotus in which he is kept.tsE}Prnpar i
medical sare is usually beyond his reach. His limitcd finaonoiol means

ccnoot provide nourishing food, rest and clean vholesome surroundings

needed for prompt recovery. _ |

The Negro citizen suffers from all of the dlsabling illness
vhich cffeot the general population, but it is those dlscases most clos
ly zllied wvith poverty =- aond its concomitants of inadequote diet, in-
dustriocl overstrain, overerowded housinz, poor senitation aond ignorance
-= that unduly ravage hii. Thus the tuberculosis :ortelity rate for

(53)
the Wegro is wmore than three times that for the vhite. Syphilis

— g T

(52) D.F. Holland and G. 5t. J. Perrott, "Health of the Negro" (1938),
p. 34, stote:

"Low economie status, rather then inheront raciasl char-
acteristios in the reaction to disease, thus appears to
account in large weasure for the high aisnbilitr rate
cmong Hegroes. fron this faet it follows that the
health probleas of legroes are more serious than

those of the average white populastion since they
represent a lov inoome group, unleavened, as in

the white population, by ooy nnnliﬂnrabla number

in the higher inecome range."

(55) Louls I. Dublin "The Health of the Negro" (1943), p. 6.
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occurs six times more franuently in Negroes than in whites; pnewionia

(63)
twloe cs often.

Hosoitels
Even in ccses vhere the Megro is ehle to overcone economic
difficulties and has sufficieont money to pay for medical carc he is
seriously handiccpped in procuring proper health services frou public
a8 ~;ell as private imstitutions. There are aporoxinctely 110 llegro-
owned or operated hospitals in the United Stctes of which cbout 25 cre |
uﬂcraﬂitaﬂ.tsa}For the wost port these ore snall. The overmielidng mej-
ority of colored persons nust therefore seacl ocare fron “vhite! insti-
tutions whieh, in the south ond border states, i1f they aduit Hegroes et
oll, enforce a rigld pcttern of segregation designed to isolcte the
legro paticnt from all coantact with vhite ones,and,so far gapoasible,from
contact even with equipment usad for white patients. Negro wards in
both publiec and private ianstitutions are usuclly inferior, over-crouded,
poorly serviced by physiclans and nurses and often loccted in the base-
aent, But in rurel creas and suall tovms in the south, vihere hospitcl f

fceilities for the general population ere especiolly ueager, illegroes

{54) Because of the tcondency to drav unfavoravle inference regarding
the rote of venereal diseases anong llegroes, it is desirable to
cuote an outstanding outhority, H.H. Hazen:

"eeethe probleu transcends recial boundories. lhere the ilegro
syphilis rete is high the rate in the vhite group cs well is
likely to bs unusually high. One Tinds, by counperison of these
oreas with those having lover rotes for both llegro and vhite,
that o leas vigorous offort has been 1icde to control the disease.
Treatnent fooilities in the areas of high prevalonce prove to
have been inadecuste and largely lnoceessible. Likewlsc, the
public is not .1l inforned on the value of early and adenuate
treatuent in arvesting the disease and in preventing its aspread.
iAnd one recches the conclusion thet the nost cut:tundigf charocter-
istic of these oreas of high prevelspce is a low eeonomic status
in o large proportion of the population..."
) lis t y Supp. 15 to Venereal Disease Inforuation,
«Ss c ervioce (1942), pp. VII, VIII.

(65)Dublin, Op. oit. p. 6. '

[R]Iuliul Roseniald Mund "leview of the Two-Year rYeriod 1940-42" (1942)
P- 31
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are usually excluded altogether except for emergehdy treatment in case
of accident. Negroes have died because even first aid wes denled thli.

Although the number of hospital beds needed by a community will
vary with the type end prevalence of disease, modern medicel suthorities
set four beds per thousend persons as the minimum requirement for e
reaesonably well-cared for populace. Some indication of health fac-
ilities for Negroes is shown by the number of hospital beds aveileble
to them, In Mississippl the Negro population in 1940 wes 1,074,578.
Yet according to a study made by the Council on Medical Educetion and
H03p1t515{551thara were 0.7 beds per thousand Negroes as compared with
2.4 per thousand whites., After a careful survey of hospltel facilities
for Negroes throughout the United Stetes a responsible organization con-
cluded "in some ereas where the population is heavily Negro thuf; ?ra

9

asfew 88 75 beds set aside for over cne million of this group."

Physiclans, Dentists and Nurses

In 1940 there were 3,430 Negro physiciens end surgeons, 1,611

dentists and 7,192 trained nurses and student nurses in the United

(60)
States. Wnite physicians numbered 161,551, Stated in other terms

there was one physiclan for every 743 persons in the genersl population f

as ageinst one Negre physiclien for every 3,530 colored persons. These
figures are significant in terms of Negro health.

The ettitude of white phyesiciens in the south towerd Negro
patients is often one of indifference bordering on c¢riminel neglect.
(57) Cherles S. Johnson "Patterns of Negro Segregation" (1944) p. 5l.
(58) Council on Medical Education and Hﬂlﬂitllli "Hospitals and Medical

Cere in Missiseippi", Vol. 112 Journal of the American Medioal
Associetion (June 3, 1939) p. 2319.

ke

(59) igliu? Rou;:ﬂald Fund "Review of the Two-Year Feriod 1940-42"
94E) p. "
(60) U, S. Bureau of the Census.
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At the swzie tine, few llegroes in the medical profession prectice in the
south because of its rigid, obnoxious and degrading practices: the stag-
nation of being shut-off from the nain ourrents of intellectual end
profcsslionel contect; the ever-present oxposure to lnsults; and the in-
gecurity of life, limb and property resulting from mob violence. It
has been estimated that in certain sections of the deep south there 1;
only one Negro physican to 8,171 Negro rasid-uz:.tal}Tha great mejority
of liegroes must always therefore put their health and even lives into
the hends of physicians belonging to tﬁe dominant race.

Loreover, Negro physiclans and nurses are usuelly denied
staff and in-patient privileges. in non-llegro hospltals in every seotion
of the country. This weans that when it booemes neocessary for a Hegro
patient to be hospitelized he is generally cut-off from the sympathetio
and understanding care of the family physiclan, TFurthermore, the denial
of staff privileges in hospitals to Negro physioians and nurses nater-
ially reduces éhair opportunities for training end specielization.
Sickness and Death :

The maternal mortality rate per thousand live births is 3.2
fer vhites end 7.8 for Wegroes. Staoted in other terms 2% times more
Negro mothers die in child birth than white mothers. Infant nortality,
sccording to figures froa the United States Bureau of Census in 1740,
is 69 per cent higher anong MHegroes than emong vhites.

The sins of neglect arose to haunt America during the recent
war vhen 1t sought to corral every eble-bodied man between the ages of
18 and 37 for service in the esrned forees. For the United States as a

vwhole 47 per cent of ell Negro reglstrants in those age groups physi-

(61) Paul B. Cornely, 'Distribution of thrn siolans in the United
Stetes, National Negro Health liows, U.S. rublic Health Servioe
+ P
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cally examined for induction were rejeoted as "unfit" as coupered with
27 per cent for vhites, As the following table shows, in the south
where the majority of egroes live, and the heelth and educational fac-
ilities are the poorest, the percentage of rejections is considerably
hizher thaen in the north where these services for llegross are better
but still grossly lnadequate. (62)

Fercentage of Negro and Vhite Registrants

Aejected after Physleol Examination for
Inductio to lidlitary Service

Negro white

United Stetes 47,0 27.9
North 39.0 26.1
South 49,3 31 B

If a Negro infant menages to survive to the age of one, his
average life expectancy is still 17 per cent less than that of the

average white infant of the sane age. (63)
&
Jverage Muture Lifetime in Years at Age 1,

By Race and Sex: United States, 1939-1941 .
YT Both sexecs Tale Temale

t/hite 66 .84 64.98 68.93
Hegro 57.15 55,93 58.48

The combined impact of economic and social diseriuinations in

Anierica casts a shadow over the llegro which extends from the maternity
bed to & premature grave.

(62) Source: National Headguarters, Selective 3ervice Syste. liarch 13,
1947. Separate breakdoim for ivestern stotes omltted fron
table. Zstinetes for "north" and "south" includes: Connect-
iout, Laine, liassachusetts, llew Hampshire, Rhode Island,
Verwont, Delavare, llew Jersey, llew York, Pennsylvania,
Indianae, Chio, West Virginia, Illinois, Lichigun, ‘/lsconsin,
Iova, liansas, llebraska, North Dokota and South Dakota as
the north; and Distriot of Columbia, liarylend, Virginie,
Alabamg, Floride, Georgia, l.ississippi, llorth Ceroline,
South Corolina, Tennessee, lentucky, liissouri, Aritansas,
Louisiana, Oklahoma end Texas as the south.

{ﬁE}ISourae:U.S. Bureau of Census - "United States Life Tables and
Actuarial Tables 1939=1941 (1948) p. 3.
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Provisions in internationeal agreements for the protection of
human rights or of minorities are a reletively modern concept. For all

practical purposes the protection of minorities wes first written into
an lnternational egreement in the Treaty of Berlin, 1878, which pres-
eribed regulations for the protection of Jews in Romenia. But not even
the signatories insisted too strongly upon the strict enforcement of
these proviainna.lllﬂtnnwhlla. Russia, one of the signatories, end many
other nations including the United States continued to treat minorities
with 1ittle regerd for the principles of equality and Justice.

This feilure to protect by individuel treaty the minority within
a country undoubtedly made meny humeniteriens eesger to have inoluded
provisions in the Covenant of the Leegue of Nations that would guarantee
the rights of minorities. But the desire of the Jews, in particuler,

to have lncorporated a cleuse in favor of religious equality would have

mede it difficult to exoclude & clesuse, proposed by the Jepanese, in
favor of racisl equality. The sdamant opposition of some stetesmen
to this latter provision resulted in the exclusion of eny cleuse in

the Covenant of the League of Nations recognizing human rights or the

(2)
protection of minorities.

But the situation in Centrsl and Eastern Europe was such that
some kind of protection for the minorities there had to be devised. Re-

peating the procedure of the Treaty of Romenia of 187, the victorious

Powers imposed treaties upon Poland, Czechoslovekia, Yugoslavie, Romanis,

Greece, Austrie, Bulgeria, Hungary end Turkey whioh defined the rights

(1) See, for exemple, Williem L. Lenger, Buropesn Allisnces snd Align-

ments (New York), 1931, pp. 331-332.

(2) David Hunter Killer, My Disry st the Conference of Parie (New York,
1924-1926), pessim.
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of minorities. DBut these treaties took a new step in that they placed
the guaranty of these ri?htu under the supervision of the Council of
the League of Natianl.{s One cannot fall to be iupressed by (1) the con-
trast between the detailed definition of these rights in these ninorities
treaties and the ebsence of such definition in the Covenant of the League
of Wations;(2) the obligation imposed upon suall and defeated nations to
protect their minorities and the failure or refusal of the lorge and
vigtorious nations to aoccept these obligations for thenselves.

The enforcement of the provisions for the protection of nin-
orities left much to be desired. 3Sut the Council of the League of
Nations did take one step that should be kept in mind if the nachinery
for the protection of minorities is to be, et the very ninimui, at least
as extensive as thet vhioh existed after World ijer I. The Council of
the Lesgue of llations voted that any Leuber of the Couneil could call
the attaﬁtiun of the Council to any infrection or danger of infraction
of the minorities provisions. In additlion, the Council adopted a reso-
lution on Ootober 22, 1920 as follows: '.vidently this right does not
in any way exoclude the ri:ht of minorities theuwselves, or even of States
not represented on the Couneil, to call the attention of the League of
ilations to any infraction or danger of infraatiun.“l4jThis right of
petition to a prineipsel orgen of the international machinery for the
maintenance of peace and security must be, at the vérr least, neintained.

The determination of the drafters of the Chorter of the

United Nations to universallze the protectlon of human rights and of

(3) P. de azoaTate,
unent (.ashington

w (New York, 1945), rate 15 the former Direct-
or, Inorities juestions Seotion of the League of Nations,

(4) Leesgue of Nations,
.-o__ oY b £

e
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minorities whioch had previously rested upon agreements with individual
nations is manifest from the langueage of the charter and the frequency
with which the lenguege is repeated, The Preamble states: /e the
people of the United Nations determined...to reaffirm faith in funda-
mental human rights, in the dignity and worth of the human person, in
the equal rights of men and women and of nations 1urgi and amall,..."

Article 1, paregraph 3, employs language that has probably
been more frequently quoted than eny other expression from the Charter.
It states thot one of the purposes of the United ilations is "to achieve
internaotional cooperstion in solving international problems of an eco-
nomic, soeisl, ocultural, or humeniterian character, and in promoting
and encoureging respect for human rights and for fundamental freedoms
for all without distinction as to rooce, sex, language, or religion;..."
This last ideal of respect "for human rights end for fundamental free-
doms for all, without distinotion as to race, sex, language or religion"
is repeated in the identiocal vwords three times, nemely, in Article 13,
paregraph 1 (b), Article 55, and Article 76 (c). Article 62, paragreph
2, uses the same language with the omission of the words "without dis-
tinotions as to race, sex, language or religion," but with the imelusim
clearly implied. Thus, the Charter in six different places reveasls the
concern of the drafteras that there should be no mistaking their deter-

mination to establish the ideal of equal treatment of all men and women
in 811 the lands.

Not only did the Charter, by ocecntrast to the Covenant, con-
tain the unequiveocal statements Just oited, but the Charter also con-
tains the stipulstions by which these ideels are to be aschieved. The
Charter did not leave it to the individusl nations to decide for them-
selves yhether they accepted the obligetion to protect human and minor-
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ity rights by writing this obligation into & treaty. The Charter, more-
over, established the asgency by which this protection is to be imple-
mented, nemely, the General Asseubly (Artiocle 13).

It should be noted thet there is placed upon the Ceneral
Asscnbly the obligation to initiste studies and nale recoumendations for
the protection of humen rights and fundaniental freedons for oll. The
wconomic and Social Council may meke or initiate studies and reports to
the seie end. 7This distinction is vitol since it makes evident thet
spokesmen for minorities should be able to present petitions to the Gen-
eral Assembly regerdless of esotion taken by the Iconomic and Jociel
Counecil or ony of its sub-commissions.

Subsequent antion.br the United l'etions also revcals the de-
sire to aalie effective at the earliest possible dete the provislons in
the Charter dealing vith human and ninority rights. The Zeconoulc and
Social Council, in language almost identicél witvh that of the Zreparator:
Commission, adopted e resolution of Tebruary 16 end 18, 1946 as Tollows:

*"Sectlion ..

"l. The Zconomic ané 3Jocial Council, belnp cherged under the

Chorter with the responsibility of prnéntlng un?varaul respeet for
and observcnoe of, hwicn riﬁht_éiigz ond fundauental freedoms for
ell without distinoction as to race, scx, languoge or religion, and
recouiring advice and sssistance to enable it to dischaorge this
responalbility,

Lstablishes a Cormission on IHumen Rights

"8« The work of the Commlission shell be directed tovrard sﬁb-

mitting proposals, rnuo@uwndntinn; und reports to the Council re-
gerding: i

(2) on international bill of rights;

L —
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(b) intzrnational deolarations or conventions on eivil
liberties, the status of vomen, freedo:i of in-
fornation and similar ~vattors;
(c) the protection of minoraties;
(d) the prevention of diseriminction on grounds of
rece, sex, languoge or religion.

"Ss The Commission shell mal:e studies and recommendations and
provide information cnd other services at the requcst of the
~conomic and Social Couneil.

'4. The Counission may propose to the Council any changes in
1ts terms of referance. I

'5. The Coumission may make recomiendations to the Council
concerning eny subcowmission which it considers should be estab-
lished.,

"6. Initially, the Commission shell consist of & nucleus of
nine members appointed in their individual capacity for a tern
of office axpilring on 31 ilarch 1947, <hey ere eligible for re-
appointiient, In addition to exereisins the funotions enunercted
in peragraph ﬁiﬂz 2,3, and 4, the Comuission thus constituted
shall meke recoumendavion on the definitive composition of the Coi-
mission to the second session of the Counecil.

"Section B.

"l. The wcononic and Social Council, considering thot the
Comuission on Human Rights will require ssecicl mdvice on problens
relating to the status of vonen,

Istablishes a .uboomiission on the Jtetus of Jomen

'2. The subcommission shall report proposels, recormendations,

and reports to the Cormission on Human RUghts regerding the status
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of women.
"3, The subcommission mey submit proposals to the Counecil, i
through the Comiission on Human Rights, covering its teins of i

reference."”
Pafg?rnph 4 of Seotion B is mutetis mutendis like paresgreph & of 3eotion
dis
The _conomio and 3oco0ial Counecil elaborated end refined its
aachinery and procedures by a resolution adopted on June 21, 1746 as
follous;
"lesolution adopted June 21, 1946.
"The Lecnomic and Sooisl Couneil, having considered the rcport
of the nuclear Coimission on Human Rights of 21 ilay 1946 (doocument
z/38/ Rev. 1)
Decides as follows:
l. Funotions
"The functions of the Commission on Human Mghts shall be
those set forth in the terus of reference of the Oormission,
approved by the Zeonomic and Joclal Council in its reeolution
of 16 February 1946, with the addition to persgroph 2 of that
resolution of a new sub-paragraph (e) as follows:
"(e) eny other matter concerning humen rights not
covered by items (a), (b), (e¢), and (4),
2. Couposition
"(a) The Commission on Humen Rirhts shall consist of one
representotive from each of eighteon nenbers of the United
Wetions selected by the Council.
"(b} with a view to securing e balanoced representation in
the various fields covered by the Comnmission, the Seoretary-

(5) Journal of the .comomio end Sooial Counoil,(.pril 10,1946)pp.123-125

p—
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Generasl shell consult with the Governments so seleoted before
the representatives are finally nominated by these Fovernments
ané confirmed by the Couneil.
"(e) Ixcept for the initial period, the ternm of offlce shall
be for three years. Jor the initiel period, onc-third of the
uembers shall serve for four years, the term of each menber
to be determined by lot.
“(d) Retiring menbers shall be eligible for re-election.
"(g) In the event that a member of the Coumission 1s unable
to serve for the full three-year terun, the vacaoncy thus aris-
inz shall be filled by a representative designated by the Leu-
ber Governnent, subjcet to.the provisions of paragraph (b)
obove.
8., orking Group of Experts
"The Comuission is cuthorized to cell in ad hoo orking
groups of non-governuental experts in specielized fields or indivia-
uel experts, without further refercnce to the Couneil, but with the
approval of the President of the Council end the Secretary-Generel.
4. Dooumentation
"The Secretery-General is requested to nake arronge.aents for:
"(a) the compllation and publication of a year-book on
law ond uscge relating to human riphts, the first edition of
wihieh shall inelude all declarstions and bills on hunan
rights now in force in the various countries;
"(b) the collection and publicetion of information on
the activities concerning the humen rights of ell organs of
the United Nations!

"(e¢) the colleotion and publication of information con=-
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cerning human rights arising from trials of war oriminals,
quislings, and traitors, and in pertioular from the lluremberg
and Tokyo trials;
*(d) the preperation aud publication of a survey of the
developuent of humaon ripghts;
"(e) the collection and publication of plans and declerations
on humen rirhts by specialized agencies and non-governnental
netionel and international organizations.
5. Information Groups
"Uembers of the United Nations are invited to consider the
desirability of establishing information groups or local humen
rights coumittees within their respective countries to collaborate
with them in furthering the work of the Comnission on Iluman Rights.
6. Human Rights in International Trcaties
"‘ending the adoption of an international bill of rights,
the general principle shall be accepted that international treaties
involving basic human rights, including to the fullest extent
practicable treaties of peacce, shall conform to the fundcnental
standerds relative to such rights set forth in the Cherter.
7. Provisions for Implementation
"Considering that the purpose of the United Nations with re-
gard to the promotion and observance of human rights, as defined
in the Cherter of the United Nations, can only be fulfilled if
provisions are made for the implementation of human rights end of
an international bill of righte, the Council recuests the Commissiam
on Human Rchts to subuit at an early date suggestions regording
the weys and means for the effeotive implementation of human rights
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and fundamental freedoms, with e view to assisting the Leconomio
end social Council in working out arrangements for such il.plementea-
tion with other appropriate organs of the United liations.
8. Sub-Commission on Jreedom of Information and of
tho Press

#(a) The Commission on lluman llghts is eunpowered to estab-
a Sub-Cormission on Freedom of Informetion and of the r'ress.

1(b) The function of the Sub-Coumission shall be, in the
first instance, to examine whet rights, obligations, and practices
should be ineluded in the concept of freedom of informetion end re-
port to the Commission on Humen Rights on any issues that nay rrise
from such exemination.

9, Sub-Cormission on Protection of liinorities

"(a) The Commission on Human Rights is enpowered to estab-
1ish a Sub-Coumission on the irotection of liinorities.

"(b) Unless the Coumission otherdse deceides, the function
of the Sub-Comaission shell be, in the first instance, to exanmine
what provisions should be adopted in the definition of the prin-
ciples vhich are to be applied in the field of protection of nin-
orities, and to deal 1ith urgent problems in this field by making
recormendations to the Commission.

10, Sub-Coumission on the Prevention of Discrimination

"(a) The Coumission on Humen lights is empovwered to cstab-
1lish a Sub-Commission on the prevention of discriminction on the
grounds of race, %, language or religion.

"(b) Unless the Commission othervise decides, the function
of the 3ub-Commission shall be, in the first instonce, to examine
what provisions should be edopted in the definition of the prin-
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oiples which are to be epplied in the field of the prevention of
discrimination, and to deal with urgent problems in this field by

(8)
making recommendetions to the Commission."

The Economic and Social Oounoil also adopted on June 21, 19486,
resolutions creating a Temporary Sociel Commissipn of eighteen members
and giving the Commission on the Stetus of Women, the status of a full

(7)
commission with a membership of fifteen.

These resolutions demonstrate that there has been no relaxation
in the desire to carry out the evident intent of the drafters of the
Charter. The orux of the problem lies in the method of implementation.

The major obstacle in the way of any effective implementation of
the evident intent of the drafters of the Charter and of the resolutions
of the Economic and Soclal Council just cited is Article 2, paragraph 7,
which provides; "Nothing contained in the present Charter shall author-
ize the United Nations to intervene in matters which are essentially
within the domestic jurisdiction of eny stete or shall require the
Members to submit such matters to settlement under the present Charter."

Unless the evident determination to protect human and minority
rights is to be nullified by this paragraph, the expression "matters
which are essentially within the domestic jurisdiction of any state”
must be liberally interpreted.

Recent history especlally has demonstrated that meny questions
which could rigidly be classified as "matters whioh are essentially
within the domestic jurisdiction” of a nation fall within the
scope of the purpose of the United Nations "to meintain international

(6) Ibid.,(July 13, 19048), pp. 520-528.
(7) Lec. oit.




149

peace and security" (Artiocle 1, paragraph 1). The treatment of Jews in
Germany was one of the causes of the Second liorld i/ar, The treatment
of minorities in Poland end other Central and Eestern European countries
is one of the principal causes of international friotion today. The
existence of a pro-Fasclist government in Spain is considered by many
Meabers of the United Nations as a threat to international peace and
security. Indians in Bombay and Calcutta have proclaimed a boycott in
protest against legislation against Indians in the Union of South Africes
and Indie, as & Member of the United Nations, is protesting against the
treatment of Indiens in the Union.

One could multiply these instances in which questions that

are apparently within the domestic jurisdiction of a nation constitute
a threat to international peace and security. It is not surprising,

then, that M. F. Dehousse, the Belgian delegate to the first session of
the Economic and Sooial Counoil, stated on January 23, 1946; "...if
humen rights are systematicelly denied or violated in one or other part
of the world; there can be no doubt thet such & situation, with which

we are only too well aoqueinted, will, after a more ?gjlﬂss brief

pericd of confusion and anarchy, lead agaln to war."

We submit that the well-pigh universal violation of the prin-
ciple of "respect for human rights end for fundemental freedoms for all
without distinotion as to race, sex, language or religion" as far as
Negroes are concerned comes within the category of the situation out-
lined by M. Dehousse.

We believe, therefore, that such'questions fall within the
scope of the last clause of Article 2, paragreph 7, which adds: "But
this prinoiple shall not prejudice the application of enforcement
measures under Chapter VII." The first Article (39) of this Chapter

[B} M. Pe 9.
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stipulates: "The Seourity Counoil shall determine the existence of any
threat to the peace, breach of the peace, or aot of agression and shall
malie recommendations, or decide what measures shell be teken in accord-
ance vith Articles 41 and 42, to maintain or restore international
peace and security."

Not only should Article 2, paragraph 7, be interpreted in such
a way as to make possible action under the Oharter, but spokesmen for
minorities should have the opportunity to present to the General Assem-
bly petitions on behalf of those minorities in order to assure that
the attention of the Security Council will be direoted promptly to such
threats to international peace and seourity.

As pointed out, p. 140, the Council of the League of Nations
adopted on October 22, 1920, a resolution giving minorities the right
to oall the attention of the League of Nations to any infraction or
danger of infraction of the rights guaranteed by the minorities treatie:
The Council further voted on October 25, 1920, that it was desirable
that the President of the Council and two members appointed by him
"should proceed to consider any petition or communication addressed to
the League of Nations with regard to an infraction or danger of in-
fraction of the clauses for the protection of minorities. This enquiry
should be held as soon as the petition or communiocetion in question had
been brought to the notice of the Members of the Counocil.™ X

- We urge that these petitions on behalf of minorities enyvhere be
receivable by the General Assembly because all Members of the United
Netlons have the right to speak in the General ..ssenbly, The Gen-
eral Asseubly has just voﬁnd thet there be discussion of the veto.

By the same token, we urge that the General Assembly, "the sounding

(9) League of Nations, Pr
.,’ pp., ?- A
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board of the comscience of mankind,™ be given the fullest opportunity
to discues petitions on behalf of minorities. The General Assembly,
except insofar as it is limited by Artiocle 12, ocould then make a recom-
mendation to the Security Council, which, in turn, according to the

view presented above could take ection in cases where the violation of
humen or minority rights constitutes a threat to international peade

and security.

We note, further, that petitions mey be addressed to the Trustee-
ship Council on behelf of peoples in trust territories. Under the
Covenant of the League of Nations this right wes not specificelly stated
but the Council in January, 1923, adopted procedures hfr"\'r-hinh written
petitions were receivable by the Permanent Mandates Commission. 1

Article 87 of the Charter of the United Nations has formalized this
right of petition by providing that "The General Assembly and, under
its suthority, the Trusteeship Council, in carrying out their functions,
mey...(b) accept petitions and examine them in consultetion with the
administering asuthority;..." Moreover, the rules of procedure, drawn
up by the Preparatory Commission for consideration by the Trusteeship
Council, make possible oral petitions.

It is important to note that Article 87 clearly stipulates that
the General Assembly as well as the Trusteeship Council may receive
petitions on behelf of peoples in trust territories. It would be
highly inconsistent, to say the least, if petitions on behalf of peoples
in independent nations could not be received by the General Assembly.

(10) For a discussion of this polnt, see Quinoy Wright, Mandates under
the League of Nations (Chicago, 1930), p. 189 ff, :

T S ——
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After this manuscript was originally prepared, the General
Assenbly during the second part of the first session took action which,
in the opinicn of some observers, gives e liberal interpretation to
article 2, paragraph 7 of the Charter.

Reference was made on page 149 of the discriminatory leglsla-
tion passed by the Union of South Africa esgainst Indians residing in
the Union. The Indian delegation to the United Nations formally com-
plained to the United Wations in June, 1945, and the issue was debated

in the Sixth (Legel) Committee which began its sessions on November 5,
1946. after considerable discussion it adopted a resolution proposed
by the Indian delegetion and amended as follows by a joint proposal of
the French and Mexican delegations:

The General Assembly,

Having taken note of the application made by the Govern-
ment of India regarding the treatment of Indiens in the Union
of South Africa, and having considered the matter:

1. STATES that, because of that treatment, friendly
relations between the two Member States have been impairéd,
and unless a satisfactory settlement is reached, these rela-
tions are likely to be further impaired;

8., IS OF THE OPINION thet the treatment of Indians in
the Union should be in conformity with the international obli-
gations under the esgreements concluded with the two Covern~
ments and the relevant provisions of the Charter;

3. Therefore REQUESTS the two Governments to report at
the next session of the General Assembly the measures adopted
to this effect.

A8 was to be expected, Prime Minister Jan Smuts of the Union
of South Africa protested that the instant case was e matter essentislly
within the domestic jurisdiction of the Union and therefore outside the
competence of the United liations. In support of this latter position

the delegates of the United itates, the United Kingdom and Sweden sub-
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mitted a joint emendment to the originel Indien motion in which the
three nations recommended that the Internstional Court of Justioce be re-
quested to give en edvisory opinion as to whether the matter was essen-
tielly within the domestic jurisdiction of the Union, But the Sixth
Committee adopted the French-Mexicen emendment by twenty~-four votes to
nineteen, with six ebstentions. The General Assembly also adopted this
French-Mexlecan emendment, by a vote of thirty-twe in favor, fifteen
egainst, with seven abntantlona.{la}

Whet now is the real signifiocsnce of this action? Mr. Vellington
Koo, Jr., & member of the Legal Department, United Nations Secretariat,
but writing of  course in his private capacity has concluded: "Although,
legolly speaking, there were good grounds for referring the jurisdiction
al question to the International Court, the Committee, in making its
decision, was primarily concerned with those articleas of the Charter
relating to human rights and fundamental freedoms, rather than with
giving an exact definition of the scope of article 2, paragraph 7. Not-
withstanding this primary interest in the political aspects of the

question, howevef, 1t would seem correct to say that the CGenersl Assem-
bly has implicitly recognized that eny act in vioclation of the prinoi-

ples set forth in the Charter is a matter of concern to all the Members

of the United Nations and falls within the ocompetence of the General
(13)

Assembly irrespective of the nature of origin of the situation.”
This conclusion would, in the opinion of this writer, be more valid
if there had been no treaty between India and the Union of South Africa.

(12) United Nations Documents A/66, Item 31; A/C. 6/40; 4/C. 1, 6/3, and
6/20; A/205.

(13) See his "Current Notes" in Americen Journal of International Lew,

Pzl
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Before determining the extent to whioh article 2, paragraph 7 will be
liberally interpreted, it would be well to have the General Assembly
take action on a violation of minority rights in which there is no
violetion of a treaty. It should be further noted that no decision wae
made as to whether the further impairment of the relations between
India and the Union of South Africa warrented action under article 39
of the Charter, as suggested on pages 149-150, ;

As this publication goes to press the General ..ssembly is still
attempting to compose the differences between India and the Union of
South Africa.
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