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Cases which now ordinarily go before military commissions
went before courts-martial, performing the same function, until 1847,

I. The Revelutiongry War.

(a) Major Andre of the British Army, apprehended behind
the American 1ines wearing civilian clothes and bearing information
goncerning the defenses of the fort at West Point, was convicted as
a spy by a court-martisl.

In 1780 & civilian named Joshua Hett Smith was tried by
court-martial under resclution of Congress for assisting and con-
spiring with Benedict Arnold in his acts of treason.

II. The Mar of 1812.

Andrew Jackson made frequent use of the special type of
court-martial during the War of 1812 while he was in command of the
Anerican forces at New Orleans.
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Robert C. Ambrister, who was found guilty of inciting and aiding the
Creek Indians to make war against the United States.

III. The Mexican Wexr.

On February 19, 1847, General Scott announced that certain
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within the ken of courts-martis) would be tried before two new types
of tribunals, the "military commission" and the "eouncil of war®
which differed primarily in the type of cases handled. The following
Generel Orders were issusd by Gemeral Scott, comvening military com-
mission and eouncils of war (1847): Nos. 81, 83, 121, 147, 171, 141,
184, 194, 215, 239, 267, 270, 273, 292, 334, 335, 372, 380, 392;
(1848) Nos. 9, 35, 4l. General Tayler issued the following General
Orders for the same purpose (1847): Nos. 66, 106, 112, 121; and
Genersl Wool (1847) issued Orders 140, 179, 216, 463, 476, 5l4.

IV. 7The Civil War.

mmmﬂlumﬂtwm-dmdmumﬂ
of war, as used by General Scott, were united into what we now Jmow
as the "military commission®.

The most widely known use of the military cemmission arising
out of the Civil War was the trial of Mary Surratt, David E, Hercld,
Lewis Payne, Gearge A. Atserodt, Edward Spangler, Semuel A, Mudd, Samuel
Arnold and Michael O'Laughlin, for conspirascy in the assassination of
Abraham Lincoln,

T. E, Hogg and six asscciates were convicted by a military
comission in 1865 for trying to seize a United States merchant ship
and its cargo on behalf of the Confederasy.

Clement L, Vallandigham, a congressman from Ohic and head
dmmamw.mumiumwtﬂtwnﬁm“ulﬁa



MEPROCUCED FROM HOLDSHGS AT THE PRGN 0 ACOSEVELT LIAARY

8=

for publicly expressing sympathy with the Confederacy.

Lambdin P, Milligan was comvicted by military commiseion of
conspiring against the United States Govermment, and, of course, was
later released by writ of habeas corpus,

The General Orders issued during the Civil War comtain nearly
150 cases of yomep tried by military commissions. During that War
they were employed in several thousand cases and later were rescrted
to under the "Heconstruction™ Aet of 1887,

The principal offenses punished were:

"Unauthorised trading or commercial intercourse with
the epemy; unsuthorized correspondence with the epemy;
blockede-rurning; mail-carrying acrose the lines; drawing
a i1l of exchange upon an spemy, or by an enemy upon
a party im a northern city; dealing in, negotdation, or
uttering Confederate securities or money; mamufacturing
arms, etc., for the enemy; furnishing to an enemy articles
contraband of war; dealing in such articles in viclation
of military orders; publicly expressing hostility to the
U, 8, Govermment or sympathy with the enemy; coming within
the lines of the army from the ememy without authority;
viclating a fleg of truce; viclation of an cath of allegi-
ance or of an amnesty ocath; viclation of parcle by a pri=-
soner of warj alding prisoner of war to escape; umwerranted
treatment of Federal prisoners of war; burning, destroy-
ing, or cbetructing railreeds, bridges, steamboats, ete.,
used in military operations; ocutting telegraph-wires be-
tween military posts; recruiting for the enemy within the
Federal lines; engeging in "guerrilla'! or partisan war-
fare; assisting Federal scldiers to desert; resisting
or obstructing an emrcliment or draft; impeding enlist-
ments; violating orders in regard to selling liguor to
soldiers or other military crders of police in a district
under military govermment; attempt without success to ald
the enemy by transporting to him articles contraband of warj
conepiracy by two or more to viclate the laws of war by
destroying 1ife or porperty in sld of the ememy." Davis,

(1915),
. 310, fn. 2; Dig. J. A. Gen,, 502, par. 3.
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V. Pogt Civil War.

In 1873 certain members of the Modoc Indian tribe were
mmwuuwemnmrwwmmmm
during a truce. It is questionable whether the Indians who were en-
mmmmmhﬂudﬂduﬂm,mm:mia
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of the laws of war by enemies of the United States.

Vi. The World War.

Mimthlwmlumm:maturmmﬂn
military commission, Courts-mertial were, however, used to try Ger-
pan spies ceught during 1917-1918. The most famous cases imvolve
a German naval officer memed Wessels, and one Pablo Habersid. mm%ff

:

mer was convicted of violating the &2nd Article of War, and the
of viclating naval regulations,

VII. Becent Cases.

There have been, of course, certain recent instances of the
use of militery commission to try civilians in Haweli eince the en-

trance of the United States into the present war,



MEMORANDUM FOR THE PRESITENT:
Subject: Trial and Punishment of Nazl War Criminals.

This memorandum deals with ways and means for carrying out the policy
regarding the trial and punishment of Nazi criminals, as established in the
statements on that subject which are annexed (Tabs A to F).

I. THE MOSCOW DECLARATION

In the Moscow Declaration (Tab D) the United Xingdom, the United States,
and the Soviet Uniecn took note of the atrocities perpetrated by the Germans
and laid down the policy: (1) that those German officers and men who have
been responsible for or have taken a consenting part in these atrocities
mwill be sent back to the countries in which their abomirable deeds were done
in order that they may be judged and punished according to the laws of these
liberated countries and of the free goverrments which will be created therein";
and (2) that the above declaration "is without prejudice to the case of the
major criminals, whose offenses have no particular geographical localization
and who will be punished by the joint decision of the Oovernments of the
Allies,."

II. UNITED HATIONS WAR CRIMES COMMISSION

The United Nations War Crimes Commission is located in London, and
consists of representatives of some fifteen of the United Nations. The
Soviet Covernment is not a member.

This Commission has been charged with the collection of lists of the
eriminals referred to, the recording of the available supporting proof,
and the making of recommendations as to the tribunals to try and the pro-
cedure for trying such criminals. The Commiseion has no investigative or
prosecuting authority or personnel. It has no authority to try offenders
of amy kind.

The War Crimes Commission receives its lists of war criminals from
the investigating authorities, if any, set up by the respective United
Mations. The first unofficial meeting of the Commission was held in London
on October 26, 1943, and the first official meeting was held there on
January 18, 19Uk. Up to this time, the cases of approximately 1,000 of-
fenders have been docketed with the Commission. The labors of the Commission
have not resulted in any governmental agreement as to the tribunals to try
or the procedures for trying war criminals.
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The Commission has been widely and publiecly eriticized for the paucity
of the results of its work. In recent months its activities have been marked
by dissensions. The British representative, who was also Chairman of the
Commission, and the Norwegian member, have resigned.

III. SCOPE AND DIMENSIONS OF THE WAR CRIMES PROBLEM

The crimes to be E%had. The criminality of the Cerman leaders and
their associates does not consist sclely of individual outrages, bub repre-
sents the result of a systematic and planned relgn of terror within Germany,
in the satellite Axis countries, and in the occupled countries of Europe.
This conduct goes back at least as far as 1933, when Hitler was first appoin-
ted Chancellor of the Reich. It has been marked by mass murders, imprison-
ments, expulsions and deportations of populations; the starvation, torture
and inhuman treatment of civilians; the wholesale looting of public and
private property on a scale unparalleled in history; and, after initiation
of "otal" war, its prosecution with utter and ruthless disregard for the
laws and customs of war.

We are satisfied that these atrocities were perpetrated in pursuance of
a premeditated eriminal plan or enterprise which either contemplated or
necessarily involved their commission.

The eriminals to be punished, The outstanding offenders are, of course,
those leaders ol the Nazl Farty and German Reich who since January 30, 1933,
have been in contrel of formulating and executing Nazi policies.

In addition, the Nazi leaders created and utilized a mmerous organization
for carrying out the acts of oppression and terrorism which their program
involved., Chief among the instrumentalities used by them are the 55, from
the personnel of which the Oestapo is constituted, and the SA. These organi-
gations consist of exactingly screened volunteers who are pledged to absoclute
ocbedience. The members of these organizations are also the personnel primarily
relied upon to carry on postwar guerilla and underground operations,

IV. DIFFICULTIES OF AN EFFECTIVE WAR CRIMES PROGRAM

Difficulties of identification and proof, The names of the chief
German leaders are well known, and the proof of their guilt will not offer
great difficulties. However, the crimes to be punished have been committed
upon such a large scale that the problem of identification, trial and punish-
ment of their perpetrators presents a situation without parallel in the
administration of ecriminal justice. In thousands of cases, it will be im-
possible to establish the offender's identity or to comnect him with the
particular act charged. Witnesses will be dead, otherwlse incapacitated
and scattersd. The gathering of proof will be laborious and costly, and the
mechanical pruhlm.f involved in wncovering and preparing proof of particular
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offenses one of appalling dimensions. It 1s evident that only a negligible
minority of the offenders will be reached by attempting to try them on the
basis of separate prosecutions for thelr individual offenses. It is not
unlikely, in fact, that the Nazis have been counting on just such considera-
tions, together with delay and war wearinees, to protect them against
punishment for their crimes if they lost the war.

EE fficulties, The attempt to punish the MNazi leaders and their
assoclatea for all o e atrocities committed by them also involves seriocus
legal difficulties. Many of these atrocities, as noted in your statement on
the subject of persecution dated 2l March 1??&{1 (Tab E), were "b_&g by the
Nazis in the days of peace and multiplied by them a hundred times iIn ime
of war," These pre-war atrocities are neither "war crimes" in the technical
sense, nor offenses against international law; and the extent to which they
may have been in violation of German law, as changed by the Mazis, is doubt-
fol. MNevertheless, the declared policy of the United Nations is that these
crimes, too, shall be punished; and the interests of postwar security and

a necessary rehabilitation of Cerman peoples, as well as the demands of
justice, require that this be done.

V. RECOMMENDED PROCRAM

After Germany's unconditional surrender the United Nations eould, if
they elected, put to death the most notorious Nazi criminals, such as Hitler
or Himmler, without trial or hearing. We do not favor this method. While
it has the advantages of a sure and swift disposition, it would be violative
of the most fundamental principles of justice, common to all the United
Nations. This would encourage the Cermans to turn these criminals into
martyrs, and, in any event, only a few individuals (auld be reached in this
WaY . w

We think that the just and effective solution lies in the use of the
judicial method. Condemmation of these criminals after a trial, moreover,
would command maximum public support in our own times and receive the respect
of history. The use of the judicial method will, in addition, make avail-
able for all mankind to study in future years an authentic record of Nazi
crimes and eriminality.

We recommend the following:

The German leaders and the organizations employed by them, such as
those referred to above (SA, SS, Gestapo), should be charged both with the
commission of thefr atrocious crimes, and also with joint participation in
a broad criminal enterprise which included and intended these crimes, or
was reasonably calculated to bring them about. The allegation of the
criminal enterprise would be so couched as to permit full proof of the
entire Nazi plan from its inception and the means used in its furtherance
and execution, including the prewar atrocities and those committed against
their own nationals, neutrals, and stateless persons, as well as the waging
of an illegal war of aggression with ruthless disregard for international

law and the rules of war. ©Such a charge would be firmly founded upon the
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rule of liability, commen to all penal systems and included in the general
dogtrines of the laws of war, that those who participate in the formulation
and execution of & eriminal plan involwing multiple crimes are jointly liable
for each of the offenses committed and jointly responsible for the acts of
each other. Under such a charge there are admissible in evidence the acts

of any of the conspirators done in furtherance of the conspiracy, whether or
not these acts were in themselves criminal and subject to separate prosecuvtion

as such.

The trial of this charge and the determination of the guilty parties
would be carried out in two stages:

The United Nations would, in the first instance, bring before an
international tribunal created by Executive Agreement, the highest ranking
German leaders to a number fairly representative of the groups and argani-
gations charged with complicity in the basic c¢riminal plan., Adjudication
would be sought not only of the guilt of those individuals physically before
the court, but also of the complicity of the members of the organizations
included within the charge. The court would make findings adjudicating the
facts established, including the nature and purposes of the criminal plan,
the identity of the groups and organizations guilty of compliecity in it, and
the acts committed in its execution. The court would alsc sentence those
individual defendants physically before it who are convicted. wf ““{

\

The above would complete the mission of this international t.ribunnl. \ ws

—

members of the organizations who are charged with complicity through such
mmhership,}lﬂ against whom there is of specific atrocities. In
view of the nature of the charges and the representative character of the
defendants who were before the court in the first trial, the findings of

that court ey justly be taken to constitute a general adjudicaticn of the
crimifal Character of the groups and organizations referred to, binding upen
all the members thereof in their subsequent trials in occupation courts. In |
these subsequent trials, therefore, the only necessary proof of guilt of any |
particular defendant would be his membership in one of those organizations. |
Proof would alse be taken of the nature and extent of the individual's parti-
cipation. The punishment of each defendant would be made appropriate to the
facts of his particular case. In appropriate cases, the penalty might be
imprisorment at hard hhnrtm‘ioﬂmars eould be worked in restoring .

the devastated areas. W‘?ﬁﬁ-ﬁfﬂ"s Mrﬁm“. J

Individual defendants who can be conmected with specific atrocities
will be tried and punished in the national courts of the countries concerned,
as contemplated in the Moscow Declaration.

VI. MNATURE AND COMPOSITION OF TRIBUNAIS

Thereafter, there would be brought before o tion courts the individualg W
|
|

———

We favor the trial of the prime leaders by an international military
commission or,court, established by Exeocutive Agreement of the heads of
State of the Anterested United Nations. This would require no enabling

{ I'im] _ ’im.‘f 9% bﬂ'it E_FJ h‘lfﬂ&/&
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legislation, If deemed preferable the tribunal could be iutah]iuhad by
action of the Supreme Jluthnrity(f Cowne € é—o« i fim am ?f)

The court might consist of seven members, one each to be appointed by
the British Commonwealth, the United States, the Soviet Union and France,
and three to be appointed by agreement among the other United Nations who
become parties to the proposed procedure.

The court may consist of civilian or military persomnel, or both., e
would prefer a court of military personnel, as being less likely to give
undue weight to technical contentions and legallistic arguments,

The subsequent trials would be had, as noted, in occupation courts; or
in the national courts of the country concerned or in their om military
courts; or, if desired, by international military courts.

VII. FPREPARATION OF CASE
AR T R:‘r
A successful secw will ifestly depend upon early, careful,
and thorough compilation ufu&& necessary evidence. This is particularly
important with regard to so much of the case as involves the basic criminal
plan., Success will depend, further, upon cocperative action in this regard
among the interested United Nations, and the early establishment of a
competent exscutive and technical staff to carry out the project.

In our opinion, the United Nations War Crimes Commission cannot be
satisfactorily employed for this purpose, and having performed its mission,
may now be dissolved. &

4 fntl hms

\ We recommend that there be set up, ams executive group consisting of cne
M}m“mmtiﬂ each of the British Commornwealth, the United States, the Soviet
nion, and France. This group should have under it an adequate staff of
attorneys and research personnel to search out the available data, analyze
them, prepare the charges to conform to the proof, and arrange the evidence

for presentation to the international military tribunal.

VIII. SOVIET ATTITUIE

The Soviet attitude, we believe, is indicated in the Note of M. Molotov
attached hereto as Tab F. The position taken therein is that the Soviet
Union is ready to support all practical measures on the part of the Allied
and friendly governments in bringing the Hitlerites and their accomplices
to justice, and favors their trial before "the courts of the special inter-
national tribunal® and their punishment in accordance with applicatble criminal
laws
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IX. BRITISH ATTITUDE

In an Aide Memoire from the British Embassy to the Department of

State dated October 30, 19LL, the British Foreign Office indicates that

it is prepared to agree and to cooperate in establishing Mixed Military
Tribunals to deal with cases which for one reason or another could not be
tried in national courts. This would appear, according to the Alde Hemoire,
to ineclude those cases where a person is accused of having committed war
crimes against the nationals of several of the United Nations.
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