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FORELIGH OFFICE, .1
H.C 10376/61/18. o6th Ootobar, 1942,

Your Exeellency,

I tpansmitted to Your “xeellency under cover of
my note of the 9th October the text of the statement by
the Lord Chancellor in the louae of lords on the Tth
ootober in which latsp alis he outlined the proposals of
nis Lnjesty's Government in the United ingdom with
ragard to tha ea tublisfment of a United lintions Jormlsalon
for the inveatl stlon of war grimea, I now have the
honowr to trunsnlt herewlth o memorandum satting forth,
in nuplification of the Lord ghuncellor's statoment, the
wiewas of lls Lajesty's Govermment on the conatitution and
functions of tho proposed Comilasion.

g, His lajusty's doverument propose that the United
qutions Cormission should be & fast=rindin, body. 4s
stuted by the Purllumentary Under-3ecretary for -orelgn
_ffairs in the Uouse of Com.ons on the 14th Detober, its
functions will be io record the svidence submitted to it
by che uoveramentis concorned apainat all individuals
voaponsible, whether as ring-loaders or ud aotual
perpeirators, ior the comidssion of ntrocitloa. It will
be open to il uoveramenils coucernad to submit to the
Gomaission any such evidence g alnst the peraons 8o
responsible, whoover they may be, ‘The alm should be to

sollect/
lils ixcellency
conaileur Jean jalelky,
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solleot materinl about the principal war crimes, sspocially
thoss which have been or are being systematically co mitted,
Every elfort should be made to obtaln tho names of thoso
respdnaible for the perpetratien of partioular crimes in
addition to verifying the cogurrence. It is proposed

that the peports of the Commisaion ahould be available for
publication, These reports might alse contaln material
upon which deoisions might be taken regarding the treatment

of war oriminala.

3. e {ajsety's Government consider that merbarahip

ef the Cormmission should be confined to natlonals of the
United lations, wnd that in the first place the Covernments
of tha following countries mi Lt bo invited to appoint
representatives ;-

The United xingdom, the tnlied itates of \merlca, The Tnion

of Soviet Socialist fepublica, China, Bel;lum, Czechoslovakia,

Creece, luXemburg, The Hetherlands, Horway, Polund and
Yuposlavia.
fils Lujeety's Government also consider that war crimos

commlttes by Germany in coocupled France should be regurded

as comin, within the scope of the Commisslon's inveatl_atlong, -

and that for this reason apecial provision should be made
fopr rrench representation on the Commission.

4, In ithe opinion of !Ha Lajesty's Goverument it
would be preferable to conatitute s olngls Cum=lsslon whieh
might 1f thds were thou ht desirable s5it Jrom Liwe Lo tlme
in two or wore panels in different countrdes, The whole
Corpuloaion would @xumine the conclusions of the panels

before reportin, te the doveriment of Lhe Tnlted liutlens,

5e/
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5. lils ajesty's uovernment would welcone any
chservations which Your pxoellency's Government mey L&V

to offer on the foregolng proposals whioch are also belng

corzrmnlcated to the other Jovernménta conoerned.
J|'
1 have the honour to be, with the hi hest |

consldaration, A 'aﬁ

vour -xcellency's obedient servant,

(1or the secretary of jtate)

( 3de) Ve Ke RMOBERTS3
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QUTGOING r.hr.nr..mﬁf}grf,

3EC3UATE

WASHINGTON
604 JEIL e 22, 11 Pallas

neference Ambasay despatch No. 6393
How. 21
Re investigation of war criminals

HATTHENS

Up, Latthews
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CHT b i} s 4 nuehe 6, 1943
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oUrGOING TELEGRAM

3RC3TATE
WA SHILGTON
1608 liche 6, 9 Pefle

rmbassy's telegram 1o. 604

ne: Trroposal of & Cormisaion to try war

eriminals

HATTHENS
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DY
CHH OUTGOING TELEGRAM
Sent July 13, 1942

SECSTATE WASHINGTON
4567, July 13, 10 p.m.

REFERENCE DEPARTMENT'S 3936 June 28, ¢ p.m,
Re representative for the proposed United
Nations Commission for the Investigation of

Har Crimes
WINANT

IMATTHENS
GALLLIAN
S'TEBBEIBS
BORUM

Tl
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DECLARSIFIED

e Dopt. Laser. B8 1 1972

By B H Parks Data

DONTEOSTEIn

CORMESFONDENCE WITH NEUTRAL COUNTRIES REGARDING
ASTLIM POR WAR CRIMINALS

On July 30, 1943 the President lssued a statement
saylng:

"On Aogust 21, 192 I issued & statement to
lh-muhﬂinhlrm:ﬂon'mhtluuﬂ-i
againat innocent people comul tted by the Axis
Fowers 1T stated: y

='The United Nations are going to win this
war, When victory has been achieved, it is the

of the Government of the United 3tates,
as I know it is the purpose of onch of the
United Natlons, to make sppropriste use of the
information snd evidence in reapect to the bar-
baric orimes of the invaders, in Burope and in
Asia, It sesms only fair that they should have
m:nmugmumunmlmﬂ_m

i

"On October 7, 1942 I atatsd that it was
'the intention of this Government that the suo-
cesaful olose of the war shall imolude provisions
for the surrsnder to the United Nations of war
oriminals,’

"The wheels of justice have turned oconstantly
since those atatements wers iasued end are still
turning., There are now TEmors that Mussolini mnd
nubnﬂufm!miltgmgmnttﬂpthm
refuge in neutral territory. Ons dey Hitler and
ﬂlmmhhaﬂnlmﬂhmh
esoaps from thelr sountries, I find it difficult
to believe that sny neutral counftry would glive
aaylum to or extsnd protection %o any of them,

I cnn only say that the Governmen. of the United
States would regard the action by o neutral govern-
ment in affording asylum to Axis lesders or their
tools as in-onsiatent with the principlas for

which the Unitsd Natlons are fighting and that the
United States Government hopes thnt no neutral
government will permit its terrltory to be used

as a plsce of refuge or otherwise assist such
persens in any effort to escepe their Just deserts.”

On the mmmmﬂnmmh-um,
Madrid, snd Buenos Aires and the American Legations in
Stockholm, Lisbon, snd Bern were instrustsd to bring this
statement to the attention of the Minlsters of Foreign
Affnirs in the countries in which they were stationed,

The Argentine Foreign Office replied by memorandum
of August 31, 1943 saying:

"The
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"The Argentine Govermment apprecistes the
propriety of the motives prompting the Embassy's
comunication insofar as they contesplate the
puniaslment of common orimes which may have been
ocomeitted in the course of the war,

"The principles of the right of asylum which
this Goverument maintains have been condensed in
the draft convention submitted to the Government
of the United States of America by note dated
July 27, 1937, in socordance with which internal
na well as sexternal asylum may only be pranted on
grounds of politieal off'ensds,

*In oass of doubt with respect to the pro-
priety of asylum and the charscter of the offense
responaible for it, the Argentine Government would
not be able to refrain from exercising its own
Judgment in declding essch particular case,”

The kish Ministry of Foreign Affairs replied in
a note of 19, 193 which enclosed a statement as
to the line of conduot which the Turkish Government pro-
posed to follow., This statement read:

"Thes Govermnment of the Republic has always
bean careful to make its attitude conform with
the rules of intemational lew for the triuwmph
of whish the United Natlons hove themsslves on
many cccasions atated they were fighting,

"It is decided not to depart from this line
of conduot in the case of the sventual rafuge of
the persons direoting the Axis.

"The decision in this regerd by the Turkish
Government will thus be inspired at the momsnt
whan it must intervens by the principles which
are at the time, or whioh by customary use,
shall have been then recognized as rules of
international law,"

The Swisa Poreign Office tronsmitted an alde memoire
to the Amsriesn Legation on August 18, 193, The aide
memoire stated that the Swiass Pedersl Council did not
believe that it was the intention of the Americen Govern-
ment to query the right of asylum as a sovereign preroge-
tive, It pointed out that there was no generally acoeptsd
and socurate definition of “wor criminala®, It stated in
conclusion that Switzerland remained faithful to its
policy of striot neutrality and would make independent
decisions in sach case which would be inspired both by ita
righta and duties ss & neutrsl and by the superier prin-
oiples of humanity.

The American representative near The Vatlosn on
September 11, 193 received a note from the Cardinal
Seoretery of State saying thot the decisions of the Holy
Ses in the question would conform with the principles
of both Christian charity and international and nstural
law,




No replies huve been received from the Swedish,
Spanish and Portuguese Governments,.

It is the Department's understanding that the
British and Soviet notes to the neutral governments on
this matter were couched in somewhat different terma,



liuun-lunnwnnlnmnfuunnlanunun;lwnu

hijtided
MoK INCOMING TELEGRAM
Recelived August 26, 1847
———n F

From the Department

U8 URGENT

AMELBASSY

LONION:

5101m August 26, 1 p.m.

4 secret messa.e for the Ambassador regarding

soviet
proposal to _ive to/Charge 1in 7ashington

advance copy of text of%Identic uraft
seclaration on German erimes in Poland®
agreed on in . uebec by imerican and Eritish

Governments

THE AKBAS3ADOR
I'R. BUCKNELL
LR, GALIMAN
LiR. BEAN



FrOM WOLDONGS AT THE TIANKLEN O ROOSEVELT LIBRARY
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QUL GOING TELEGRAM
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SEC3TATE

JYASHINGION U. 3. URGENT

5640 ..ugust 27, 12 noon
Secret

REFERENCE DEPARTUENT'S 5191 August 26

Text of release sent Soviet Foreipn Office

instructions to their \mbassador to ' oacow
WIHNANT
ALBAS3ADOR

BUCKNELL
GALLMAN
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london, Cotober 1, 1943

llo. 3008

aiv:

I have Lhe honor to ruier to your letter of
sugust 30, 1945, on the subject of tlie proposed
united hatlonas Cowmisslon for the Inveatijation
o7 v Orines, with whilch was enclosed o memorandun
setting forth the views of lls ajesty's Government
in the United iingdom on the varioua proints which
haa been raised in previous correspondence by the
Aliied uovernmenta coucerned.

an instruction just received from the Department
of jtate covers the points raised in rour letter .nd
thie enclosed memorandum as [ollows;

l, T.e wepurtment of state authorizes the
ambugsador to cttend the meetin, of the
diplomatic represeuntu.lves,

2, %“he Uspartue.t of jtate sces no objection
to the Eritish proposal that the Comziission be
empovered to set up panels or arrange otlherwlse
in the 1i_ht of ithe wishea of the Government
rio8t closely concerned for Jocal Investi_ations
on its behalf when appropriate.

3. Likewise, the Lepartuent of Jtate has no
ohjection to the proposal by the Joviel Govern=-
ment that the Chairmanship of the Coranission

mi ht be held in rotation by the representatives
of Great Britein, the tmited Stautes, Chlina, and

the/

The Right Honorable
.J‘lt.llni'ly EdEn, Tia U-, e PI,
seeretary of state for ioreipn . ffaira,
Torelgn Oifice,
London,
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he Joviet Union, nor doea 1t objesct to the
su.,e8tion of the Britlsh Gover c.ent that this
matter nisht be left to the Comilassions The
vepurtient of Stute would, however, desire to
be consulted before the conferring of the
Cheirmunship upon the .uerican N“presentative,

4, The yepuwrtiment of itate seos no objection
to leaving to the Commiassion settlement of 1its
rules of procadure,

£« The selection of a Eritish Jecretary General
would Le a,reeable to the Lepurtment of itate,
’he Lepurtnent 1s not now prepared to aug;eat names
for the secretarial staff. !r. Pell wlll take with
him an assistant and a secrstary, but they would not
be nerbera of the secretarial staff,.

6, The British proposal re ardin; expenses 1is
satisfactory, but the Lepartment of >tate should
like to lmow us soon as possible the estimated
anount of the United stutes quota,.

7« 'The Lepartment of 3tate agress that a
teclinical comuitiee for the purpose indicated in
the british memorandum may be desirable. but it
does not aee why the setting up o! this co miti
shiould precede the establisiment of the investigating
comalasion. The vepartment ie considering whether the
Unilted Jtatss vyovernmment should have a representative
on Ll cormittee and will communicate with the 'mbasay
further on Lhis subject.

accept, Sir, the renewed aasurances of my hi hest
consideration,
cor the .mbassador:

Howvard Ducknell, Jr.
Counselor ol mtbassy
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FEEEE 1ANATITASE by [CW Oct. 20,1943

OUTGOING TELEGRAM _;-b.ﬁj/
SECSTALE mﬁuwmfh e
L] = 1
WASUINGTON By & H Parks p...__.ﬂ wr
U3 URGENT

7239, October 21, 1 pe.m.

with refersnce to Hmbassy's 7238, October 20, hafore themeet.
ing, the Forelgn Office conflidentlally informed the Embassy that
the real rasson why the Soviet Government gboented itsell {rom
the meeting to establiah the 7Tar Crimes Commission was a dis=
pute csparding ropresentation. It 13 claimed by the Soviet
Goverrment that each of the lndividual 3oviei Joclalist Rapublliocs
should have representation on the Commlission in the games manner
as the British Domirisna, The 3oviets further olaim that each
of thess Republizs has individusl aoveralinty. There has bean
no settlin, o: the diaputs jyet.

It 18 hoped by the Forelgn 0fflce thot atresa will rnot be
1aié on the fact of Lhe absence of the joviet representatlvea
fpom Lhe mesting. I quastliona nra asked by ths pross, an o
answar will be given along the lined glven by lord 3imon at the E
pesiln,; nenely, that technical questions have come up which X
for ithe wowmeni prevent Sovliet representation, but that it 1s
hoped the nstier will he clearsd up ghortly. The Foreipp Dfriné
«l

haa sald thot it hopes the Amerloan preas oo tpont the matter

in the same way. The Foreign Office hae notlifisd rr.Pden in (-
T

. pgoow end we prosume he hea corrunioated with 3Jecretery mll.

WINANT

The Ambassador
ur. Puoknell
Nr. Gallman
Hr. allison
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THE ECPARTUENT P STATE
BULLETTN

Hovember 6, 195
Vol. IX, lo. ZeB—lublioatien 2001,

Decleration of Germen /troaitiss
(Relonsed to the press lovenber 1)

The Unitsd fingimm, the Undted ‘totes and the ‘oviet Unlon hewe recelved
from sy quarters evilenoo of atrooities, masssores snd cold-bloodel mass ex-
eoutions which are being perpetrated by the idtlerite forves in the mony countrios
ﬂwhmmammmmrmmhmgnumlyw The bru=
tolitiea of Mtlerits domination are no new thin. nnd nll the peopless or ter—
ritorles in muirwmmmhmtmﬂufmthhmn
That in new Lo that many of thase territories sre now being redemmed by the wi-
vmmm-nrmnhmm:-nmmmamummmmm-mu-
ing Hitlerite ns are redoubling tholr ruthloss cruslties, This is now evideno-
ad with partioular clearness by monotrous crimes of the Hitlerites on the ter—
ritory of the Joviet Unimm which s belng liberatsd from the Hitlorites, anl on
French nnd Italisn torritory.

fAcoopdingly, the aforesald three allied fowers, spescing in the interosta
of the thirty-two (thirty-three) United latlons, hereby solemly dsclare and e
full warmning of thelr decleration as follows:

it the time of the granting of eny armistice to sny govermsent which ooy
be sat up in Cermany, those German officers snd men snd members of the fiasd
party who havo bosn responsible for, or hawe taken a consenting part in
above atroolties, monasores il exsoutions, will be sent baak to the coun
in which thelr cbominable deeds were dome in orler that thoy may be Judged
puished nooording to the lows of these libernted countries and of the free
govermmants which will be oreatsd theredn, Lists will be compdled in all pos-
aible detall from all these countries heving regerd espocially to the inyaded
parta of the Soviet Unlon, to Foland and Csechoslovaicia, to Tugoalnwls and
Greece, includlng Crete nnd other islands, to lorwsy, ‘emark, tho Hetheriands
Selgiwe, luxemburg, Pranca nnd Ttaly,

Thus, the Cormans who tnke part In wholssale ahootings of [talisn of''icers
or in the exeoution of French, Dutch, Selglan or lorweglon hostages or of Cretmn
peasanta, or who hawv: shared in the slsughters inflioted oa the people of
‘oland or in territorles of the Soviet Unlon which are ooy balng swept aleny
of the enegy, will imow that they will be brought back to the scens thedy
arimes anl judged on the spot by the jcoples whom they have outraged,
those wiw hove hithorto not imbrued thoir hends with insncosnt blood
thay joln the renks of the gquilty, for moet assuredly the three allied o
will pursue them to the uttermost enla of the enrth snd will deliver thom
thelr soousers in ordsr that justice may be dooe,

g
ik

The sbove declaration is without prejudice to thw cose of the major
eriminais, whose offences hmve no poartioulsr geographdcoal ol
who will be punished by the joint declsion of the Governmenta of the Allies,

|

(5igned)s ROOSEVELT
HURCHILL
IR




Enickerbooker Club
A Fifth 'venue
Now tﬁ"i- .' t.

Kovesber 11, 1847,

Da:r Ir, 3usratiryl

I iz vory soarvy foleed thet ay Aap-vturs for Furope
colncides with your returm ta this country.

I hove 4iscussed the subject of policy with ¥r.Long.

I beliove thiut the bu incas of sy Comittee will be
to toke 1ts part In the grent effort to prevent =~ third wae,
rather than parely to wet +s n lostrusent of vemge-nce for
past Wrongs.

‘desuntely to carry oot the dutiea of this Comalttee,
I think we will howe to be protty toughe The fivst thing 13 to
make 1t clenr to cvery last Os=r¥u In the world th-t wr 1a not
n profitible bosiness, Unlisa orospt o4 s-wers jJostice 43 fone
they will go buok to their old4 fde a,

I hawe alwoys felt, =ince T Pirat dnew you 4o the
Arusn, thik yoo were the beat coonndd st 1o sulkile 110s, "th
you I 40 pot have to Alsroas the suhyeet In et Al

Pive yoora ~fter the end of this wor, Gorsnny, unleas
tremendously restriiped, will bhe rolatively f-r strenger then
it has ever boen in 1ts history. Every othor c~untey in Curope
hes bern bled white 01 #1111 toke “nywhore Crow thirty to Cifty
yenrs to recower, It 1s lzoat fupossible to believe tEhat
Geroony will be reduced to -mything 11k~ th t cxtent,




I hopa thot you want the #.r Gullt Teanianion to
go 28 £ar =8 1t 2an nd ko be & towrh A paanible. T ahrulA

Be groteful If you would writs wi yu=n-if, @' tall me how
f'r you will 1ot we go==how tough I =vw be,

I have in the poat, =ad you hove too, shown no Cenp
of reasponsaibllity, nd we ire nelther the worse for it,

I ' porticulorly enxious thet ny wifs, “n1  ¥ias
Grigaty, the Secretary, whom I woa originnlly told, laat summer
when I received the ppointaent, would ~scoapiny me to Loodon,
ba sent over na soon ne poasible, preforobly by irolene. It
will be 4ifficult orginizing the Towmdttar withogt o Searatnry
to tike charge of the urﬂr:{-; it without zy oile to isaiat pe
in my socinl intercourse with sy =ollespuea,

I anauld be very proteful fodecd 10 you whuld ratuiest
for them the nocesasry drpl.ne priocities,

E=<apeatfolly,

Haybert Pell,

The Hoaorable
Cordell Huell,
Secretary of HState,
Stute Dep -etuont,

tgnington, M0,
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e—— Decasber 22, 1943.

o, 351k

Tha Honorabls
John G. Winant,
Amarican Asbassador,

Sir:

I refer to the Embassy's telegram no. BL03 of
December 2, 1943 in whizh Mr, Lawrenoe Prouss, asaistant
to the American member of the War Crimea Commission,
requents the Department to forward sertain highly
confidential and reatricted documsnta on war crimes,
and snolose herewith the dooumenta requested,

Those doouments are exploratory and analytiocal
in charmoter and should in no way be regarded as
expressive of approved poligy. They are transmitted
solely for Mr, Preusa' guidance and background and
should not be submitted to the Commisaion, although,
of oourss, the ideas assesbled in these documsnts
should be usefud to the American member of the Com-
miseion and his assistanta, Thore have been importent
davelopments concerning the question of the trial and
puniahment of war oriminals since these doouments were
prepared, and it is important to bear this in mind in
paldng uss of their contents,

You are requestsd to inatrust Mr, Preuss to bring
the documents with him upon his returm to the Department.

Very truly youra,
For the Secretary of Stata:

(signed) A.A.Barle, Jr,

Enalosurs:
Poldsr containing
documanta on war orimes,
Th0,00116 Buropsan Wan'1180

P2 JDT :CM2
Vs L
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DEPARTMENT OF STATE
WASHINGTON

Docernber 268, 1943
AIR MATL
My dear Mr. Pell:

I have your letter of lovember 11, 1943 regarding
your wori on ths United Nations Commission for the
Investigation of War Crimes, The Commnlasion is, as its
nare indicatea, a fact-finding body, which will be engaged
in the collection of all awailable evidence with respect
to wur erimes with a view to identifying those responsible
for such crimes and assembling the evidence and proof of
thelr guilt, It is not contemplated that the Commisaion
will be entrusted with the trial of war criminals, In the
circumstances, and in view of the functions of the Comnission
there would be no ocecasion for it or its members to make
decisiona as to how cases should be disposed of after evidence
has been assecbled and turned over to those charged with the
duty of procesding with the cases,

The Commission will adopt its rules of procedure,
Doubtleas, the various interested governments will furnish
the Commlseion with data concerning war crimes and facili-
tate it in every wey in obtaining all possible pertinent
information or evidence,

The Department desires that you keep it ndvized resami-
ing the activities of the Commlssion, and that you aak for
instructions respecting auy questions on which you may need
guidance, Your written commmications should be sont through
the pouch of the Embassy at London and, when occasion arises,
you may also tronamit through the Embassy any sirgrams or
telegrame that may be necessary.

3incerely yours,

CORDELL HULL
The Homorable
Herbert C, Pell,
United States Menber of the United Nations
o Commlssion for the Inveatigation of War Crimes,
Care of American Embassy,
London, England,
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Latter, 1-11-78 PPARTLTNT OF ITATH
Sate D" %= TAUG 311972
By B H. Farks

=

Weshinrton

The ''sanoratle Herbert . Tell,
Dommlasioney Tfor the Uaited itotes on
The "™mited Vntions !nmuirsion for the
Investi~ation of "ar Crimes,
Gure nf rmeriocn Tnbaasy,

London,
irs
vith reference to vour telerran of Jecenber 15, 17943
(the “mbnssy's 70,8726) anreeatine thoet ¢ venort be rree

cored for rou bused on derartnental files on the virious
covmuniceticns relutins to esylum for wer eri-incgls in
neutrzl countries, there ls transnitted herew'th o
~emorendum sumarizing sael zorresnondence In the ' epurt-

4

ment's files to date.

Veryv truly yours,

(sunnat crke out simn ture)
Tor the Secrotary of Stnte

nelogure s
Lwarjore ndum

740.,00116 “urspean ar 1939/1193
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DEPARTMENT OF BTATE
WASHINGTON

SEIFIED
state Dot Lettar, 1:1173 L ol JAN 15 194k
By B 1. Parks Deis,

LRt i

o, 2

The Honorable

Herbert C. Pell,
Comduaionar for the United States on the
United Nations Comdlwsion for the
Investigation of War Crimes,
Care of Amerlacn Esbassy,
Londen.

8iry

With refersnce to talegram of Decomber 15, 1943
( tha Hubasay's no, 57 stoting that 1t is important for
you to have 31l materials on war orimes prepared by the
War Deportment, there is tronsmltted herewith a memo-
randum prepared in the Office of the Judge Advocaie
Genernl on the subject. The War Department, in trmna=
mtting the memorandum to this Department, noted that it
is glessified as confldentinl. It atated that there is
alee presently in preparntion in the Office of the Judge
Advooats General a memorandum of cases befors =ilitary
Commdasions in which the acoused were charged with viclation
52 the lwas of war and -ut forward the dafense that they
asted pursusnt to orders from superior officers, When a
copy of thia memorandum is received from the War Depart-
ment, it will be tranamitted to you.

Very truly yours,
For tha OSeoretary of State:

Signed: T

Enclosures:

Memorandum of Ootober 30, 19435.

Th0.00116 Buropean War 1933/1193




lLondon, January 22, 1944

Durward V. Sandifer,
Division of Polltionl Studios,
Department of Stata,
Washington, D. Cs

Dear Mr, Jandifer:

Yesterday I sent to you, by alr mall pouch, a
detailed statement nm-rnuf some of the major blems
whioh the War Crimes Commisslon faces., In this atter,l
wish to refer to my own part in its work, and to the ques-
tion of =y return to the Divislon.

During my first weeks hers there was very lictle
for me to do, beyond an attempt to fight & fluo attack and to
get moquainted st the Embasay cnd with some of the members cf
the Cozmlsslon, MNow, and especinlly alnca the hﬂlldl{l I
feel that we are on the way to acoomplishing substant ro-
sults, There have been, in sdditica to the scheduled meet-
ings of the Commlsslon, numerous conversations and confer-
saoes wiih verious aanbers conceralng various aspects of the
work, Many of these T attend, and when I do not, 4r. Pell and
T always talk over the sit,u.nt.{on thoroushly both before and
after. lwecently, I have seen Dr. de lloor, Prosident of the
Tuteh Courts, most frequently. IHe has already drafted a plan
of an internatlonsl court, and 1 find in discussing the prob-
S with nim, that 1t resembles closely in its main outlines
1 60 g. If we are permitted to ccusider the problem, I think
it most 1lkely that de Moor and T will be the go=-puthors and
that we shall have no great difficulty in producing an accept-
able plan, provided, of courase, ghut the pepsrtoent will give
to us the same [roedom thet the other delegatlons seez to have.

T have sceompanled Mr. Fell to all meetings and have,
wlth the consent of the members, felt free to speak, sspecially
ainoe the Commission has, up to the isst meeting, been "informal-
1y" organized. This situntlon is now regularized by the provisicn
of the hules that o member may designate an alterpate for any meet-
ing, ino a subsomaittee meeting, or part thereof, Koo and
I’ali are the only oaes who Come peoompanied, and for the reason
that they are the ouly "pon-legel” membors. The new rule will
glve me an opportunity to serve cn one or more of the suboommittesa
which will probably be appointed at tho pnext meeting for the con-
slieration of partiocular subjects--such as the cholee of low and
tribunals, or problems of surrender and extradition.

The Commisslon is e really distinguished body, with &
fine array of legal telent. T nm especlally impressed u!t-h the
general spirit of accosmodation and the complete absance of any
avldence of natiocnalistic feeling, unless it be o slight reative-
ness under what seems to be a certaln amount of guldance (or is 1t
obstrustion?) by the Forelgn Office. No motlon has been rejected
on & vote, but motlons have been pmended or withdrawn when cpposi=
tion seemed to be developing. lo one ralaed the guestlion of una-
nimity when we were gonsldering the adopticn of rules on voting.
The initisl proposal called for a bare cojority, with the proviso

that
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that any member might call for a }/5 vote E_nmn vote is
taken: on the initiative of Ambassador Col s 8 2/3 vote may
be called for, That, after all, accomplished our purposs, and,
e the Commission 1a now constituted, makes only the difference
of one vote.

De Moor T consider to be the ablest man on the
commission., He oombines an exhaustive legal knowledge with a
rare gift for diplomacy., Everyons l1ikes him. The same appliea
to Ambasssder Foo, who, however, relles on Dr. liang for his
legal edvice, 3ir Ceoll is so cautious end conservative that
ene is justified in saying thet he never moves-—he ia always
pushed., I'm afraid thet we meet too close to Whitehall to give
Sir Cecil any real freedom of thought, Of course, he is an ad-
mirable chalrman, with s great abllity in s up. Lord Atkin,
it scems to me, {4 rether more interestud in wo than ldeas,
but perhaps we need him to pounce upon & word or phrase to tlight-
enit up. Mr, Pell has made definite and valuable contributicns
and, in steering through the rules of progedurs (which he 1
d.rn{'tnd-.} did & very neat and dexterous Job. He antlicipated and
met neerly every possible objection, and onused some amusement by
the stetement that "we, after all, are nct o legislature, but a
group of reasonable men."

My relations with Mr. Pell, both personel and in con-
nectlon with our work, ore of the most cordisl nature. ur, Pell
in the rirst to admit that he is in need of advice on the inter=
pational and criminal law aspecta of these problems, He listens
to every suggestion with the greatest courtesy pnd attentlion,
and seems penuinely grateful to recelve it. The enclosures will
throw further light on this.

This briogs me to the queatlon of @y eventual return
to the Divislen, T hope that T should attach no signiricance %o
vour fallure to mentlon it 1 & our letter, Lt is some time since
T wanted to return very largely because I was lopely ond found
1ivinr conditicns nlmost intclerable. T am thinking now of the
relntive effects of my prosence here apd in VWeshington. It seems
to me that the most important part of ocur work will be accomplleh-
ed by April, end that I might return sbout that time with the feal-
ing that T have made what contribution T can at this utn.fa. Mr.
Pell, of course 1s reluctant to have me go, and he, and Sir Ceell,
de Moor, Glamer and Koo have all sald chat they hoped I could re-
turn at a later time, That, of course, is & tridge we can oroBs
when we come to 1t., There is no need to rulnﬂn;uu of the under-
standing under which I left, for it wes one required both by the
Division apd by myself. As for the Division, I hope thet it is
felt there ic some need for me, although 1t mmy be ccansldered, of
course, that the addition of Susmers haa plugged any hole I may
heve left., I was reluctant to leave al the time T d1d becouse I
felt that with the establishment of the new committees we werse
entering upon a new and more lmportent pLase of our work. If I
remnin here many montha longer I fear that I shall lose touch with
the work of the Division and may have scae difficulty in catohling
up. e are congerned hare with a single problem, after all, and
' am anxious—=or will be, in & eccuple of months--to work again on
the wider range of problems with which our Tivislon 1a concerned.

In the meanwhile, Mr, Pell has laced the task of
ghoosins & sucoDBSOr 84 upon my shoulders, that is, he will

try
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try to secure the sppointment of any ono whom 1 reccmmend. The
tion I have to make is this: A. H. Carretscn hus been here
with B.%.W. since Mareh, and 1s now Aoting Chief of the CGeneral
Intelligence Jection with a staff of some thirty-rive members.
He was vory anxicus to come into the Division last spring, but
felt that had to mcoept hias present position when the matter
was delayed., [e would now like to joln the Stute De in
order to heve an opportunlty to work on internstional law, the
subject of hie nelpal interest. e would be willing to teke
my present position at a P-6 rating (he is now up for promotion
from P=5), provided that he would be glvon the month's leave in
the Stateas now due him, After that iod, which he would employ
in working into the Diwvision, he would bte willing to return for an
{nderinite stay, There iz no reason why his leave should not over-
lap my leaving here. If you think well of thls socheme, 1 wish you
would let me know os scon as possible, for these things take time
to arrange., Cverythins would be satlsfectory from the budgetary
point of view, for Mr, Pell is allowed two apslstants, Jo far es
the Division is occnoerned, the situstion would not bo altered
since he would be on detall, Tt way be oxpected that llr.ﬁinfiar
would ralse objeotlone, and Garretson, therefore, would have &
definite offer from the Department.

On mesting Mr. Surretson I had a very different im=-
pression from that which T rocelved on second hund inforaatiosm. I
consider him an extracrdinarily agreeable, intelligent and well-
ipformsd man. Had T known him, I should certainly have backed
him strongly as rirst ochoice for the .dvislea. I had him for
luneh with Mr. Pell, who feals the same as I do.

would you glve this your wery serious ocnslderation,
and, if you want me back about April, find out what you can about
passage? Mr. Kelchner coule probably glve you larerastlon on this
point.

I am naturally \rur{ anxious to learn about the work of
the Divislon, especislly in view of the recent orgenization, of
which T hove read in the papers. would it not be possible for
Tohn or Allce toc dictate a few pages describing tho main cutlines
of our work du:m the past Cew months? T have had nothing but
perscnal news, thant from a single member of the livlslon.

The documents arrived s cocuple of weeks ngo. Mr.Pell
says that he flnds them useful amdh{nu may be assured that they
will be used for the purposes !" r which they were lntended., I
hope scon to recelve the report on asylums, which I was about to
start on when I left.

or. John Colombos and Sir Ceell Hurst have asked me to
deliver a paper at the Grotlus Scclety ln the first wesk of areh.,
T explained to them my limitations, but they left to me the choice
of & subject which would be free from politlcal implications. Ca
the sdvice of !r. Fell, who sald that he would assume responsibil-
ity, I mccepted and chose o subject which I think would be of scme
interest but which certainly compromises nc onei "inglo-American
Concepticns of Jurisdictlon with respect to Crime,.” I wrote &
paper on that sublect for & German journoal some years ugo and have
regrotted that T had not addressed it to Britlsh and Amsriocan
readers. T shall, of course, bring it up to date., War erimes,
of course, will not be mentloned.

A‘Fﬂ.ﬂ
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Apart from two bouts of flu and a perpetual cold,
1 have gotten along as well as might be hoped for in this
climate and under these conditions. This weelk, after the
pea soup fogs of the last, we have had exceptionally fine
weather, it hes hed 1£u corresponding effect on my spirits.

Please give my very beat to the members of the
nivislon, and especially tc my unit and those next door.

¥ith kindest regards, I am

Yours sincerely,

LAWRERCE PHREUSS.,
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4 IR FOUCH

No. 13438 London, Junuary 22, 1544

SUBJECTs Evidence relating teo War Crimea

The Honorable
The 3ecretary of 3tate,
'ﬁ“hlnutﬂn. ve Ce

8ir

I have the honeor to submit for the Department's
m“m-m-r:m-nth-mm-r
evidence of war orimes prepared by Mr. P.H.BsKkent, of
the Jolieitor's Office, Mr. Kent, who 1s a
mhwufmummuthmmtmdm“
rmmmmlﬂuhlmmxm » 18 the
o aotually charged with the colleo end as-
sesament of evidence of war orimes committed against
Fritish nationals,

Respectfully yours,

LATHENCE FREUSS

issistant to the imerican lember
tnited lations Commissien for
the Inveatigation of War Crimes.

Enclosure: Nemorandum
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1. tuch of the information as to the ommdasien of war orimes
1s not wvailable,snerally apeaking, in u form which _ives 1t
evidential valus under the fulss of Evidenes in Fn,llish Law.

on the other hand, moat,i! not all,of such inforeation would

be udnissible as evidence under most Continental systiems,

argmant on a m‘m af sush lettars asa to waether
in the elrcuns ware adoisaible,. loreover
would not be admdssibls in other casea in which

a witness oould not be made avallable [or good reasen,
Seie military duly elaswhere., The sanms obaervations
1y to corsmaications by the ®Man of Confidence”,
(b) Uedical reports ought to be adnitted tmt
limitations on tholr adalssiblility are sueh as to sxolude
211 such that might be avallabls conneotien with War Crimea,
) 3ome written statements =i ht be adnlssible
by & liberal interpretation of the "res eatae” rule,
but hore agaln any opportunity for tealnical argument
oocoupying waluabla oughit Lo ha -~emove! In advanos
by lsglalative snactuant,
(4) It 13 -oat importanl tlail reports of witnesses,
pmlrur].:r taken und recorded, .nd the waluable results of
ml snquiriea, taken at or abertly after the eventia
should be zade avallable., For axemple, saguirles have
bean held in Caire under cath in regard Lo war crines in
afrion, vith armies of ocooupatlon &ll purts of the
world it may well be that mem who .ave evidenos at sueh
snquiriss ocannot be mude avallable, Apain, men drawn
fron different purts of the “mpire may bave returnsd to ihadr
homas, In other oases thay may bave bean ikilled in subcequent
operailons or have died. In one ouss where o veluable statecent
was cade in ithe United ingdom though not under cath the wit-
neas hos become & mental case as A result of what Lie has suf-
fered cnd coneclvably * - his oral evidence may not be avallabls,
RL.JIIMHH sud statutery declaratlons should be made
ad:ias -

(£) ofrieinl cesrmniostions from Cerman suiboritiss abould
be néaissible ms ndmission of the basle fuots,s.ge.of the ldlling
of a prisonsr of war by shooting, or as establishing the name
or names of the persen or persons concerned in any particular
offenoe, or the name of Camp Commmndants or other offlelels, er
any other relevant mattor,

&) 0fflolal reports orf the r'rotecting l'ower, mb ject to
oonsent, and by the International Ned Cross,of a general shareaoter
'E.ﬂ“““ o beok round and afferding corroboratlion should be ad=
I hh!

de rFrovision will alse be required for ithe setablishmsnt of machin=
ary to Llake evidenoe on ocomisalon with proper safe uards for the ine-
tereata of the wosused. At the end of the lest war evidence was tokemn
«t Dow 3treet in agreesment with the (ermman Jovermment but 1t should not
w to leave wy mutters cuistanding for negotlatlon with the

Foware .
Dated 24th December, 1942, P. Ho A. FENT
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London, January 22, 19G4.

Mr, Green H. Hackworth,
Lagal Adviser,
Department of State,
Washington, D. C,

Dear Mr, Haclworth:

I am enclosing a copy of & report which 1 have
sent, at his request, to Mr, Sandifer, It may be of
some interest to you, since it represents an attempt
to consider our problems as a whole, mnd, therefore,
furnishes a more complete picture than can be found
in our separate telegrams and despatches,

You will note that we are especially snxious
to obtain authorization to submit our Tentative Draft
Provisions on the Punishment of War Crimes to the
Compission 85 & basis for their disoussion of the
problems of the cholce of tribunals, Gensral de Baer
and Dr, de Moor have already evolved plans for an inter-
national court., They have not, however, given their
drafts the maturs consideration that we have given o
ours, If we ure able to submit our plan we shall have
s great advantage over the other delegations and could,
because we have reduced it to concrete form, expeot to
have it adopted in the main, Although all members of
the Commission favor the utilization of national courts
for the trial of the great majority of cases, mo ons ex=
cludes the establishment of an international tribunal
for the trial of specified categories of cases, It seems
to ma that the dual system ujon which our draft is based
is quite consistent with the terms of the Moscow Declara=
tion, and I am sure that the members of the Commission
would agree,

It is my hope that we may n~coomplish the fundamental
part of our work in the next few months, and that by that
time it may be possible to get down to aifting the evi-

dence relating to specific cmses submitted by the various
governments,

With highest regards, I am
Respectfully yours,

LAWHENCE FREUSS,

Enclosure: OCopy of report.



PEFRCELS

ekl EADRARS T THE FRASLM G ROOSIVIET LAAARS

London, Jamusry 20, 194

Mr, Durward ¥V, Sandifer,
Myvision of Politioal Studies,
Department of State,
Washington, D, C.

Dear Mr, Sandifer:

I have your letter of December 30, a reply to which
I have deferred until after the meeting of the War Orimes
Commissiom, held on Janunry 18, This meeting, at which the
Commission was formally constituted, was the moat important
to be held thus far.

You have, no doubt, received my lettsr of several
weeks age in which I attempted, in an informal way, to dla-
ouss oertain of the problems which the Commission is facing,
ﬂﬂ,MhmhdmmmdthMMM,m
should throw scme additiomal 1ight, I shall mot, therefore,
review the material contained in the various cables and des-
patches relating to the diplomatis mesting held at the Forelgn
Office on Ootober 20, 1943, or to the informal meetings of the
Comalssion, held on December 2, 1943, January &, 1944, and
January 11, 19k,

w—m;mwmum
has delayed the cons tutlon of the Commission has been that

of Bussisn participation (see Embassy's 5681,0ctober 20, 1943).
As you know, the Soviet Government has sought to cbtaln recog-
nition of its alleged western fromtiers collaterally by secur-
ing separate representation of the All Uniom Republics upon

the Commission., This raissd s question of primary political
importance upon which the Commission has not been competent to
judge, Although repeated invitstions to appoint a represanta-
tive to the Commission have besn axtended, no response has up
to this time been received, However, in order to svold the ap=
pearsnoe of preaipitate aotion, the Commission has, up to the
time of the meeting held yesterday, considered itself to be
organized upon merely an informal basis. Sir Cecil Hurst and
Lord Atkin have been particularly insistent upon the desirabll-
ity of sweiding sny sction which might endanger the prospeat of
Soviet participation. As early as December 5, 1943, however,
Mr., Oliver Harvey of the Forelgn Office wrote to Mr, Bucimell,
stating that "our fesling is that the Commisslon will have to
procesd with its work without Soviet participatios." MAmong the
members of the “omzission there has been & growing feeling of
impatience ower the delay, snd a desire to get down to work,
while, of course, leawing the door opam to Soviet entry whan~-
oyer they should be ready, Consequently, at the meeting of
January 11, Mr. Pall offered a motion, which was voted unanimous=
1y, to consider the Commission to be organized as of January 18,
On Japuary 17, Mr. Winant, Mr. Pell, Sir Oecil Hurst hod a con=
ference with Mr. Edem, who stated that the Forelgn Office oom-
sidered that the time had come to go shead, (I enclose two

alipplings
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somewhers
They, ani the publicity attending General de Basr's wisit
to the United States, have caussd the on
resslution requesting mesmbers to refrain from all cutsids
discussion of our work, exoept with the consant of the
Comaission. )

The last source of 3ir Jecil's hesitanay having
Mrml,mo—ummmwu-mmw
tion on January 18. The slections of 3ir gecll Hurst as
President and of Mr, Mmmioodu&mnurrﬂmnl
were confirmed, hli--rumlntmm’m-hﬂm
by a committes composed of Mr. Fell isbassador ¥V, K. ¥Wellingtom
Koo (China) and Mr, A. Gros (France) were adopted.

W—- The most important subatantive
question relat to Commission's functions concerna the
porpossd Teohnioal Conmittes (ses Bsbassy's Despatch 1237k,
Hovember 22, 1943; Esbasay's 8504, December 7, 1943; Depart-
ment's 8229, December 30, 1943), At the meeting of December
2; 1943, Imqmthlnnfthupm-ﬂmwuw the
Dutch, Belglan, Osech, Horweglan and American representatives,
on the grounds: (1) that the creatiom of a Permanent
georatariant to deal with routine questions and of & Technloal
Committes to consider legal and political problems would

¥ the present Commission of any real significance; and
{2) that the personnsl of the Commission, compossd of dis-
tinguished suthoritles on international and criminal low, waa
quite adequate to perform eny tasks which might be allotted to
the proposed Techaloal Comalssion.

Sir Osoil, voloing what he belisved to be the settled
intention of the Lord Chancellor, urged that the War Criues
Commission was merely a technical body and that for the con-
sideration of such political questions as the establiskment of
an international court it was necessary %o have a body in which
"Coyernments® should be represented nnd whish would be competent
to take political decisions. In reply, ssveral members pointed
out that any important guestion would, in any event, have to be
referred to the interested Governments, This point of view was
shared by all mesbers, with the sxoeption of Sir Cecll Burst
and Lord Atikdn, who considared themsslves bound to the position
taken by the Lord Chancellor, In Embassy's 8504, Decsmber T,
Mr. Pell mxmmmwﬂwﬂnumm pguinat the
establiskment of a separats Technlocal Committes, In Depart-—
ment's 8229, Decesber 30, it was stated that "So far as the
Department kmows, the British suggestion has not been abandonsd
that 8 technicsl commlittee should be created to consider these
subjects as mentioned in the Department's telsgram of Decembar
3 (7644). The interssted governments will have to rench &
decision on this matter.®

As a result of numercus conversations among the members,
& ocospromise solution was svolved, although it has not as yot
besn formally adopted. The fomuission Ltsslf shall appoint
yarious sub-committees, and any government represanted thereon
mnhmamthnppudnt:p-rmMr then a member of a
Commission to sit for tha ponsideration of a partioular ques-
tion, Thus the Lord Chancellor might sit for Sir Cecll Hurat
whenever there is under iiscusaion any question which might re=
quire legislation or which the Government might be oalled upom
to defend before Farlisment. Aso, if there is under Adiscussion
a purely legal questiom, the Chinsse Asbassador might appoint
his legal adviser, Dr. Liang, to alt for him, Frovision for
such alternates was made in the Fules adopted on January 18,

Er
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Sir Osoil, after consultation with the Lord Chancellor
and with the Foreign Office, announced at the meeting of
Janusry 18, that his Government would be willing to drop the
proposed Technical Committes prowided that all interested
Governments should comcur, He considesred this necessary on ao-
count of the aotion taken by the diplomatic meeting at the
Foreign Office on Ootober 20, 1943. We have, therefore, seat
a telegram to the Department today, requesting such conocurrence.

f Commi ' «== From the outset there
has been conslde ung ty as to ths scope of the tasks
to be performed by the Commission. Had the plan for a Techaloal
Oommittes been carried out, the Commission's work would have
been confined to examining and passing upon do of nlleged
war criminals submitted by the Permansnt Secre at, All
mesbars of the Commission, however, with the possible exception
of lord Atkin, take the view that we should be concerned with
means of of the lew with respect to war crimes, and
that Comaission should be competent to make recommendations
to the interested gowernments with respect to all relevant
matters, includifg the _osaible sstablishment of an internaticnal
tribunal to deal with certain specified categoriss of cases, The
general view 1s expresssd in an excerpt from o draft mesorandum
by Dr, B, Ecer (Csechoslovakia) which has been circulsted to the
manbers of the Commissiom, and which will be discussed at the
mesting of January 25:

1, I think that the work of our Commisalon
should not be limited only to the examination of
dossiers and to the compilation of lists of orim-
inals, This is n necsssary work, of courss, but
not the most important, Apart from the faot that
it is impossible in the actual aituation to ob-
tain all the necessary evidence from our sountries,
1 cannot help feeling that the task of ocur Com~
mission, a body composed of highly qualifisd law-
yors and experts, and presided over by one of the
most distinguished international lewyers and an
sxparienced internationsl judge, should not be con=-
fined solely to this work for which & body of well
trained officials would be sufficient, I am com-
vineed that the events thot have happensd in the
oooupled countries after Octcber Tth, 1942 Sth
date when the Oommission has been announced), end
aspecinlly the Moscow declaration of November lat,
1943, have put before the Comnission further taskss...

I would like to give here a summary of my
own opinions on the task of our Comoissiom:

(a) Acoording to ths Moscow Declaratlon
of Mov, let, 1943, the sotual instrument for the
punishment of a great majority of crimes, i, e,
orimes comitted on the territory of an ococoupied
country, will be the natlonal oriminal courts of
this sountry which will try sscording to its own
ariminal lsw, As to this group of orimes the
task of our Commission should be to help each
Mlied GCovermment to bring before its cwm courts
oriminals who sscaped either to Germany or to the
other Axis sountries or to neutral countries or
even to Allied countries., The Commission should
be espowered to elsborate and to suggest to the
Alldied Governments an inter-Allied Convention

ensuring
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ansuring thelr collaboration in this matter,
The charge snd the trial is the matter for
the national publie prosecutors and criminsl
aourts.

(b) According to the Moscow declara-
tion, the orimes "without partioculsar geograph-
ical location™ shall be punished a "joint
decision of the Allisd Governments®. As far
as this group of orimes is concerned the taak
of our Commission would be of & more construo-
tive nature, As for this group of crimes no
Jurisdiotion of an Allisd Stats exists accord-
.'I.Iq to the prinoiple "lex delioti commissi"

to the prinoiple that the State
hu the right to punish orimes committed abrosad
on ite own citizens; the Commisslon should, to
my mind, elaborate and suggest to the Allied
3tates an inter=Allied Convention estsblishing
an inter—=211ied Criminsl Court or alternative—
ly Allied Military Courts in the ooouplsd Axis
sountries. This would ba the besat jurdlical
form of the "joing decision®; The idea is
strongly supported by public opinion through-
out the whole of the free world, eapecially in
the United States and in the 3oviet Union. This
solution shall be pueferred to other soluticns,
sspecinlly to a"politionl descision®™ without
trial, History has abown that political de-
oisions in matters of justics were disastrous
after the Pirst World War, The consequence of a
new collapse this time would be more grave,
Therefore, I suggest that the examination of the
further work of our Commission should be put on
the programme of our next meeting,

In Department's 8229 of Decsmber 30, it is stated that
"The Department does not clearly underatand... whether the
ommission will be sxpected to study the nature of the tri-
bunal or tribunals and the procedure to be followsd subse—
quent to the development of cases snd evldence,” In ths ab-
sence of any instruotions from the Department, Mr, Fell and
I do not know what our attitude should be when such a sub-
Jeot comes up for discuasion, It is obwious that it is dif-
fioult to determins the adequasy of evidsnos whan one 1s un-
aware as to the nature of the tribunasl to which it la to be
presantsd, Various members of the Commission-=and notably
the Dutch, Folish and Belgisn members—have urged strongly
that we consider this problem, It will be discussed at an
early mesting, and, in the sbaence of instructions from the
Department our voloe may go by default., It therefore places
us in sn sspecially difficult situation when we are told by

the Seoretary, in his letter of December 28 to Mr, Pell, that

"In the sircumstances, and in view of the fumctions of the
Comaiagion, thers would be no oooasion for it or its mesbers

to make decisions as to how casea should be disposed of after

evidence has been assembled and turned over to thoss charged
with the duty of prooseding with the cases.¥ We cannot kmow
who is "charged" with this duty unless the sroblem of the
oholoe of tribunals iz conaldered and decided.

Tentative
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tha Coms) om, esped n he fact that sev

other plans wers sbout to be offered, Department's 8229 of
Decesber 30, said: “Tha Department will declde whether you

may use the draft to which you hawe referred (L 60 g), or

some modifioation of it, if snd when 1t should be decided

that the Comsission for Investigatiom of War Crimes should

make recommendations on these additionnl subjects, Subject

to the above statement, this does not mean that you may not
avail yourself of the outlines of the draft in any discussions
with vour oolleaguss on the subject.,® I have discussed the
draft brisfly with Gemeral de Baer, .nd, in more detail with
Dr, J. M, da Moor (Netherlands), Frofessor Stefan Glaser
{Foland), Sir Cecil Hurst, and Mr, Hugh McKinnon Wood, The
first three, at least, are in close agreement with the =ain
putlines of our draft, Dr. deMoor, sspecially, is esnthusinstia
conoerning the project and anxious to begin work at once on &
draft which would combine our project with one which he has
prepared under the susploes of the London Intarnational Assesbly.
Our polnts of difference are slight, and relats most entirely
to the proposed "Trial Courts.® des Moor would prefer Chambers
of the central tribunal., It is extremely important, tharefore,
mtmnqmtawmmmrnwum;m
make recommendations on this subject, Our project was alabo-
rated after a great smount of lsbor and thought, and, it seemsd
to ms, was intended to meet such s olroumstance ns has now
arisen, We recognize, as the Seorstary's lstter pointed out,
that "it may be necessary Lo give the draft considerable re—
vision in the 1ight of more recent developments and trends of
thought,” Presumsbly, snd sspeclally in the sbsenoe of definite
instructions, we may be truated to take ascount of such changes
in visw of the situation on the spot. We have an opportunity to
offer the Comnission scmething definite to go om, and should we
fail to ndvenos our own project, with appropriate revislons and
amendments, we shall have to consider those advanced by others.
Inless we nre instructed to the contrary, therefore, we shall en-
gege in informal and purely tentative conversations with the
other mesbers concerning a plan of a system of tribunals, re-
oalling always that all recomsendations would have to be sub-—
mitted to the interested governments,

tion of Evi ,== The members of the Commission
huwhmnqm-mmmitmthsmnhryhunlm
details of svidence agiinst individual alleged war oriminsls,
on forms provided by the Commission, Thus far, no oases have
been submitted, but I know that & number of governmenta have
prepared cases snd are prepared to send them in as scon ns the
form has besn determined, In the British Govermmeat, Nr.
P. N, P. Ksnt, of the Treasury Solioitor's Office, is in charge
of the motusl preparation of cases, which hawe been drswm up in
the form of definite charges sgninat apecified individusls, to-
gether with dossiers of availsble evidence (depositions of es-
onped priseners, reports of the 'homme de mﬂﬁ' in prison
camps to the Proteoting Fower, reparta of prooe of Garman
military courts to the Protecting Fower, eta,) and analyses of
the svidence with a view to determining whether it is reasonsbly
complete, I have szanined large nusbars of thase cases with
¥r. Ment, and T sm impressed with the thoroughness with which
this work is being undsrtaken, and sspeoially with the high
degres of co-operation which he recelves from all dapartmants of
his Government, notsbly the War Office, It ssems to me quite
clear that we must satablish a similar agendy. Tha Departmental

files
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files sre in themselves insufficlent in that they rarely in-
dicate the alleged offender. Information of the type we need,
it seems to me, must come from the War and NHavy Depnrtments,
and it was in an endeavor to find out what sort of information
the War Department has that we sent out telegram B726, December
15 (reply, Department's 8087, December 22}, Under saparate
cover [ sm sending to the Department a sample form sstablished
by the Commission for the submission of cases, together with
two cases given to me by Mr. Kent to serve as o possible guide
to our Government in the preparaticn of our own casea, They
will probably be referred to Mr. Haokworth, from whom you oan
obtain them. I see no objection to your making coples, under
the usual safeguards, of course,

GIEEE Gmsldurlm;:— As I howe stated above, we
have no de tructions the Department concerning

many of the -roblems which arise from discussion or for decision,
While this might seem to give us considerable latitude for the
sxorcise of discretion, we nevertheless fsel somewhat handi-
capped in our discussicna with members who are more clearly
awnre of their governmsnt's positiom, It should be kept in
mind, I think, that the representatives of Great Britain and of
the exiled governments are able to keep in imsediate and con-
stant touch with their responsible superiors here in London,,
and that we, on the other hand, must rely upon the relatively
unsatisfactory medisa of communication by cable nnd pouch, It
is for that reason that I emphasize the need for all possible
despatoh in reply to our requests for instructions, for we are
sometimes asked ot one weekly meeting to mscertaln the views of
our governments befors the next meeting,

There is a further reason for pushing shesd the work of
the Commission, which was pointed out to me by Dr. de Moor. As
scon as A new front is opened and footholds obtainsd in countriss
now ocoupled, the governments resident in London will go there,
Conaequently, there will not be the close contaot batween members
of the Commission snd their respeotive foreign ministers which
now exists, and delay will ensus, It is, therefors, of utmost
importance that the fundamental part of our work be scoocmplished
within the next few months,

Under separats cover I shall write more concemning my
personal activities and the quostion of my return to the Division,
The above is intendsd primarily for your inforsstion, but, aince
it supplements in some respects our telegrams and despatchen,
you may wish to oall it to the attsntion of Mr. Notter and
Mr, Hackworth,

With highest regards, I am

Tours sinocerely,

LAWEENCE FREUSS,
Enclosure: OClippings
from iy

LY )
i Scotmman,
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Januaery 25, 1944

¥Mo. &

To the
United Stutes Commissioner on the
Mnuited Naetions Commission for the
Investigation of War Crimes,
Care of American Embassy,
London.

The Seoretary of State transmits for the information
of the Tnited “tates Commissioner on the United Nations
Commission for the Investigation of War Crimes a2 copy of
an article received from “rofessor 6lueck of farvard
University entitled "Law to be Applied in Trial of War
Criminals (With speciml reference to an International

Criminal Court)."

Fnoclosure:

Copy of article by "rofessor Glueck
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DEPAHTMENT OF STATE

January 25, 1944

To the
Undted States Comanadoner on the
United Nations Commiselion for the
Inveatigation of Wer Crimea,
Care of Amorican Embasmy,
London,

The Sscretary of Stats refers to the Comslaalcner's
dsapatol no, 12759 of Degesher 15, 1343 enclosing doou-
ments relating to the wnofficial =meeting of the Unlted
Mations Cormizalon for the Imvestigution of War Crimes
on Decesber 2, 1945 and regqussts that in the future he
transmit an additione] copy of such meports for the

usa of the office of tno Legal Adviaser,

740,00115 Buropean War 1939/1211
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London, “ebruary 5, 1944

Mr, Yarward V., Sandifer
“ivision of Political ~tudies
“Ygprrtment of tote
sazington, 9.C.

Jegar &y, Sandifer:

4 deliocate -roblem relating to the scope of the task of the
#ar Crimes Jommission has arisem during the past several weeks.
3ince I find myself in some disagreement with Mr, -ell, I hesitate
to submit a formal report concerning the matter. My remarks,there=-
fore, nre confidential :nd directed to you, with the suggestion that
you make such use of them as msy seem sppropriate,

Before his departure from the United  tates, Mr, sell had al-
ready formed the oonviction that the Commission had the task of
collecting and assessing evidence of crimes and acts of inhumanity
committeed by Germsn authorities against Germen nationals, and es-
pecially againast Jews, He would inelude all eriminsl aots since
January 30, 1933, and he undertakes to assimilate such scts to war
erimes strieto sensu on the theory that the measur-s taken against
Jews have been designed to eliminate a national element which has
obstructed Germany's preparations for war, He further argues that
the United Nations are under a specinl obligation to ensure retri-
bution for crimes against dissident elements in Germany whom we have
incited to commit sabotage and other scts of opposition.

I have objected thut the Commission's terms of reference are
to be interpreted in the context of positive intermational law, and
that war crimes, according to the accepted understanding, do not in-
clude acts conmitteed by a government on its own territory against its
omn nationals, especially in time of peasce, I have also pointed out
that the work of the Commission would be immeasurably incressed by
the inclusion of such acts within the scope of its activities, and
that, furthermore, we are without authority to do so, Mr, Fell's
reply to the first objection is that it is based solely on legalistic
grounds, that we must "create new law," and that we are free to es=
tablish pewcedent where no precedent exists, Wr. 'ell has advanced
no concrete suggestions for handling effectively the increased wvolume
of work which the adoption of his plan would involve, lHe considers
that the absence of precise instructions from the Department as to
the definition of war crimes leaves to him discretion to give to the

term
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tarm n very wide interpretation,

sawernl Jewish organizations, and notsbly the orld Jewlsh Congreas,

are very sctive in urging the inclusion of crimes Airected «gainat Jews
the list of war orimes, One group has, indeed, suggested that &

Jewish cbserver be appointed to ait with the fomeission, YTou will re-
onll that I spoke with Dr, NHahum Goldmsn, of the World Jewlsh Congress,
in Washington, and that I exnrassed my personal opinicn that retribution
for crimes sgainst German Jews would fall outside the scope of the
Npemission's tasks, Dr. Goldman, Srofessor Synat J. Cohn mnd Mr, A. L.
Bnnterman (Secretary of the British Sectiom of the Cengresa) have called
on Mr, Pell on his invitation. On these ocoasions, ¥r. Pell has sssured
them of his complete su port, and has urged them to "build a fire" under
their governments by means of a vigorous press campedign, When I expresasd
Lo him some misgivings as to this course, he stated that he was convinced
thot the enlistment of Jewlsh support would slone ensure the success of
the entire plan of bringing war ariminals to justice.

At the mesting of the Jormission on Pebrusry 1, I was cleoted a
pember of the newly-formed Subconmittee on Legal Juestions, which will
consider, among other problems, the drafting of recommendations as to
the scope of the term "war orimes," In the Mueyssions, which will
begin within the course of the next few weeks, it will be necesaary for
me to express some view, I mm, naturally, extremely relustant to take
n position, even in formal discussion, opposed to that of Mr. Fell.

It would be of gExktaxid the greatest aid, nnd 1t vould ayold some esmbarrassment,
if ey could bring this question officieusement before the proper per-

sons, The matter is of basic importonce, and the stond taken by the

several poverrments upon the recommenlations of the Commission will

detereine the future course of ita work,

I am mertnin you will sopreciste the reazons which hnwve caused me
ta bring up thin subject in tnin way snd that you will underatand the
iiffioult situation whish a confliet of loyelties and aonvictions pleces
me in.




mmmnmmnmm

- DEPARTMENT OF STATE
WASHINGTON

February b, 1944
No.5

To the
United States Commissioner on the
United Nations Commission for the
Investigation of War Crimes,
Care of American Embassy,
London,

The Secretary of State trunmalts for the information of
the Commssioner coples of $elegrame 274 and 275 to the
American Legation ©t Bern, dated January 27, 1944, regarding
the mistreatment of American nationals in Japanese handa,
These telegrams contain, inter ulia, the subutance of the
atatements released to the press by the War and Navy Depart-

ments on January 28, 19k

Encloaure;

Telsgrams Z7L4 and 275,
Januaxry 27, 1944
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London, February 5, 1944

Dear dr, “han

I shall be very wuch obliged if you ocould have
sent to me two ocoples of Departmental Order 1218, issued
and effective Janusry 15, 19, This Urder is on the re=
organisation of the Department of Itate,

I should also be much if vou cculd send some ad=
ditional informatiom of the Division of International
Seourity and Organisation., This is of purtinuln;/ﬁ::ur::i
to Mr, Preuss, who, so far, has received no information
from the Division.

r. Preuss's work here has, I think, entitled him
to a mark up.

Looking forward to receiving the doouments, I am
Yours very sincerely,

Herbert Fell,

Honorable
G. Howland Zhaw,
Department of tate,
'#nahin;‘bm.
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Londen, February 10, 1944

Mr, Green H. Hackworth,

Legel Adviser,

State Department,
Washington, D. C.
Dear Mr, Hackworthi

By letter dated Jenusry 25 I am instructed by the Seoretary
of .tate to treansmit to you coples of the Minutes of the United
Hations Commission for the Investigation of War Crimes,

I enolose coples of the Minutes of meetings two to seven, in-
olusive, together with oopy of the Rules adopted by the Commisslon
at its fifth meeting. /s soon as additionsl coples can be secured
of the Minutes of the Diplomatic meeting, held at the Foreign Office,
October 20, 193, and of the Minutes of the first unoffiocial meeting
of the Commission, held on October 26, 1943, they will be transmitted
to you.

A oopy of the Minutes of the eighth meeting will be enclosed,
for your use, in my letter to the Department transmitting copy of
the Minutes of that meeting, and in the future an extra copy for
you will be enoclosed in all such despatches,

Yours wvery sincersly,

HEHRBERT PELL
imeriocan Representative on the United
Hations Commissiom for the Investigatiom
of War Crimes.

Enolosurest
Minutes of meetings 2 to 7
1 copy Rules.
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BY AIR POUCH

London, Pebruary 11, 1944

Miss Pauline H. Reinsch,
Division of International Security
and Organization,

Department of State,
washington, D, C.
Dear Mies Reinsch:
I enolose a oopy of an informal report which
[ have svbmitted to Mr, Sandifer., Will you kindly

place this in my file,

Yours very truly,

LAWRENCE PREUSES

Assistant to the ‘mericen
Repr sentative on the United
Nations Comnission for the
Investigation of War ‘rimes,

Enolosure!

1 copy of report on
War Crimes Commission,
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Londen, Pebruery 11, 1984,

Hr, Dareurd V. m'
Mylsion of Intemnatiomal sourlty
and Crganisation,
Uspartment of tate,
Ll i
andd fory
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DEPARTMENT OF STATE
Washington

ATR MAIL

February 15, 1944

Dear Mr, Freuss:

I have your letter of Jamuary 22 enclosing a ocpy of one addressed
by you to Mr. Sendifer om January 20.

Concerning your desire for authorization to submit the tentative
draft provisions on the punisiment of wer crimes, I need unly call your
attention to an air mail communication that is being sent to Mr.Pell,
wherein it is pointed out, inferentially, that considerable water has
gon: under the bridge since that draft was prepared. We are all im=-
pressed with the necessity for expeditious procedure in these cases. The
draft that we prepared does not really lend itself to that sort of pro-
cadure,

In the air commnication to Mr. Pell and also in a telegram that is
being sent to him, the question of giving the Commlssion Jurisdiction,
which the British Government formally suggested should be entrusted to a
Technical Conmittee, is discussed.

I note that your letter tc Mr, Sandifer contains a statement that
njt is diffioult to determine the adequacy of evidence when one 1s un=
awere of the nature of the tribunal to which it ia to be presented", I
scarcely lmow how the nature of the tribunal will ensable the Cormission
to determine the adeguacy of the evidence, That, in the final analysis,
can only be determined by the tribunal itself. The dutles of the Com=
mission, as I see them, are to meke available to the tribunal the beat
possible evidence that may be procured.

I note what you say regarding the preparation of cases by the
Goverrments, and particularly your reference to the procedure that is
bein; followed by Mr., P. N. P. Kent, of the Treasury Soliciter's Office.
It was my impression that the cases were to be prepared, at least tente-
tively, by the Commission as & result of investigations made by it rather
than by the respective Covermments, it of course being understood that the
Govermments would furnish the Commission with such evidence and leads as
they might have or be able to procure. If the casea are to be prepared by
the Governments, I should suppose that the Coammission would have very
1ittle to do other than to make recamendations with respect to the nature
of the international tribunal if it shall be given this authority.

When

Mr., Lawrence Freuss,
Adviser to the American Camissioner on the
United Nations Commisaion for the Investigation
of War Crimes,
Care of American Embasay,
London,
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with the Wer and lavy Uepertments the matter of cbtaining
ev.dence and are taking further steps in that direction.

I trust that rou cre enjoying yowr wark cnd thet
fruitful results way be cbtained.

dinoerely yours,

CHEEN H., HACKIORTH

740,001166 HBuropean wWer/130k
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copy DEPARTMENT OF STATE
WASHINGTON

In reply refer to

February 23 1944

My dear Mr. Pell: !

I am very glad to send you herewith in response
to your requeat of February 5 two coplea of the Department's
Bulletin in which Departmental Order 1218 appears.

The Division of International Security and Organiza-
tion is engaged in the study of problems confronting the
United States relating to the establishment and the main-
tenance of security and peance, and in the formulation of
appropriate policy recommendations to the Prealdent and
the Secretary of State, and to the Poligy Committes, the
Commttee on Post=War Programa and other policy groups.
These responsibilities include, of course, the planning
for u gensral internationsl organization and other arrange-
ments, agencies or organizations,

The application of the provisions of Departmntul
Order 1215, setting up the organization of the Depariuc.it,
ia receiving constant atudy, and the functions of the
various offices and divisions are of course subject to
clarification and refinement,

I am very glad to have your report on Mr, Preusa’
work, Appropriate mention of thia is being inserted in
Mr, Preuss' file.

Sincerely yours,

G, Howland Shaw
Assiatant Beoretary
Enolosure:
As stated,

The Honorable
Herbert Claibome Pell,
American Member,
United Nations Commission for the
Inveatigation of War Orimes,
American Fmbassy,
London, Fngland,



March 13, 1944.

i'r, Green Il. flackworth,

Lerpnl /dviger,

Nepartment of Stute,
"ashington, D. C.
Near r. Hackworth:

T am eacloalng for your lnforaation & copy of un
informnl Teport on the work of the Commlission nnd its
committees, which T have submitted to 'r. Sandifer,

vsu will note, that | shall within the next few
duys send in o comprehenslive report on the problem of
an internationnl tribunal, in which T zholl take se=-
gount of vour letter of February 15, =nd Nepartment's

air mell instructions to "'r. "ell of the same dete,

Tours very truly,

Li HENCE TREUSS

J-Sﬂ-iﬂt‘.;nt o the .1,‘]L‘riﬂuﬂ
Represent:itive on the nited
Nutions Commiossion for the
Investicration of “'ar Crimes.

"nclosure
1 copy informal report.
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H AIR FOUCH

' London, March 13, 1944

Mr, Durmrd V. Sandifer,
DMvision of Intemational Seourity and
Organization,
Department of State,
Washington, D.O,

Doar Mr, Sandifer:

The following inforsml report covers the work of the War
Crimes Commisaion during the period from the date of ny last report,
February 11, to March 7. During this period the Commission hald
ita ninth, tenth and sleventh meetings, on Pebruary 15, 22 and 29
reapectively, Committss 1 (Paots and Evidance) mtmhbmurlg,
25, 24 snd March 1; Comsittee 11 (Mothods and Meana of “nforcemsnt)
on February 21, 28, March 3, and March 6,

Examination ol ﬂ:—mning the sestings of Coomittes 1
cases o by National Committse of Liberation, the
Polish Government and the Czechoalovak Government have bean reviewed,
and o procedurs tentatively adopted for compiling registers of nams
to be placed upon the list of thoss whose surrender by tha anemy,
tronafer by mesbers of the United lntiona or extradition by neutral
countrien is to be demnded,

The cases subodtted by the Polish and Czeah Governments are
of a more satlsfactory nature than those which had besn previoualy
aubmltted by the French Mationnl Committes of Liberntion, Hearly
all of them hawe been provisionally "listed", with the recommnda-
tlon that the governments eonserned endeavor o complete tholir
canes by obtaining oworn depositions [rom available witnesses,

f alt i Ay Evidanc
submd ttpd to various national officea
established for the inveatigation of war orimes, it has seemad
desirmble to obtuin informtion as to how sush offices are
orgunized, and how thay carry on their motivities, At the ninth
meeting of the Cormiassion, therefore, I requested Generl de [uar,
a3 Chalrman of Committes 1, to introduce a requast for information
covering the following pointa:

(1) Organization;
{2) Approximate nusbar and types of personnal

(3) Rolationsidp to other departrents or officea of
the governmnt;

(4) BSources from whish evidence is dsrived (whethar
I'Tom military intalligence,sscret servics,
interviews with sssaped priscners of wr, ete.)j
{5) Manner
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(5) Mamnmer in which evidence is collected { whethar by
henyany, sworn depositions, eto.);

{6) Purpose for which svidence is collooted (whether for
inclusion of names on lists of persons whose
surrender or sxtradition ia to Le demnded,
or for the preparation of indietments as a
tusis for prosscution in the naticasl courta) ;

(7) Agrinat vhom evidence iz collectsd (offenders againat
nutlonals only; sgoinat natlenanls of o=
Lolligersnts; Acls nationels for offences
agalnat thelr oem astionals on thair own
tarel tory?)

{8) Approxi=nts stats of orogreaz of the office Ln the
cospllation of avidsnce; approxisata nusber of
ganen exauminsd, ™

You will reeall that I have urged the astablishment of o
npaklonal offlss as an sgengt for the praparation of cases to be
submittad to the Commlsaisn for "Listing® if thay are found to be
pansonably co—leta, Such an affies (whether indspenient,
Departnental, or intar-Departmental) is, in my opinion, asaential
LP Amarlesn masus are to oowe bafors ths Commlasion (ses my report
af Jamary 20, oo, 5=5.) The wvarious national governmenta alons
nogtess the mshinery for compiling evidanes, whethar through thedr
ageret sapvics, their underground affiliations or thair military
or naval services, It was nover asntemplated, I haliave, that the
Commisaion mhould attemnt an indsmandent investigation of war orimes.
It is equinped only %o sxamine avidence avbmi tta? to it for the pur-
poss of determining whether it is pufficient to entablish a prim facle
snne vhich will Justify the inclusion of s given caza vpon the list
af ~arnons whoss custoly the Unita! Sations, through the Commlasion,
will spdsmvor to obtain,

¥r, Unolemwth, in his letter o re dated Pelpmzy 13,
axnresses ths view that the Commisslon has s suoh wider scope, for
he mavn:

"T notes what vou £ar magariing the areosretlon

of gamps by tha Covernments, and particularly your
pafapenes to the -rocsdure that iz baing followed by
¥r, P, N, P, Kent, of tha Trousuzy Solicitor's Office,
Tt woa 3 irnreasion that the chnss wers to ba
nreparad, st leaat tentatiwely, Ly the Compiaaion

a8 1 realt of inventigations made by it rather than
by the resnective Goveramants, it of courne being
underastood that the Governments would furnish the
Commiesion with such evidence and leeds a» thay might
have or be =ble to procure, If the cases are to be
prepared by the Governmenta, I should suppons that
the Commission would have wery llttls to do other
than male pscommendetions with reassct to the

naturs of the intemmatlonal tritumal if it shall ba °
fiven this atthority.®

=ihan this mtter wae first discussed, it wis
the feeling of those who had sonaldered the aubject
that imvestigations and the collation of evidence oy
n Commisaion would be sntitled to greatsr rescect

than
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"than like work done by the respective Governments.
However, we have already discussed with the War and
lavy Departments the mmtter of obtaining evidance
and are taking further steops in that direction.®

Mr, Haclkworth nlso refers to my letter of January 22

to you, in which I atated that it was diffecult to evaluate evidance
whan one iz unaware of the nature of the tribunal to which it ia

to be pressnted., In commenting upon this, he atates that thare ia
no neceasary connection between the adequacy of the evidence and the
noture of the tribunal., Thie idea is repeatad in Department's No. 6
Emmﬁ Buropean ¥ar/1299/1295) of February 15, in which it is

a t

"The Department doss not conaider that the nature

of the evidence to be collscted and submltted will be
datermined by the nature of the tribunala which muy
be called upon to consdder it While there my be
pome variation betwsen tribumals as to the admiassibility
and sufficiency of evidence, it should be the purpose
of the Commlasaion == whoss primary duty it is to make
inveatigations and assemble the evidence — to obtain
the beat poasible evidence undsr all the clrcumstances
in each case, and this without regard to the question
as to the tribunal which mey eventually be ealled upon
to appraiss the evidance,”

Soopa g m nn:E Cripes”,Ths Aifficulty of determining
the nature and of war crimea, for purpossa of thia
Commission, has besn a recurrent one, and has ocoupied the
attention of the Commission and of the various Committees a
nuzber of times; especially in connsction with the examination
of motual cases aubmltted by the governments, Several membars
have at times expressed the opinion that the "wnr crimea" which
fall within the provinoe of the Commisaion include “orimea
againat humnity®, and notably crimes committed againat Jewn
and other persecuted minorities in Garmny. Profeasor Glaser,
Lord Atkdn and Dr, Ecer have maintalned this position at
various times, The latter, in fact, urged that all acts "in
preparation for war," or for the “prevention of the restoration of
peace,” be considered as war crimea. At the meeting of Committee
111 on Pebruary 28, 5ir Ceecil Hurst raised the issue sgquarely.
He contendod that the scope of the tarm was fixed in the
general understanding of "wnr crimes" on the part of the
various nations at the time they acospted the invitation of
the British Covernment to form the Commlssion. According to
this understanding, 3lr Cecil said,"war erimea" include only
violations of the laws of war committed by the eneny against
nationals of the United Hations, It might be desirable, he
said, to extend the scope of the inveatigation to includs
crimes comuitted by Axis forces or authoritiea agalnat thelr
own natlonals upon their own territory, but aince such acts
fall outaide the definition of war crimes stricto sensu,it
was not within the province of the Commlazion to deal with
them in the abssnce of specific instructions from the several
governmants to do so, I undertook to second 8ir Cecil'a
arguments,; in pointing out the immense volums of work which
would be thrust upon the Commission if it were to widen ita
field of investigation; and I esphasized our present lack of
authorization to do so. War orimea, I said, might be defined
by individual countries® in any way they wished for the purpcses
of conducting prosecutions and trials before their own courts;

but
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but thers must be som common agreement as to the nature of the
nota for the nmmuofmmmﬂn-nﬂﬂdh
nnmmmﬂununfﬂummnm

The argusents for a striet definition of war crimes wers
aupported by M. Stavropoules and Dr. Iiang, and it was agreed that
ﬁuﬂomﬂ.mmm,mmoﬂm-hmnnﬂmmnumot
Lnntnutlmntnﬂumﬁnq,mﬂulhnlfhthmiﬂmﬁm
of such criminal acts ns constitute violations of the laws 'of war
in the treditional sense, This would not preclude a considsration
of new types of orime againat United Mations nationals which result
from Axis ingemidfty in oriminal innovation and improvisation,

At the conclusion of the discussion, the Chairmn (Profeasor
5laser) appointed Dr, Eser and me to drow up for the Commlasion's
informtion a report contalning the taxts of all officlal atatements
having a bearing upon the scope or definition of war crimea,

The %hﬁn of '%EEEE".—H has besn generally sgreed that
uislings o exelusively before thelr national courts,
aven though nn intermational tribunal might ba established for partain
purposes, It is not an easy miter, howsver, to determine the con-
tent of the term "julsling”. There are at lsast two fypes, as I
nodnted cut at a seeting of Comulttes 11:

(1) Thoss who, in collaborating with the enexy or
in joining its armed forcea, have been gullty of

troason to their own eountry, or, at lsast, have

been guilty of viclating the national law for tha
dofense of the atate,

(2) Those who hawe actsd in concert with the ensmy

in such a woy as to assimilate themsslves to enemy

naticnals, and have, in alding the eneny, comml tted
violationa of the lawa of war.

Those who fall within the first olass nre Quialings in the ptrictor
senas, The qusstion arises as to whether any United Mationa
mechinery establizhed for the purpose of sscuring oustody of war
cririnals should be placed at the disposal of a member of the
United IHations which wishes to sscure the surrender of ona of its
Jeislings from an Axls State, to obtain his oxtradition from a
neutrnl atate, or to obtain his transfer from a mamber of the
nited Hatlons, During a preli=inary digscusaion of this problem
in Commttes 11, several members pointed out that it would be
putile to roly upon oxlating extradition treaties either with
ixis or with neutril eountries, It was therefors desirable, they
mintained, to provide in any treaties or ngreaments for surren-
dar, axtradition or transfer that Juislings be placed in the sams
apzdtion ne war criminsls in the narrowsr sense. Such provision
is included in the Druf i the W
Jirmm up by the atars o0 sevaral oooupled
sountrise (including lorway, The Netherlands, Belglum, Lasamburg ,
Ogmchoalownidia and Poland) and submittsd to the War Crimes Commission
far it's informtion, on Pebrusry 1. Article 1 providas:

'rh!ughﬂmtmﬁmﬁmﬂanmmmqruh
surrendsr to sach other for the purposes of trial or
sxsoution of julgment thoss persons who are, even

tomporarily
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poratad or constituted under ita lmws, irrespective
wiy:ther the alleged offence can be conald red to hove
a politioal nature or not.

moasure, which doss not ;rejulioe the axisting
extraiition treaties in any way,"

== At tha mcotinga of
MMM 3, the problem of appre-

hending alleged war orizinals was (iscussed in genoral terme,
ihore was genoral agreemont that the question ahould be oonsldep=
o unler three nageota: (1) Jurrenler (rom onesy states, to bo pro-
vided for ln srticlos to be inserted in tho ceveral srclstios sgree-
aentaj (2] iartradition from neutral sountries, to be provided for
in sn extroditlon treaty to be conclulsd between the swxmbers of the
oliod ations and the neutral statos) amd (3) Iransler from one
membar o the nitel atlons to anothar, to be providsd for in a
treaty conoluded Ly the Ualted ‘ations inter se (the _aft ogyep=
Alop referrel t0 in the preceding paragreph ls of the latter typel.

Lopd | tkin, ‘wbasgador 'olban sn. . rofsssor Cros exproosed the
view that a dessnd for tragsfer of an scoused porsan, whether a war
ariminal or & yulaling, Croa one mesber of the United iations to
aaother should b aliressed (o the exsoutive of the requeosted atate,
who should be espowered to offect the tr-asfer without any recourse
to julicial prooesdings by the porson roquested, [t we argusd that
suoh an arreagosent was essantlal 1 canes wers to be ilsposed of
oromptly, ond that, neong mesbers of the United ations, there em=
isted sutficlent omtual confidence to make |t posaible. /oy treaty
:ancluded for this purpose shoull contain a provision placing the
pertiss under the obligation to take such measures, leglalative or
othersise, which aight be necessary in ordar to ezsoute sush a pro=
vislon., Sxiating troaties relating to ordinary crisea woull not be
offeoted by this speoial arrangesent,

[t vas oy ootel that this sunmsry mode of ransfer would not be
prectionbles ln seouring sustody of alleged war orlsinals frosm nsutrel
stutos, wio night be eluotsat to extradite oo allaged sar oriminal
for trinl bofore o nationsl court, in whose falrnsas snd cbisotivity
thay rould hewe 1ittle comfldense, They would probebly be more wille
ing, on the ather hand, to acoord extrudition to o Ualted i tlome
sutiority for trial before sn internations] tribuansl,

It sas decided at the sseting of ’'omadttes 1L, hell on Harah j,
that a ddooussion of the probles of trenafer soul!l take lace st the

next
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next meoting, the yaff . referred to sbove belng used
as o basis., 't the oome , onaral do Heer and I were
Mbﬂh-m#mmmmuﬁ
war arlalnals by ‘zis ‘ountries.
mmm-.prummmwhmrmm
wtﬁ-mumﬂmhnmmtm.mmmmm
sion say information rolating to the surrender of ‘tallsn war orim-
losls, The ‘rengh -md Jresk reprosentacives polnted out that tids
mt&mhmtﬁﬁrmﬂnmuﬂmlm%ﬁmm
af the surrender of Cercan var orluinala, It was reallsed, of course,
that the “cuission was not Fmetloning at the time that the terms of
ltslisn currender wore drmen Ope If tho course adontad with respeot
m*hhm.-fﬂlmlhmmm,momufmmu.

now constituted .o & ceatral agewy for leallnp with 11 napasyts of
the prblem, would be open to doubt.

M— four atatessnt, ooatalned in jour lotter
of * s has noted., o are lafsreed by ‘ir Cecll lurat
tist the jorelgi Office seat a letier on ‘ebruary 12 to the latereat-
el governments which, 1t iz hoped, will result in e 3efinite ‘nd olear
underatanding on this subjeot. 'his commundoation spparently had not

r. ‘ull, _ince all ments hawe now indicatel thelr nssent to
the enlargomont of 1u-ht1u,thn-hlmmhprmuﬂquﬂu
broader basis,

mﬂnﬁm- it the meeting of the ‘omlssion
on e 29, ‘rofmssor (ros stoted that be had reasma t0 baliove
that bpazll wished to sppoint s representative Lo the ‘ol anlon, snd
makad shy & invitatlon had oot boss oxtended. (oo Ur. Sell's H0.14173,
vareh 2.) Jrom the Moocssion wiich essusd it becams apparent that no
oo was clear as to the rossons wilsh lel to the inclusion of certain
wmummwmmnmmhmmrm.

dlzagreessmt uhm-hﬂhﬁl-h-ﬁmu!muniﬂ
nq:}*mt.ﬂ, might obtaln repressatation, Mr. cell sug-
groted that 1t woul!l hamper the work of the “cemingion if 1t becemo too
large, but T pointed out that thare seemel to be mo beuds in principle
for adalsaion to eny lnterested gowerrment which might sesk it,
Furthepsore, 1tﬂ.ﬂ:¢hmﬂnﬂwﬂmﬂ-mﬂuﬂmﬂnﬂ
wﬂuw“mhmmmlm“gtmm,
myd others tere not invitad, There would be some adventege in having
a full rep ssentstlon of the United .iatlcas, for, in g ving to the Com=
alsslon & wiler basls, 1t would give to its sotivitiss s correspondling=

grvormants
utﬂwhmﬂmufpﬂMMImﬂsﬂﬂhuﬂmmm
trinl and punlshsant of war oricinals.

/t tha sooolusion of the ilscussion it was agreed that Ar ‘ecil
urst woul. spprossh the sorelgn Ofioe with a view to obtalning an ax=
urnsalon of lts oplnlon on the queation of menberahip.

Mﬂmﬂm— 4 latailed ~onsiioration
af hls guontion will be incluisd in & rupord On the sleoventh sseting of

the Comisniem, whith will ba seat G2 rou within the paxt fow lags.

fours very truly,

LA AENCE 2 HOS3

‘aalgtant to the merican lapr -entative
on the Unlted 'atlons ‘omudssicn for the
investigation of -ar Crimes.
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