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(OFfice of the Attorney Beneral
Washington B.C.

| 1 .

; i /'~ September 26, 1933,

n lL My dear Mr, President: /

I recently asked Mr. Sanford Betes to prepars &
memorandum informing me upon the subject of our present
Federal prison labor policies.

In view of recurring questions concerning priscn
labor, scme of which are brought to you, it occurred
to me that you yourself would be interested in having
dependable information on the subjeet, mand I em, there-
fore, forwarding to you the original of Mr, Bates' memo-
randum.

I think you will find it a readable and clear state-
ment of our problems and policlea.

Respectfully,

Door

Attorney General.

The President

The White House.
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BATES
DIRECTOR

DEPARTMENT OF JUSTICE
BUREAU OF PRISONS
WASHINGTON

File fé-4-14 September BE, 1933.

MEMORANDUM FOR THE ATTORNEY GENERAL
POLICIES

Questions regarding the operation of the Federal Priscn Labor
System are being asked from time to time. In the following pages I
will attempt to briefly outline the poliey followed by this office,
with a few remarks as to the operations of State prisocns.

I, The Federal Frison Labor System

(1) The Federal Prison Labor Poliey.

The Tedersl FPrison Labor Poliecy is based on the "State-use”
idea., Federal prisoners are allowsd to work on the manufacture of
articles which can be used only by other Federal Departments. Its
main objective is to assist in meinteining diseipline, reduce costs,
gnd aid in the reformation of priscners.

No goods are sold on the open market and their sale or use by
private interests is not imvolved. Publio oharges are used to satie-
fy the needs of Federal Departments to the publie benafit and diver-
sifisation of industrial output is practiced so as to prevent undue
burdan on any ons industry. The "Stata-use”™ idea has been mceepted
as & fair, husans and reascnable compromise by both labor and capital.
The system is flexible and prison suthorities may decline to manufae-
ture produots for their institutional market when outside industriasl
econditions are such that the use of prison-made goods may work a hard-
ship on private industry.

(2) ts in Favor Pri T

(a) It saves the taxpayers money. Last year, for example,
$400,000.00 of the earned surplus in the Prison Indus-
tries Working Capital Fund was deposited in the Treasury
to the oredit of Miscellansous Receipts and made avail-
able for gensral purposes.

(b] It sids in the maintenance of diseipline and reduces



(e)

(d)

(o)

the likelihood of the ococcurrence of prison riots
and proparty destruction.

It traine men in industrial pursuits rather than
corrupting them through idleness and helps prevent
grime by relesasing men more fit to hold a job, thus
protecting society. Of the 40 men relemsed from
Leavenworth, after being employed in the shoe fac-
tory, not one hes had his parole revoked after the
lapse of more than a year from the date of discharge.

To the extent that the men employed in prisonm in-
dustries send their mmall earmings home, the com-

munity is relieved of the burden of supporting
their dependents.

4 "loafer® is an economic lisbility end a menace
to soclety whether in or out of prison. Work is
essential if men are to be turned out of prison
better and not worse for their insarceration.
Learning of a trade may go fer in preventing their
return to prison,

(3) Facts with reference to the Federal Prison Labor System.

(a)

()

(o)

(a)
(o)

The system has been definitely authorized by law
and officially endorsed by the Ameriean Federation
of Labor and the United States Chamber of Commerace.

The law has been conservatively administersd by the
Department of Justice. It is fair to labor, to
industry and to the publie and has been referred to
as the most progressive prison labor statute any-
where in the country,

Under the law competition of prison-made goods
does not involve depressing of prices or flooding
of markets.

Theres are no contractors in Federal prisons,

The output of our prisons ip eocnsumed only by the
various Federal Departments. At the same time, the
law prohibits the operation of the prison industries
in such manner as will curtail the production of
Government workshops existing at the tims the law
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(f)

(e)

(]

(1)

(1)

was passed. Only es the requiremente of the
Govermment expand beyond the capaecity of exist-
ing Government factories can similar work be
alloocated to the prison shops.

Unemployment in Federal priscns is & serious
problem, since never have over 20% of our pris-
onars besn employed in industrial pursuita.

In only & of the E1 Federal penal institutions
and cemps are there any industrial activities.
Further, at the new Federal prison in Pennsyl-
vania there is no industry of any kind what-
soaver.

Preference is given to industries whieh will
give the maximum of employment with a minimum
of sxpenditure for mashinery.

The Committes on Appropristions considers the
eptablishment and finaneing of all priscom in-
dustry projects snnually and a revolving fund
is maintained.

Federal prison labor operations are conducted
without profit to private individuals.

Every attempt has been made to empley prisonars
in non-eompetitive industry, on institutional
farms, Federal road work, reclemation work for
the Ammy and on salvage and maintensnsce projects.

(4) The Extent of tition,

{a) The competition of Federal priscns with free

labor is infinitesimal, The figures given
below cover our two largest industries, where
the oompetition is the moat serious.



i.

By Federal

Textiles _Free Labor Prison Labor Per Cent

Number of spindles £8,979,840"% 15,000 58/1000 of 1%

in operation (1931)

Production, Sq. Yds. 7,140,853,000* 4,500,000 63/1000 of 1%
(1e31)

Operatives employed 329,279* B804 18/100 of 1%
(1931)

Boots, Shoes & Slippers

Fairs produced (1931) 315,455, 500* 250,000 B/100 of 1%

Governmant shoe

requi rements 2,000,000 (Est.) 250,000 18.5%

Oparatives employed
(1e31) 185,000* 450 £4/100 of 1%

()

(a)

In addition to manufasturing cotton textiles
and shoea we manufacture in Federal priscns,
elothing, brooms and brushes, brick, wood
furniture, canvas baskets and mail bags, and
do some institutional printing, lenndry work
and dry cleaning, as well as a considerablas
emount of farming, Federal road work and other
types of manual labor,

If a producer goes to prison he does not intensify
competition when given a job, since he merely con-
tinues his normal capacity as a producer. In addi-
tion, when the prisomer is employed, he bensfits the
men he has wronged by lightening the letter's tax
burden.

The Federal prisons supply much more businesa to pri-
vate industry than they take away by production of
articles with prison labor, The prisons purchase
ennually about $4,500,000.00 worth of supplies and
materials from private business; in the last three
years new prisons to the value of approximately
$10,000,000 have been constructed wholly by free
labor, and more than 1,700 civilians are employed

in the federal prison servioce,

* Pigures from Census of Manufsctures, 1931, U. 8, Department of Commerce.
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(8) The Need for Further Diversification.

(a) The Act of 1930, under which we are working,
was intended to provide wholesome employment
for all prisonsrs by the establishment of a
diveraified industrial program,

(b} The only charge that may be made against Fed-
eral prison labor policies arises out of the
faet that it is impossible fully to earry out
diversification required by the Act, since it
must be made gradually,

(e) The resson why further diversification has
not been made is becauss our attempts to met
up other industries in Federal prisons have
bean blocked by outside selfish interests.

(d) The Committes on the Judieciary, at & recent
hearing on complainte of textile men, realized
the importance of providing for further diver-
sification and, at our suggestion, unanimously
reported a bill providing that the Preaident
appoint a committee consiating of representa-
tives of labor, industry and Govermment Depart-
ments, to prescribe the extent to which prisen
industries may be developed. It is our hope
that this amendment will be adopted, as it will
forestall any further charges of unfair competi-
tion and at the same time make possible the de-
velopment of a well-rounded prison industrisl
program.

(6) The Relation of Prison Labor to the Depression.

(a] In view of the serlous economie conditions now
prevailing, this Bureau has proceeded cautiocusly
in the development of its prison labor program.
It has reduced its operation to five days a week
and ourtailed the hours of labor. KNone of our
industries are operated more than 40 hours per
week and most of them less than 35 hours per
week. It has further resisted the introdustion
of lebor-saving machinery and utilizes machinery
only where necessary to manufacture a product
acceptable to the Departments.
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(b) The training of prisoners and the resulting
protection to scelety im a problem socllateral
to the relief of unemployment. Neither can be
abandonsd, and it would be unthinkable if priscns
were required to postpons their industrial me-
tivities until the diffieult problems of unem-
ployment were entirely solved. We must make
an attempt to solve both preblems, sach with
due regard to the other.

(e} It is naturel for industrial employers to attempt
%o eliminate competitors, but, after all, the
publie interest is paramount to that of any
group of private industry, The imerican Fed-
sration of Labor has sanctionad our prison laber
legislation and as recently as October, 1038,

Mr, William Green reaffirmed his sympethy with
the problem. We have had practically no protests
from organized lesbor. Most remonstrances have
come from amployers snd manufsoturing interests
and gensrally in sush a way as to indieate that
they were more interested in profit theanm in the
questicn of employment.

(7) Conslusioen.

When properly sxplained to them the more enlightensd
leaders of labor, industry and publie service are in sympathy
with our attempt to oarry on the work as outlined above. BHe-
cantly the following press statement was attributed to Secre-
tary of Labor Perkins:

"It is obvicus priscoers cannot remein idle,
but I see no reason why careful planning should
not result in putting them o work on projects
whieh will keep them busy soocugh and at the same
time not put prison labor in competition with free
labor. They should produce goods that may be used
by local, sounty, oity, state and Federal govern-
ments."

We are in ons hundred per cent agresment with that statement

and it appears that our Federal program is now in striot eom-
formity with the prineiple laid therein.
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II. The Situation in State Prisons

Complaints are being made regarding the competition of prisoa
labor, but in most cases they refer to State sdministration of prisons.
In many States there are prison labor mots as feir as that enacted by
the Federal Government. In many other States sontrast priscn laber
still prevails and the contracter sells the products indiseriminately
to private buyers at prices which are alleged to be less than gutside
manufacturers can fairly meet and do justice to their employess.
Attacks npon the chain gangs of the South and the contract prisons
of the North have recently appeared in the magaszines.

It is my belief that the soluticn of this age-old and vexing
problem of prison labor is in the gradual adoption of the "State-use”
theory by all States, Ths State, meaning the taxpayers, is sharged
with the support of a number of individusls and has the right to em-
ploy their laber for its own bensfit and in satisfaction of 1ts own
wants., However, it should not permit any person or corperation to
profit from the labor of publio charges and it should not eompete
with private industry, using the rescurces of the State.

The question of the suthority of the President to take action
designed to correct these evils in the sdministration of State prisons
is, of course, a serious guestion of poliey.

The so-called Hawes-Cooper Bill, which becomes effective in
January, 1954, is an attempt by the Federal Govermment to reach this
situation. It diveats goods made in State priscns of their inter-
state charscter snd permits the several States to regulate the im-
portation and sale of such merchandise. The constitutionality of
this law is in doubt and the State of Alabama, whiech maintains a
large contract priscn, has already filed suit to test its walidity.
The sponsors of the bill hoped that it would foree esach State to
adopt the "State-use"” progresm by depriving State institutions of
markets in other States.

The States of Massachusetts, New York and to some extent New
Jersey, Pennsylvania and Indians have made suscessful experiments
in administering "State-use™ prison lebor laws, I% is commonly be-
lisved that thare is suffieient market in Btate departments and in-
stisutions to keep all the priscnesrs busy, provided no further arti-
fieial restrictions are placed upon that market.



Compliance by the States with the spirit of the Hawes-
Cooper Bill, by the enactment of "State-use”™ prison labor laws,
would be gratefully received by labor and industry generally.
Unfortunately, the eritieism of prison labor has been unjustly
and unfairly directed against the Federal Govermment, whiech
now maintains a prison labor poliey ¢lean and free from ob-
jeotion., If many of the erities of this system should turn
their attention %o the outworn, unfair and vioious systems in
vogus in their own States they would find much more to eritiecize

i, 5%4%&0

Director.
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The Attorney General said:

*The Congress has cooperated splendidly by emscting the greater
part of the "twelve-point program" of the Department of Justice. Thers
is every reason to believe that the remaining laws suggested by the
Departsent will shortly receive Wl favorable considerstion.

"The enactament of these laws, closing many of the lecphcles
through which eriminals have evaded Pederal capture end punichment, comes
&t & eruclsl moment. Kidmapers, killers and racketeers are PEEEmShing-
& serlous memmoe to life and property, as well a@ to the supremecy of
the law.

*he Departaent of Justice, cooperating with lheal euthoritiss, hae
already brought to bear its present facilities in such fashion that scoree
of desperadoes have been rounded up, shot down or coanvieted. It wildl
continue, with-ut abatesent, its warfare on the underworld end upon those
who aid or comnive in harboring or hiding wanted gangsters and gunmen,

"With added facilities and the elimination of certuin lepgal
handicsps, the department will be able to prosecute eveu more vigorously
its drive upon organised orime, as well as its wider program of wigorous
and impartisl enforcement of the law in all of its phases.”



Paf Teml'e,

IMMEDTATE RELEASE May 18, 1934.

FOR TME PHESS
Jor

In sgning the crime bills, the President said:

"These laws arc & rénewvod challenge on the part of the Federal gov-
erhment to interatate crime, They are also complimentary to the brosder
nrogram desimned to ocurb the evil-doer of whatever class.

"In enncting them, the Congress has providod additional egquipment
for the Department of Justice to aid looal authorities, Lacking these now
weepons, the Department alresdy has tracked down pany e jor outlams and its
vigilance has spread fear in the underworld, With sdditional resources, I am
confident that it will make still greater inroads upon orgenized erime.

"I regard this sction todoy as an event of the firet importance, So
far ag the Federal Government is oconecsrnod; there will be no relenting, But
thers is one thing more, Law enforcement axd gangster exterminntion samot be
snde completely effective so long as a substantisl part of the public looks
with tolarance upon Imown erimincls, permite publie officers to be corrupted
or intimidated by them or applsuds efforts to romnticize crime,.

"Pederal sen ore constantly facing =achkine-gun fire in the pursuit
of gongsters., I asi oitizens, individunlly and as crgenized groups, to
recognize the faots and meet them with courage and determination.

*I gptand squarely behind tho efforts of the Department of Justics to
bring to book every law brealer, big and little,"

& . B s @ W = 2w m m o

The Attorney General sald;

“The Congress has coonorated splendidly by enacting the greator part
of the '"tpelve-noint program' of the Departmeut of Justice, There ia evary
renson to believe that the remining laws suggosted by the Department wll
shortly receive favorable conaideration,

*The epactment of these laws, elosing meny of the loopholes through
which driminals have svaded Fedoral copture and punisheent, comes at a crucial
moment, Kidpapers, killers and racletears are f serious menace to life and
property, 08 well aa to the supremacy of the lam,

"Tho Department of Justice, ecoparoting with local authorities, has
alrendy brought to bear its nresent fecilitiss in such fashion that scores
of desperadoss have been rounded up, shot domm or convicted, It will con-
tinus, without abaterent, ita werfars on the undermorld apd upon those who
aid or eomive in herboring or hiding wented gangeters and gunmen,

"ith added facilitiea and tho olimination of certaln lsgal handi-
e1ps, the Department will be able to prosecute sven more vigoroualy its
drive upon organized erime, as well ss {ts wider program of vigorous and
ippartiol epforecermnt of the law in ell of ita phases."
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THE ATTORNEY GENERAL
WASHINGTON

My dear Mr. President:

I do not know how to thank vou for
your kindness in sending a word of greeting
with reference to my recent birthday celebration.
It was characteristically generous and thoughtful
of you.

The Birthday Party was a great suc-
cess and your letter made it perfect.

Very sincerely » —

. Criy s

The President,

The White House.
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“M{:T. 3
Dear Ceo#lia:~

She ie lovely regardless of who
or what she wasl! &he sits on the mantel in
my Study.

Thank you ever so msuch for think-
ing of me,

1 was sorry mot to see you whem
you were in the other afternoon, and I do
want to eee you and Homer wery soon and hear
all about the trip.

Affectionately,

2700 WM.

Washington, D. C.
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Office of the Attormey Gemeral | |
Waslyington B.0.

December 11, 1955,

The President,
The White Housge.

My dear Mr. President:

Tomorrow at 1 o'clock in the afterncon, I expect to appear
in person before Mr. Justice Bailey in the Supreme Oourt of the Dis—
triet of Columbia, to present arguments in behalf of & motion to stay
the proceedings in the seven Holding Company cases now pending in that
Gnuﬂ.

3 The matter is of pretty far reaching consequence and, in view
of its high public importance, I thought I would argue the motion in
person, especially In view of the illness of the Sglicitor Gemeral.

The primary purpose of the motion iz to relieve the Government of

the pressure brought upon it by the Holding Companies and to stay the
proceedings until the Government has an opportunity to try the suit
brought by the Securities and Exchange Commission in the Southern Dy 5
triet of New York against the Electric Bond and Share Company, and its
subsidiaries and affiliates.

The Government does not have at its disposal the personnel
necessary to deal with the sixty odd cases already filed in varicus
Juriedictions, and desires an opportunity to proceed speedily with the
trial of a typical case and to secure a determination of the constitu-
tional questions involved by the Supreme Court as soon as possible,

The expense, delay, confusion, and embarrassment which would be involved
in attempting to try simultaneously a substantial number of cases would 5
it seems to me, be well calculated to break down the processes of
Justice. Moreover, most of these cases present substantially the
same fundamental questions. ¥or these reasons I believe that there
ere strong equities in faver of the motion I have made. I assume it
wlll be resisted by one device or ancther.

Sincerely yours,

V. |

Attorney General.
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MEMORANDUM: ssBanidrbmrri-tmie

On February 23, 1935, a post office inspector reported the follow-
ing information concerning an organization known as the Black Le ion,
now being given considerable notoriety in Michigan.

The inspector reported he had reliable information, indirectly,
from & young man who had been a member of the Legion and had severed
his connection and whose life was more or less in constant jeopardy,
that & persen known as Dr. Shepard, Bellaire, Ohio, is the head of
the Black Legion in the United States, and that they claim membership
of one million five hundred thousand. It was related that the United
States is divided into thirteen districts (patterning the thirteen
original colonies) with & Major General in charge of each. The
initials of Dr. Shepard are net knowp but it is stated that this man
either has a daughter or sister at Bellaire who 18 also a doctor.

One Bert Effinger (former head of the Ku Klux Klan here) is said to
be Major General of this district, and to have charge of all terri-
tory west of the Mississippi River. There is no initiation fee, but
it was explained, each member is required to pay Effinger 10 cents
each month. These perscns are ordinarily referred to, among them-
selves, as "blacks". The character of dress is black with separate
caps effect and black head covering ornamented by white skull and
crosa bones.

The Chief of Police, also the head of the plain clothes force,
at Lims are sald to be members. Nelther of these persons were
selected for their positions because of any qualification.

New members are referred to as privates, and the entire method
of organization is along the lines of the army service. A company
is represented by 99 men and one Captain.

The meeting places at Lima are the "Ford Dance Hall", rcoms
used by the Junlor Order of American Mechanice Lodge, and Harry
Tapscott's farm, about halfway between Lima and West Minster.
Harry Tabscott is recognized as a Major. Other Majors are Russell
Croft, North Pine Et., John Frankhouser, 783 So. Broadway, Lima.
Capteins are named as follows: O. L. Boyd, 1513 St. Johns Ave.
Fisher W. Kibby, and one "Rotaberger" who is employed as mechanie
for Gibson Co., Lima. OGuy Effinger, 114 Harrison Ave., is Lieutenant
‘Colonel, as is also one John Hawk, whose address is given as F.E.R.A .
(0ld Federal building).
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It is stated that this organiszation is "hiding behind the old
Ku Klux Klan and the Junior Order of American Mechanics, and it has
recently been referred to in Lima as the "Bullet Club".

The method of obtaining members is by approaching & prospect,
and asking whether he would like to join a good organisation, and to
leave the impression that its purpose is "protection" and aid in
securing emplocyment, The person approached is told that it is an
"all American organlzation" and is asked to place his confidence in
the solicitor. Approximately 80 per cent of the employees of the
F.E.R.A. in Lima are said to be "Blacks", and they, without question,
are under the control of "Major Ceneral Bert Effinger" whose son
"Lisutenant Colonel Guy Effinger" is in the regular empioy of the
F.E.R.A. at Lima,

Initiates teke the cath with a "Black" standing on each side of
him with drawn revolvers polnted at him. They are asked concerning
their views of "mob violence” alsoc the lynch law, alsc whether they
will vote as directed. They are asked if they are willinmg to accept
one man (Bert Effinger) as their "judge, jury and advisor". Inquiry
is made as to whether they own a horse or automobile, and whether they
possese any fire arms. If they do not own a revolver, shot gun or
rifle they are ordered to obtain & revolver and are imstructed to
carry it at all times. The maximum penalty for carrying concealed
weapons in Ohic is three years imprisomnment. They are supposed to
take the witness stand and lie for a brother member, or, in the event
of jury duty,™ang & jury" if a brother member's interests are
involved, regardless of what the charge may be. It is related
that Bert Effinger has at least ten men in Lima who will carry out
his orders regardless of what they may be. I was told that men
who refuse to teke oath along these lines find themselves confronted
from all sides by black robed individuals with drawn revolvers;
that they are then forcibly removed and threatened with death
(some times beaten) if they ever reveal any thing they have seen
or heard. The only acceptable excuse for failure to attend a meeting
is said to be "sickness or absencE". "Once a member always a member".
New members are given a loaded cartridge as a "token". They are
directed to so conduct themselves that there may be no necessity of
requesting its return. They are informed that if the cartridge 1s
ever demanded it must be promptly surrendered, and that "half of it
will be returned to them". Further that if they resign or abandon
the organization their only escape from punishment ls "suicide or
leave the country®.

I was told that that Dr. Shepard has been heard to say that
when the time comes "to take the field"™ it i1s not his desire to
act in the capacity of surgeon, or words to that effect.
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It was related that a certein person (former Major in the Black
Legion) at Lima, wag directed by "Major General Bert Effinger" some
time in the past "to take 15 men and put a certain moving picture
theatre out of business" merely because of the showlng of a moving
picture that did not conform strictly with his views on religion.
The Major refused. He demanded that Effinger explain, in the event
of a riot or blood shed, who would go their bond, and was informed
by Effinger that he (Effinger) would take care of them. The Major
now "goes armed to the teeth" to protect himself against "outeide
members of the "Black Legion Mcb". Other former members are
harassed night and day by automobiles circling their homes. Wives
are placed in mortal fear because of inquiries by etrange men, in
the absence of husbands.

I was informed that "Major Genmeral Effinger™ is tireless in
his denunciation of the administration in Washington, and that his
trend 1s toward the views of Stalin in Russia. It does not seem
that "privates" and others of lower rank than Major General in the
"Black Legion" know what the real purpose of the organization is.
As viewed by me it serves no good purpose, and should be thoroughly
investigated by the proper Govermment Agency.

It 1s stated that Bert Effinger boasts that 62 members of the
Department of Justice and other Bureaus of the Government are members
of the Black Legion.

There is transmitted, under separate cover, a uniform of a Major
of the "Black Legiocn'.

This report and the uniform described were forwarded to the Department
of Justice for necessary information.
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MEMQRANDUM

On April 15, 1935, the then Assistant to the Attorney
General William Stanley requested the Federal Bureau of Investigation
to conduet an inquiry into the activities of an organisation in
Lima, Ohio, known as t%%%ﬂuofmrmt that
representatives of the De ustlice were reported to be
meabers of this society.

Investigation disclosed that the Black Legion is reported
to have been formed prior to the Revolutionary War, but following
the winning of independence by the colonies the order wus disbanded.
Following the Civil War, it was revived and was active until post—
war conditions again became normel. The current activity of the
organiszation is allegedly for the purpose of protecting the country
from being controlled by various forms of "isma"; however, it has been
charged by some former members of the society that it was revolutionary
in character, and the heads of the organization are attempting to gain
control of various Governmental agencies.

Membership in the organization in which there are no dues
is by invitation. Initiation into membership of the Black Legion
is sccompanied with many rituals, all members being at the time armed
and masked. Under penalty of death, candidates for membership pledge
loyalty to their cause; all Jews, Catholics and foreign subjects are
declared enemies of the organization. Bach recruit, who must be
willing to bear arms, is furnished with a bullet and is instructed
to conduct himself properly so that it will not be necessary for the
Legion to agk for its return, for if this is found necessary, one half
of the bullet, that is, the lead, will be returned. Death or departure
from the country are the only means of severing connection with the
society.

The organization of the Black Legion is basically military,
that is, it 1s composed of regimente made up of battaliona, which are,
in turn, made up of companies, et cetera. Jthe officers designated by
military rank are headed by & general. After the fashion of the
originel thirteen colonies, the country is allegsdly divided into
thirteen districts by the Elack Legion.



el

Hembers of the organization are divided into warious
degrees, known as the Foot Legion, Night Riders, Black Knights,
Armed Guards, and Bullet Club, the latter being composed of only
selected Black Knights. It is said that varlous squads are organized
within the Legion whose function it is to carry ocut certain activities,
for instance, there 1s & Flogging Squad and a Killing Squad. At the
time of the investigation, eight individuals were reported to have
been marked for death by the Black Legion.

In March, 1936, the total membership of the Black Legion
in Allen County, Ohio, was reported to be 3400. Former members of
the organization have advised that approximately 80% of the Federal
Emergency Relief Administration in Lima holds membership in this
soclety. It was rumored that &0 or 70 employees of the Department
of Justice are members of the organisation; however, investigation has
not substantiated this allegation. A Detrolt, Michigan, unit of the
Black Legion is alleged to have & company of men fully equipped with
machine guns and one battalion equipped with Army rifles.

Membership in the Blaeck Legion being seeret, it has bean
diffienlt to ident fy individuals as being definitely associated with
the organiszation; however, several former members have advised that a
Dr. Shepard of Bellaire, Ohio, is presently the head of the Black Legion.
Shepard was actively associated with the Ku-Flux Klan a few years ago
and has on occasions professsd his hatred for Catholics and foreigners;
because of his reputation as & loose talker, however, he is not taken
seriously by his fellow townsmen. Dr. Shepard who was City Health
Officer in Ballaire in 1935 is not regarded as a leader of men. Several
years ago a band of gypsles was frightened away from Bellaire after
several bombe had been fired near their camp, and it was rumored that
Dr. Shepard was the instigator of this affair.

Claude Sauter, of Bellaire, Ohio, is alleged to be Dr. Shepard's
aspistant as head of the Black Legion; however, investigation failed to
reveal the identity of an individual in that town under this name.

It is reported that V. H. (Bert) Effinger, of Lina, Ohio,
is the head of this soclety in that district. Former members advised
in his capacity as general he gives orders to toe society in Lima



and that he is alleged to be responsible for the following incidents:

Some time in 1935 a roadhouse lnown as "Twin Oaks" near
Lima, Ohio, was burned. Effinger has boasted that the Leglon was
responsible for this, as well as, for the destruction of the
"Imperial® roadhouse near Wapakoneta, Ohio., Effinger is alleged to
have stated that all Federal men coming to Lima report to him and
to have instructed the members of the Hlack Legion that if they
know of any such officers being in town, they should report the
matter to him at once.

On one eccasion, two Chlo State prohibition enforcement
officers were in Lima, and a member of the Legion reported to
Effinger that they were Federal Agente.

On numercus occasions, Effinger has boasted that approxi-
mately 60 or 70 members of the Department of Justice are menmbers
of the Black Legion. He ie said to have concealed & large yellow
map depicting the location of all secret fortificatiocns in the
country and has stated that the mep was obtained by him through the
t of Justice. Effinger has encoursaged members of the
Black Legion to join the Natiomal Guard, advising that when the
time arrives to take over the armories and capture ithe rifles and
ammunition the Black Legion members would overcome certain guardsuen
assigned to them.

One former member has advised that he was ordered by
General Effinger to "bash in the head"™ of a man who refused to
attend the society's meelings.

Those individuals who have dropped out of the order have
been approached on numerous occasions and warned that they should
not talk. On occasions numerous carloads of men have collected
around the homes of former members; however, no trouble is known
to have resulted from these activities.



As General, Effinger iz sald to have ordered a former
member of the Bleck Legion to destroy a moving picture film
entitled "White Angel™ at the time it was showing at the Sigma
Theatre in Lima, Ohic on the grounds that the film upheld the
Catholie faith.

In November, 1934 it was rumored that the Bullet Club of
the Black Legion was going to blow up the old post office at Lima,
Ohio, followlng which a Department of Justice Agent from Cincinnati,
Ohio is alleged to have conducted en investigation. However, the
files of this Bureau do not indicate such an investigation was
made.

Following this rumor an investigator for the Federal Emergency
Relief Administration, John B. Martin, of Sandusgky, Ohio, ascertain-
ed that about 80% of the Federal Emergency Relief Administration
employees was members of the Black Leglon, and Guy Effinger, son
of V. H, Effinger, was a Lieutenant Colonel of the organization and
the timekeeper for the Federal Emergency Relief Administration.

V. H, Effinger was interviewed by a Special Agent and
vigorously denled that he was associated with the Black Legion in
any way, in addition each specific allegation attributed to him was
specifically denied. He is an electrician by trade and did admit
that he was a member of the Ku-Klux Klan, and freely expressed an
opinion that the cltizensg of the country should teke the law into
their own hands to cope wilth the situation where local law enforce—
ment officials have failed. 1In this connection the investigation
disclosed that the Lime Police Department refused to do anything
concerning the terrorist methods of the Black Legion in view of the
fact that both the Chief of Police, Ward Taylor, and the head of the
detective force were members of this society.

In addition to the sbove named individuals, who are said to
be active participants in thie society, the names of approximately
45 persons reslding in Lima and vieinity were obtained. Among these
are General Sleoan of Sidney, Ohlc, en employee of the State Highway
Department. Thie person 1s said to sign the death warrants for
those who the Black Leglon singles out for punishment.



Ike White, & former policeman from Detroit, Michigan,
who was alleged to have lost his leg in a gun battle with the

Purple Gang, appeared at target practice of the Black Legion
held at Bow Green, Ohio., White ieg supposed to be an active

member of the Leglom.

Colonel Lupps of Detroit, Michigan, employed at the City
Hall, is alleged to be a source through which firearms are secured
for the Black Legion. However, inguiry in Detroit has failed to
reveal the identity of an individusl of this name.

The Michigan State Police were aware that the Black Legion
was holding regular meetings in the vicinity of Adrian, Michigen
during the summer of 1935, and following & meeting held on August
19, 1935, they stopped a car containing three men and a search
revealed a .38 calibre revolver, an automatic pletol end three
black gowns wlth hoods, bearing a skull and eross bones. The three
occupants of the car, giving the names of Elgworth 8. Shinabery,
Andrew Martin, Jr. and Reoy L. Hepmer, were teken into custedy.

The men admitted carrying concealed weapons, but alleged that they
did not own them; that they had been furnished by individuales whoee
identity they did not lmow, and that they were used for the purpose
of the Black Legion meeting. Questioning of these persoms did

not result in obteining any additional information relative to the
organizetion or membership of the Black Legion. On August 28,
1935, the case asgainet the sbove named persons was discharged by the
Justice of the Peace at Adrien, Michigan on the grounds that the
State Police exceeded their authority in searching the defendants'
CAT »

In the lnvestigation conducted no evidence of a viclation
of a Federal law was discloged.

Examination of the records in the Identification Division
of the Bureau digeclesed no record of V. H. or Ouy Effinger.

No arreste other than that referred to is indiceted by the
eriminal records of Eleworth S. Shinsbery, Andrew Martin, Jr. and
Rﬂr L. Hw-

The investigation conducted in this matter failled to disclose
that any employees of the Department of Justice are membere of this
organization.
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Jan. 8/36

Dear Stone:

Tour dissenting opinion is on a high
plene — pound, constructive and husan,

It may not be the law pow - but it

will be the law later, unless governmental
functiona are to be permunently frozen in en
unascapable mold.
You spoke &t a4 great moment and in
& great way. Congratulstions!
Falthfully yours,
Cummings.
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2340 Wyoming Ave.
Jan, 9 - 36.

My dear Cummings:

Thank you for your genercus note.
When one finds himself cutvoted two to one he should be
humble end perhsps skeptiesl of his own Judgment.
But I have & sincere faith that history and long time
perspactive will see the function of our court in &
differsnt light from that in which it is viewed at the
moment.

With kind regards
Harlan F. Stone
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spril 15, 1838,

Dear Dr. Homer and Dr, CooMliai=

Thank you for yous
very nice letter and for the medioine which I
‘m‘mm-

My oruiss was a
grand sucosss. I am so glad you enjoyed yowr
trip and I look forward to seeing you both
very soon.

As ever yours,

i
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DEPARTMENT OF JUSTICE

322 Poste-offlce Bullding,
Knoxville, Tenneasee,
April 17, 1936.

Honorable Karl Crowley, Soliecitor, ”~
Post-offlce Department, A+
Washington, D. C.

Dear Karl:

The term of Lilienthal on the BEoard of the Tennessee
Valley Authority expires about May 18. This fellow should
not be reappointed. He 1s one of his own kind of the very
lowest type and there 1s nothing that he wouldn't do.

All the trouble that has come up over the TVA and its
activities 1s on account of this crook. He has an idea that
he can run over everybody rough-shod, because he thinks he
1s the Government.

He told me once that if the Tennessee Power Company
wouldn't sell out to the Government, he would have them taxed
out of existence. He also told me that if he could get five
years here with the TVA that he would control the politics of
;&;E country, and that 1s the acheme that he has got in his

Our friend, Bill Taylor, has got all the Republicans
agreelng to endorse the TVA. This is the first time I ever
knew B1lll being for anything that the Democrats were for, and
I am satlisfied that he knows, or thinks he knows, that 1f by
any chance the Presldent should be defeated he can talte this
lying Lilienthal and republicanize this whole section. I
feel like that 1t 1s to the intereat of the Democratic Party
and the Presldent to get rid of a thilef like him.

He has a contempt for every man in Congress and every-
body elae that doean't agree with him.

I wish you would take this matter up with General Farley
and anybody else that you can who 18 eclose to the President,
and let him know what kind of a low-down crooked mess this is.

If the Republicans ever get started on this thing in the
right sort of a way with an inveatigation, they will put more
slime on this administration than Tom Walsh ever put on the
Harding administration over Teapot Dome.



Honorable Karl Crowley = 2

I have kept up with this thing closer than anybody else
that I know of, and I know the inside of 1t and T know what
sort of a bunch this 1s.

Let me know at once what you think can be done.

With very best wishes, I am
Your friend,
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@ffice of theAttorey General )
Washington B.G. \
e

June 20, 1936.

The President,
The White House.

My dear Mr. President:

There seems to be a growing conviction amongst our friends that the
Nemocratic Platform should contain seme affirmative statement dealing with a
Constitutional Amendment. No doubt, it is true, that the way has been opened
up “or such a course, by the recent decision in the minimum wage case and the

action of the Republican Party and Governor Landon with reference thereto.
The primary difficulty, however, seems to be that if we attempt to deal specl-
fically with this problem we must go so much further tham the Republican
Platform, or ite cendidete, that en entirely new situation is apt to be created
which may shift the emphasis of the campaign.

The more I think of what you read at the last Cabinet Meeting, the more
I am pursusded that it presents the best poseible wey of dealing with the whole
subject and would avoid many of the perils in the formulation of a platform along
traditional lines with specific planke on this or that. I have no doubt, how-
ever, that meny groups, including lsbor groups, msy desire to be heard by the
Resolutions Committee at Philadelphia on this very subject and they may have some
drastic suggestions to meke, which will be strenuously urged.

Should it be necessery to have & specific plank, it peems to me that the
matter of approach is fully ss importent as the subject. With that contingency
in view, and for what it may be worth, I enclose & rough draft which you may pos-
sibly find interesting. An amendment to the Constitution of the type suggested
would, I think, sssure us of success in any litigation involving any essential
New Deal Legislation.

Please note the guestion mark opposite one of the paseages. This pas-
sage is open to the suggestion that it might be interpreted as too apparent a
eriticiem of the Supreme Court. Please note also the underlined worde. Should
it be necessary to have such a plenk there would have to be, I take it, certain
words which would afford a transition from the thought expressed in-the first
prﬂmhthsmﬂicmummthmﬂmngpﬁm. The words
underlined have the sdvantege of not closing the door to the thought that perhaps,
after all, an amendment may not be necessary. They also convey the thought
thet what we are seeking to obtein is judiciel senction and that all that is
needed 1s e clarifying amendment. The clause, you will observe, uses the

word "favor" instead of pledge.
Sincerely yours

Vo,



" i

Wo reaffirm our devotion to the Constitution of tha United States and
pledge the Democratic Purty to uphold, protect, and defend 1t as the charter of
our liberties and of our national welfare.

We believe that the Constitutlon made us a nation end is & declaration
of principles designed to meet the constantly changing econditions of our soeial
order. TWe belfave that the spirit, philosophy, intent, and purposs of ths Con-
stitution give to the States, and to the mational government, the power to
legislate within their respective spherss with regard to the socisl and sconomic
problens confronting our people.

Furthermore, we belleve that the Constitution ss it now stends, when

(?) correctly interpreted, affords adequate suthority for the attainment of these
lagltimate ends.

Should & clerifying smendment be necessary to assure Judlelsl spproval
gf these essential purposes, we favor the adoption of an asendsent which would
protect the rights of the States to enact legislation with respect to meaxisus
hours, minisum wages, employment of minors, sweatshops, collsctive bargaining,
rotirement or pension systems, adjudication of controversies between employers
and smployees, mnd the regulation of the industry of cowl aining; and likewise
egsure to the Congress the right to eneot legislation on these subjects in the
case of any businessa enterprise, or associated business anterprisea, with common
ownership or control, engaged’in business in more than one Stats.

Thers should not indefinitely be permitted to exist a lawlesss "NO
MAN'S LAND® which neither the States nor the Federal government may entar.
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\;J THE ATTORNEY GENERAL
WASHINGTON

August 17, 1936.

My dear Mr. President:

I was deeply stirred by your Chautaugua speech.
It is one of your finest utterances, and that just about
exhausts the vocabulary of praise. I shall be keen to
know of the reaction abroad. As to the helpful effect
at home, there can be no sort of doubt.

Too bed that the League has been so wretchedly
man-handled. Some day & tired world will get back to its
centrel thought and aettempt once more to make it work.

Tomorrow, I leave for Springfield to speak at the
Covernor's Day Celebration on the 20th. Governor Horner
promises & great meeting. I am sure he will be delighted
with your personal message.

I do not think much of my speech, especially after

re-reading yours, but perheps I can throw in enough by
way of sside and what not to keep the sudience interested.

As alwsys,

The President,
The White House.



THE ATTORMNEY GENERAL
WASHINGTON

August 23, 1936.

My dear Mr. President:

I thought you might be interested in a brief word
reletive to my recent trip to Illinoie.

The meeting on Governor's Day was a great success,
and your letter which I read to the audience was en-
thusiastically applauded. The gathering was the largest
political meeting, so I was told, in the history of
I1linois.

I am glad that I made the trip, because I really
think 1t did a good deal of good, not only in stimulsating
interest in the meeting itself but in affording an op-
portunity for certain of the factions to get together.
This they did wholeheartedly. Differences created by
the recent primery were forgotten, end I think from now
on there will be little or no friction, although perhaps
some attention should be given to the Chicago situation
later on. All the Democrats with whom I talked were en-
thusiastic ebout the prospects. They feel they have the
gituation well in hand and are looking forward with con-
fidence to winning by a large majority in November.

This seems to be the settled Judgment of the best
Democratic observers who have given serious study to the
subject.

I am leaving tomorrow for Boston to attend the
American Bar Assoelation meeting and to deliver some

The President, The White House.
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THE ATTORMNEY GENERAL
WASHINGTON

November 17, 1936.

-

¥y dear Mr. President:

I am deeply grateful for the photograph.
It 18, I think, one of your best likenesses - and
the dedication warmed the cockles of my haart.

Your trip to South America, with a1l ita
implications, ir & great adventure and stirs the
imagination of those who know what 1s afoot in the
world. Mey success crown 1t and may every moment
be to your liking.

Cecilia jolns me in affectionate remem—
brances and best wishea.

Falthfully yours, et

%.’, £ (??—.:’/“;ﬁ .»— v

P,

The President,
The White House.
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THE WHITE HOUSE | v
e

WASHINGTON

The Atty Gen:

"I wanted the Pregident to know
the discussion I had with Sen.
Ellender about Loulsiana Judge-
ships, so the President could
talk accordingly.

"I told Sen. Ellender the President
had in mind there would be no

appt in La, until the present
atmosphere cleared up and until
Sen, Ellender and his colleapue
returned and they covld discuss

1t in the regular seeslon

after the present scandale had
cleared up.

“T told him we were not goling to
gubmit any names and had no one
in mind.,"



{ THE ATTORNEY GENERAL
WASHINGTON

It Im ﬂ i) 193'?-

My dear Mr. President:

You may be interested to know that we
submitted to Senator Wagner a copy of the proposed
briefs in the cases of Assoclated Press and
Jones and MeLaughlin, affecting the Labor Relations
Act, He writes as follows:

"I find them admirable expogitions of a view-
point which I share and which I sarnestly hope
will be aceepted in full by the Supreme Court,"

Sincere

.. l/&{;--gr--- e
4

The President,
The White Hyuse.



February 3, 1937

From Justice
Memorandum
In re-

Summary of a Bill "To Prevent Unfalr Methods
0f Competition In commerce, To Amend The
Federal Trade Commission Act, And For Other

Purposes.”

SEE-=Fair Trade Practices-(28) Drawer 2--1037
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J o, THE WHITE HOUSE

SN WASHINGTON I{_ : 3r?
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2-9-37

MEMORANDUM FCR MR. MCINTYRE:

Mr. Su of the Department of Justinu
'phoned to say ey een

a number of calls from the press this after-
noon regarding statement that Senator Rnhin-
son has issued about the Pres

méssage on the Court. He Turiﬁir“I!IE*Iﬁ
nrr—‘guurrad_%n “then that someone might ask

the President about it at the press confer-
EICE.

Senator Hobin's statement to the
Baltimore Sun is as follows:

"Any increase above nine in the mem-
bership of the Court can exist only so
long as there are judges eligible to
retire. When judges retire the number
is reduced to that extent."

Mr. Suydam says the Senator is entirely incorrect.

RB






MEMO FOR P. T. L.
MAKE SPECIAL FOLDER
"ANTI=LYNCHING BILLM



Dffice of the Attorney General
Washington B.C.

February 11, 1937.

The President,
The White House.

My dear Mr. President:

Aggistant Attorney General Brien McMahon and hie staff have been
glving careful consideration to the armfl-lynching bill proposed by Mr. Spingarn
and his associates. Distinct progress is being mede and the prospect of
formulating & bill that will meet comnstitutional tests is encouraging. I
am today writing to Mr. Charles H. Houston, Special Counsel for the proponents
of this measure, suggesting that he get in touch with Mr. McMahon and arrange
for an interview at which Mr. Spingarn can be present. At that time, and
of course informally, Mr. McMahon will be able to make some suggestions which
are calculated to strengthen the proposed bill,

Knowing of your deep interest in this metter, I enclose herewith
the report of the studies thus far made in this matter, with appendices at-
tached thereto. It is quite an interesting discussion and parts of 1t at
least you will find well worthy of coneideratlon.

I would suggest that these pepers be regarded as strictly confiden-
tial. It would seem toc me altogether best that we should limit our approach

to this matter to oral discussions. We can give &ll the necessary help in
this way without putting the Department in the positlon of having given advice
to eny private group. No doubt, after the bill is introduced and referred
to some appropriate committee, the Department will be asked by that Committee
tnmlmmr‘bnrmnrpinimmﬂitmuldhhutﬂuwmmtuth-
position of having prejudged the matter. I gball, of course, keep you

advised as to the progress in the matter.

S,

Attorney General.

T mm —
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DEPARTMENT OF JUSTICE [ (EB 101981
WASHINGTON, D, C. 4 ﬁq.?’, /
2rorNpy CER
]'lh'uarr 3, 1957,

Reference is made to your memorandum of January 29, 1987,
stating that the President is very much interested in the anti-
lynching bill drafted by the Natiomal Association for the Advance-
ment of Colored People, and requesting that I study the bill with
& view to determining whether it will survive the constitutional
test, This I have done, and this memorandum points out in brief
the objects of the bill, the extent to which it differs from the
Dyer Act of 1922 and the Costigan-Wagner Bill of 1886, and considers
the constitutional objections that may posplbly be ralsed.

I.
The bill provides for:

(A)+ & criminal propecution in the federal courts against
an officer of a state or sub-division of a state who, having a duty,
falls to (1) prevent the lynching, (2) protect a prisoner in his custody
from a lynch mob, or (8) use due diligence in apprehending the members
of the lynch mob. (Sec, 3)

(B). A eivil 1iabllity enforceable in the federal courts against
& sub-division of a state having police functions in which a
ocoums or in which a person 1s selzed who is subsequently lynched., If
the lynching results in death, the sult is brought for the benefit of
the next of kin. (See, 5)

(e). An extension of the Federal Kidnapping Statute to imclude
the transportation in interstate commerce by the lymeh mob, [(Sec, 8)
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(D). The investigation and prosecution of cases arising
under A, B, and C, above, is to be conducted by the Attorney General
of the United States upon a complaint to him.

II.

Chief Distinetions between the present Blll and Previous

(A). The term "lynching® is here defined, and the term "mob"
more clearly defined.

(B). Viclence occurring during the course of labor disputes
and violence occurring between . . .  law-breskers (gangster and
racketeer situations) are excluded.

(C). Actions against private citizens (such as the members of
the lynch mob) are excluded, excepting of course such liability as
may arise under the proposed amendment to the Lindbergh Law,

(D). The crime of comspiracy included in the Costigen-Wagner
Bill is eliminated entirely.

(E)s The civil sction may be instituted by private counsel at
the option of the person in whose behalf the action 1s trought.

(F). The Costigan-Wagner Bill made mo provision for investiga-
tlon of lynchings. This bill provides for investigation under the
directien of the Attorney Genmeral,

(@). Previous bills have mot covered the interstate transporta-
tion of the lynch vietim .

(H). The elborate provisions for sxecution of the Judgments
provided in the previous bills and which, because of thelr "nuisance®
cheracter raised much protest in the Congress, have been simplified
considerably im the present bill. (See the comparative table)

(I)e The Costigan-Wagner Bill had attempted to give to the
rmm:mmm-mrmmnr.um
trptthltﬂthprﬁjﬂdlﬂﬂjlﬂﬂﬂlduthnﬂﬂnblnhthalﬁh
courts. This basis of federal jurisdiction is eliminsted entirely in
the present bill,




(7). There are other minor differences in the statute,
all of which will appear in a comparative table which has been
prepared and which is attached hereto, marked Exhibit ®aw,

The present bill rests for its authority on the due process
and equal protection provisions of the l4th Amendment., That Amend-
ment provides:

"No state shall meke or enforce any law
which shall abridge the privileges or immunities of
a cltisen of the United States; mor shall any state
deprive any person of life, liberty, or property,
without due process of law; nor deny to amy persea
within its jurisdiction the equal protection of the
laws."

It 1s thus apparent that the l4th Amendment is = prohibition upan
action by the state denying the above-named rights. Section 5 of
Article 14, however, provides:

"The Congress shall have power to gnforce,
by appropriate legislation, the provislons of this
article.®

The 1l4th Amendment ig thersfore more than a probibition upon
state action. It 1s a grant of power to the Federsl Government to
take affirmative action to prevent a denial of these rights by the
states.

"It 1s the power of Congress which has been
enlarged. Congress is authorized to enforce the prohi-
bitions by appropriate legislation. Some legislation 1is
contemplated to make the amendments fully effective.
Whatever legislation is appropriate, that is, adapted to
earry out the objects the amendments have in view, what-
ever tends to enforce submission ta the prohibitions they
contain, and to secure to all persons the enjoyment of
perfect equality of civil rights and the equal protection
of the laws against State denial or invasion, if not
hibited, is brought within the domein of congressi

ml-
Ex parte Virginia, 100 U, S. 559, at 544,
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See also to the same effect Strauder v. West Virginia,
100 U. 8. 508, and United States v. Reese, 92 U, S, 214, Ta the
former case the court saild, at 508

"The l4th Amendment makes no attempt to
enunmerate the rights it designed to protect. It
speaks in general terms and those are as comprehen-
sive as possihle. This language is prohibd tory; but
every prohibition impliss the existence of rights and
immunities, prominent among which is an
s of whether for 1ife,

» 8T property. ta
AN T O 8 colored man

Congress took affirmetive action in the enactment of Section 19
of the Criminal Code, punishing conspiracies to injure persoms in the
exercise of civil rights (18 U.8.C.A., Sec. 61). This statute has been
upheld in numerous cases as an appropriate exercise of the power g ven
by the l4th Amendment to the Congress. See the cases collected in
Annotations to Section 51 of Title 18.

Another example of affirmative Congressional actiom pursuant to
Seetion 5 of the 14th Amendment is found in Sectlon 51 of the Judieial
Code (Title 28 U.8.C., Sec. 74), which provides for the removal to the
fﬂwﬂomﬁ-nfmmumhmmhmhinnuumeﬂ
persons have been denied civil rights. The validity of this sectiom
was upheld in ¥a, vy : and Strauder v. West Virginia,
supra.

Another 1llustration of astion on the part of Congress of the
type mentioned is found in Section 455 of Title 28, which, although
written in negative terms, impliedly suthorizes the federal courts to
issue writs of habeas corpus where & person "is in custody in violation
of the Constitutiom or of & law or treaty of the United States®. This
section was involved in the case of Moore V. Dempgey, 261 U. 5. 86.

Another example of affirmative action by the Congress is found
in the ensctment of certain of the Civil Rilts Statutes, notably Sec-
tien 44 of Title 8, 7. .G.,Iﬂuhmhhnﬂumluumnfjuunm
account of race or solor from service in a state court. This was the
statute involved in gx paste Wrginie, supra. .



The Act Constituting a Denial of Equal Protectlion of
t-hl:.nox-Dn.Prau-uorth-ththa
State May Be An Unsuthoriged Act

In the case of Home Telephone and Telegraph Co, v.
227 U. 8. 278, the United States Supreme Court held that the Federal
District Court had jurisdictiom of sn injunction suit brought by a
Californla corporation against the City of Los Angeles to prevent the
putting into effect of a city ordinence establishing telephone rates,
which rates the plaintiff alleged deprived him of his property without
due process of the law. It was argued in the case that the 14th Amend-
ment 1s directed against action by the states themselves, and that
since the State of Califormis had takem no actiom and since the City
nfhlﬂgllumnqmtuf&nuhhﬂﬂxhttlhitdmlmd
that its powers did mot include authority to pass a confiscatory rate
ordinsnce, the action taken by the City of Los Angeles was not state
action; in other words, that an unauthorized act by a subdivision of
the state was not state action withim the meaning of the 14th Amendment,
The court said (page 288);:

".++ In other m‘. the mt, 1mu.'ﬂ‘
to the enforcement of the rights which it guarantees
and to the preventiom of the wrongs which it prohibite,
proceeds not merely upon the assumption that States
acting in their governmentsl capacity in a complete
sense may do acts which eonflict with its provisions,
but, alse conceiving, which was more normally to be
contemplated, that state powers might be abused by
those who possessed them and es a result might be
used as the instrument for doing wrongs, provided
against all and every such possible comtingency. ...
A state officer mnnot on the one hand as a means of
doing & wrong forbldden by the Amendment proceed upon
the assumption of the possession of state power and at
the same til-rurthtpurpulnfnuuingm;ppuu—
tion of the Amendment, deny the power and this accomplish
the wrong. To repeat, for the purpose of enforcing the
rights guaranteed by the Amendment whem it is alleged
that a state officer in virtue of state power is doing an
act which if permitted to be dome prima facie would vio-
late the Amendment, the subject must be tested Iy assuming
that the officer possessed power if the act be ome which

there would not be tunity to perform but for the
posseasion of pome m mﬁ?ﬂw.'
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118 U, 5. B56, the plaintiff petiticned
Court of ornla for a writ of habeas allaging
confined following his somviction for #lolation
ligsnaing of laundries in the City of
ordinanee, while fair on its face, was administered
in & diserisinatory fashion. The came came to
the Tnited States upon writ of error to the Supresms
Cplifernia. It became mecessary to determine
bean deprived of his right of sgual protection
th Amendment by the actlom of the losal officlals
tuts. The court said (page 375):
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present the ordinsnces in
actusl facts shown establish an
eduinigtration directed so exclusively against a
partiouwlar class of persons as to warrent and require
the conclusion, that, whatever may have been the in-
tent of the ordinsnces as sdopted, they are applied
by the public suthorities charged with thelr adminis-
tration, with
a mind so unequal and oppressive as to amount to a
practical denlal by the State of that squal protection
of the laws which is secured to the petitionsrs, as to
all othar persons; by the broad and provislonns
of the Fourtesnth Amendment to the Constitution of the
United States. Though the law itself be fair om ita
face and lmpartial in appearance, yet, if it is applied
and edainistered by publis suthority with sn evil e
and sn unequal hend, so as practisally to make unjust
and 1llegal diseriminstions between persons in similar
circusstances, materlal to thelr rights, the denlal of
equal justlae is still within the prohibition of the
Constitution. This prineiple of interpretation has
been sanotionsd by the court in Henderpon v. Mayor of
New York, 82 U. 5. 275; Ex parte Virginia, 100 7, 8.
558) Neal v. Delaware, 105 U. 5. 5T0; and Seon Hing v.
Crowlay, s v. 5. ToB.®

The administration of the lisenming provisions in the ordinance was
admittedly discrimimatory. The court sald (page 474):

"o reason for it is shown, snd the comclusiom
eannot be reslsted, that mo reasom for it exists except

]
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hostility to the race and natiomslity to which the
petitioners belong, and which in the eye of the law

is mot justified. The diseiimination is, #herefore,
illegal, and the public administration which enforces
it is a denial of the equel protectiom of the laws and
a violation of the Fourteenth Amendment of the Consti-
tution. The imprisonment of the petitiomers is, there-
fore, illegal, and they must be discharged.®

Under the proposed bill (excepting, of course, the amendments
to the Lindbergh Law), the civil liability of the subdivision and the
eriminel 1iability of the official does not arise until there has been
a showing that the state, through its subdivision or official, has
actually denied equal protectiom or due process by fallure to perform
a duty imposed upon the subdivision or official by state law., It
would seem clear thet one may be deprived of rights of equel protection
and due process by non-action or meglect, as well as by affirmative
acts of misfeasance resulting in such deprivation. In

and Telegraph Co. v. Los Angeles, supra, the court said (page 288):

% ess The mm of the Amendment ana
are generle in thelr terms, are addressed, of course,
to the States, but also to every person whether natural
or Juridicel who 1s the repository of state power."

And at page 287, the court contimes:

"The propesition (propounded by the District
Court) is that the Amendment deals only with the acts
of state officers within the strict scope of the public
powers possessed by them and does not include an abusme
of power w an offioer .ss wss mi:'! ﬂmm whether
the State has authorized £he wrong is irrelevant and the
Federal judlelal power is competent to afford redress
for the wrong by desling with the officer...”.

The case of Tarrance v. 188 U, 5. 519, is an illustration
of an act by a state administrative officer resulting in denial of equal
protection. In this case no state statute justified such denial. The
defendant was progecuted in the state court for murder. A motion to
quash was entered on the ground that the county commissioners, in making
up the Jury pemel, discrimineted sgeinst ecolored men and allowed no




colored men on the panel. No complaint was made of the Florida law.
The complaint was that the county commissioners, in executing the

state laws, denled equal protectlion. The conviction was sustained in
the state court and affirmed by the Supreme Court, but on the ground
that the motlom to quash did not lie by Florida authority end that

the denial could be reached only by a plea in sbatement, In discussing
the acts of the state sgents, the court said:

"The law of the state is not challenged, but
ite edministration is the complaint. Such an sctusl
diserimination ig as potentiel in ereating & denisl of
equality of rights as & diseriminstion made by law."”

Bee &slso to the same effeet Neal v. Delaware, 10% U, S. 570, This
point 1s even made clear in the Slsughterhouge Cases (frequently
clted in the Senate debates on the Costigen—Wepmer Bill es indiceting
the uneonstitutionality of the bill), 83 U. 8. et 346:

®i State acts by its leglslative, its executive
or 1ts Judiciel suthorities. It cem act in no other way.
The constitutional provision (l4th Amendment) therefore
miet mean that no agency of the state or of the officers
or agents by whom 1ts powers ere exerted shall deny to any
person within its jurisdiction the equal protection of the
lews. Whoever by virtue of pogltion under a state govern-
ment deprives another of property, life, or liberty without
due procese of the lew, or denles or tekes awsy the equal
protection of the laws, violates the constitutionsl inhibition,
and if he ascte in the name of and for the state, and is clothed
with the state's power, his sct is thet of the state.®

Cages Which were Relied upon in the Debates on Previous
Mnti-Iynching Billes to Show the Unconstitution-

The four cases principally relied upon to show the Anti-Iynching
meepures unconstitutional were:
i 2 ULgrin | =L:1-51 16 Wall. 56

s, 109 U. 8. §




The Sleughterhouge snd Barbier cases involved alleged viola-
tiong of the l4th Amendment on the part of the states. The Civil
Rights ceses and the Crulkshank cese lnvolved federel statutes.

It is subtmitted that none of the four cases which were clted
a5 showing the unconstitutionslity of the Costigen-Wegner Bill are
applicable to the bill now under discussion. The distinction between
the present bill and the Costigen-Wegner Bill which renders these
cases lnapplicable is that, where the Costigan—Wegner Bill imposed &
eriminsl liability upon individusl members of the mob, the present
bill imposes mo liability upon such private citizens bmt reaches only
officials of the state and governmental subdivislons—sgencles of the
state.

(#). Civil Rights Cases

These cases involved Sectlons 1 and 2 of the Civil Righta fAet
of 1876, which made it a federsl offense to deny equal sccommodstliona
in public conveyances, inns, theaters, etc., to persons on account of
their race or color. The court held that the 15th and 1l&th Amendments
did not give to Congress the power to substitute its scts for the laws
of the states acting directly on individusl citizens. The court said

(pege 11):

Tt is State actiom of & particular charscter
that is prohibited the Amendment/. Individual invesion
of individual rights 1s mot the subjedt matter. ... It does
not suthorize Congress to create a code of munlcipal law for

the regulation of private rights; but to provide modes of
B B AFELNE 1B O on o o TR G W C G

of Stats officers executive or judicial, when these sre sub-
versive of the fundamental righte specified in the amendment."”

At page 14, the court continues:

"Inspection of the laew (Sections 1 and 2 of
the Civil Rights Act) shows that it makes mo < Péference
whatever to any supposed or apprehended viclatiom of the
Fourteenth Amendment om the part of the States. It is not
predicated on any such view. ... In other words, it steps
into the domein of loeal jurligprudence, and leys down rules
for the conduct of individuals in soclety towards each
other, and imposes sanctions for the enforcement of those
rules, without referring in eny manner to eny supposed
sction of the State or ite authoritles."

[
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The cese, therefore, ia no suthority for the imvelidity of
the present Bill. In fsct, the languege of the court indicates
thet the present bill would be upheld.

(b). United States v. Cruikehank

This case involved an indictment under Sectien 51, Title 18,
U.5.C., which created the offense of conspiring to prevent the
exerclse of rights gueranteed by the constitution., The court
treated the section as an implement of the clause of Section 1 of
the 1l4th Amendment which provides that no state mey abridge the
rights end immunities of eny citizen of the United States. It held
thet common protection of life and property sgainst ectm of private
individusls remeins within the righte of state citizenship, and weas
not included im the rights of United States citizenship.

(e)s The Slsughterhouse Cases

These cases &lso involved violation of Clsuse 1 of Article 14,
releting to the privileges or immmnities of citizens. The court held
that & momopely in sleughtering which had been granted by the State and
the Cilty of New Orleans was within the police power of the state and
did mot violete any privilege or immunity of federsl citizenship. The
cese 1s devoted to & ditinction between the rilrts involved in state
citizenship and the rights involved in federsl citizenship. The pro-
posed blll does mot depend upon any thecry of United States cltizenship
ag distinguished from state citizemship. The Slaughterhouge cases are,
therefore, not in point dnd in this comnectiom it ghould be pointed
out that the language of Section 1 of the l4th Amendment releting to
privileges end immmnities is worded quite differently then the language
in the other sections of the 14th Amendment. Where Section 1 provides
thet ™no state shall meke or epforce emy law which shall abridge the
privileges or immmitles of citizens®, Clsuses 2 and 5 of Section 1
provide "nor shall sny state deprive any person of life, liberty or
property without due process of lawj nor deny to amy person within ite
jurisdiction the equal protectiom of the lews®. Whereas the word
"sbridge" comnotes sction, the word "deny® comnotes inactlon. Vhereas
the first clause says "No state shall mske or enforce any law...", the
gecond clsuse says "No stete shell deprive ... or deny". The difference
in phraseology of the three clauses of Section 1 is significent.




(). pBerbier v. Commolly

The familiar rule is ennounced that the l4th Amendment does
not prohibit states from the exercise of thelr police functions and
the impoging of specisl restrictions, (In this case an ordinance
relsting to the hours during which laundries shall operate) when
guch exercise is not discriminatory. This familier rule has no bear-
ing on the constitutlonality of the proposed Anti-Iynching bill.

v. Inited States, 203 U, 5. 1, involved an indictment
against a private citizen under Section 51 of Title 18 for comspiring
to prevent negroes from working, The court held that en indietment
against & privete individuel for private wromg could not atand im =&
federal court where the constitutionsl basls of the statute was the
15th Amendment. The court sald, im referring to the 15th, l4th, and
16th Amendments:

"They are restrictlons upon state sctlons,
and no action on the part of the state is compleined of.*

v. [nited States, 161 F. €48, cited by opponents of the
Costigan-Wagner Blll, and Unlted Stateg v. Wheeler, 254 U. S. 281, both
were indictments egainst privete individuels.

The El1ll is not Objectionable as Infringing on the
Powers of the States Reserved by the 10th

_hmendment,

Granting the power of the Federsl Governmment to enact the bill
as & measure deslgned to enforoe the provisions of the l4th Amendment,
it follows that no objection could be made to the meassure upon the

that the statute deals with a matter customerily reserved to
state sovereignty prior to the adeptiom of the l4th Amendment. The
14th Amendment, like other provisions of the Constitutlon, was & delege-
tion to the Federsl Govermment of powers. To the extent that powers
were delegated by that amendment, soverelgnty was to an extent surremn-
dered by the stetes. As is saild in Hamllten v. Kent Distilleries Ce.,
£61 U. S. 148, at page 156:

"That the United States lacks the police power
and this was reserved to the stetes by the Tenth Amendment
is true, but it is none the less true that when the United




States exerts any of the powera wonferred upon it by
the Constitution & welid objection cannot be based om
the fact that such exerclse may be attended by the same
methoda which attend the exercise by a state of its
police powere or that it may attend a similer purpose.”

Likewlse, in Ex parte Viginis, 100 U, 5. 559, at 546, the same doctrine
ie announced:

"Nor does it mske sny difference that such
legislation is restrictive of what the State might have
done before the constitutionsl smendment wes adopted.

The prohibitiomns of the Fourteenth Amendment are directed
to the States, and they are to & degree restrictions of
State power. It 1s these which Congress ls empowered to
enforoe, snd to enforce egeinst State action, however put
forth, whether that action be executive, leglslative, or
judiciel, Such enforcement iz no invesion of State sover-
elgnty. No law can be, which the people of the States
have, by the Constitution of the United States, empowered
Congress to enmct. ... Indeed, every addition of power to
the genmeral government imvolves & corresponding dimimution
of the governmentel powers of the States. It is carved
out of them."

There Is No Conatitutionmal Objection to a Provision That

Tho U, 5. May Sue in the Feders] Courts

In United States v. Texas, 145 U, S. 621, the State of Texas
challenged the right of the United States to :mih in & United States
Court. The entire subject is there discussed fully by the court, and
the right of the Unlted States to sue im ite own court is ﬂndiuliad.
Other instances of sults by the United States in Federal courts agalnet
States are v. North Carolins, 156 U. S, 211; United States

v. Michigen, 190 U. S. 579.

A subdivision of a State may be sued in the Federzl Courts. BSee
Lincoln County v. Luning, 155 U. S. 520. And the 1lth Amendment, which
divests Federsl Courts of jurisdietion over the suite of citizens of
one state against anmother state, does mot apply to a nbdiﬂain of a
stete. BSee Lincoln County v. Luning, supra; Port of Seattle v.

&nd W,R.R., 265 U. S. 56; Chicot v. Sherwood, 148 U. 5. 529; m::l.m.m
County v. Lo., 270 F. 26; and Mercer County v. Cowlep,
74 U. S. (Twell) 118.




Tha Provislon for Civil Liability of a Covernmental
Subdivision for Mob Viclence is not Unreason-
—— . 8hle por Arbitrary

The imposition of liabdlity to the victims of mob violence om
the subdivision of the state in which mob vielence cccurs is a type
of remedy of long standing, and hag been upheld by the Supreme Court
of the United States and by the Supreme Courts of a number of the
States. Such liability may be absolute, and there is nothing in the
Constitution to require that it be dependent upon proof of negligence
on the part of the officers of the subdivision. The leading case on
the subject 1s of v. Sturges, 222 U, 5. 515. The follow-
ing state cases have also upheld such leglaslation:

e v. Cunter, 46 Ale. 111
%ﬁhﬂm.m?
Seotiron v Bolag, D0
Ve ﬂm-m

Cherryvale v. Hawmen, 80 Kan. 170

St. Louis Railway v. Chicago, 242 Ill. 178
Darlington v. Meyor of New York, 51 N. Y. 189
Commonwealth v. 62 Ohlo State 318
Allegheny County v. 90 Pa. State 307.

See also on this gemeral subject 44 L. R. A. 568, and Ann. Cas. 1915(b)
page 1851.

Objectioms to the Costigan-Wagner Bill which are

(1), It was objected that the bill was an infringement of the
sovereignty of the stetes. This objection has been adequately dealt with
in this memorandum. It has beem shown that the bill is & proper exerclse
of the power granted to Congress to emact legislation to prevent denisls
of the rights gusranteed by the first Section of the l4th Amendment.

(2). Semator Black, of Alsbema, and others, objected to the
Costigan-Wagner Bill on the ground that it would be applicable to labor
disputes. This objection is inapplicable to the present statute, which
specifically exempts viclence growing out of labor disputes.
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(5). Senator Borsh, and others, objected to the Costigan-
Wagner Elll on the ground that if the Federal Government was to be
glven power to punish lynching, why should it mot be given the power
to prosecute all murders, whether by 2 mob or by a single individusl,
The enswer to this objectiom 1s that the present bill does mot punish
members of the mob, and further, that there is a legitimate distine-
tion between mob murder and individusl crimes of vioclence. The
argument is predicated upon the false assumptiom that the states have
ag effective laws against lynching as they have ageinst other crimes.

Appendix "B¥, attached hereto, shows that only 9 states make
lynching itself e crime. In & 50-year period only 8/10 of one per cent
of the lynchings were followed by comvlctioms, according to Chadbourn
in hig recent book entitled "Lynching and the Law"™. This figure may
be contreded with thoge complled by Brearley in "Homicide in the United
States", in which it is shown that homicide is punished in 44% of the
cases where it occurs. In other words, there 1s a treakdown in the
local law so far as the prosecutions of lynchers are concerned. In only
B states have there been any convictions for lynching, end in these 8
states the percentage ie as followe: Alabama 4%; Georgla 8%; Oklshome
E%; Virginie 4%; Minnesota 55§; Texss T%; Illinols T%; and Missouri B5%.
These figures are taken from Chadbourn's book, pege 15, and were taken
from the files of the Tuskegee Institute.

That there has been in practice & denlel of equal protectlon in
the case of lynching 1s clear from the figures of the Southern Commis-
glon on the Study of Lynching in its 1951 Report, page 14. A study
was made of 254 lynchings covering a peried from 1821 through 1929,
0f these T4, or 20.1%, were taken from peace offlicers cutslde of jeils.
€8, or 26.8% were taken from the jail. This indicates the demnisl of
equal protection. That officers can prevent lynchings when they are
of a will to do so is indicated by the following table from Raper,
*The Tragedy of Iynching®, page 484, showlng the number of lynchinge
prevented, by the year, from 1814 to 1852.

1814 52 16
16815 87 18
19168 B4 18
1017 58 18
1818 B4 15
1le1e B85 57
1820 Bl 56




SIATE _TOTAL BIATE _TOTAL
Alabama 152 Michigan 1
Arizona 4 Minnesota B
Arkansas 127 Missisalppi 286
California 12 Missourl 41
Colorado T Montans ]
Comnecticut - Nebraska 5
Delaware 1 Nevada 5
D. C. - New Hampshire -
Florida 170 New Jersey -
Georgla B0z Hew Mexico [
Idaho 2 Hew York -
Illinols 15 North Caroclina 1
Indiana 8 FNorth Dakota B
Town 5 Ohio b
Kansas 8 Oklshoma 48
Kentucky 88 Oregon 4
Loulslana 172 Penngylvania 1
Maine - Rhode Island -
Maryland 8 South Carolina L
Massachusatts - South Dakota 2




STAIE TOTAL R T RN,
Tennssses e Washington 2

Texas 201 Weat Virglnia 15

Utah 1 Wisconagin 1l

Vermont - Wyoming 9
Yirgloda 26 TOTAL 1886

(6). Other minor objections were made to the act, virtuslly
all of which are carrected in the present bill,

(1)« Section 6 of the proposed act makes reference to the
Federsl Kidnspping Statute (18 U.S.C.A., Sec. 408), and provides that
the erime there defined shall ineclude "the tranasportation im inter-
atate or forelgn commerce of any person unlawfully abducted and held
for purposes of punishment, correction, or intimidatiom®.

It ia felt that this ia an unfortunate method of amending the
Kidnepping Statute—that is, by simply referring to it without in-
dicating at what place in the Kidnspping Statute the suggested words
are to be inserted. Furthermore, it is felt that the Kidnapping
Statute should nmot be made so brosd ms to cover transportation for
purposes of punishment, correctlon, or intimidation. For example,
1f the statute were worded in such manner, it would become a capital
erime for a police officer to take a suspect across the state line
for the purposs of bringlng him to justice om a state charge. Other

examples might readily be cited.

It is therefore suggested that, so far as the smendment to
the Lindbergh Law is concerned, a separate bill be drafted, amendatory
of the statute, imserting after the phrase "a parent thereof" the

following:
m ., and whoever shall kmowingly transport or cause
to be transported, or ald or abet in transporting in
interstate or forelgn commerce, any person or persons
for the purpose of lyneching ...

The Kidnspping Statute with the suggested amendment inserted is set ;
ro:thulppmdix'c' of this memorandum, ,r
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(). The remaining suggestions are mot of primary importance,

They sre merely suggested improvements in the wording of the bill.

(a).

(b).

(e).

(4).

(e).

(£).

()«

It is suggested that lines 6, 7, 8, and 9, of page 1, be
amended to read as follows:

"For the purpose of better assuring under said
amendment equal protection to the lives and
persons of cltlzens and due process of law to

all persons charged with or suspeected or comvicted
of any offense within the jurisdiction of the
seversel states.®

The reeson for this suggested change is that any reference

to the rights of "citisens of the United States"™ ias unfor-
tunate, in view of the decisions of the courts which have held
those rights to be decidedly limited in character. The consti-
tutionality of this statute does net rest upon the first phrase
of Section 1 of the 14th Amendment, which provides that no
state shall make or enforece any law which shall abridge the
privileges or immunities of eitizens of the Unlted States.

At line 19 of pege 1, strike out the phrase "of the United
States®, for the reason above indicated.

At line 21 of page 1, strike out the word "criminal®, in view
of the fact that persons are sometimes lynched without having
committed any criminel offense against the state law or without
heving been charged with the commlssion of a eriminsl offense,

On page 2, line 10, strike out the word "incidental® and
insert the phrase ¥or any incidemt”.

At line 16, page 2, insert the word "wilfully® before the
word "neglected®, and at line 17 delete the word "wilfully®,

so as to make the word "wilfully®™ applicable to ™neglected,
refused, or failed".

The same change should be made at lines 20 and 21 and at lines
24 and 25.

At line £5, page 2, strike the phrase "in viclation of hig™
and insert ln place thereof the words "having the®.

e MRS
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(h). At page 5, line 9, insert at the end thereof the word
*wilfully®, and strike the word "wilfully® from line 10.

(1), The same change should be made with reference to lines 15 and 14,

(). Insert at line 17, after the word "United States" the phrase
"or his duly sppointed representative".

(k). On page 5, change the lines 11, 12, and 13 to read as follows:

"Tried in any division of the District as he
mey designate in such order."

The proviso contained in lines 12 and 15 would be stricken.
This change would permit the judge to direct that the trial be
had in the division of the District in which the least prejudice

prevailed.
(1). Change limes 20, 21, end 22, page 5, to read as follows:

"PFurtherance of protection of lives and persons
of cltisens and other persons against unlawful
and violent interference with or preventiom of
the orderly processes of justice and equal protec—
tion of due process of law.®

The suggested changes in the wording have been made in the
copy of the Act, which is attached hereto and marked Exhibit "D*.

While none of the above-indicated changes in wording are
essential to render the Act valid or comstitutiomal, it is nevertheless

believed thot they do improve the wording of the bill.

i e

- ¥
Assistant Attorney

e

[



Proposed Bill (1837) _Cogtigan-fagner Bill (1936)
l., Enacted to enforce lith Amendment. 2. When state or subdivision falls
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APPENDIX *A"

COMPARTSON OF THE PROPOSED BILL WLTE

State deemed to have denled vlotim
of lynching equal protectlon and due
proceas when it or its subdivigion
falls to employ lawful mesns to pro-
tect against lynching or unlawful ab-
ductlon followed by lynching.

¥When 3 or more exerclise physicel viclence 1.
wlthout authority to correct or punish

any person in custody or suspected, charged
with or convicted of any offense, with pur-
pose of preventing apprehensiom, trial or
punishment by law, it constitutes a "mob".

Such mob wiolence causing death or serious
injury shall constitute "lynching®.

Provided, "lynching" not to include
gangster or labor violence.

2 u%‘to“%ﬁagf%fmw s
fatly 22810 proteet Berson tron Lynching
and officer who having duty fails to make
all diligent effort to apprehend, keep and
prosecute members of mob, guilty of felony:
up to 5 years and/or §5,000.

to protect life or person against
mob, whether by preventing ite
acts or punishing its members, it
has denied due process and equal
protaction.

¥Mob or riotous assemblage®: when 1.

5 or more acting in concert kill or
injure any person for purpose of
preventing apprehension, trisl or
punishment by law.

(a) Officer having duty to protect,
or having suspect in custody fails
to protect from death or injury, or
having duty to apprehend members of
mob, falls to: felonmy, up to & years
and/or $5,000,

(b) Officer having prisoner in cus-
tody and members of mob conspiring
together to take from custody to in-
Jure or kill: felomy, &5 to 25 years.

L

2, State or subdivision

which fails to pro-
tect 1life againat
mob is deemed to have
denled equel protec-
tion of law.

"Nob or riotous
asgsembl=ge™: whaen 5
or more deprive per-
son of 1life without
authority, as punish-
ment for offenss.

Officer who heving
duty fails or re-
fuses to make all
diligent efforta to
prevent death, or
faila duty of appre-
hending members of
mob: felomy, up to 5
years and/or $5000.

Aoy perscn who parti-
cipates in mob teking
prisoner from custody
of officer, or pre-
vents apprehenslon
suspect & pute such
person to death: el-
ony, 5 years to 1life.




[Propoged Bill (1957) Costigen-fagner Bill (1985)  ~  Dver Act (1921)

4y U.8. District Court where person 4. Iny.persgon partjci-
injured or killed ghall have juris- pating in mob putting
dietion to try & punish according to peraon to deaths
gtate law any person perticipating felony, § years to
in mob. Provided: it appears to 1ife,

courtr (1) state officers have
feiled to apprehend, prosecute or
punish offenders, or (2) jurors ob-
tainable for state court are so pre-
judiced that there is probabllity
that such persoms will go unpunished.
Fallure for 50 daye to apprehend or
indiet, or fallure to diligently pro-
gecute, shall congtitute prima facle
evidence of such feilure,

4, When lynching occurs and information om
oath is submitted to the Attorney Genersl
of the U. S, that officers have friled as
above, Sec, 5, the Attorney General chall
cause investigation to be made. 3

5. (1) State subdivision having police funme- 5. County where lnjury or death by mob 5. County in which per-

tiong is responsible for lynching in its ocours by reason of fallure of son put to death by
jurisdiction & for lynching cutside juris- state officers, is lisble to the mob subject to for-
dietion following abduction within; is person injured, or his estate or feit of $10000 metion
lisble to vietim injured, or if he is legel representative if dead, for therefor in name of
deed, to next of kin, determined by in- $2000 to $10000 distributed ac- U.8. for use of fam—
testate laws of decedent's domicile. Com- cording to the laws of the state 1ly. If no family
pensetion §2000 to §10000. Provided: where death occcurs. forfelt goes to U.S.

governmental subdivision may by affirms-
tive defense & preponderence of evidence
prove due diligence by its officers. ind
provided: satisfaction of judgment against
one subdivision is bar as to eny other.

(2) Liability enforceable by U. 5. District D.C. where injury or death oddurs Action in 7. 8.
Court in district where governmental sub- has jurisdietion; action to be District Court hy
division is. Action brought by Attorney brought by U.5. Distriect Attorney. U.5. District
General of U.8. for use of party in inter- officer falling to comply with Attorney.

est, or by counsel of victim's choosing, order of court gullty of contempt.

without prepayment of costs.




Coptigan-Wagner Bill (1935)

_. . _Proposed Bill (1987)

6.

Payment enforceable by processes
avallable under state law, or by use

of contempt proceedings ageinst offlicer
falling to execute order of ecourt.
Ceuse of action survives death. Judg-
ment exempt from creditora.

(3) Judge may try suit any place in
district, but not within defendant
governmental subdivision.

Lindbergh Law mmended to ineclude
interstate transportation of persons
abducted for punishment, correction
or intimidation.

Purpose of Actt protection of llves
and persong of U.8. citizens ageinst
violent interference with orderly
processes of justice and against
dereliction of duty by states, thelr
subdivisions and officaers.

Separabllity clause

Court may levy om county's
property. Judgment exempt
from credlitors.

6. County where selzed and county
where injured or killed jointly
end severally liable. Judge may
deglgnate any place in district
for triel.

7. Beparabllity clause

— Dyer Act (1921)

Court may levy om
county property,
compel levy and col-
lection of tax or ls-
sue pandamis to ocol-
lect judgment. Offi-
cers falling to exe-
cute order liable

for contempt.

Each county through
which victim trans-
ported lisble jolnt-
ly and severally.
DMstrict of O..umbia
end Loulslana par-
ishes deemed to be
counties.

7. Separability clsuse.




APPENDIX B
COMPILED HY INTERSTATE REFERENCE BUREAU FROM SUMMARY OF STATUTES APPEARING' IN
LYNCHING AND THE LAW", BY J, H, CHADBOURN, UNIVERSITY OF NORTH
CAROLINA PRESS, 1938

Punighment prescribed for

Maximum lia-

bility of eity or
county for mob vio- mits lynching

Peace offi- Prisoner
cer who per- may be
gent to

ce causing removed by another Co.
Lynching Alding A Mob Personal Pro- on order of
Iynching Violence Injury persy
Damage ]
e 5 yre.~death | 1-21 yrs a el
Arkangag * g X
f (2)
Connecticut = (2) (2)
Florida Governor
Georgis |1 yr.-death Court
Idsho Court
Illinois 50 days-5 yrs (1) $5000 | §5000 vernor Sheriff
Indians ife—dea 2-21 yrs Conviction Court
Kansas 5 yre-life 6 yrs-life (2) (2) Coroner _Sheriff
Kentucky life-death life-death [1-15 yrs (2)(8) governor Court
Loulsiana el Court
Meine (4) Gourt
Maryland (2)(5) i £ -
agsach -,.(.ﬂ = S
Michigan Court
Minnesota §7500 vernor
Misgissippl ) Court
Missouri (2) gherlff
Yontana ) Court
Nebraska §7500
Nevada Governor
New Hampshire (2] Court
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Bhode Island ) Court
South Carolina . $2000(5 Conviction
Tennessee viction (6) | sSheriff
Varmont = Governor
Yirginie death death ea =3
est ie |death death 50 daye-5 yre (1) ] $5000 2
Wisconsin )|
(1) Also a fine (%) If preventeble (5) Minimum 1iability
(2) Amount of damage done (4) Three-fourts of damage done (6) Applies only to sheriff
* eisl terms of t fo amatory offen kangas)
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APPENDLX "C*

Suggested Amendment of the Kidnapping Statute to Cover
Lynching in Interstate Commerce

Whoever shall knowlngly transport or pcause to be transported, or
ald or abet in transporting, in interstate or forelgn commerce, any person
who shall have been unlawfully selzed, confined, invelgled, decoyed,
kidneped, abducted, or carried sway by any means whatsoever and held for
ransom or reward or otherwlse, except, in the case of a minor, by a

parent thereof, end

ghall, upon

conviection, be punished (1) by death if the verdict of the jury shall so
recommend, provided that the sentence of death shall not be lmposed by
the court 1f, prior to its impoasltion, the kldnaped person has been
liberated unharmed, or (2) if the death penalty shall not apply mor be
imposed the convicted person shall be punished by lmprisonment in the
penltentlery for such term of years as the court in ilte diseretion shall
determine: Provided, That the failure to release such person within seven
days after he shall have been unlawfully selized, confined, inveigled,
decoyed, kldnaped, abducted, or carried away shall create a presumption
that such person has been transported in Interstate or faelgn commerce,
but such presumption shell not be conclusive.



TEOLEN W. BELL

ABISTANT Boliciton GEMEmAL

y Wop
Bepartment of Justice

MWashington

March 12, 1957,

MEMORANDUM FOR THE ATTORNEY GENERAL

Re: Veto Power of the President.

Reference is made to your memorandum of March 10,
1957, relative to the veto power of the President.

The veto power is conferred upon the President by
Article I, Section 7, Clause 2 of the Constitution, which
reads:

"Every Bill which shall have passed the House
of Representatives and the Senste, shall, before it
become a Law, be presented to the President of the
United States; If he epprove he ehall eign it, but
if not be shall return it, with his Objections to
that House in which it shall have originated, who
sball enter the Objections &t large on their Journal,
and proceed to reconsider it. If after such Recon-
slderation two thirds of that House shall egree to
pass the Bill, it shall be sent, together with the
Objections, to the other House, by which it ghall
likewise be reconsidered, and if spproved by two
thirds of that House, it shall become a Law. But
in all such Cases the Votes of both Houses shall be
determined by Yeas and Nays, and the Names of the
Persons voting for and against the Eill shall be
entered on the Journal of each House respectively.
If any Bill shall not be returned by the President
within ten Days (Sundays excepted) after it shall
have been presented to him, the Same shall be a Law,
in like Manner es if he had signed it, unless the
Congreses by their Adjournment prevent ite Return,
in which Case it shall not be a Law."

It is stated in Black on Constitutionsl Law, £d Bdition
(1897), p. 98:



"# % # At present, the chief magistrate must
ect upbn the '"bill' as & whole., An appropriation
bill or a revenue measure may consist of a great
number of separable items, some of which, in the
Judgment of the executive, may be unconetitutional
or inexpedient. Yet he must elther approve or re-
Ject the entire act. He has no power to veto any
individual item."

Many State Constitutions authorize the executive
to veto items in appropriation bills, =nd in some states he
may veto items In any bill. In other states the comstitutional
power of veto is similar to that contained in the Federal Con-
stitution. In & few states the executive has no veto power.

The President's power of veto does not seem to have been
paseed upon by the courts. Similar powers vested in Governors
by State Constitutions, however, have been passed upon by the
courtey and so far as I have been able to find it has beemn
universally held that where the power granted by the State Con-
stitution, like that pranted in the Federal Constitution, refers
to the bill as & whole and does not go further and grant the
power to veto separate items of the bill, the executive must
elther approve or disapprove the bill as = whole. There is scme
confliet in these declelons as to the legal effect of an attempt
upon the part of the executive to qualify his approval. Some
cases bolc that where the executive attempts to approve the
bill with certain exceptions, end to disapprove the items ex-
cepted to, the whole bill becomes law, since the only thing re-
quired of the executive was to sign the bill, and, having signed
it, he camnot qualify his signature or approvael. Other cases
hold that under such circumstances the whole bill fails, eince
it is only the bill as enected by the leglslature that the
executive is authorized to approve or disapprove, and by
qualifying his approval he has not approved the bill as so
enacted. The latter vlew iz the one more generally accepted
by the courts. (See 41 Am. Law Review, pp. 584-586.)

I have been unable to find any direct authorities on
the question whether the Congress by declaring each item in &
bill & separate act or bill, or by some other legislative device,
may provide a legal way for the Presidenmt to veto an item in the
bill without vetoing the entire bill. I am of the opinien,
however, that the Congress may not thus provide a legal way for
the President to veto an item im a bill., The President's power
to veto is a constitutional power. That power is to weto the
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"bill", and not & part thereof, Any effort to extend this
constitutional power by statute would be open to serious ob-
Jection., A decleration by the Congress that each item in a
bill should be deemed a separate act or a separate bill would
not necessarily make it such in a constitutional sense. There-
fore, any attempt to exercise the veto power in connecticn with
such en act, by vetoing some items thereof and approving others,
might well be held to be an exercise of the veto power as granted
by the Constitution and might result, under the rule more
generally adopted by the court, in rendering the entire legls-
lation involved a mullity.

Moreover, often the most objectionable items in gemeral
appropriation and revenue bille are inserted into sueh bills as
"riders" for the purpose of preventing the President from vetoing
the items, as he well might do if they were presented in separate
bills. In cases where this is not true, the objecticnatle items
have recelved the approval of the majority in both houses. Aside
from the comstitutional question, therefore, it is unlikely that
the Congress would ineclude in such a bill any provision which
was intended to authorize the President to exercise his veto
power in comnectlion with such items.

Respectfully,

SN PO

GOLDEN W. BELL,
Agsistant Solicitor General.
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DEPARTMENT OF JUSTICE
WASHINGTON, D. C. AH:eb

March 23, 1937

MEMORANDUM FOR THE ATTORNEY GENERAL

Re: Veto of individual items
in Appropriation Bills.

This is 1in response to your memorandum of March 13,
relative to the question as to whether it is feasible to
work out some wey by which 1t would be possible to enable
the President to veto individual items of Appropriation
Bills.

Many State Constitutions contain express provisions
permitting the Governor of the State to disapprove indi-
vidual items. While the power can, of course, be conferred
upen the President of the United States by a Constitutionsl
Amendment, I think the same end can be accomplished by a
change in Congressional rules of procedure, in the manner
which will be hereinafter discussed in this memorandum.

The problem was not presented in the early years of
the Republie, because originally it was not customary
for the Congress to pass long itemlzed Appropriation

Bills, but to adopt measures containing a few general
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blanket lump sum grants, which could be allocated or
apportioned by the Executlive in the manner thsat appeared
desirable to him. Neither was it customary to imsert
legislative provislions or "riders" into Appropriation
Bills. Long itemized appropriations and leglslative
rlders are later developments.

Presldent Grant in his Annual Messege to the
Congress, of December 1, 1873, recommended a Constitu-
tionel Amendment to authorize the President to approve
so much of any measure passing the two Houses of Congress
as his Judgment might dictate, without approving the whole.
His recommendation reads as follows (Richardson, Messages
and Papers of the Presidents, Vol. 7, p. 242):-

To authorize the Executive to approve of

so much of any measure passing the two

Houses of Congress as his judgment may

dictate, without approving the whole, the

disapproved porticn or portions to be sub-

Jected to the same rules as now, to wit, to

be referred beck to the House in which the

measure or measures originated, and, if

passed by a two-thirds vote of the two

Houses, then to become a law without the
epproval of the President.
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President Hayes, in a Veto Message of May 4, 1882,
deplored "the dangerous practice of tacking upon appro-
priations bills general and permanent legisletion." He
observed that this practice did not prevall until forty
years after the adoption of the Constitution. (Richardson,
Messages and Papers of the Presidents, Vol. 7, pp. 591-2.)

In his Annuel Message of December 4, 1882, President
Arthur suggested that grants of money for diverse snd in-
dependent schemes of internal improvement should be made
the subJects of separate and distinct legislative enact-
ments. He deprecated the practice of grouping them in éne
bill, as 1t was customary to do In the River and Harbor
Bills. (Richardson, Messages and Papers of the Presidents,
Vol. 8, p. 138.)

Numerous Constitutional Amendments have been intro-
duced from time to time seeking to confer upon the President
the power to veto individual items or legislative riders in
Approprietion Bills, but none of these emendments appears
to have reached the stage of belng submitted to th& States.
(Herman V. Ames, The Proposed Amendments to the Constitution
of the United States During the First Century of its History,
pp. 132-133.)

Two amendments have been recently introduced on this
subject, one by Senator MeCarran (S.J. Res. 4), and one by

Senator Vendenberg (S.J. Res. 8).
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I venture to suggest, however, that the object can
be accomplished without a Constitutional Amendment, pro-
vided, of course, the cooperation of the House of Rep-
resentatives can be secured.

It seems to me that a rule analogous to that adopted
by the House two years ago in connection with omnibus
cleims bills might be adopted for appropriation bills,
and thereby the President could seperately consider in-
dividual appropriations and legislative provisions now
gontainsd in appropriation bllls.

Rule XXIV, Par. 6, of the House of Representatives,
which deals with omnibus bills, provides for the following
procedure. TIndividual private bills are combined by the
Committee to which they have been referred into & single
omnibus bill, each of the constituent bills constituting
a separate paragraph in the omnibus bill. The omnibus bill
is voted upon as a whole, opportunity, of course, being
given for emendments to the various paragraphs. After the
bill 1s passed as & whole, 1t is separated into the several
bille of which it was composed, and such original bills ere
then treated and handled as separate bills. Such items as
orizinated in the House then go to the Senate as separate
bills, end such items as originated in the Senate, and thus
have recelved the epproval of both Houses, are submitted to
the President as separate bills. FEventuslly, each of the
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individual items of which the omnibus bill is composed
1s submlitted to the President in the form of & separate
bill.

The pertinent provision of the sbove-mentioned House
Rule reads as follows:

Upon passage of any such omnibus

bill, said bill shall be resolved into

the several billls and resolutions of

which it 1s composed, and such original

bills and resolutions, with any emend-

ments adopted by the ﬁousa, shall be

engroseed, where necessary, and pro-

ceedings thereon had as if seid bills

and resolutions had been passed in the

House severally.

I suggest that a somewhat similar rule could be
adopted by the House in connection with appropriation bills.
Such a rule could provide that upon the passage of an appro-
prietion bill each paragraph or item thereof shall be en-
grossed as a separate blll end go to the Senate as a separate
bill.

If this rule were adopted, the cooperation of the
Bureau of the Budget and the Appropriastions Committes would
be necessary, So as to paragraph the verious items separately.

Two possible objJections occcur to me to this plan.
First, it mey be difficult to induce the House of Representa-
tives to adopt such & rule, as thereby it would lose much of
its control over appropriations. Second, it would entail
g considerable amount of additional clericel work on the

part of the staff of the two Appropriations Commlttees and
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the engrossing and enrolling clerks of the two Houses.

This clearly is not an insuperable objection, for the

aim to be achieved is obviously worth the extra labor.
There would still be the problem that freguently

recurs resulting from legisletive ridere tacked on in

the form of provisos to items of appropriations. Such

so-called riders can be stricken from en approprietion

bill on a point of order made on the floor, by a single

member, because they violate the Rules of the House which

prohibit legislation in eppropriation bills. It is only

through sequlescence and failure on the pert of anyone to

object that legislative riders find their way into appro-

priation bllle. This can be avoided by securing the

cooperation of some member or group of members of the

House in sympathy with the Administration, who would take

upon themselves the task of raising points of order agalnst

any objectionable legislative riders in appropriation bills.

Respectfully,

3 ,
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Office of the Attorney General
Washington B.C. i

Merch 27, 1937,

My dear Mr. President:

Upon receipt of the papers which Governor
Graves had left with you in connection with the de-
cision of the Supreme Court of Alsbams sustaining
the constituticnality of the Alabams Unemployment
Compensation Law and Title IX of the Federal Social
Security dct, I wrote a letter to the Governor, a
copy of which is inclosed,

In addition, Honorable Lawrence H. Lee,
Legal Adviser to the Govermor, wrote to me in con-
nection with the same subject, and the Solicitor
General replied to him. I also inclosze for your
information copies of this correspondence.

A e

Attorney General,

The President,
The White House,
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March 26, lgﬂl

Honorable Bibb Graves,
Governor of Alabema,
Montgomery, Alebama.

Dear Governor:

The President has told me of the conversation that he has
had with you regerding the rnmt decision of the Suprnna Court of
Alsbama in the cese of Bee Jt NpENY V. JBCO Lauiman
et al., sustaining the mnt.itutiannlity hnt.h of the ﬁl&hm Unem-
pln;rmt Compensation Law and Title IX of the Federal Social
Security Act.

It is extremely gratifying to have this favorable decisien,
and of course the reasoning will be of assistance to the Government
in presenting its cases under the Soclel Security Act to the
Supreme Court of the United States. However, I doubt whether it
will serve sny useful purpose to encourage any private litigents
to take this case on appeal to the Supreme Court of the United
States. It is my understanding that every issue in the Alabama state
court case which could be presented to the Supreme Court of trhn
United States on appeal is already raised either in
Southern Cosl & Coke Company, United States Supreme Court, ﬂctnher
Term, 1936, No. 724, or Charles C. Steward Machine Company v, Davis
(to be docketed in the Supreme Court of the United States some time
this week). If this understending is correct, an appeal in the
Beeland case would merely duplicate issues already before the
Court. Moreover, even if the appeal in the Beeland case were
teken at once, it seems unlikely that it will be heard in advance
of the two other cases to which I have already referred.

Nonetheless, 1 deeply eppreciate, as I know the President
does, the cooperation which the State of Alabama is giving to the
Federal Government in this most important litigation.

Sincerely yours,

Attorney General.

e
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The Attorney General has referred to me your letter of March
22, 1937, relating to and enclosing a copy of an opinion remdered by
the Supreme Court of Alsbams on March 18, 1937, im the case of Beeland
Fholesale Compsny v. Jacob L. Ksufman, et al,

It is my understanding that every Federsl issue and every
issue arising under the Comstlitutiomn of the United States which were
presented in that case are raised either in

Carmichsel v.
United States Supreme Court, October s 1936,
ﬁ‘m"ﬁg:h&%m‘"m‘“hmm
in the Bupreae the ted tes some time this week). If

this is correct, I can see no advantage to the Govermment
of the United States in encouraging those private persons whose conten-
case (and to whom you refer) to take
the Umited States. Thelr appeal,
could mot be heard in advance of the
moreover, would not railse

]
i
:
i
;
|

the Department of Justlice appreciates the sug-
gestion that you were good emough to make, and we know that in the
handling of this seelal security amd other problems, cooperatiom between

state and mationmal T is valuable and, indeed, almost indis-
pensable for effective presentation of legal lssucs.
Very truly yours,
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STATE OF ALABAMA
EXECUTIVE DEPARTMENT
MONTGOMERY

March 22, 1937.

Hon. Homer 5. Cummings,
Attorney General,
Washington, D. C.

My dear Sir:

At the suggestion of the President of the
United States, the Governor of Alabama has requested
that I enclose you & copy of the opinion of our Supreme
Court holding the Unemployment Compensation Law of
Alabama constitutional, both from the standpoint of the
Alabame Constitution as well as the Constitution of the
United States, and 1 am doing so.

The Givernor thinks that he can secure &n appeal
to the United States Supreme Court by some of the parties
interested at such time and under such eircumstancea &s
m&y be deemed advisable by your Department.

If you will give this matter such considera-
tion &s you deem proper and communicate with the
Governor's office your views &s to an appeul, we will

endesvor to arrvange it sccording to the wishes and &t
such time ss deemed advisable by you.

Very respectfully,
Lawrence H. Lee

Legal Adviser to the Governmor.



THE ATTORNEY GENERAL
WASHINGTON

March 29, 1937.

1

:% N.'k,.a.

My dear Mr. President:

Sometime ago you discussed the question
of whether the President should have power to veto
an item in an appropriastion bill. I caused an
inquiry to be made into this subject and enclose you
herewith a memorandum from the Assistant Solieitor
General relative to the genersl scope of the wveto
power in such matters.

I also enclose & memorendum suggesting
a poseible solutlon of the problem.  Although the
plan indicated 1s cumbersome end very likely not
practically feasible, it is perhaps worth thinking

about,
Sincerely yours, s
%M 4;*'7'?’

The President,
m Hhit.u House.
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July 29, 1937.

The President,
Tne White House,

4y desr Mr. President:

#nclosed herewith you will find & mesmorendum of lew presared by
Judge Townsend with reference to the Presidentisl power %o make & recess
eppointaent of & Justice of the Bupreme Court,

You will note that his comelusion comfirms the oral opinion I gave
to you u few deys ege. Unlems you desire it, there would heem to be no
necessily for preparing e formel opinion sp the overwhelming welght of authore
ity and the unbroken prectice sre to the sems effect. You will also note
tint the Congress, by retaining on the Statute books tue Act of February 9,

» Dov Revised Statute 1761, hee, in effect, given & Congressi mal inter-
pretation confirmatory of the power. I think :ou »ill find the Townsend
semorandua exceedingly Interesting, esvecially the historical references in
the addenda.

You will observe thet there have been nine instences in which Justices
of the Susreme Court have heen ecommiseioned “luring the recess of ithe Semate.”
[ bave marked with & minus sign the instances lm which such Justicer have
recelved such commissione but refrained from taking = seat upon the bench until
after setunl Senstorial confirmation. I have marked wit' & plus sign those
instences in which Justices receiving e recess commission have takem their
pluces upon the bench prior to Senstorial confirmetion. There ere six instsnces
of the kind first sentioned and three instances that fall in the other class.
Amongst the three .nstances last sentioned was thet of John Mutledge who sub-
sequently failed of Senatorisl confirmation. Wiy six Justices, who received
recess comeissions, refrained from taking sdvantage of them, but preferred to
await Senstorisl confirmetion in dus course, I can only suraise.

Sincerely ;ours,
a1lEgned

HOMER CQUMMINGS
- Attorney General,



Office of the Allorney General |
Washington B.C.

August 14, 1937.

The President,
The White House.
iy dear Mr. President:

The enclosed letter from Judge Groner will
interest you, I am sure. It deals with the jurisdie-
tion and type of work performed by the United States
Court of Appeals for the Distriet of Columbia. It
is more or less along the lines of the memorandum
about the Court that I sent you some days ago.

Sincerely yours,
/T

Encl.



WHITE SULPHUR SPRINGS
WEST VIRGINIA

QO

Dear Mr, Attorney-General : I\\\

[ZsF Just o

THE PLATA

THE GREENBRIER axo COTTAGES T8 AR

HOTEL CLEVELAND
CLEVELAND, OHID

Auraet 13th, 1937

The death of Judze VanOredel ersates a vacaney

3n my Court which I assume the Fresident
f111 beforae the commencemant of the Octoh
am assured you appreciate the importance
it mar be that some of the facte I am ab
will be of interast to you in reaching =

will desire to

er term, While I

of this appointment,
out to mention
conclusion on the

sabject of your Fecommendation to the President.

The jurisdiction as well as the actusl work of

the Court make it the most
Supreme Court == 47 deral tem,

This was the

nion of your predecessor and have reason to believe
also of Justice Stone when he was the Attorney General,

It ie aleo the opinion of a mumber of th
Supreme Court and thie opinion is sustai

6 Justices of the
ned by the record,

As you know, the Court has all the jurisdiction of a Cirouit

Court of Appeals but in addition, by res
at the geat of government, it has other

of Appeals, Ite dockets reflect this wi
Cases involving Indian treaty rights, we
grujectn. nation-wide enpeals in tax cas
nterstate Commerce Commission, Federal

son of its locatlion

de flung jurisdietion,
stern land irrigation
®og, cases from the
Trade Commission,

S+E.C., Natlonal Labor Board and a1l the great independent
agencies of government are constantly before the Court.

Alien property custodian cages end cases

involving the

Comptroller of the Curreney, and the Comptroller General

and mandamug and injunction cages againa
of sovernment invelving often matters of

t the executive hecds
great importance,

are exclusively brousht to this Court. The number of ceses

and the {mportance of the litigzation 1s
Court needs in thie Vacancy an outstandi

increasing and the
ng judge or lawyer

of national standing reputation and experience. Cartainly

the eelection on any lesser basis would

Yours respectfully,
The Attorney General,

be a great mistake,

Wi (Conins
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THE ATTORMEY GENERAL
WASHINGTON
December 9, 1937.

Dear Missy:
You may recall the talk I had with the
President sbout a hat., I communlcated the
details to Mr. Papish and I have just received
the enclosed letter, which i1s rather characteristic.

He ig & Tine old man. No doubt the hat will
be coming elong in due course.
&inmil;rrmn?

Miss Marguerite LeHand,

The White House.
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December Tth, ‘ENEY Gmﬂy

18357,

Honorable Homer 5. Cummings,
Washington, D. C.

My dear Mr, Cumminga,

Thank you very very much for your
letter of December third.

I am having the hat made as you

suggested, and it will be of one hundred percent )')
United States products,

Wlth kindest regards.
Sincerely,

T
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THE ATTORNEY GENERAL kp T

WASHINGTON ‘(L)'P
December 22, 1937.

My dear Mr. President:
Enclosed is a copy of the letter
I addressed to Cheirman Sumners with
reference to Judge Geiger.
Sincerely yours,

/7 @5_,

The President,
The White Houge,

&
L
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December 18, 1937,

Honorable Hatton W. Summers,
Chairman, Judiciary Committee,
House of Representatlives,
Washington, D. C.

My dear Congrossman Summers:

I feel it my duty to call to your attention tho conduet of
United Statos District Judge Fordinand A. Geiger of the Eastern
District of Wisconsin, who yestorday at Milweukee discharged a
grand jury without pormitting it to roport after a throo monthat
invostigation of tho automobile finance industry. Before dis-
charging the grand jury end thus preventing eriminal procesdings
Judgoe Guiger had teken an attitude which made it impossible for
this Department to obtain a eivil decree which would have given
immediate relief to consumrs from the payment of excessive ro-
sorvo charges, relief to deelors from coorcion by autamobile
companies, and relief to independent finance companies from unfair
competition end restraint of trede,

Many months ago upon complaints this Department instituted
an investigation of the automobile finance industry, chiefly
centered in three large companies which were identified in interest

with General Motors Corporation, Ford Motor Compeny and Chrysler

Corporation.
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Complainte of violation of the law were as follows:

1. That the automobile companies were discriminating against
the independent finance companies, and deslaers who patronize them, by
offoring to their associsted finsnce companics end dealers who
patronize such companies serviecce and the facilities for the wholo-
sale financing of automobile purchases while at the some timo
denying such facilities and services to the other finance companies
and dealers,

2. That the automobile companies and their asscciated finance
companies were compelling dealers to do their retail finaneing with
the asscclated finence company by various coercive dovieces, including
the termination or threatened termination of the franchises of re-
caleitrant dealors,

3. That the associated finance companies were requiring the
inelusion of excessive reserves concealed from the purchaser in the
time sales price of automobiles which reserves were panid ovur to
their deamlers as a secret profit upon the paymont in full of tho paper.,

4, “_ﬂmt in the case of ome of the eutamobile menufecturers,
those coercive and diseriminatory practices werc aggravated by tho
ovmership of all of tho stock of its nssociated finance company,
and in the eass of a socond manufacturer through a controet under
the terms of which the manufecturor agrood to recommend tho use of
tho assoclatod finaneo company in considoration of & substantial
porcentago of tho profits of the emssociatod financc company,
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After the grend fury begnn its imvestigation this Department
was approsched by representatives of some of the companies involved
who extended mssurence that the sbuses of which the govermment com-
pleined could be remedied by civil decree; thot the sutomobile com=
peniea had engaged in such pragtices under more or leas compulsion
from competition and from cconcmic conditions; and thet erimipal
procecdings at this time would be detrimentsl to the sutomobile in-
dustry. It wes therefore strenucusly urged by those reprasentatives
thet conferences be hold %o determine whether a civil decree could be
pgroed upon. The Department did not feel warranted in deelining to
hear such reprosentations and to hold conferences for such purposc.

From the outset, this Department toock the position that 1t would
not entor into a compromise decree but would consider cnly o decree
which corrected =ll of the sbove nbuses., It also took the poaition
that it would mot consent to any deeres unless the ropresuntotives of
the independent finance componies, who hod filed the original complninta,
agrood that it was sdequate to prevent further abuses, and unleas these
coopanies themselyes agreed to be bound by the terms thereof. The
Departmeant also tock the positlon that 1t would not opprove any decres
which favored any one competitor over any other,.

In these conferences the companies' repressntatives were advised
that the govermment could give no nssurances ag to what sotion the grend
jury might toke, and thet the govermment was undertaking only to discuss
& oivil deerve, which, if sgreed upon, would be presented to the grand



Jury for ita consideration along with the evidonco =lready before it.
It was, however, anticipited that if sotisfactory consent decrces
could be agreed upon which eliminated the forsgcing ebuses, it might
not be necessary to go through the proulonged ordeal of crimiml trisls.

No agresment was reached. But a tentative nroposal for o decrce
was drawn up which the attormeys for two of the gmioups represented at
the conference agreed to submit to thelr clienta for consideration.
The proposed decree would bhave enjoined both tho ewtomobile and
finanoe companies from discriminating against independent finance
companies and dealers who patronlze them, and from cuerclng dealers.
It would have abolished the system of excessive reserves and rolieved
the consumer from that burder. It would have ecliminated control by
the automobile companies of their associated finance companies through
stock ownership or otherwise. In short, it would hove given all of
the relief that could have been anticipated as o result of puccessful
litigetion.

While the tentative draft of the decree was under consideraticn
by the companies the Department was advised by Mr. Russell Hardy, the
specinl assistant in cherge of the grand jury presentation, thrt Jjulge
Geiger had ealled him in and commented unfavorably on the foet that
conferences wore being held, teking the position that there should be
no conferences between the Department and the companies affeceted, even
though the terms of the decree might grant essentiul relief tc an

ioportant Americean industry and avoid a great desl of litigation.
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This Department deferred to Judge Geiger's wish end canceled
all conferences,

Having accamplished this much, Judge Geiger was not satisfied,

He had prevented the govermment from obtaining a satisfectory and
far-reaching civil decree. Arbitrarily and ageinst the protests of
government counsel he recessed the grand jury end summoned the
companies' attorneys to advise him about the conferences held with the
Department. He then proceeded to absolve the companies from prosscu-
tion by discharging the grand jury although advised that the grend
Jury had voted to return indictments.

The net results of Judge Ceiger's unwarrunted interference with
this Department and with the grend jury have been:

First, to free the companies from sny present necessity for
correcting the objectionable practices; second, to save them f:m:u
indictment for past viclations of the antitrust laws; end third, to
discredit the efforts of the government to correct wbuses in the industry,

This is not un isclated instance of arbitrary, unjust and unfair
conduct on the part of Judge Ceiger, Your cttention is directed to

certoin eriminal tox cases which came before Judge Geiger in April,

1935, The cuses were United Stutes v. Volland; United States v West:

United States v. Branigun; United States v. Lubar; United Stotes v,

Turnof ; United Stutes v. Pokrass, All six of these cases were dismissed

by Judge Geiger because in one of them an sgreement had been made

pursucnt to Section 3229, Revised Stotutes, by the Commissioner of



-

ef Internal Revenue, approved by the Secretary nf the Treesury, and
sanctioned by the Attorney General, whereby the defendant was to pay
the full smount of texes, penalties and interest, and enter a pleas
of guilty to one count of en indictment, In the Volland cags, in
which the compromise sgreement had been accepted, Judge Geiger
completely repudisted end disregarded Section 3229 of the statute,
In the other five cases no compromise had been accepted and in four
no offer had even heen made, Judge Geiger neverthealess dismissed
these indictments also,

This course of conduct is so obstructive to the administration
of justice that I could not justify & failure to bring it to your
knowledge.

This Department stands ready to sibmit to your Committee all of
its pertinent documents, and its staff will appear at any time to

answer any questions concerning the foregoing matters.

Respectfully submitted,
HOMER CUMMINGS

Attorney General.
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