HRIEN McMAHON

o ARBIETANT ATTORMEY GEMERAL

Bepurtment of JYustice
HWushington

June 17, 1987.

MEMORANDUM FOR THE ATTORNEY GENERAL

I have closely followed the progress of the Anti-
Lynching Bill. The Sub-Committee of the Senate Judiclary
Committee has met and hes agreed to report to the full
Committee within & few daye the bill which we considered
in so much deteil.

I am glad to report thet the Committee substituted the
word "meiming” for the words "serlous injury" which were
contained in the originsl draft. This, as you will re-
collect, will restrict the bill to the reel purpose which 1t
18 intended to accomplish. All in &ll I think the matter is

03rc M ke,

Brien McMahen,
Assistant Attorney General.
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; Bepartment of Justice

FOR THE ATTORNEY GENERAL

Senator F. Ryan Duffy caelled on & departmental
matter, and later on the conversatlion drifted to a
discussion of the court.

DPuring this conversation, he exhibited a genulne
regard for the President personally and a desire to go
along with him. He seems to feel that he faces a
rather serlous situation for reelection in Wisconsin,
because of the La Follette group end the strong ™old
guard™ Republicen vote, and feels thet woting with the
Presldent may cost him 30,000 or 40,000 votes in the
4 State. However his calculation may be about this, he
said he intended to go along, but that he felt that if
there is to be a compromise he would rather hold for a
flat ven than the Hatch amendment. He told me that
he had told Senator Robinson he would vote for any
amendment that he thought he could get through. He
is, however, very strong for a ralese in the ecourt to
eleven.

Respectfully,

& \Casacaay,

Joseph B. Eeenen
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July 13, 1837,

Dear Ceciliai-

Missy has showm me your letter
to her and I just want to tell you that I
hope very much you will get a good rest now
that you have the opportunity. 1 was sorry
to know that you have not been feeling well.

All goes well here in spite of
the fights on the Hill.

We all mise you and will be
glad to see you when you return. Do have a
grand time.

Always sincerely,

Mrs. Homer S. Cummings,
Hotel George V, .
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Monday, July 26, 1937.

About noon today I had an interview with Congressman Fred
M. Vinson of Kentucky, in Hoom 1201 of the New House Office Building.
I spent about an hour with him. He is entirely sympathetic to the
Pesident's Plan, I discussed with him the necessity of legislation
on {ive points.

1. Court Reform,

2. Viages and Hours.

2. Hmiﬂ!-

4« Executive Reorganization.
5. Loop-hole Legislation.

He is friendly to all of these proposed measures and alss
believes that they should be disposed of this year. He said that the
fages and Hours Legislation would make & great deal of trouble. Indeed
he thought that it had a good deal to do with the stiffening of the
opposition ageinst the Court Bill, and might easily have been the turning
point in that matter.

Wiith regard to Housing, he said there would be no difficulty
with it.

With regard to Loop-hole Legislation, he said there would be
no real trouble in getting through a fair bill,

With regard to fxecutive Reorganization, he thought ke

that a bill of some sort could be passed although
it would probably not go all the way. He suggested that they were con-
sidering the creation of an Auditor Yeneral to take care of post audits
and that all questions of law upon which the Comptroller Genersl and the
suditor General did not agree, should be referred to the Attorney General.
Asparently he has devised a bill of his own cachkhie=sTmGsptiew, and
neturally thinkes it is a good bill.

With regard to Court Reform, he did not think it likely that
anything could be done about the Supreme Court this year at least. He
did think that the House might be willing to pass the Presidenmt's Bill
so far as it related to the inferior Courts, He talked at some length
about Congressman Sumners speech. Indeed he has prepared an answer to
it but is awaiting the proper time to deliver it. He says that Congressman
Sumners never mentioned the Supreme Court or the Judieiary Bill in any
meetings of the Judiciary Committee, and that when Congressman Sumners
assuned to speek for the LCommittee, it irritated quite a number of the
membera thereof.



Mr. Vinson said that the Judiciary Committee is made up of
19 Democrats and 6 Hepublicans maling 25 in sll, He said that he
felt sure that we could ecount upon the following membera namely:
Celler, Weaver, Hamsay, Walter, Chandier, Citron, Creal, Hill and
Byrne, making 9 sure votes, In addition to these 9 he claims the
following as doubtful namely: Miller, Healy, Murdock, Tolan and
O'"Brien making 5 in all. This leavea 5 Democrats and & Republicans,
11 in all opposed to the bill. He is thoroughly in accord with
the idea that Congresa should consider all this legislation this year

his personal view is that it wuld be best to have a recess and come

II"‘l:lm.‘.l: agaln on the first of October or shortly thereafter. He felt

that it would teke off the struin and would give an opportunity for
reforming of lines, and would give the members & little rest, and would
bring them back at a more favorable season of the year, and would not
interrupt their summer plans, and above all, would give them a chance
to have contact with the people back home.

With regard to the status of the Court Bill, he said that
originally we had a majority in the House of about 75. He thinks that
we had adebe nt the most just before the recent breakup in the Senate,
a majority of mbout 30. In view of the Senate attitude, it may be that
the present situation is doubtful. The argument would be used that
there is no advantage in the Buse taking action if the Senate is deter-
mined to kill the measure, and that there is a disposition to hide behind
the Senate action$, Indeed, generally speaking, the House would not
want to go to the trouble of enmcting legislation which the Senate would
set sside, These things make it difficult and indeed probably inad-
visable to revile the Supreme “ourtissue this year. He does thin,
however, that something could be done about the lower “ourts.

I talked to him a long time about a proctor, the method of
uppointment and a Flew b system, and that apparently the Senate
Judiciary Committee was making plans to sabotage the entire bill.

dr, Vinson said that it was & pity that the wote in the Semate on the
motion to recommit was se overwhelming. He understands how it happened
but he thinks it was a mistake and that there should have been & line-up
showing that the division was pretty close after sll. He said tha

would have increased chances of favorable House action. He sald, fer,
that a good many members of the House were irritated by the manner in
which the Bill hed been treated in the Senate.

He has no patience with the idea that particular measures
split the Party. He said that the aplit is in the heart and that we
have had divisions on many measures and yet the Party has not aplit.

-
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He is evidently disgusted with Congressman Sumners' speech.

With regard to a caucus, he said that he did not look upon it with
much favor., He said he had never seen a caucus that did any good. They are
ordinarily engineered A members of the House who represent a minority,-ap
are generally regarded,unreascnable or irregular, and that such leadership
cannot accomplish much in a cmucus. Moreover, when a movement of this kind
is in charge of such leadership, the bulk of the House is not disposed to
go along no matter what the merits of the controversy may be. He said that
a caucus never does anything constructive. He said there would probably
be no difficulty in getting the ceucus to pass a resolution putting
itself on record as in fa of considering and disposing of the legislation
covered by the five points, he doubted whether it would go on record as aprroving
of the five points. He said that when you endeavor to get an spproval of
so many points, differences arise, compromises are made and you get, into a
dengerous situation. He sald no doubt the cmucus would gladly approve of
a fesolution laudatory of the President's leadership. He said everyone
would vote for that but after all, that would not meen much because known
opponents of the President's Plan would wote for it, and then cleim that
they were supporting the President. Iloreover the newspapers would give
but little attention to any such resolution. He frankly said that the
Viages and Hours Legislation would make the chief diffieulty in getting cauu:uat
action. He repeated that the Wages and Hours Legislation had killed the
Court Plan and that most members were getting protests which bound together
opposition to both measures.

Hence he thought that the caueus might agree to consider snd dispose
of these bills, but might not be willing to approve of them in prineiple. He
thought that the reorganization of Executive Departments might better he
submitted to the Longress immediately after the recess. Indeed, his general
idea seemed to be that matters that were to take up much time could be held
over until after the recess, and that work could be done on them in the
meantime, and that they could be taken up with zeal when Congress re-assembled.

I then tock up with him the question of the technlijue of the caucus.
He said that 55 members had signed the ¢ell for a caucus, and that he would
let me know later in the day whether the pat.ii.‘.nn had been filed with Mr.
Doughton who is Cheirmsn of the caucus, He, nlso asked him to let me know
how many membera it took to call a caucus. He said it toek 25. I told him
I was under the impression that it took 50. He said he would let me know
later in the day, I also asked him to let me know what the rule was aa to
the time within which a caucus had to be called,
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3p.m,

Hecelved & telephone call fro Congressman Vingon who said
that the ruleas had been changed and that it now took 50 o enll a
caucus where as formerly it took only 25, but that there were 55 names
actually on the petition. He said he had sone difficulty in finding
out what the rule is concerning the time within which a caucus must be
assembled, After inquiries he found that there was no rule on the

subject.

He also informed me that the petition did not ask to have the
caucus called at sny particular time. He informed me that he had taken
up the wmatter with the limentarian who was inclined to believe that
where the petition not fix the time for a cauveus and where the rules
made no provision, it wans the duty of the Chairman of the caucus to call
e caucus within & reasonable time, He said he had talked to Sam Aayhurn
about the caucus matter and that Mr, Hayburn had discussed the matter with
Congressman William D. McFarlsne of Texns who has possession of the petition.
The petition has not yet been filed with Cheirman Youshton and Mr. Rayhurn
apked ¥r, McFarlane not to file it for the present until he, Rajburn, could
feel out the situstion and get his feet under him., It appeared that Mr,
Rayburn hed been awsy and had just returned. It also appears that the peti-
tion asks the caucus to consider the following matters:

1. cﬂm’t Heform.

2. WVeges and Hours.

3. Housing.

4+ Executive Reorganization,
5. Farm Bill.

It will be noted that the petition does not refer to Loop-hole
Legislation but does include Farm Legislation. Mr. Vinson thought that
Loop-hole Legislation hed been left out because the petitioners assumed
that it would be pmsedin eny event.

T S
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MEMORANDUM NUMBER 2.
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Monday, July 26, 1937.
5:00 P, M.

Had an interview &t my office with Congressman Jere Cooper. He
sald he could not give me much informetion es to the status of any of the
projected legislation except the "loop-hole®™ législatiom. He said that
was golng along very well and he thought the bill would be brought out in
e couple of weeka.

With regard to the Court Reform, he said he wes not in a position
to give mich valueble adviee. He did not think there would be any chence
of doing anything if it conteined sny reference to the Supreme Court. Even
as to the rest of the bill he had some doubt. He said the Members of
Congress realize that thirty Senators can pretty nearly always destroy e
bill end that the psychology &t the present time was that they wanted to go
home and there would be a strong feeling amongst many Members that it would
be & vain gesture to do anything about the Court Bill this year. The
Members would probably teke the positlon that the Senate, having paeseed,
after long debate and great delay, a particuler bill, that it might as
well be sccepted and let the metter go in that fashion. He said this
was specially true in view of the attitude of Congressmsn Summers.

He said that Congressmen Sumners is very populer and hes a
large following in the House, end that there were so many obstacles to
overcome that he doubted whether the House would want to underteke the
fight. He did not think much of the proposed caucus, nor did he feel
it would get enywhere. He said that the Leadership wae of such a kind
thet the majority of the Demccrats would not follow it no metter what the
merites of the proposition might be.

He said if the Judiciary Committee of the House could be induced
to' restore to the bill, efter the Senate passed it, the provisions the Presi-
dent wanted in the matter of the Lower Courte, there wes a chance that after
ell the Senate might accept it, but he felt this wes & rather long chance.

The only particuler suggestion he mede wes that Sam Rayburn should
contact Summers &nd see whether there was eny hope in that direction &nd
that perhaps thereafter I could see Summers personally and make an effort
to get him to go along with at least that part of the President's program.
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Memorandum Number 2, page 2, July 26, 1937.

In the matter of adjournment he felt it would be best to stick
on the job, He thought that one month more would be sufficlent and that
then, when the adjournment took plece, it could be without any idea of
returming in the Fall. He ergued that 1f there were & recess until the
firat of October, it would mean that Congress would be here October,
November and December - a matter of three months - whereas one month
now would enable Congress to finish up the business called attention
to the fact that Congress sdjourned last yeer on 6, end he said
"even if we stayed through the month of Auguet, it would be less of a
hardehip than to come back and devote October, November &and December to
the Congressional work." He made clear that he was expressing only

LT [ B, Gomeis )
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SURY
OFfice of H}rﬁltnrm'y Beneral \
Washington B.C. /
Mgust 14, 1937, &)J \ ,ﬁ{'y’.
/;I\,Lp _ ‘_L‘J(?
The President, - 1;Pﬂ”
The White House. .

My dear Mr. President:

With regard to the United States Marshal in Aleska, Division
# 4, it strikes me that it would be best to teke no action for the
present. If it ecan g0 over until the next session it will glve Delegete
Dimend an opportunity to work out the situation. The incumbent, Joeeph
A. McDonald, is en efficient officer and we have no compleint to make of
the menner in which he has discharged his duties. Unlese, therefore,
you heve wishes to the comtrary I shall give no further thought to
the subject during this session of Congress.

With regard to the United States Marshal for the Esstern MHe=-
triet of New York, I had a talk with Mr, Farley. I think he desires
the arpointment of James E, Healy, vice Albert Benninger, deceased. The
diffieulty, however, 1s that Healy eould probably not be confirmed. A
Deputy is acting efficiently at the present time and ¥r. Farley thinks
it would be best to take no sction at the present session of Congress.
Unless you have wishes to the contrary, I shall assume you are willing
to let the matter rest es it is.

With the elimination of the foregoing metters from immediate
consideration there remain only the following, which ought to have
consideration.

1. U. 8. Cireuit Court of Appeals for the Seventh Cireunit, vice
Samuel Alechuler, retired. It would be highly desirable, from
the standpoint of the Court, to f£111 this vacancy if it is
feasible to do so. I understend the difficulties and gathered

from what you ssid yesterday that you thought the metter would
have to go over to the next session of Congress.

2. U. 8. Court of Appeals for the Distriet of Columbie, vice
Josish A. Van Oredel, deceased. This is & highly important
matter and if at 211 possible should be disposed of at this

session.

3. U. 8. Mstrict Judge in Kentucky. This metter is being con-
sldered along the lines you suggested yesterday.

T s
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THE ATTORNEY GENERAL ("L

WASHINGTON
August 18, 1937

6:00 P. M.

My dear Mr. Presldent:

I am having an awful time trying to locate Dean
Clark. I have telked with his secretary at the Yale Law
School and find that Dean Clerk is probably on an sutomobile
trip. There is a bare possibility that he may be at Oxford
today.

I have tried to reachhim on the telephone by paging
the different hotels. This was without success. I also
heard that he has previously visited Professor Harold J. Laski
in London and thet he will return to London on the 20th of
August, presumebly stopping at Oxford on the way. This is what
gives me the idea he may be in Oxford now.

He will sail for the United States from Havre on the
8.5. Manhattan on the 26th of August. I have also glven
ingtructions to have my previcus cable to him delivered to
Professor Laski's home. Of course a message may come
from him at any time. :

If it is not received by the time you desire to act
the question is presented as to whether or not you could teke
a chance and send in the neme enywey. It is highly probable
thet he would accept and indeed such & course might relieve him
of the necessity of consulting with verious people ebout 1it.

He could truthfully say that he had been drafted. There &re,
of course, objections to this procedure but it strikes me thet
it is well worth thinking over.

S8incerely yours,

The President,
The Thite House,
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wt August 20, 1937, ?

Dear Missy:
Encloged herewith is a memorandum

for the personal end confidentlal attention
of the President.

Sincerely yours,

%M@ I

Miss Marguerite LeHand,
The White House.







JOSEPH B. KEEMAN
‘-'z“w“m.ln_'fm

Bepartment of Justice
Wasbington

August 19, 1937

MEMORANDUM FOR THE ATTORNEY GENERAL

About two weeks mgo, while dealing with the subjeet of
reappointments of United Stetes Attorneys, the name of Carl
Sackett of Wyoming came up. You msked me to ascertain from
Senator 0'Mahoney and Senstor Schwartz their fealings in this
matter, as to whether they would want to endorse Sackett for
reappointment. This you will recall was in mccordance with the
method of procedure in esch instance regardless of the stets
involved. Senator Schwartz stated that he had no objection to
the reappointment of U. S. Attorney Sackett, end that his re-
appointment would be satisfactory; Senator O'Mahonay likewise
expressed satisfaction with Seckett and his approval of his
appointment.

Senator Schwartz called in about a week ago, in persomn,
and after & lengthy conferemce indicated thet he felt the
interests of the Administration and the Government would be beat
served by allowing the matter to remein in its present status,
without any eetion for the time belng.

Since both Senators were not emtirely in mccord that the
reappointment should be made at this time, the matter was held in
abeyance,

Senator 0'Mahoney called me this afternoon on the telephone
and reminded me of the fact that I hed consulted him (not that he
hed consulted this Department) about the Sackett reaprointment and
said that he was quite disturbed that it hed not been mede, He
further said that he understood that I had mede the statement to
Senstor Schwartz that he could appoint anyone he wanted, I told
him there was utterly no warrant for such a statement (and I felt
sure the Senator made no such statement) nor hed I discussed the
matter with anyone other than yourself.

Senator 0'Mahoney said in substance that he believed it was
inconceivable that there should be any reprisals; that he felt no
animus; thet the court bill is a bygone affair or, as he put it,
"water over the dam" and he thought i1t would be & "nige geatura"
to have Seckett's name sent in. He further steted that Seckett hed
written him but because of his situation he had not replied.



Memo to the Attorney General.

2

I told Senator O'Mahoney that these appointments
were being considered one after another and that I would in
the course of time bring this to your ettention, although
you were today out of the city and I expected to leave for
my vacation.

Respectfully,
n":t—t.lhu.l‘r

JOS B. EEENAN
The Assistant to the Attorney Cenefal,



BWepartment of Justice
Washington
August 19, 1987
~OONFERRNTTAL—

MFMORANDUM_FOR THE ATTORNEY GENERAL

In my talk with Senator Schwarts he indiecated
that a cabal was in the making between Governor Miller, Senator
0 'Mahoney and McCracken, a newspaper publisher of decidedly
Anti-New Deal tendencies. This effort is to be launched at the
Bar Assoeciation meeting for the State of Wyoming at Yellowstone
National Park; the principal speakers to be Stinchfield, vitupera-
tive critic of Roosevelt and President of the American Bar Associa-
tion, Senator Wheeler and Senator O'Mahoney.

Senator Schwartz stated he and Congressman Greever
were steadfastly behind the Prosident and his program.

Respectfully,

R
JOSEPH B. KERNAN
The Assistant to the Attorney General,






W@ashington, B. €.

« These three cases are sults by contractors

to enjoin collection of state groes receipts taxes. In the Dravo
case, a three judge Federal Distriet Court granted an Injunction
against the West Virginia Tax Commissioner. In the Silas Mason and

cases, the Supreme Court of Washington refused relief., Nelther
the United States nor amy of its officers are parties or have appeared
heretofore as amicus curiae. All three cases are now in the Supreme
Court of the United States, having been argued last spring. On
June 1, the Court set the cases down for reargument next fall, re-
questing the Attorney General of the United States to present the vlews
of the Covernment upon the two questions involved.

The Guestions Involved. The contractors in all three cases
are engaged in the construction of dams for the United States. The

Etates of West Virginia and Washington impose & tax upon all contractors
measured by a percentage of their gross receipts (2% in West Virginla,
1/2% in Washington). The contractors here claim immunity upon two
gEroundss

1. They assert that since they are performing
services for the Federal Govermment, a tax upon thelr
gross recelpts from that source is constitutionally
exempt from state taxation, since it would impose an
invalid burden upcn the United States.

2. The lands upon which the work is done, except
for the river beds, have been purchased by the United
States. Accordingly, the contractors contend that,
pursuant to pertinent state legislation elther ceding
jurisdiction over those lands to the United States or
consenting to the acquisition by the United States of
those lands, the Federal Govermment has exclusive
legislative jurisdiction and all state statutes, in-
cluding tax measures, can have no application therein.

DISCUSSION
1. The exemptlion issue.

It has long been felt that the existence of a tax exempt
class such as Government bondholders, Government employees, etc., 1s
undesirable and inequitable. There has been threatened an extension
of this exemption to securities of quasi-Governmental entities, such
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as the Port of New York Authority. Yet through a series of decisionms
over a long period of years, the Supmeme Court has been progressively
expanding the field of immunity, over the vigorous protests of a
persistent minority. The Court now holds the salaries of State
employees engaged in governmental, as distinguished from proprietary,
activities exempt; sales to states and thelr subdivisions exempt;
Federal salaries exempt from State income taxes, etc. It is believed
that these three cases afford a suitable vehicle to reverse the trend
and to begin to narrow the tax exempt groups.

Undoubtedly, if these taxes are sustained, they will be
reflected in higher bids for Government contracts in the future.
The increased cost to the United States will be offset at least in
part, though this would be slight, since the Unlted States does not
employ sales taxes often, by comparable taxes which the Federal
Government will be able to collect from those who sell goods to states.

Poesibility of increased cest to one sovereignty is not a
valid remson for holding invalid a tax of ancther. Minimum wages,
maximun hours, manufacturers' texes (upheld in Liggett and Myers v.
United States),regulations as to doing business directly or indirectly
affect cost.

Existing precedents have turned on the formula of preserva-
tion of the dual system and require as complete freedom as practical
to the operations of the respective governments. This has been carried
to the extent of exempting privately owned ore extracted by concession-
aires from Indian lands.

Freely accepting the desirability of preserving the dual
gystem, it is our contention that non—diseriminatory taxes do not
interfere with the dual system and should be sustained.

The Treasury feels the important thing is not what addi-
tional cost these particular taxes may entail to the United States,
but rather that a decision upholding them should be viewed as the first
mmulmmuwuof-uuimtm;manmwhtmof
immnity (except, of course, where the tax may be diseriminatory).

mawmmw
wise. They vi s &8s imposing an additional cost upon

their operations, and would like to see them declared invalid. Such
taxes, they say, impo®s & direct burden upon their functions.

There has been expressed, also, the fear that since a )
B

deciecion based on such a concession on our part would make it con-
stitutionally possible for every State to lewvy non-diseriminatory gros
receipts taxes, the States would abuse the opportunity. Taxes might

be levied which would approach prohibitory levels. If non—diserimi- )
natory taxes on independent contractors are valid, why not regulatory
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leglslation, wages, hours, sanitation, etc, These are dangers, but
dangers within our gensral control, sinee the United States night
itself carry on the operatlon, and also the rule agninst frustration
of Federal mctivities would apply.

Imitwmhhuumtmwawm
n-mnmurth-m“ptmmmmtmtwnhm )
include governmental employess, sales and recelpt taxes affecting
government contracts. Thies reasoning would maintain the present status E]
and rendsr futile further efforts o parrow exemptions.

I believe with the Treasury that the question must be viewsd
broadly in terms of establishing ultimately o fair and equitable system

of taxation, and that we should seizs upom thls opportunity to work

townrd that end, even though there may be an additional cost to the
Government in so doing.

2. The Jurisdiction issus,

mMmeMtuﬁupaltimtuMMn
by the Government in the West Virginia case - namely, that the United
States does have exclusive jurisdiction over the river banks but not
over tie river bed, since as to the latter it doss not have title but
rather merely a dominant servitude.

_ A8 to the Washington cases, involving Grand Coules, it
would seem that the United States could legally have exclusive Jur-
izdiction over the river banks., In fact, however, it has not exer—
cieed that power. The State of Washington contimues to furnish police
protection, etec, in that territory. Purther, Interior ssys that it
does not want the exclusive jurisdiction - it does not want the burden
of saintaining schools, furnishing police and fire protection, ete.
Under these circumstances it 1z believed desirable to peradt the
Jurisdiction to remain in the State of Washington if a sound legal
theory would support that result. The approach that we glan to urge
is that consent by the United States is necessary wherever it i1z to
acquire jurisdiction from the states, and that such consent is pro—
sumed unless ocircumestances affirmatively show that the United Statas
dosa not wish t0 mocept such jurisdiction., The cireumstances showing
& rajection of jurisdiction herein are found inthe efntlnuing super-
vislon by the State of Washington, acquiesced in by Congress, which has

© specifically ratified the contracts. The other departments have not

expressed any disapprowal of this view.

3. Federal Reservatlons.
Thers would be no concesslon by the Undted States that a
State tax could be levied on cperations earrisd on in reservaticns
under the exclusive leglslative Jurisdiction of the United States,
8: sy Quantleo,
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(®FFice of the Attorney General
Washington .0.

.ﬁ.uguﬂt 13, 1937.

The President,

The White House.
My deer Mr. President:

I submit herewith the nominetion pepers for a succesSEoT
to Mr. Justice Van Orsdel.

I ascerteined that Dean Clark was in Furope and I have
esbled him as per copy attached hereto. Up to the present moment
no reply has been received and I, therefore, do not know what his
attitude is. As =oon ag en angwer is received I shell, of
course, let you know.

In view of the fact thet I em leaving tonight to go to
New York to meet Cecilis and will not be back in Washington until
sbout 8:25 P. M. tomorrow, I alsc submit to you the nominstion of
Dean Justin Miller so thet it mey be immedistely availeble should
the answer from Desn Clark be adverse.

Sincerely yours,

P




STRAIGHT CABLE

WASHINGTON D C AUGUST 18 1937

HONORABLE CHARLES E CLARK

C/0 EBMEXCO

LONDON

WOULD BE GREATLY PLEASED IF YOU WOULD ACCEPT APPOINTMENT ASSOCIATE

JUSTICE UNITED STATES COURT OF APPEALS FOR DISTRICT OF COLUMBIA  STOP

THIS COURT AS YOU KNOW IS OF EQUAL RANK WITH CIRCUIT COURTS OF APPEALS

AND IN NUMBER AND IMPORTANCE OF CONSTITUTIONAL GUESTIONS CONSIDERED

PROBABLY RANKS NEXT TO SUPREME COURT STOP SALARY TWELVE THOUSAND FIVE

HUNDRED WITH LIFE TENURE STOP MATTER IMMINENT CABLE IMMEDIATELY
HOMER CUMMINGS
ATTORNEY GENERAL



®ffice of the Attorney General
Washington 1.0,

hagunt 17, 1937.

Dear lir, President:

I have the honor to lnclope herewith & pominstion in faver
of Honorable Charles E. Clerk, of Connsctiout, to be an Associnte
Justice of the United Statesa Court of Appesls for the Digtrict of
Columhin, vice Honornble Josish A. Van Orsdel, deceased.

Dean Clark im 48 yesrs of sge, and sarried; mes borm in
Woodbridge, Comneoticut; received the degree of Eschelor of Arts from
Yele University in 1911, the degree of Bachelor of Laws from that
institution in 1913; slso the recipient of honorary degrees from
¥ule University, the University of Celorando, Oettyoturg Collese,
end Tulane University; was ndmitted to the bar of Connectleut in
1913 and was engnged in the prootice of low at Hew Hoven untdl 1919
ms migcesalvely msslstant =nd assoclats professor of law, professor
end Lines Professar, 1919-1929, Sterling Professor mnd Doan of the
School of Law, ¥zle University, since 1929; visiting professor st
Columbis University, Cornell University, and University of Colorsdo
between 1924 snd 1934; momber of the Connccticut House of Sepresentativen,
15917-1918; Connecticut Judicial Council, 1929-1931; has been serving
&8 n member mnd the reporter of the Advisory Commlitise to the United
Statea Supress Court on Federsl Oivil Procedure since 1935 ond as
vice-chalr=sn of the Commission on Reorganisation of State Departsments
in Connecticut, He 1a the suthor of many sceepted works on legal
subjecta.

Dean Clark im & lawyer and gentleman of exeellent reputation;
ability, snd experience, and hep &ttsined eminence in the fields of
low ond legul educstion in the United States,

I recommend the nomination.
Hespootfully,

Attorney Genernl.

The Proaident,
The White Housa,.
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HBC: MOB

‘etober 3, 1937.

My desr Mr. Presidents

Sometime &go Professor Corwin, of
Princeton, sent me & cor of a letter written
by Mr. Jusilice Miller to Williss Pitt Ballinger,
ﬂﬁtﬂ“.“ﬁ.lﬁlﬁlmlﬂthrﬂiﬂh
Mr. Ballinger was & brother-in-lew of Mr.
Justice Mi.ler - hence the intimscy of the letter
which I found very mmusing. ¥Mr, Ballinger
m.mmm-rumaumt-d
resided in Galveston, Texas.

fincerely voura,

The President,
Tha Thite House.
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THE ATTORNEY GENERAL
WASHINGTON

detober 2, 1937.

My dear Mr. President:

Sometime ago Professor Corwin, of
Princeton, sent me a corv of & letter written K
by Mr. Justice Miller to William Pitt Bellinger,
on March 18, 1877, which I enclose herewith.

Mr. Ballinger was a brother-in-law of Mr.

Justice Miller - hence the intimacy of the letter
which I found very amusing. Mr. Ballinger
became & leading lawyer in the Southwest end
resided in Galveston, Texas.

Bincaralr yours, - =
N Yo

The President,
The White House.




) o

" Prof. Ghaufm ren into
this in the Miller papers at
Harvard Law School. ;

ESC

Justice Miller to William Pitt Ballinger, March 18, 1877,
apropos of the suggestion that former Justice John A Campbell
be reasppointed to the Bench, to fill the vacaney ceused by the

resignation of Justice Davis:

"There is no man on the bench of the Supreme Court
more interested in the character and efficiency of its
personel than I em. If I live so long, it will still be
nine yeers before I cen retire with the salary, I heve
already been there longer than any men but two, both of whom
are over seventy.

"Within five yeers from this time three other of the
present Judgee will be over seventy. Strong is now in his
eixty ninth, Hunt in his sixty eighth, and broken down with
gout, end Pradley is in feeble hemlth and in his sixty sixth
Yesar.

"In the name of God what do I end Waite end Field
all men in our sixty first year want of another old, old man
on the Bench. . . I have already told the Attorney General
that if an old men was appointed we should have within five
years & majority of old imbeciles on the bench, for in the
hard work we have to do no man ought to be there after he is
seventy. But they will not resign. Neither Sweyne nor
Clifford whose mental failure is obvious to all the Court, who
heve come to do nothing but write garrulous opinions and clamor

for more of that work have any thought of resigning.”



THE ATTORNEY GENERAL
WASHINGTON

The President

THE WHITE HOUSE
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THE ATTORNEY GENERAL () A
WASHINGTON )«‘ H_f

October 12, 1937. \" //

ity dear Mr. President:

I saw Dean Clark yesterday. He is still
interested. I discussed the situation quite fully
and frankly with him.

I assume the matter is to be held in abeyance
until we see whether Justice Robb will retire when he
reaches the age limit, which will be, I believe, on the
fourteenth of next month, I hope that he will do so
and I am endeavoring as diplomatically &s I can to
bring about that result.

Sincerely yours,
.7 /’W—w; .,

The President,

The Vhite House
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THE WHITE HOUSE : \»
WASHINGTON x

L AN Tol), '
Hyde Park, N. Y.
October 29, 1857,
MEMORANDUM FOR
THE ATTORNEY GENERAL

Are you getting any pressure
from any source directed against
United States Distrioct Attormey
Milligan of Kansas City?

F. D. R.
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THE WHITE HOUSE
THE ATTORNEY GENERAL
WASHINGTON Nw 2 95:mu°y

- Wovesber 1, 1957,  RECENED
| 1; .-'_‘)\ L _v_\_ﬁr-/"-.. '.
Nigt i =*
¥y desr Mr. President: T}"

Thle enswers your semorendum of the 29th of
m,mmﬂmmnmmruntmwmmn
from eny mource directed ageinst United Etaten Attorney Wi110-
gan of Kanses Clty. —_—

by
appointes, Mr. Milligen wae sppolnted February 3, 1934, end
his present ters will, therafore, expire on the third of next
f; tiy ﬂnmp-pu:muﬂ.ngnmd
dnlnrﬂumlﬂpmdlthm-mtmtﬂanﬂﬂum
for the oproaition tuliuipnpmwtafﬂnum-ith
which he prosecuted elsction frewis in Xansap City.

Anpwering specifically your question, I cen
that I have not heard one word from either Sanstor on the
;ﬁunt. nrﬁum-nthnwminmthuﬂnrmnuh

The President,
The White House,

T



THE WHITE HOUSE
WASHINGTON

‘hlll you fﬂ; :- information
about Milligan. ve Tery
reason %o belisve that he %t

F. D. R,















THE ATTORNEY GENERAL

WASHINGTON *l“
99,

Decenmber 6,

.ﬁ [
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Wy dear Mr. President:

W11l wonders naver ceasel Today's
favoreble decision in the Aluminum Company matter
was written by Mr. Justice McReynolds, Sea

copy enclosed.

m% K—_—ﬁh.??‘ 2

The President,
rh' mh Ho“lo



SUPREME COURT OF THE UNITED STATES.

Ko, 281 —Ocronm Tems, 1097,

_—

Aluminim Company of Ameries, Appeal from the Distriet
Appellant, Court of the United

v, Btates for the Western

The United States of America. Dvistrict of Pennsylvania.

[December 6, 1937
Mr, Juatico McRevsouos delivered the opinion of the Court,

This appeal brings op a finl desros of the Distriet Court, West-
ern Distriet of Pennsylvanka, three judges sitting, which vaeated
a preliminary injunction and refused to restrain lnw offlesrs of the
United States from eondueting a proceeding against appellant in
ancther distriot.

June 8, 1912, in the present ennse—"* Pennsylvania Snit"'—when
appellant was the only defendant, & consent decres cancolled sor
tain restrictive provisions of designnted contraots atd forbuide fu-
ture violntions of the auti-trost ows by it, its officers, agents and
ropresentatives.  With certain modifications (1022) presently un-
important this decree remains in fores,

April 24, 1957, the United States through their law offfeers, de-
fondnnts bere, instituted & proseeding in the Southern District of
New York—''New York Sult''—wherein ihe appellant, its officers,
ngents, slockholders and others (sixty-three in all), were named
a3 defendants,  All of these were churged with vielating the anti-
trust lawn and appropriste relief throngh Injonetions, dissolution of
appellant, resrrangement of its properties, ste., was paked,

April 29, 1937, in the “'Pennsylvania Suit'" appellant asked and
the District Court entered an ex parts order directing the luw affl-
cors concerned with the New York suit to appear as defendants, It
then flled the petition now before us wherein it prayed for an [o-

restraining these oficers from proceeding further in New

Junetion
York ngainst it, its wholly owned subsidinries, oflcers nnd diroctors,

‘The petition charged that prosecution of the later suit woald
abjoct appellant to the peril of conourrent decress on the same sub-
Jeet matter by two eourts; also that there was the posibility of con.
flieting deeress and unseemly conflict. The prayer for relief rested
esseutially upon the sssertion that the suit embraced subject mat.



28
] Alwminum Ca, of America va, Fnited Stafes, 2

ters and bwuos wubwtantially identionl with those previously pre-
sented and ndfudicated by the consent deeres of 1912
mmmqmmmmrmm
Genernl fled nn expediting certifieats unider the Act of Februnry
11, 1900, ws mnended, 16 17, 8. €. A. 95, 20; & eourt of thres juilges
nasembled, brard evidence, made fndings of Tact and denked relief.
Errors were assigned ; this appeal follawsl.

Plalaly, and there bs no suggestion to the conteary, appellant -
not aneceed wnless the Pennsylvania and New York suits are sob-
stantially identival In subjeet matior and bsae Tt says that come
parison of the potitions in the two consss revenls this fast. Also
that eomparison of the petition in the later sit with the prohibitions
of the 1912 consent deeree shows the alleged identity, sknee ench
charging paragraph of the petition sots up violations of the nmti-
trust luws inkibited by the deeree.

Omn the other hand, counsel for the United States subemit that the
two waita differ in aubstantiol respecte—delondants, charges and ro-
lied praynd.

The court below found : ** The sabjeet matter, partbes, tsues nnd
reliel soaght in the New York sult differ sulstantially from these in
tha 1912 sult. The New York suzit does nol attack the afMrmative
provisoes of the 1912 decres or seck to reverse uny action taken by
the District Court for the Western District of Pennsyivania in the
suit of 1912, The New York snit doss not subjeet Aluminum Com-
pany to the peril of two eonflicting deeress.  Aluminnm Company
will not suffer irreparable injury by being compellad 1o defend the
suit in the SBouthern Distriet of Xew York . . "' It concluded
that the two suils were dissimilar in resfect of partbes defendant,
subjoot matter, issnes and relief sought, nnd that mo basts for an
injunetion had been shown.

We bave heard conmsel, examined the record and briefs, and sre
unable to say that the eourt below erved vither in respeot of its find-
ingm or conelusion, The findings are adequately supported and the
eonclusion reacked, we think, s proper. For us again to analyae the
ploading, wvidence and decrees and point out the differences and
nocesanry inferences wonld serve no uselul purpose. This was ade
quately done below.

The challenged decres must b

Affirmed,

The Cwer Justice and Mr. Justicn Stoss took no part In the
conalderation or decision of this cause,



THE ATTORNEY GENERAL l'/ v

WASHINGTON /‘gf) | P

December 6, 19

My dear Mr,. President:

The nominations for places on the United States
Court of Appeals for the Distriet of Columbia seem to have
been widely approved by friend and foe alike,

The Groner nomination has been confirmed and,
after some preliminary skirmishes, the nominations of
Edgerton and Vinson were approved by the Sub-Committee and
by the full Judiciary Committee. Senator King, acting
for the Committee, was ready to report the names favorably
today when word came from Senator McCarran, who is in
Nevada. He asked to have the matter held up for a week.
Senator King objected but finally agreed to hold the matter
until Wednesday. There it rests for the present.

Sincerely yours,

S P ’%J

The President,
The White House.



THE ATTORNEY GENERAL f
WASHINGTON

December 8, 1937.

My dear Mr. President:

Yesterday I encountered Senator O'Mshoney
and hed & brief conversation with him relative to the
bill that he and Senator Borah recently introduced
dealing with the subject of Federal licensing of
inter-gtate corporations. I gathered from what
Benator O'Mahoney said that neither he nor Senator
Borah wes wedded to any particuler part of the bill
and thet they would be glad of an opportunity to
discuss the question of enti-trust legislation with
representetives of the administration et eny time
end without being committed in advence to any particular
Program, Indeed I rather thought he was eager for
such a conference.

incerely yours,
; b ////{ ﬁ_,,._-,,7 7

The Pr.!imt-j
The White House.
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Ffice of the Attorney General o S,
mﬂ}rl. o B, Hb’w:u.n,(

December 9, 1937.

The President,
The White House.

My dear Mr. President:

I have information that leads me to believe that the Supreme
Court may, and probably will, promulgate the new Supreme Court Rules on
or about the twentleth of this month. As you know the Supreme Court
was authorized by Act of Congress to formulate rules with & view to
8implifying Federal procedure. The Act wes passed on the nineteenth
d..a' of mﬂ’ 193‘-

kg no doubt you recell, I begen the agitetion for this law in
March in & speech in which I stressed the fact that you endorsed the
project. Thereafter I urged its passege in Congrese without the assist-
ence of any bar association endorsements, or other help in that quarter.
In fact the bar associations, although favorable to the project, had
concluded that it never could be passed. It was in fact passed about
ninety days thereafter. From that time to this en enormous amount of
work hes gone forward in connection with these rules. I appointed a
Committee and the Chief Justice appointed a Committee. These groups more
or lese coalesced and the work has been going forward intensively.
The Committee has reported to the Supreme Court and that Court has been
working on these rules for some time.

As above stated they will probably be promulgeted before the
month is over. I sincerely hope so. It will then be my duty, under
the speecific provision of the law, to submit the new rules to Congress
at the beginning of the session in January. If all things go off as per
schedule, it will, in my judgment, mark one of the most constructive pleces
of work in the improvement of Federal judiciel machinery that has occurred
in a generation,

Sincerely yours,

S
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THE ATTORNEY GENERAL
WASHINGTON

December 10, 1937.

My dear Mr. President:

Today at Cabinet Meeting you asked me
to supply you with a brief memorandum relative to
the outcome of the Mellon Tax case in the Board
of Tex Appeals. I submit such & memorandum
herewith, which I think covers the points you
chiefly hed in mind.

I also enclose a printed copy of the
rather eleborate opinions and dissents.

Sincerely yours,

Hf rn ~

The President,
The White House.




December 10, 1857

MEMORANDUM,

Re: Decislion of the Board of Tax Appeals in the Case of Andrew Mellon,
Petitioners, v. The Commigsioner of Internsl Revenue, Respondent.

This case was decided on December 7, 1957. The deficiency
involved in the petitioner's income tax related to the calendar year 19351
end was alleged by the Government to be $1,319,080.20, together with a
penalty of 50 percent. The petitioner filed his petition with the Board
—————
asking & re-determination of the deflciency, denled frand and claimed
an over-payment in the amount of §189,045,}7. The respondent by an
amended answer asserted an increased deficiency in the amount of $2,059,507.49
P ——
plus a penalty of 50 percent, or & total deficiency in the tex and penslty of

$5,089,261,24,

The issues involved were grouped into seven separate items, the
principal one being the stock sales and charges of fraud in comnection with
the transfer of the Pittsburgh Coal Company, Common Stock, to the Union

R e T —
Trust Company. The following elght members of the Boerd constituted the
Abhbaing
majority: Smith, Sternhagen, Arundell, Van Fossen, Black, Tyson, Leech
and Murdock. The majority held that the petitioner did not file a fslse

and freudulant return with the purpose q{_grgﬁ@yg_fafal and thet no part

of the deficienmcy was due to fraud with intent to evade taxes., This
opinion finds & tax 1isbility on the part of the petitioner variously
estimated at from §400,000 to §750,000.




Tha seven digsenting members of the Board, Turner writing
— e
the opinion, were: Turner, Nellott, Arnold, HI.H, Diw, Harrgp ond Kern,
While they did not find that thers was fraud, they did conclude that the
evidence in the record refuted the claim of the petitloner that be hed
nsde o bons fide sale of the gtock to the Union Trust Company and that
e
the ovidence submitted by him (the petitloner) did mot clear sway those

doubte. In other words it found that the seles were not bona fide.
Under the Turner opdnion, snd apart from the penalty for freud, the
Govermment would have recovered epproximately §2,000,000.00. It should
be noted that Tyson, the latest New Deal mppointes to the Board, voted

—

with the mejority.
Attached is a copy of the opinicn, TYour attention in directed

4o Turpet's dissenting opinion at page 107, et us., particularly at tha

marked passages on pages 107, 108 and 109.
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UNITED STATES BOARD OF TAX APPEALS

A. W. MerLrow, Perimioner, v, COMMISSIONER OF INTERNAL
REVENUE, RESPONDENT.!

Docket No. T80, Promulgated December 7, 1937,

1. The sale by petitioner of stock of the Pittsburgh Coal Co. to the
Unlon Trust Co. of Plittsburgh was a complete and valld sale, giving
rise to o legal deduetion.

2 Respondent disallowed a deduction claimed on account of loss
on sale of stock of the Western Publle Bervice Corporation, on the
ground that “the disposal of these stocks do not appear to be trans-
actlons on which losses may be recognized for Income tax purposes.”
Petitioner In his petitlon affirmatively alleged that petitioner did not,
within “thirty days before or after the date of such sales, enter lnto
any contraet or option to purchose or acquire any shares of the sald
stock of sald corporation.” The evidence shows that the stock was
rencquired 37 days after the gale but does not establish when the con-
tract to reacquire was entered Into. Held, the petitioner had the
burden of proving no contract or option was entered into within thirty
days of the sale. The deduction is disallowed for failure of such
proof.

3. Sales of stock by petitioner to a corporation, all of the stock of
which was owned by his danghter, were valid sales and, under the law
ag It existed in 10681, gave rise to legal dednetions,

4. Petitioner did not file a false and frandulent return with inten-
tion to evade taxes.

5. Petitioner was not, in 1831, the owner of any bank stocks,

8. In the summer of 1080 the Bethlehem Stecl Corporation began
negotintions with the McClintle-Marshall Corporation for the acquisi-
tion of approximately one-third of the assets of the latter. After terms
were generally ngreed on the two corporntions instructed thelr attor-
neys to draw the contracts so as to prevent, if possible, the recognition
of gain to McClintic-Marshall or its stockholders. Under the plan of
procedure worked out MeClintie-Marshall on January 15 teansferved
the nssets omitted from the Bethlehem transaction to the Unlon Con-
structlon Co., a new corporation, for 4,000 of Its total 5,000 shares of
anthorized stock, which stock was lssued directly to the stockholders
of the MeClintic-Marshall Corporation. On February 10, 1631, the Me-
Clintie-Marshall Corporation transferred the assets covered by Ita

1Ths procesding was heard before a speclal Divielon of the Roard consisting of Van
Fonsan, presiding, Trammell, and Turner, Trammell resigned from the Board after
completion of the testimony but before the final submlssion of the case, By direction of

the Board the oplulon ls written In part by Van Ifomn and In part by Turner,
80 B, T, A—No. 1568
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agrecment with the Bethlehem Steel Corporation to three of the Iat-
ter's subsidinry corporations for 240,000 shares of the common stock
of the DBethlehem Steel Corporation and £8,200,000, face valne, of its
bonds, the sald stock and bonds being distributed directly to the stock-
holders of the MeClntie-Marshall Corporation. Held, that the Bethle-
hem Steel Corporation did not aequire substantinlly all of the assets
of the McClintie-Marshall Corporation so as to constitute the trans-
action a reorganization within the menning of sectlon 112 (1) (1) (A)
of the Revenue Act of 1028; held, further, that the Bethilehem Steel
Corporation was not n corporation a party to a reorganization and the
gain to the petitioner on the distrlbution to him of (he Bethleliem
stock and bonds is to be recognized, Groman v, Commisgioner, —
0. 8 —,

7, Though the Unlon Construction Co-Koppers Co, reorganlzation,
the Unfon Construction Co—Pitt Seenriiles Corporation reorganization,
nnd the Pitt Seenrlties Corporation Haguidation weve mrts In a single
plan for the Hguidation of Union, the snecessive distribotlons by Union
to Its stockholders of the stock of Koppers and Plit were distributions
within section 112 (g) and the basis of petitloner's Unlon stock s to bo
apportioned among Koppers, Pitt, and Unlon in determinlng the galn to
petitioner from the lguidation of Union, Rudolph Bochringer, 0
B. T A B and North American Utitity Securitlies Corporation. 96
B.T. A, 320, follownd,

8 Certaln payments by the Unjon Construction Co. and Pitt Seeir-
tes Corporntion for the necount of petitloner held to bhe dividends,

8. The fnlr market value of the stock of the MeClintie-Marshall Con-
struction Co, on Mareh 1, 1013, determined to be $300 per share,

10. The A, W, Mellon Educational and Charitable Trust was, in 1811,
A valld existing trust, organized nnd operated exclusively for educn-
tonal and charitable purposes. The traonsfer by petitloner to the trust
of certaln paintings In 1081 was a complete and valld gife.,

Frank J. Hogan, Esq., William A. Seifert, Esq., Maynard Teall,
£sq., Paul @, Rodewald, Esq., W. W, Booth, Esq., Nelson T, Hartson,
Esq., Donald D, Shepard, Esqg., and A. 7. Wallerstedt, Esq., for the
petitioner,

Robert H, Jackson, Esq., F. R. Sheaver, Esg., David R, Shelton,
Esq.,and E. L. Updike, Esq., for the respondent,

The respondent determined a deficiency in petitioner’s income tax
for the ealendar year 1931 in the amount of $1.319,080.90, together
with a penalty of 50 percent under section 293 (b) of the Revenue
Act of 1028, Petitioner filed his petition with the Board asking
mmmmmmumuufmaddﬁmmnduwhgfmmLmﬂehhﬂgnn
overpayment in the amount of $139,04517. By his answer, as
uthmemﬂmtmmmMnnhuumdm&MMgth|mmm
of $2,009,507.49, plus a penalty of 50 pereent, or a total deficiency in
tax and penalty of $3,089,261.24.

The several issues involved in' the case have been grouped as fol-

lows in the findings of fact, and, with the exception of the issue as to
80H.T. A,




A. W. MELLON, 3

the MeClintic-Marshall-Bethlehem reorganization, will be considered
in the opinion in the order indicated :
L The stock sales and the charge of fraud,
1. The ownership of the bank stocks,
HL The MeClintie-Marshall Corporation-Bethlebom Steel Corporntion
transaction.
IV. The lguidation of Unlon Constructlon Co,
V. The payments by Unlon Construction Co. and Pltt Securlties Cor-
poration for the account of petitioner.
VI The valuation of the stock of MeClintie-Marshall Coustruction Co,
VIL The contributions lssue,

FINDINGS OF FACT.
I—The Stock Sales.

Pittsburgh Coal Co, Stock—On Decomber 30, 1981, petitioner was
the owner of 123,622 shares of the common stock of Pittsburgh

Coal Co., all but 125 shares of which had been owned by him for
more than two years prior to 1981, Of the total of 123,622 shares of
Pittsburgh Coal Co. stock, 76,822 shares which had been carried in
the “Joint Account” of A. W. and R. B, Mellon were transferred to
the personal account of petitioner on December 30, 1931, and showed
# cost of $3,863,777.75. The total cost to petitioner of the 123622
shares was $6,177,847.75.

During the year 1981 petitioner had realized large capital gains.
Sometime in December of that year he discussed with H. M. Johnson,
his financial secretary, the matter of his income tax return and which
securities might best be sold to establish capital losses with the pur-
pose of claiming such losses as deductions in his return. Petitioner
determined that the common stock of the Pittsburgh Coal Co, would
be the most suitable for the purpose,

Petitioner accordingly approached H, G. McEldowney, president
of the Union Trust Co. of Pittsburgh (hereinafter called the Union
Trust Co.), and proposed a sale to the Union Trust Co. of the above
mentioned block of common stock of the Pittsburgh Coal Co. Me-
Eldowney inquired the amount of the stock and the price. Upon
bainginiomndufthanmbarofshmmdthntthapﬁmwm
$500,000 for the block, McEldowney told petitioner to send the stock
over and the Union Trust Co. would take it.

Petitioner thereupon directed Johnson to gather together the cer-
ﬁﬁummpmnﬁnghismmmhuldingsinthaﬁw
Coal Co. and deliver them to the Union Trust Co. On December
80, 1981, Johnson delivered certificates representing 128,622 shares
of common stock of the Pittsburgh Coal Co. to the Union

Union Trust
Co. and received therefor the check of that company for $500,000.
8B, T. A, I ] |

LT e



4 36 U. 5 BOARD OF TAX APPEALS REPORTS,

The Union Trust Co. issued a formal confirmation of the transac-
tion, ns follows:

Tue Uwsion Turosr Company oF Prrrssunch
Pittsburgh, Pennsylvania

Purchased from A. W. Mellon, Date Dec. 50, 18581
ejo H. M. Johnson,
Mellon National Bank,

No. P. 66234 Fifth Ave. and Smithfield Streot, IN——Aceount
Fittsburgh, Pennsylvania

Quantity Deseription Price Amount
123,822 shares. ....| Pirrapvran Coan Cosmeawy | 4 0445875 £500, 000, 0O
MMoN  CarTan Stocx

(3100. Pan VaiLug)
Bettlement Date M
Deo. 30, 1031,

We are pleased to confirm purchase from you of the within deseribed securities.
Payment will be made on above settlement date, to which time interest has been
caloulated, Beeurities should be in our possession on that date, when intercat
thereon will cease,

Upon receipt of the Pittsburgh Coal Co. stock the Union Trust
Co. had the shares transferred to the name of Acly Co., a partnership
composed of certain officers of the Union Trust Co., which had been
formed for the purpose of holding title to securities owned by the
Union Trust Co. and to facilitate their transfer on disposition but
which, in 1931, held title to securities representing the investment
account, the trading account, the trust department, the loan depart-
ment, and securities held for customers. The officers of the Union
Trust Co. had also formed a second partnership called Clay & Co.,
to hold title to securities held for customers. At that time the Union
Trust Co. had no Pittsburgh Coal Co. common stock among its
investments and the name of that stock was not printed on its invest-
ment sheet forms. It was, however, listed by typewriter on the
investment lists issued during the period the stock was held by the
Union Trust Co. L

In accordance with instructions previously received from petitioner,
Johnson, after receipt of the check for $500,000 from the Union Trust
Co., drew a check on petitioner's personal account payable to the
Union Trust Co, for a similar amount and delivered that check on
December 30, 1981, as & payment on petitioner’s note for £1,000,000
held by that company,

. Petitioner never reacquired any part of such stock and thereafter

never owned any common stock of the Pittahurgh Coal Co.
8 B.T A

——




A. W. MELLON, b1

Toward the end of March or during the first part of April 1932,
McEldowney issued instructions to Carl R, Korb, a vice president
of the Union Trust Co., to dispose of the 123,622 shares of common
stock of the Pittsburgh Coal Co., acquired as above indicated, if and
when a fair return on the investment of the Union Trust Co. therein
could be secured. On or about the date of receiving this instruction,
Korb approached Johnson, the petitioner's secretary, and inquired
about a possible purchaser. Johnson advised him that he knew of
no one interested at that time. Korb made no further inguiries and
did not look elsewhere for a purchaser. Later in the month of April,
he made a similar inguiry of Johnson and Johnson asked Korb to
quote a price. Korb had a memorandum prepared which read as
follows:

Figured for April 25, 1032

A, W. MeLiow
Dec. 30, 1031, 128622 shares Pittsburgh Conl Company Common
gtock ($100 par value) at 40445875 = e SO0, OO0, OO
o SPSSRELE AL O S TN Y. Sy £500, 000, 00
Interest—118 days at 6% -~ 9, 833.88
Btock Transfer Stamps_ . ___________. 44488
*  Pennn. Five Mill Tax 2, 500, 00
8517, 278. 21
Average price figured on $517,278.21 o e §4. 15485300

Upon being advised of the price, Johnson told Korb that the price
was all right and that the stock would be purchased by the Coalesced
Co. Up to that time Korb was not advised as to the name of the party
represented by Johnson in making the purchase,

At 2 pan. on the same date a special meeting of the board of direc-
tors of the Coalesced Co. was held, at which the following resolution
was adopted :

RESOLVED

That the proper officers of the Company purchase from the Unlon Trust Com-
pany of Pittsburgh 128,022 shares of the common capltal stock of the Pittsburgh
Conl Company at $4.18435300 a ghare, for the account of the Coalesced Company ;
that in effecting the purchase of sald stock they pay to the said, the Unlon Trust
Company of Pittsburgh $117,278.21 out of funds of the Corporation, and that
they give the Unlon Trust Company the Company’s note for $400,000; and that in
econnection with giving the note for the purchase of eaid stock that sald officers
glve the necessary stock powers and that they arcange from time to time for the
reduction of sald note out of funds of the Corporation, and arrange for the
renewnl of the note,

The stock was paid for by check of the Coalesced Co. also dated
April 25, 1932, in the amount of $517,278.21 drawn on funds provided

as shown in the resolution, As collateral for the $£400,000 note, the
0BT A :
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Coalesced Co. deposited the Pittsburgh Coal Co, common stock so ac-
quired,  Within a few days, at the request of the Union Trust Co., it
deposited as further collateral Republic of Poland bonds having

$500,000 par value,
The Union Trust Co. issued a formal confirmation of sale to the

Coalesced Co, as follows:

Tre Usiton Trust Comrany or Prerssvion
Pittsburgh, Pennsylvania.

6 86 U, S. BOARD OF TAX APPEALS REPORTS,

Sold to The Coalesced Company Date Apr, 25, 1532
Box 1139,
Pittaburgh, Pa. In..... Account
No. 8108017
Quantity Deseription Price Amount
123,622 shares. ....| Prrranvnon Coan Comrany | 4 18435390 $517,278. 21
EBEH{;N Brocx (2100 Pan FLAT
ALUE
Bettlement  Date KO
Apr. 25, 1932 L

anpiumdhmnﬂm-ﬂatnwunﬂhawithindmﬂbudmﬁm Pay-
ment is due on the above settlement date, to which time interest has been ealou-
lated. If unable to eall on settlement date, please forward check and seourities
will be held for your convenience or shipped as desired, If payment is delayed,
interest to date of payment will be charged. Kindly advise disposition of seouri-

:iui ti.[ you have not already done so. We appreciate this business and thank you
or

At the time of the sale of the stock to the Coalesced Co, petitioner
was in England. He had no knowledge of the sale until his return
o the United States in July 1932,

The Coalesced Co. was organized by petitioner on December 2,
1929, under the laws of Delaware. Its authorized stock was of one
class and consisted of 300,000 shares of no par value stock, The peti-
tioner was originally the sole stockholder, having received 94,460
nhl;:lq; of the said stock in exchange for securities and real estate
as OWE !
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On December 18, 1831, the Coalesced Co. was reorganized with
suthorized capital stock of 250,000 shares of $100 par value pre-
ferved stock and 250,000 shares of $1 par value common stock. Two
hundred thousand shares of preferred stock and 200,000 shares of
the common stock were issued to the petitioner in exchange for the
original stock of the Coalesced Co. and additional securities as
follows:

Becurities nnd olher propert h:l.l.Tu ti ?n “'b-u-uh
property pe nken on

Uaner of Conlescsd Co

&3, TR, U1 30 | A, A00, 0, 00

1, 801, s, 50 11, T80, L, 00

7. 817, X2 8O 1, 1501, 000, 00

1, O3, Cepd, 00 o, S0, (00, 00

I.H‘r.ﬁtﬂ 5, 057, 204, 23

i, 187, RSL. 20 14, 850, D00, 00

1, 175, 341, 52 T, B, (K, ()

A5, 500, (0 25T, B0, 00

B3, 307,05 HL, M7, 08

1, 660, 382, 48 L, 660, 152, 48

The above securities were taken upon the books of Coalesced Co. at
their fair market value, as determined by the officers of Coalesced Co.
On December 31, 1931, the balance sheet of the Coalesced Co. showed
assets aggregating $61,078,686. Of this amount $61,055,184.70 rep-
resented securities received from petitioner.

At various times prior to, during and subsequent. to the taxable year
petitioner made large gifts of securities and other property to his two
children, Ailsa Mellon Bruce, wife of David K, E. Bruce, and Paul

Mellon.

On December 25, 1931, the petitioner made a gift of all of the com-
mon stock of the Coalesced Co. to his children, Ailsa and Paul, giving
to each 100,000 shares. With the stock the petitioner sent the follow-
ing letter to his daughter, Ailsa Mellon Bruee:

Decesmbsen 20th, 1031,

Deaw Areas: In the past from time to time I have trapsferced o you and
to 'nul as gifts certaln investments, chilefly in properties with (he management
or control of which I have in the past been long associated, and as you both
with David are becoming interested and acqualnted with these businesses and
taking care of your and my interests to my satisfaction and gratifieation, 1 am
now at Christmas time transferring to you and to Panl each of yon one hundred
thousand (100,000} shares of the common capitnl stock of The Coaleseed Com-
pany which company holds and owns stock and securities largely of the same
companies in which you are alrendy interested as you kuow from your aequaint-
ance with the compuny and the information [ have glven you concerning it
and the properties,

With best wishes to you and for a most enjoyable Christmag and with muoeh
love, ; i

Your affectionate father,
308 T A,
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A letter of similar purport was written to Paul Mellon,

The petitioner has owned no common stock of the Coalesced Co. |
since December 25, 1031, but has continued to own the preferred stock.
The preferred stock is entitled to a 6 percent dividend per annum out
of the net assets of the corporation in excess of its capital and out of
its net profits, payable quarterly, and is subject to redemption at any
quarterly dividend date at $105 per share plus accrued dividends.
The common stock has all voting rights unless dividends on the pre-
ferved remain unpaid for four quarterly dividend dates, whether or
not successive, in which case voting powers vest exclusively in the pre-
ferred. No dividends can be paid on the common stock unless the
dividends acerued on the preferred are paid and then only by making
certain prescribed provisions for the redemption of preferred stock.
During the year 1932 the Coalesced Co. paid only one quarterly divi-
dend on the preferred stock of $300,000, and that was paid in cash.
In 1933 it paid two quarterly dividends amounting to $600,000 in cash
and gave demand notes for the balance of the accumulated dividends
for 1932 and 1933. Its earnings were not sufficient to pay the divi-
dends in cash.

After the transfer of securities made at the time of reorganization, i
up to the close of the year 1933, the Coalesced Co. acquired additional |
securities which were taken upon its books at ’appmximately £31,-
600,000. Substantially all of these securities were acquired from Ailsa
Mellon Bruce and Paul Mellon, after they had been received as gifts
from the petitioner, or were securities which had been sold by the pe-
titioner at a loss, either to the Union Trust Co. or through the broker-
age firm of Moore, Leonard & Lynch. In some instances the Coalesced
Co. placed matched orders for the securities sold by petitioner through |
Moore, Leonard & Lynch, !

The officers of the Coalesced Co. from January 14, 1931, to May 29, |
1933, were as follows:

President—Henry A. Phillips, senlor employee of the A. W. and R. B. Mellon
Jolnt Account.

Viee president—Paul Mellon, son of petitioner.

Secrefary and assistant treasurer—D, D. Shepard, petitioner's personal
attorney. |

Treasurer and assistant secretary—H. M. Johnson, petitioner’s  finanecial l
pecretary,

On May 29, 1933, Ailsa Mellon Bruce resigned from the board of
directors and her husband, David K. E. Bruce, was elected in her
place, At a special meeting of the board of directors on May 81,

1933, Paul Mellon was elected president and Bruce was elected vice |
368, T A
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president. During the years 1931 and 1932 the Conlesced Co. paid
no salaries to its officers.

The capital stock of the Pittsburgh Coal Co. was divided into two
classes, 400,000 shares of common stock and 350,000 shares of 6 per-
cent cumulative preferred stock, both having a par value of $100 per
share, The preferred stock shares with the common in the earnings
of the company after the payment of a 6 percent dividend on both
classes of stock. It also had equal voting rights with the common
stock. The stock of the company is listed on both the New York
and Pittsburgh Stock Exchanges. During the year 1930 the total
sales of the common stock on the Exchanges amounted to 52,100
shares at prices ranging from a high of 7814 per share in January to
a low of 1714 per share in December. In 1931 similar sales amounted
to 29,100 shares at prices ranging from a high of 2814 in January to
a low of 4 in December. During the month of December 1931, a total
of 2,900 shares were sold on the Exchanges, the highest price paid
being 67, On December 28, 100 shares sold at 414, No sales oc-
curred on December 29, The bid and asked prices on that date were
4 and 434, respectively; on December 30, 200 shares at 4. In April
1932, 500 shares were sold at prices ranging from a high of 434 to a
low of 375. On April 23, the last business date preceding that on
which the Coalesced Co. acquired the stock from the Union Trust
Co., 37 was the bid price and 4 was the asked price. In May the
Exchange prices ranged from a high of 6 to a low of 8, with 400
shares sold. In June 700 shares were sold at prices ranging from 8
to 814,

At December 30, 1031, the Pittsburgh Coal Co, had paid no divi-
dends on its common stock for a number of years because of lack of
earnings. For the same reason the dividends on preferred stock had
not been paid in full, and on the date mentioned the acerued but unpaid
dividends on preferred stock had reached such a large aggregate per
share that the common stock had no prospects as a dividend producer,
Its value was speculative. The petitioner’s block of 128,622 shares was
the largest single block of Pittsburgh Coal Co. stock outstanding and
its value lay largely in the strategic position of the holder for voting
purposes.

On March 23, 1932, the petitioner gave 34,000 shares of preferred
stock of the Pittsburgh Coal Co. to his son and daughter jointly, They
immediately contributed the said stock to the Coalesced Co,

The Union Trust Co. was originally formed as a companion com-
pany of the Fidelity Title & Trust Co. of Pittsburgh, the
being to create a second company which could legally indulge in busi-
ness matters connected with the affairs of trusts and estates for which

the Fidelity Title & Trust Co. was acting. The petitioner became its
488, T A,
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first president., Shortly thereafter, various investors in the Union
Trust Co. became dissatisfied with the earnings of the company, and
the petitioner advocated the opening of banking offices and the entry
of the company into a general banking business. This course was
opposed by certain of the officers, and petitioner ngreed to purchase
the stock of all of those who had become dissatisfied. As a result his
stockholdings in the Union Trust Co. were substantially increased.
About 1898 James A. MeKain, the president of the Union Trust Co.,
died and, at petitioner’s insistence and over the protest of numerous |
officers and stockholders, H, €. McEldowney was named president, in
which eapacity he continued until his death in 1985, At the time
McEldowney was named president of the Union Trust' Co. he was
assistant cashier of the National Bank of Commerce in Pittshurgh.
During the years 1931 and 1932 R. B. Mellon, the petitioner’s brother,
was a vice president and director of the Union Trust Co. and was also
a member of its executive committes, Richard K, Mellon and W, L.
Mellon, nephews of the petitioner, were members of the board of direc-
tors during the same period, and in 1982 petitioner’s son, Paul Mellon,
was also elected to membership, A large number of the ini
members of the board were, and had been, closely nssociated with peti-
tioner in the operation and management of the various business
corporations in which petitioner had his chief interests,

In 1869 petitioner’s father, Thomas Mellon, established the bank-
ing house of T. Mellon & Sons, Upon completion of his studies at
the University of Pittsburgh, petitioner went immediately into the
bank as an employee. A few months later the father gave petitioner
a one-fifth interest in the business of the bank. Some time later
Thomas Mellon wrote and signed the following letter :

: Frrrsvvnon. Janwary &, 1882,

Proposition to son Androw for services past, and foture.

He to have the entire net profits of the Bank from Jauuary 1, 1881, Including
my galary, The books to be rendjusted accordingly. From 1st January in-
stant. He to have entire net profits of hank and pny me an annual salary of
two thonsand dollars ns s attorney and fifteen hundred PET annum  rent
for the banking room; and I to allow him forty-five hundred per annum for
attending to my private affalrs and estate, selling lots, collecting rents, afe
as done heretofore,
| This arrangement to last till superseded by another or annuled by elther

party.
1 Tmos, Metron,

After a few years petitioner made a gift to his brother, R, B.

Mellon, of a half interest in the bank, the business being thereafter
360, T A.
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carried on as a partnership under the name of T, Mellon & Sons, No
writing evidencing the gift was executed.

In 1902 the Mellon National Bank was organized and acquired in
exchange for its capital stock the private banking business of the
partnership, Petitioner and his brother, R. B, Mellon, immediately
exchanged the stock so received for stock of the Union Trust Co.
The latter company has continued as the owner of 98 percent or more
of the stock of the Mellon National Bank down to the present date.
Upon its organization the petitioner became the president of the
Mellon National Bank and continued to serve in that capacity until
shortly before he became Secretary of the Treasury on March 4, 1921.

In December of 1932 petitioner had under discussion with Johnson
the matter of his income tax return for that year, and Johnson pre-
sented a listl of securities and recommended their sale, Petitioner
directed that they be sold. On December 20, 1932, Johnson having
first discussed the matter with H. C. McEldowney, delivered the
securities to Carl R. Korb, a vice president of the Union Trust Co.
Korb took the matter up with McEldowney and was told that he
had agreed to purchase the securities at the market. Korb accepted
delivery of the certificates and issued formal confirmation of the
purchases and delivered Union Trust Co, checks covering the pur-
chase price,

In February 1933 Korb received instruetions from McEldowney to
dispose of the securities acquired from the petitioner in December.
The instructions were to sell at the market price. Korb called John-
son and made inquiries about a purchaser. Johnson asked that he
quote him a price. On receiving the quotations from Korb, Johnson
objected to the price at which 40,000 shares of American Locomotive
Co. common stock were quoted, These shares had been priced at
$200,000 in the December transaction, but were quoted by Korb at
$240,000.  Johnson agreed to pay $215,000, or 5-3/8 per share, in-
stead of $6 per share, the price at which the shares were then quoted
on the Exchange. After consultation with McEldowney, Korb was
instructed to accept Johnson’s proposal. As a result the entire block
of securities in question was sold to the Coalesced Co, under date
of February 28, 1933, for a total sum of $318859.63, Part of the
purchase price of the securities was paid by the Coalesced Co. out cf
funds then on hand, while the remainder was paid from the proceeds
of a loan from the Union Trust Co, in the amount of $218,850.63,
The securities acquired were posted as collateral. The prices re-
ceived by the petitioner from the Union Trust Co. in December, the
prices paid to the Union Trust Co. by the Coalesced Co, in February,
and the amount at which the securities in question were taken by

B0B.T. A
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the Union Trust Co. as collateral for the Coalesced Co.'s loan, are

shown as follows:

Price pald | Value ns col-
Price paid to R
Name of securlty ?"H“p;'uhf 'I‘:l;t{:u. by ma-ﬁ
e Trust Unlon Trust
Co, Ca,
af American Locamot] ¢ COTBIRON. ... ... _. 000.00 | §215,000.00 | &340, 000, 00
udm?mn.”n.&ﬁ:mnu"' H?'&m.n 19, 2%, 00 wu
GMMUMMPWRMSW « frefarred . ... 6, 50000 A, 500,00 | Mo valus.
lmmﬁm-ﬁmlrmmn Rgmm“'" lf&ﬂﬁ u?‘.gﬁ Rh‘&ﬁ
1,250 shares Aluminum Co. of America, proferred ceeees|  b,000.00 | a3 187 80 B, 000, 00

The 1,250 shares of Aluminum Co. of America preferred stock repre-
sented 1,000 shares belonging to Paul Mellon and 250 shares belong-
ing to his mother.

All of the securities included in the above transaction were listed
securities except the Sugar Co. stocks. At the time of the transac-
tion with the Union Trust Co. on December 29, 1952, the United
Porto Rican Sugar Co. gold notes were in default,

In December of 1983, Johnson again conferred with petitioner in
regard to the sale of certain securities then on hand, The securities
selected were $247,000 par value German Government external 7 per-
cent bonds due in 1949 ; $33,000 par value Aluminum Limited 5 per-
cent bonds due in 1948; $196,000 par value Interboro Rapid Transit
5 percent bonds due in 1966 $17,000 par value B, & O. convertible
434 percent bonds due in 1960. Johnson advised the petitioner that
it had been agreed by the directors of the Coalesced Co. that that
company could use the securities in question, and after some dis-
cussion it was agreed that the petitioner should sell the bonds in
question through the brokerage firm of Moore, Leonard & Lynch
and that a matched order to buy the bonds should be placed with
the same firm at the same price on behalf of the Coalesced Co,

Accordingly, on December 28, 1933, the bonds were sold through
Moore, Leonard & Lynch for the petitioner and at the same time
purchased through the same firm for the Coalescod Co. The peti-
tioner sustained a loss on the transaction in the amount of $63,538.23,
The bonds were delivered to the brokerage firm by Scott and Wyn-
koop, the former being an employee of petitioner and the latter an
employee of Coalesced Co. The same bonds were delivered by the
brokers to Scott and Wynkoop for delivery to the Coalesced Co,

All of the securities acquired by the Coalesced Co. during the years
1931, 1932, and 1933 from the Union Trust Co. were securities which

petitioner had sold to the Union Trust Co. at a loss, preliminary to
BB, T A,
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the preparation of his income tax return for the year or years in
which the transaction with the Union Trust Co, occurred, except the
block of 1250 shares of Aluminum Co. of America preferred stock,
which had belonged to Paul Mellon and his mother and which had
been included with the securities transferred by petitioner to the
Union Trust Co. on December 29, 1932,

Over a period of years prior to the incorporation of the Mellon
National Bank, and independent of the banking business, petitioner
and his brother, R. B. Mellon, had invested jointly in real estate and
in large amounts of securities. The records of these investmenis
were kept in a set of books referred to as the “Joint Aecount™ and,
prior to the incorporation of the bank, specifically designated as
“A. W. Mellon & R. B. Mellon.” After the incorporation of the bank
the Joint Account was known as *“T. Mellon & Sons” until March 1,
1918, when the following memorandum of agreement was entered
into between petitioner and R. B. Mellon:

WHEREAR, A, W, Mizrox and R, B. Merrox have, for many vears past, owned
jointly eertain real estate, stocks, bonds and other seenrlties, and interests in
real estate, the snme being ennmerated in the Schedule hereto nnoexed, and, for
their own convenfence in bandling such investment, they have ndopted and nsed
the nome of T, Metrox & Boxs, under which name the properties have been
carried ; and

Waeneas, the understanding between the parties respecting thelr Interests in
safd properties is evidenced only by the books of account, which have been kept
respecting the same, and they are desirons now by written agreement, of evi-
dencing the arrangement under which said properties are owned, thelr respective
interests therein, and also changing the name used to identify =oid acconnts from
T, Mellon & Bons to A, W, Mellon & R. B. Mellon, 8o a8 to aveld any significance
of partoership Uability, obligation or power.

Now, Trouzone, it is agreed between the parties ns follows :

{1) The moneys with which to acquire n part of the sald properties having
been advanced In unequal proportions by the respective partles, the nnderstand-
ing has been and is that, In the jolut aecount, eredit shall be given to cach of the
partiea for thelr respective individoal advancements of moneys to the purposes
of the joint aecount, and Interest shall be allowed thercon in accordance with
the practice heretofore existing.

(2) Additional properties may be purchased and added to sald jolnt acconnt
by the concurrence of both parties hereto, and in like manner further advance-
ments for the purpose of mnking such purchases, or for the protection of any
fnvestment earrled in 2ald joint account may be made by elther party hereto, and
the same shall be added to and treated in the same manner as advancements
heretofore made,

(8) The properties go owned jolntly nnd the {ncome therefrom shall be lable
for the re-payment to the parties respectively of all such advancements, together
with Interest; and also for the payment or performance of all obligatious in-
eurred by the parties hereto in counection with the properties so owned jointly.
For the purpose of securing such repayment and performance, all shares of stock
and seeurities so owned jointly shall bé kept separate and apart from the other’
securities and properties owned by the parties hereto, and shall be placed in (he

BT A
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custody of such party or parties ns may, from time to time, be mutually arranged
by the parties hereto, and all shares of stock, securities and properties belonging
to sald Jolnt account shall be deemed charged with a len and pledged to secnre
the payment to the parties of thelr respective advancements (with Interest) and
the payment or performanee of the other obligntions mentioned.

(4) For the convenlence of the parties the custody and handiing all of sald
propertles so owned shall be earrled on in the names of the parties hereto,
Jolntly, viz: A, W. Mellon and R. B, Mellon.

(5) It is distinetly stipulated and agreed that the arrangement heretofore
exlsting and now defined by this present agreement exists entirely for the con-
venlence of the parties, shall not constitute a partnership, shall not be decmed
to give to either party the powers of & partner nor anthorlze the enrrying on of
any trade or business, but the relation is Hmited strictly to the enstody, protec-
tion and handling of the properties herein mentioned, owned Jolntly by the
parties hereto, and thelr respective rights thereln.

(B) Bubject to the payment to the respective parties of thelr advancements
(with interest) as above mentioned, the interest of the parties in the sald prop-
ertles and the income and proceeds thereof 8 an undivided one-half Interest
to ench of said partles

Wrrsess the due execnilon hereof this 1st day of March, 1018,

After the execution of the above agreement, petitioner and his
brother continued as theretofore to invest equally in real estate and
various securities. At no time did they engage in business as dealers.
Title to real estate was carried in a single name for convenience while
securities were carried in the name of petitioner and his brother,
separately, one-half in the name of each, or in the names of their
nominees. In making purchases or sales for the Joint Account the
interest of each owner was indicated. The bank account of the Joint
Account was carried in both names. Petitioner and his brother each
gave the other a written plenary power of attorney and both names
were used in executing necessary documents.

The certificates representing securities carried in the Joint Aec-
count were, so far as possible, equally divided, one-half to each, peti-
tioner and R. B. Mellon, and placed in two separate pouches marked
with the initials of the respective owner, the pouches both being kept
in a safety deposit box held in the name of A, W. & R. B, Mellon.
When money was required it was supplied one-half by each owner. At
the end of each year statements were prepared and furnished the
owners showing all receipts and expenditures and the holdings of each
owner in the Joint Account, If either petitioner or his brother bor-
rowed from the Joint Account, interest was charged on such loan

During the taxable year the Joint Account was largely managed
by R. B, Mellon through H. A. Phillips, an employee, who acted
under a power of attorney.

No partnership returns were ever filed as to the Joint Account, and
patiﬁomrmdhisbmthw,uuhinhi:imﬁviduﬂum,mpormd
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half the income and claimed deductions of half the expenses and half
the losses arising from the transactions carried in the Joint Account.

The relationship between A. W. Mellon and R. B. Mellon, evi-
denced by the Joint Account, was not a partnership.

In his tax return for 1831 petitioner deducted as a capital loss the
gum of $5,672,180.95, and as an ordinary loss the sum of $5,766.80 on
account of the above deseribed sale of common stock of the Pittsburgh
Coal Co.  Respondent disallowed the deductions, assigning as a
reason that “the disposal of these stocks do not appear to be trans-
actions on which losses may be recognized for income tax purposes.”
In his answer in this proceeding respondent charged that the above
sale was fraudulent.

The sale by petitioner of 123,622 shares of the common stock of
the Pittsburgh Coal Co. was a completed wvalid sale,

Western Publip Service Corporation Stock—In December 1928
petitioner and his brother, R. B. Mellon, by subscription each ac-
quired 7,500 shares of stock in the Western Public Service Corpora-
tion at $15 per share, or at a cost to petitioner of $112,500, a check
for $225,000 on the Joint Account being given to cover the purchases
of both, In February 1929 petitioner and his brother each acquired
from the Union Trust Co. 20,000 shares of Western Public Service
Corporation at $22 per share, or at a cost to petitioner of $440,000,
On December 12, 1930, petitioner and his brother each acquired, by
subscription, 4,500 additional shares at $15 per share, or at a cost to
petitioner of $67,500. Payment was made through the Joint Account
in each instance and thereafter the securities were carried in such
aecount, one-half in the name of each, the petitioner and his brother.
The total cost to petitioner of the 82,000 shares thus acquired was
$620,000. Thereafter petitioner and his brother each disposed of
5,000 shares out of those purchased in February 1929 to various of
their employees at cost, leaving 27,000 shares owned by each on
December 2, 1931.

On December 2, 1031, R. B. Mellon, acting for himself and his
brother, petitioner here, sold the 54,000 shares of Western Public
Service Corporation stock to the Union Trust Co, for $4 per share, or
a total of $216,000. The transaction was arranged with H. C. Me-
Eldowney. The delivery of the stock was made to 8. 8. Liggett, a
vice president of the Union Trust Co. The Trust Co. issued formal
confirmation of the purchase. The check for the purchase price was
deposited in the Joint Account of A. W. and R. B. Mellon.

The Western Public Service Corporation common stock was listed
on the Pittsburgh Stock Exchange and during 1981 the total sales
amounted to 247,000 shares, ranging from a high of 1414 to a low of
214 per share. In December 54,505 shares were sold at prices rang-

B8 B, T. A,
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ing from 414 per share down to 27. During the first four days of
December, a total of 8,140 shares were sold at prices ranging from
43§ per share to a low of 4. In January 1932, 6,310 shares were sold
at prices ranging from a high of 414 to a low of 414 per share, In
February, 4,727 shares were sold at prices ranging from a high of $5
per share to a low of $4,

On January 8, 1932, R. B. Mellon, acting for himself and his
brother, purchased 54.000 shares'of Western Public Service Corpora-
tion stock from the Union Trust Co., paying $4.075 per share, or
$220,050 for the lot, The check in payment was drawn on the Joint
Account, !

Thereafter the stock was placed in the Joint Account, being held
27,000 shares in the name of H. A. Phillips and 27,000 shares in the
name of J. F. Sturgeon, Phillips and Sturgeon were emplovees and
nominees of petitioner and his brother, in whose names stocks wers
often held.

As to 4,500 shares purchased December 12, 1930, at a cost of $67,-
500 and sold for $18,000, petitioner, in his return for 1931, elaimed an
ordinary loss of $49,500, As to the remainder, 22 500 shares, having
& cost to him of $442,500, he claimed g capital loss of 352,500, Re.
spondent disallowed the losses claimed, assigning the same renson as
in the case of the stock of Pittsburgh Coal Co., “the disposal of these
stocks do not appear to be transactions on which Josses may be recog-
nized for income tax purposes.” In his answer in this proceeding re-
spondent charged that the sale was fraudulent, |

Both at the time of the sale to the Union Trust Co, and of the sale
by the Union Trust Co., R. B. Mellon Was a vice president of the
Union Trust Co. He was also a director and member of the executive
committee of the Union Trust Co, and, as such, was present at the
meetings of each body when approval of the above transactions was
voted,

In at least four or five other instances the Union Tyust Co. bought

action involving Western Public Service Corporation stock is the
only instance in the record in which R, B, Mellon, acting for peti-
tioner, sold stock to the Union Trust Co. and, after the expiration of
30 days, purchased the same, or substantially identical, property.

R. B. Mellon had full authority to act on behalf of petitioner in
the above transaction, hut petitioner had no personal knowledge of
the sale or purchase until 1933, when his 1931 tax return was being

questioned,
BOB.T, A,
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The sale by R. B. Mellon, acting for petitioner and himself, of 54,000
shares of the stock of Western Public Service Corporation was a valid
legal sale.

Nales to the Ascaloé Co—~On December 1, 1931, petitioner owned
6,200 shares of American Locomative Co. stock acquired by purchase
in 1930 and 1931 at a cost of $230,292.50; 3,900 shares of Texas Gulf
Sulphur Co. stock acquired by purchase in 1930 at a cost of $200.420;
1,800 shares of United Light & Power Co. preferred stock acquired by
purchase, 1400 shares on November 7, 1929, at a cost of $131,7%0, and
500 shares on November 14, 1930, at a cost of $49,100; and 2,500 shares
of Westinghouse Electric & Manufacturing Co. stock acquired by pur-
chase in May 1931 at a cost of $153,212.50, The aggregate cost of all
the above stock was $773,805,

On December 1, 1931, petitioner sold the above shares of stock to
the Ascalot Co. at the following prices:

8, 200 shares Amerlean Locomotive oo oooooce e e i o= B0, 600
8, 800 shares Texas Gulf Sulphure oo e e e 100D, 400
500 shares United Light & PoWer e om0 (00

1, 400 ghares United Light & Power - _____ T0,000
2 500 shares Westinghouse Electric & Mg &2, 500
L1 S D PSPy WOTPE S TPy SOy TR TN { ML S TN S

The prices at which the above stocks were sold were, in each instance,
the fair market price of the stock on the date of sale.

The losses so sustained were claimed by petitioner as deductions in
his 19381 tax return. These deductions were disallowed by respondent
and in his answer it is charged that the sales were fraudulent. In
his brief and on oral argument respondent abandoned the charge of
fraud as to these transactions with the Ascalot Co.

The Ascalot Co. was incorporated under the laws of Delaware on
July 11, 1930, with an authorized issue of 2,000 shares of stock of an
aggregate par value of $200,000. On July 12, 1930, Ailsa Mellon
Bruce, daughter of petitioner, exchanged securities having a face
value of approximately $7,000,000 for all of the capital stock of the
Ascalot Co. At all times since organization Ailsa Mellon Bruce has
been the sole stockholder in the Ascalot Co. At various other times
she contributed other securities to the company, substantially all of
the securities so contributed having come into her possession as gifts
from petitioner. A relatively small number were acquired by
purchase,

At the organization meeting the following were elected directors
and officers:

Iy K, E. Bruce, president
Paul Mellon, vice presldent

BT A,
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Allsa Mellon Bruce, treasurer
H. M. Johnson, asslstant treasurer
D, D. 8hepard, secretary

On January 21, 1931, H. A. Phillips was elected assistant secretary,
The executive committee consisted of Bruce, Johnson, and Shepard.

Petitioner has never owned any stock, nor been an officer or direc-
tor, nor had any part in the direction or management of the Ascalot
Co.

All of the earnings of the Ascalot Co. have been absorbed by its
sole stockholder, Ailsa Mellon Bruce.

Petitioner entered into no contract or option within 30 days before
or after the sale on December 1, 1031, to reacquire any of the above
mentioned stocks and never reacquired any interest in the American
Locomotive, Texas Gulf Sulphur, or United Light & Power stocks.
On July 1, 1933, petitioner bought from the Ascalot Co. at the then
market price, 2,500 shares of Westinghouse Electric & Manufacturing
Co. stock, paying $118,125 therefor, this sale resulting in a profit of
$35,725 to the Ascalot Co. Petitioner still owns the Westinghouse
stock then acquired,

The above sales by petitioner of stock of the Ameriean Locomotive
Co., Texas Gulf Sulphur Co., United Light & Power Co., and West-
inghouse Electric & Manufacturing Co, to the Ascalot Co, were valid
and bona fide sales,

IL—The Quwnership of the Bank Stocks.

On March 4, 1921, petitioner became Secretary of the Treasury of
the United States. On or about January 25, 1921, petitioner was
advised by counsel that, as a prerequisite to nccepting the above
position, by virtue of which he would become, ex offficio, chairman
of the Federal Reserve Board, it would be necessary for him to
divest himself of the ownership of all bank stocks, At that time
he was the owner of a large block of stock of the Union Trust Co.
and lesser amounts of stock in other banks, Op February 7, 1921,
petitioner purchased 82 shares of stock of the Union Trust Co. at
a price of $2,750 per share. These shares had formerly been owned
by the estate of H. C. Frick. At the same time petitioner's brother,
R. B. Mellon, bought 185 shares of the same stock. The two pur-
chases brought petitioner's holdings in stock of the Union Trust Co,
to 8,300 shares and those of R. B, Mellon to 1,000 ghares,

On March 1, 1021, petitioner and his brother, R, B. Mellon, exe-
cuted a contract of sale in the following form :

MeLLox, of the City of Pitteburgh, Pennsylvania, ot the first part, and Rlﬂum
B, Merrow, of the same Clty, of the second part :
BAB.T A,
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Wrrnessers ; r

That the first party hereby sells to the second party for the consideration
herelnafter get forth, the followlng shares of stock In the several corporations
enumerated, and for the prices per ghare sel opposite to each block of stocks,
a8 shown in an exhibit hereto attached initialed by the parties hereto,

The second party sgrees to pay to the flrst party the several amounts set
opposite each block of stock, nggregating the total som of Ten milllon, five
hundred twenty thousand, four hundred ninety five and no one-hnndredihs
($10,520,495.00) Dollars, In six months after demand for such payment by sald
first party, or his legal representntives, and to pay Interest thereon at the rate
of five and one-third per centum, annually, in guarterly installments,

Asf there are accruing upon said shares dividends maturing and payable at
different dates, therefore, for expediency, It is agreed that the first party shall
be pald the pecruing dividend when pald by each of the sald companies, and
Interest upon the portion of the purchase price represented by said block of
stock shall begin to run from the date of payment of sald dividend,

Payments may be made by the second party on account of the principal debt
at any time prior to the demand for payment as aforesald.

The certificates for sald shares of stock shall be transferred upon the books
of the companies to sald second party, shall by him be endorsed in blank, In
due form, and shall be deposited with the Unfon Trust Company of Plits-
burgh, as custodian, to secure the payment of the conslderation, under an
authority, duly executed by both parties, reciting the trost under which said
shares are held.

It s further agreed between the partles that in the event of the death or
legnl disahillty of the flvst party before payment of the consideration, the second
party may relleve himeelf of the obligation of this agreement by returning the
snid shares of stock to the legal representatives of the first party and adjusting
the unpald intefest and accruing dividends, and thercupon the obligntion of
the second party under this agreement shall be termiooted, except for an
adjustment of Interest and dividends aceruing.

It Is further agreed between the parties hereto that in the event of the death
or legal disabllity of the second party, bis legnl representatives may in ke
manner terminate this agreement by delivering the certificates of stock to tho
first party, or his legal representatives, and thereupon the obligatlon of the
second party shall be terminated, except for an adjustment of Interest and
dividends accruing.

It 18 further ngreed between the parties hereto that In the event of the death
or legal disabllity of the second party, the first party, or his legal representa-
tives, shall have the option to terminate this agreement by re-taking the shares
of stock herelnbefore set forth and dellvering an acqulitance to the second
party's legal representatives of obligation for the purchase money aforesaid, due
adjustment being made between interest unpald and sceruing dividends,

Witness : [Blgned] A. W. Mmrow

[Signed] H. M. Jomxsow R B, Mr.ion

There was appended a list showing the number of shares, the price
per share, the selling price of each stock, and the aggregate selling
price of the entire list of stocks in 24 banks.

On the same date there was executed between petitioner, his brother,
and the Union Trust Co. an agreement providing for the deposit of

a6 B T. A,
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the stocks sold with the Union Trust Co. as custodian and agent of
petitioner, the Union Trust Co. to hold the stock as pledge and
security for the payment of the principal and interest provided in
the agreement above referred to, The certificates were to be en-
dorsed in blank. The agreement provided for the sale of the se-
curity in event of default of payment of principal or interest and
the accounting for the proceeds, It also provided for the release of
any part of the stock on written notice by petitioner and his brother.

The two above agreements were drawn by counsel for petitioner
and R. B. Mellon and were prepared after a proposed plan of ex-
changing the bank stocks for other types of stocks was abandoned
due to the difficulty of fixing the exchange value of the other stocks.

After the agreements were executed appropriate entries were mads
in the books of the parties reflecting a sale and purchase. In peti-
tioner's books these entries were made in the “R. B. Mellon™ account.
Entries were likewise made from time to time thereafter in R. B.
Mellon’s books to reflect interest paid to petitioner and dividends
received by R. B, Mellon, and in petitioner's books to record interest
received,

In his tax return for 1921 petitioner reported gains and losses
arising from the sale of the bank stocks covered by the agreement
of March 1, 1921, the net result being a loss of $23,805.83, Upon
audit by the Bureau of Internal Revenue various changes were made,
resulting in a net profit from the March 1, 1821, transaction of
$206,825, This adjustment, with others made in the 1621 return, re-
sulted in an additional tax of $132,836.21, which was paid by peti-
tioner,

On April 1, 1927, the dividend rate on stock of the Union Trust
Co. was increased from 35 percent to 50 percent. Shortly thereafter,
without petitioner’s knowledge, petitioner's financial secretary sug-
gested to R, B, Mellon that the interest rate provided by the agree-
ment for sale of the bank stocks should be increased. R. B, Mellon
ngmdtothnpmpoﬂnlmﬂthaintamtntamchnngad from 514
percent to 7 percent, effective July 1, 1927. In the Year 1920 the
interest rate was increased from T percent to 8 percent, effective

At various times petitioner loaned R, B, Mellon money to make in-
vestments and for other business purposes. The amounts of such
loans were charged to the R. B. Mellon account in petitioner's books
and subsequent repayments were there credited.  During the period
from 1921 to 1930 R. B. Mellon nsed some of the money thus borrowed
to purchase additional bank stocks, The stocks sa purchased were
deposited with the trustee as collateral under the agreement of March

1, 1921, Other amounts loaned were used to purchase additional
B0 B.T. A
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stock upon the exercise of stock rights, such new stock being deposited
as additional collateral. New stock arising from stock dividends on
the stock so held was likewise deposited.

Under date of June 20, 1930, petitioner, R. B. Mellon, Paul Mellon,
and the Union Trust Co. executed an agreement by the terms of
which R, B. Mellon sold, assigned, and transferred to Paul Mellon all
his rights under the two agreements of March 1, 1921, and in and to
all securities subject to such agreements. Paul Mellon, on his part,
assumed all the obligations and liabilities of R. B. Mellon under
such agreements, including the obligation to pay the purchase price
of $10,520495, with interest thereon. Petitioner consented to the
assignment and transfer and acknowledged receipt of all interest due
to date from R. B. Mellon. The substitution of Paul Mellon for
R. B. Mellon in the indebtedness was made at the request of R, B.
Mellon.

Appropriate book entries were made in petitioner's accounts to
reflect the release of R. B. Mellon from the obligation and the as-
sumption thereof by Paul Mellon. On the same day, June 20, 1930,
Paul Mellon was charged and R. B. Mellon credited with two items,
one of $253,000, a second of $17.900, on account of funds loaned by
petitioner to R. B. Mellon, such funds having been used to acquire
additional bank stocks and the loans being unpaid. Under date of
July 2, 1930, R, B. Mellon paid the sum of $351,346.46, which amount
was entered on petitioner’s books as “Interest—final payment.”
With the payment of this sum the amounts received by R. B. Mellon
as dividends and the amounts paid to petitioner as interest were
hrought into exact balance. The payment was made without the
knowledge of petitioner and arose from the desire of R. B. Mellon
not to profit by the 1921 transaction.

After June 20, 1030, Paul Mellon paid petitioner interest on the
obligation at the rate of 7 percent. All dividends paid during 1931
were paid to Paul Mellon and accounted for by him in his tax return.
All interest received by petitioner, in the taxable year and prior
vears, was returned by him for taxation. No demand was ever made
for payment of the principal sum nor was any payment on account
thereof made.

On March 28, 1932, petitioner, by an instrument in writing, forgave
Paul Mellon all indebtedness owed by him to petitioner uxmptmg
the sum of $2,000,000 which was to be represented by 40 promissory
notes, The notes, bearing the above date, consisted of two series,
thnﬁrstnfﬂﬂnﬂmufﬂﬁ,ﬁl]muhmdthamndnfﬁﬂm for
£55,000 each, all maturing quarterly. Appropriate entries were made
to reflect the forgiveness of the debt in the amount of $8,791,395 and

the conversion of the remaining indebtedness into serial notes.
48 B.T. A
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On March 25, 1082, Paul Mellon cansed a corporation, named Smith.
field Securities Corporation, to be organized under the laws of Dela-
ware. He transferred to this corporation all of the bank stocks owned
by him, excepting 1,800 shares of the Union Trust Co., in considera-
tion for 1,000 shares of stock of the Smithfield Securities Corporation,
A short time later, acting on petitioner's suggestion, Paul Mellon gave
his sister, Ailsa Mellon Bruce, one-half of the 1,000 shares owned by
him in the Smithfield Securities Corporation. Thereafter Paul Mel-

10,000 shares each of Conlesced common stock. On May 10, 1932,
petitioner transferred to his children, Paul and Ailsa, as a gift an
aceount receivable of $1,250,000 owed to him by R. B. Mellon, They
immediately contributed the same to Smithfield,

Petitioner has never been g stockholder, officer, or director in the
Smithfield Securities Corporation,

Dn‘ April 4, 1982, Panl Mellon paid petitioner $250,000, an amount

payment was made voluntarily and without the personal knowledge of
petitioner. The payment was entered on petitioner's books gs “Inter-
est in full to 8/28/82" and reported by petitioner in his 1832 tax
return.

On January 30, 1933, Paul Mellon filed a claim for refund of taxes
paid for the taxable year 1981, in which he asserted that he had

a5 to which the certificate of Overassessment yas issued ponsisted of
1214 shaves of the Farmers & Merchants Bank btﬁrwt_.ﬁnmn. Penn-
sylvania, acquired by Paul Mellon by the transaction’of June 20, 1930,

By nmendment of his answer respondent alleged in effect that in
1931 petitioner was the owner of the above bank stocks; that he re-
ceived, actually or constructively, dividends in the amount of $804,466 ;
that he did nutmpnrts}mhsnmmdividmdn but reported the sum
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III.—The McClintic-Marshall Corporation—Bethlohem Steel
Corporation Transaction,

The McClintic-Marshall Construction Co, was incorporated under
the laws of Pennsylvania, on March 20, 1900, for the purpose of en-
gaging in the business of fabricating and erecting structural steel,
a business commonly referred to hereinafter as the fabricating busi-
ness, Its incorporators were A, W, Mellon, R. B. Mellon, H. H.
MecClintie, and C. D, Marshall. On March 1, 1913, the corporation
had outstanding 30,600 shares of common stock and 3,791 shares of
preferred stock, of which the petitioner owned 9,030 and 600 shares,
respectively, On December 8, 1921, a 100 percent dividend was de-
clared on both the common and preferred stock, inereasing the stock
of the petitioner to 18,060 shares of common stock and 1,200 shares
of preferred stock.

On December 14, 1022, a dividend of 3,885 shares of preferrved
stock was declared on the outstanding common stock. On the 18,060
sharves of common stock then held by him, the petitioner received
1,147 shares of the preferred stock so distributed. It is stipulated
by the parties that, solely for the purpose of apportioning the basis
of petitioner’s 18,060 shares of common stock between those shares
and the 1,147 shares of preferred stock on the date of distribution of
the latter and wholly without prejudice to the right of either party
to prove or contend otherwise in any other proceeding or for any
other purpose in this proceeding, the 18,060 shares of common stock
and the 1,147 shares of preferred stock had a fair market value of
the same amount per share and that accordingly the correct amount
of petitioner’s basis prior to the distribution of the 1,147 shares of
preferred stock for determining gain or loss upon the subsequent
sale or other disposition of the shares of common stock is to be
apportioned between the 1,147 shares of preferred stock and the
18,060 shares of common stock in the proportion of 587178 per
centum and 94.02822 per centum, respectively.

For a number of years the McClintic-Marshall Construetion Co.,
commonly referred to hereafter as the Construction Co., operated
its business directly. Later, however, its operations were carried on
to a large degree through subsidiary companies which it had ac-
quired or organized. In the course of its operations it had accumu-
lated substantial properties and assets not used directly in the fabri-
cating business, These assets included corporate stocks and bonds,
accounts with various corporations, and cash. Some of the securities
had been acquired as compensation for work done under various con-
struction contracts, _

In the annual report of C. D), Marshall to the stockholders of the

Construction Co,, under date of February 24, 1920, the following
3BT A.
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statement appears: “As a number of our investments do not have any
direct bearing on the manufacturing operation of the MeClintic-
Marshall Construction Company, and the Riter-Conley Manufactur-
ing Company, I recommend that the following investments be sold
at actual cost to the McClintie-Marshall Corporation, to be organized
as a holding company, and for the purpose of taking care of invest-
ments that it may be to our interest to acquire in the future.” The
stocks of five companies were listed at a cost or value totaling
$5,667,104. !

The MeClintic-Marshall Corporation, hereinafter referred to as
MeClintie-Marshall, was organized under the laws of Delaware on
December 24, 1926. Tt issued its capital stock, both common and pre-
ferred, on December 29, 1926, to the respective holders of the common
and preferred stock of the McClintic-Marshall Construction Co., share
for share, the petitioner receiving for his stock in the Construction
Co. 18,060 shares of common stock and 2,347 shares of preferred stock
of McClintic-Marshall. The preferred stock was 6 percent partici-
pating stock, On December 21, 1928, at an adjourned meeting of the
stockholders, the certificate of incorporation was amended so as to
provide for two issues of preferred stock, The preferred stock then
outstanding constituted the first issue and was subject to redemption
at the option of the company at $100 per share, or book value if the
book value exceeded that amount. The second issue was 6 percent
nonparticipating stock and was redeemable at the option of the com-
pany at $105 per share,

Shortly after the amendment of the certificate of incorporation the
preferred stock outstanding, all first issue stock, was called for re-
demption at $323.21 per share, represented by the company to be the
book value. In the alternative the holders of preferred shares out-
standing were given the privilege of exchanging their shares for pre-
ferred shares of the second issue, at the rate of 3.2321 new shares for
each of the old shares. All of the preferred stockholders necepted
the offer and made the exchange, except the estate of George W.
Corbett, owner of 500 shares. Instead of surrendering the stock in
accordance with the call, the estate instituted suit in a chancery court
in Delaware alleging that the call price fixed by the board of direc-
tors did not truly reflect book value, that if the assets were properly
shown on the books the book value of the stock would be at least $1,250
per share, and praying that MeClintie-Marshall be required to pre-
pare and file a true and correct statement of assets and liabilities and
that a decree be entered establishing the proper redemption price.
This snit was pending throughout the yvear 1930 and was not settled
until July 22, 1931,

The petitioner exercised the option to exchange his preferred stock

of the first issue for preferred stock of the socond jssue and received
3BT A, y
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7,585 shares of the latter, In late December 1930 or in January 1931,
he acquired by purchase from MeClintic-Marshall 131 additional
shares of the second issue, at a cost of $130 per share,

Upon its organization in 1926, McClintie-Marshall acquired from
the Construction Co. the stock of its operating subsidiaries, It also
acquired all other assets of the Construetion Co., including the securi-
ties and assets not directly used in the fabricating business, except
such properties as were retained by the Construction Co. for direct
operation. At June 30, 1930, MeClintic-Marshall owned the stock of
sixteen companies, ineluding operating companies, to the extent of 100
percent,

Along in June or July of 1930, Eugene G. Grace, president of the
Bethlehem Steel Corporation, hereinafter referred to as Bethlehem,
suggested to (. D, Marshall, chairman of the board of directors of the
MeClintie-Marshall Corporation, the idea of the acquisition by Beth-
lehem of the fabricating business and the assets connected therewith
of the McClintic-Marshall Corporation and its subsidiaries. Bethle-
hem owned directly and indirectly the stocks of a large group of affili-
ated corporations, sixty or more in 1931, carrying on various businesses
such as coal mining, iron mining, the manufacture, production, and
fubricating of steel and steel produects, transportation, and shipbuild-
ing. At that time the fabricating business of the Bethlehem group
was third in size in the United States and it was the desive of Beth-
lehem to expand that business by the aequisition of the fabricating
business and assets of McClintie-Marshall. There was no suggestion
or desire on the part of Grace for the acquisition of what may be
termed as the investment or nonfabricating assets of McClintie-
Marshall. The discussions continued from time to time during the
summer of 1930 and as the result of a meeting held at Bethlehem, Penn-
sylvania, in August, Price, Waterhouse & Co. was instructed to muke
an examination of the books and accounts of McClintie-Marshall and
its subsidiaries and to prepare a consolidated statement of the assets
and liabilities of the group as at June 30, 1930, and a consolidated
profit and loss statement. for the three years ended December 81, 1929,
and the six months ended June 30, 1980, This examination and report
was to be made for the purpose of supplying data from which a figure
might be obtained at which Bethlehem would aequire and MeClintic-
Marshall would dispose of the fabricating business and assets,

The original report was submitted under date of September 18,
1830, and supplemental reports were made under dates of September
17 and 25 and October 6, 1930. The examinations made and the re-
ports submitted did not cover the assets and liabilities or the profits
and losses of the subsidiary and affiliated companies in which Bethle-
hem was not interested, Certain other assets, including investments

881, T. A
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in stocks and bonds, advances to subsidiary or afliliated companies, ().
income therefrom, and the related items of expenses were also ey.
cluded from the examinations and reports,

Before the end of October 1930, it was understood in general terns
that Bethlehem or nominees, subject to the drafting of the contracts
and the working out of the details of the transaction, would acquire
the fabricating business and the assets connected therewith of M-
Clintic-Marshall and its subsidiary companies and would pay there.
for 240,000 shares of Bethlehem common stock and $8,200,000, face
value, of Bethlehem 414 percent serial gold bonds and would assume
the liabilities properly allocable to the fabricating business of Me.
Clintic-Marshall and its subsidiaries and an outstanding $12,000,000
bond issue of the McClintic-Marshall Construction Co. Tt was
also agreed that MecClintic-Marshall should have the dividends
and interest on the Bethlehem stock and bonds from October 1, 1930,
After the general understanding was reached in October of 1930, the
attorneys for the parties were instructed to prepare the necessary
eontracts. They were further instructed to prepare the contracts in
such a way, if possible, as to avoid any tax to McClintie-Marshall or
its stockholders.

It was the understanding that pending the drafting of the contracts
there should be no changes in the business and assets of MeClintie-
Marshall except such changes as should take place in the ordinary
course of business. At some date prior to December b, 1930, how-
ever, representatives of McClintic-Marshall stated to Bethlehem that
it was advisable for “Pennsylvania tax reasons” to retain Pennsyl-
vanin real estate of substantial value and suggested that a parcel of
real estate owned by the Kenilworth Land Co. in the city of Pitts-
burgh and known as the Water Street property was most suitable for
that purpose. It was proposed that this property be conveyed to
McClintic-Marshall and cash in an amount equivalent to its value
substituted among the assets Bethlehem was to receive,

stockholders and be dissolved,

On the 27th day of October 1930, the Union Construction Co.
sometimes referred to ag Union, was organized under the laws of Dela-
ware as the new corporation to be used in effecting the transfer of the

fnb::c:t::f business and assets, under the agreement with Bethle-
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hem.  Its authorized capital stock was 50 shaves, which had a par
value of $100 per share. At the time of organization McClintic-
Marshall subscribed for 10 shares of stock for cash at par.

The attorneys proceeded with the drafting of the contracts in an
effort to set forth what they understood to be the agreement of the
parties. Under the earlier drafts of the contracts it was provided
that the assets of McClintic-Marshall in which Bethlehem was inter-
ested should be conveyed to the Union Construction Co. for 40 of
its 50 authorized ehares of ecapital stock, which 40 ghares shonld
be issued directly to the stockholders of MeClintie-Marshall, and
thereafter the Union Construction Co, should transfer the assets so
received to Bethlehem or “nominees” for the consideration previously
stated and should in turn distribute to its stockholders the Bethle-
hem stocks and bonds acquired in that transfer. In the case of cer-
tain of the subsidiary companies, seven in number, it was provided
that the properties and assets, and not the stock, should be acquired.
It was also provided that all acts of the Union Construction Co. and
the seven subsidiary companies, except as otherwise provided, relat-
ing to dissolution and liguidation should be subject to approval of
counsel for Bethlehem.

In addition to the preparation of the contracts covering the trans-
action in general between Bethlehem and MeClintic-Marshall, the
attorneys proceeded with the preparation of forms of conveyance
to be executed in respect of the real estate located in the various
sections of the United States and standing in the name of McClintic-
Marshall and seven of its subsidiary companies. By December 20,
1930, the drafting of these deeds had been nearly completed.

On or about December 1, 1030, Price, Waterhouse & Co, was asked
to extend its examination of the affairs of McClintie-Marshall for the
purposs of making a certified balance sheet. On previous oceasions
its investigations had covered only the assets included in the Bethle-
hem transaction and it had been denied access to the records covering
the investment assets, or “Omitted Assets,” as they were usually re-
ferred to in the conferences and papers of the parties. This further
report was ordered at the instance of Bethlehem counsel for the pur-
pose of furnishing information as to the “Omitted Assets” and the
linbilities of MeClintic-Marshall. The report was submitted to the
directors of McClintic-Marshall under date of January 5, 1931, and
in addition to the balance sheet included a statement designated “Con-
tingent or undetermined linbilities as at June 80, 1930,” and listed
ten items of possible liabilities. :
At some time between December 18 and December 27, 1980, the plan
for effecting the transfer of the fabricating business and assets was

changed. It wus decided to transfer the nonfabricating assets or
BT A
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“Omitted Assets” to the Union Construction Co. and to transfer the
fabricating business and assets direct from MeClintic-Marshall to
Bethlehem or “nominees.” This change of plan was communicated
by Smith, chief counsel for MeClintic-Marshall, to Moore, chief
counsel for Bethlehem, in a letter dated December 27, 1030. On De-
cember 31, 1930, Moore wrote Smith expressing approval of the
change in the plan of procedure, and on the same date Smith wrote
Moore suggesting a conference in Moore’s office on January 6, for the
purpose of getting all of the papers in final form.

At or about the same time Marshall instructed Patterson, secretary
of McClintie-Marshall, to call in all of the preferred stock of that
corporation from employees and to pay therefor $180 per share. The
stock so called covered all of the preferred stock outstanding except
that held by the four common stockholders, A. W. Mellon, R. B. Mel-
lon, C. D. Marshall, and H. H. McClintie, and excepting, of course,
the 500 shares of first issue preferred then the subject matter of litiga-
tion with the Corbett estate. Some of the preferred stock so called
in from employees was issued to certain of the four common stock-
holders at the call price of $130 per share and thereafter the stock
of the MeClintic-Marshall Corporation, both common and preferred,
was owned by the original organizers of the Construction Co. in the
following proportions:

O g e ot ot il ot doris s S 30 percent
R B 'Mellog? "' LU USSR S0 BEe S0 el g 30 percent
Hr B MOl ] it S e popih Bt T | 20 percent
R L T ) R g S R | 20 percent

With reference to seven of the wholly owned subsidiaries of Me-
Clintic-Marshall, namely the MecClintic-Marshall Construetion Co.,
MeClintie-Marshall Construction Co, of Illinois, MeClintie-Marshall
Construction Co. of New York, Inc., MeClintic-Marshall Co, of Cali-
fornia, MeClintic-Marshall Steel Supply Co., MeClintie-Marshall Ex-
port Co., and McClintic-Marshall Co., it was understood that Bethle-
hem or “nominees” were to acquire the properties and assets, but not
the shares of stock. Accordingly, in further preparation for the
transfer of its fabricating business and assets under the agreement
with Bethlehem, McClintic-Marshall, under date of December 31, 1930,
addressed a letter to each of the above named subsidiaries, advising
aac!": corporation that if it would declare a liquidating dividend con-
sisting of its assets, McClintic-Marshal “would assume and pay or
perform all * * * indebtedness, liabilities, obligations and con-
tracts, including those incurred between the date of declaration of
such dividend and the actual transfer of * * o assets pursuant

to said dividend.”
30 B, T. A, p
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The letters of December 81, 1930, to the above named subsidiaries
suggesting the declaration of liquidating dividends were authorized at
a special meeting of the board of directors of the MeClintic-Marshall
Corporation held in the principal offices of that corporation in the
Henry W, Oliver Building, Pittsburgh, Pennsylvania, at 3:30 p. m.,
on December 31, 1930,  C. D. Marshall, H. H, McClintic, E. J. Patter-
son, and E. A. Gibbs, a majority of the board of directors, were
present. At the same meeting resolutions were also adopted (1) au-
thorizing the execution of proxies to vote the stock of the seven sub-
sidiaries on resolutions declaring the liquidating dividends previously
mentioned; (2) approving the purchase, in the name of the COTPOTa-
tion, by its officers of 11,365 shares of its preferred stock at prices not
in excess of $130 per share and the sale of 131 shares each to A. W.
and R. B. Mellon, and one share to H. H. McClintic, and further
declaring a dividend of 11,100 shares of the said preferred stock on
the common stock of the corporation; (3) authorizing the execution
of proxies to vote the stock of the Union Construction Co, at a meet-
ing to be held for the purpose of increasing the capital stock of said
company from 50 shares to 5,000 shares, and authorizing the board
of directors to issue all or any part of said stock, and (4) approving
& proposal to transfer certain assets of McClintic-Marshall to the
Union Construction Co. for 4,990 shares of the capital stock of said
company, With reference to the transfer of assets to the Union
Construction Co., the minutes read in part as follows:

The Chairman then presented to the meeting a plan of reorganization. On

motion, 1t was unanimonsly resolved that said plan of recorganization should be
copled Into the minutes of the meeting, n copy of which plan is as follows;

Pras of REOROANTZATION

MeClintle-Marshall Corporation, being the owner of all of the outstanding
capital stock of Unlon Constructlon Company, that s to say, ten (10) shares,
will transfer to Unlon Construction Company certain assets in exchange for
four thousand nine hundred ninety (4,900) shares of the capltal stock of Unlon
Construction Company, Unlon Construction Company assuming nnd agreelng to
pay or satisfy and perform eertaln Indebtedness, Habllitles and obligations of
MeClintic-Marshall Corporation. The sald four thousand nine hundred ninety
(4,990) shares of capital stock of Union Construction Company will be im-
mediately distributed as a dividend to the common stockholders of MeClintie-
Marshall Corporation, the corporation’s surplus belng in excess of the book
value of the assets conveyed to Unlon Construction Company,

On motion, the following resolution was unanimously adopted :

Resouven that the plan of reorganization read and ordered apread upon the
minntes of this meeting be and the same is hereby approved and adopted.
Special meetings of the stockholders of the MecClintic-Marshall
Construction Co., MeClintic-Marshall Steel Supply Co., MeClintie-
3B, T A
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Marshall Co., and McClintie-Marshall Export Co, were held in Pitts-
burgh during the interval from 4: 30 p. m. to 5: 50 p. m. on December
81, 1980. C. D. Marshall, H. H. McClintic, E. J. Patterson, and
E. A. Gibbs were present, with Patterson holding the proxy of
McClintic-Marshall.  Resolutions were adopted declaring the liqui-
dating dividends suggested in the letter authorized that day at the
special meeting of the directors of McClintic-Marshall, Tn each
instance the stockholders’ meeting was immediately followed by a
special meeting of the board of directors. The minutes indicate that
in the case of the MeClintic-Marshall Construction Co. of New York,
Ine., the special stockholders' meeting was held in Buffalo, New York,
at 4:30 p. m., eastern standard time, with Welles V. Moot and 8, Fay
Carr as proxies for McClintic-Marshall, The special meeting of the
stockholders of the McClintic-Marshall Construction Co. of Illinois
was held in Chicago, according to the minutes, at 4 p. m., central
standard time. The special meeting of the MeClintic-Marshall Co,
of Californin was held in San Francisco at 3 p. m., Pacific standard
time, with A, G, Kazebeer, A, B. Charlton, J. G. McClure, and E. F.
Gohl present, and H, H. McClintic and the MeClintic-Marshall
Corporation present by proxies. Special meetings of the divectors of
the MeClintie-Marshall Construction Co, of New York, Inc. and
MeClintic-Marshall Construction Co, of Illinois were held in Pitts-
burgh at 5:50 p. m and 6 p. m., eastern standard time, respectively,
with C. D. Marshall, H, H. MeClintie, E. J. Patterson, and E. A.
Gibbs present,

The meetings of the various corporations were held under verbal
instructions from counsel and without written notices.  All prepara-
tions for the meetings had been made by counsel and Rodewald, of
the firm of Smith, Buchanan, Seott & Gordon, brought to the meet-
ings a memorandum of procedure and the votes that were taken were
in accordance with that memorandum. The procedure followed was
that the various motions and documents were read at the first meet-
ing of the day, some probably not in full, and thereafter it was the

fornia, where a special directors' meeting immediatel ¥ preceded the
special stockholders’ meeting, The minutes of the directors’ meeting
of the Illinois company reciting the reading of the minutes of the
stockholders’ meeting just held are also incorrect. No such minutes
were read and no such minutes were at the meeting,

3BT A
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The seven subsidiary companies of McClintie-Marshall continued
to operate the various properties after December 31, 1930, as they
previously had done. MeClintie-Marshall, which was authorized to
do business in Pennsylvania, took no steps to operate the properties
nor to be registered to do business in any of the states in which the
subsidiaries operated. Seven documents executed by MeClintie-
Marshall under date of February 7, 1931, recited the assumption of
linhilities of each of the seven subsidiaries in consideration of the
declaration of liquidating dividends previously deseribed.
According to the minutes of the Union Construction Co., a meeting
of the board of directors was held at #:45 p. m., eastern standard
time, on December 31, 1980, at the Henry W. Oliver Building in
Pittsburgh, with C. D. Marshall, H. H. McClintic, and E. J. Patter-
son, a majority of the board of directors, present. A resolution was
adopted ealling for a special meeting of stockholders at 4 p. m,, to
be held on the same date and at the same place for the purpose of
increasing the eapital stock of the company from 50 shares to 5,000
shares, At 4 p. m. the special stockholders’ meeting was held with
the same individuals present and representing all the outstanding
stock of the company, either directly or by proxy. At that meeting
a resolution was adopted increasing the authorized capital stock of
the corporation from 50 shares to 5,000 shares. A further resolu-
tion was adopted authorizing the board of directors at their discre-
tion to issue any or all of the stock “for such consideration and to
such persons or bodies corporate (whether stockholders of this cor-
poration or otherwise) as may be permitted by law and by the terms
of certificate of incorporation as smended and as to the said di-
rectors may seem advisable.”” The minutes also show a second meet-
ing of the board of directors at 4:15 p. m. on the same date and at
the same place, at which a resolution was adopted in the same terms
and words as that adopted earlier in the day by the board of directors
of McClintic-Marshall providing for the transfer by McClintie-Mar-
shall of certain of its assets to the Union Construction Co, for 4,960
shares of the capital stock of the latter. A resolution was also
adopted approving the purchase of the Water Street property from
the Kenilworth Land Co. for the sum of $180,132.55, and the giving
of an option to that company for its repurchase within a period of
two years. The officers were authorized to purchase from McClintic-
Marshall the 10 shares of the Union Construction Co. stock sub-
seribed for by that corporation for cash at the time the Union Con-
struction Co. was organized, '

Prior to the date or dates on which the minutes of the various
meetings of the seven subsidiaries and the Union Construction Co.
were put in final form and entered in the minute books, drafts thereof

were sent to counsel for Bethlehem for suggestions,
88 B.T A
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med on Janusry 6 1981 MeMuath, vice prosident of
Bethlohom, was lso present, The only mubstantial dificalty had 1o
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he made an audit of the list of assets which had been drawn up by

Pittenger for transfer to the Union Construction Co. He also worked

out with Pittenger a division of the cash between the fabricating assets
which Bethlehem or its “nominees” were to receive and the nonfabri-

cating assets which were to be transferred to Union. According to
the agreement between the parties, the MeClintie-Marshall stockhold-
ers were to retain all dividends declared on McClintie-Marshall stock
on or before October 1, 1930, and from and after that date MecClintie-
Marshall was to receive the dividends and interest on the Bethlehem
stocks and bonds which were to be exchanged for its fabricating assets
and business. The dividends on the 240,000 shares of stock were not
actually paid over to McClintie-Marshall, but it was permitted to de-
plete the fabricating assets in an amount equal to the dividends on the
240,000 shares of Bethlehem stock fram and after October 1, 1930.
This was taken into consideration by Schlottman in making his check
of the assets to be transferred to the Union Construction Co. and those
to be transferred under the contract with Bethlehem. The fabri-
cating assets to be transferred were also diminished to make allowance
for the interest on the $8200,000 in Bethlehem bonds, and this item
was also taken into consideration by Schlottman in making his check
of the assets which were to be transferred to Union. On January 14,
1931, Moore was advised by Rodewald that Schlottman and Pittenger
had agreed upon the division of the assets and that the transfer to
Union would be made on the basis of that division. Schlottman’s re-
port of the examination was relayed to Moore by Schick, comptroller
for Bethlehem, under date of January 21, 1931 Price, Waterhouse &
Co. made two reports to Bethlehem under the same date covering the
transactions of McClintic-Marshall and its subsidiaries from July 1,
1930, to November 30, 1030.

On January 15, 1981, an indenture between MeClintic-Marshall
and the Union Construction Co., bearing date of December 31, 1930,
was executed. By the terms of the agreement MeClintie-Marshall
transferred the “Omitted Assets” to Union for 4,990 of the total
5,000 shares of Union stock and the assumption by Union of certain
of McClintic-Marshall’s liabilities outlined in the agreement.

It is stipulated by the parties that, except for the purpose of deter-
mining the amount of the earnings, profits, or income of McClintie-
Marshall, the fair market value of all net assets of the MeClintie-
Marshall Corporation, including the property transferred to the
Union Construction Co. and prior to giving effect to the reissuance
of the 268 shares of preferred stock sold to common stockholders
above described, was, at the time of the transfer to Union, $06,078,-
960.12. It was further stipulated that the value stated is appor-
tionable to the common and preferred stocks of the MeClintic-Mar-

BB T A
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shall Corporation and to the capital stock of the Union Construction
Co. as follows:

To preferred stock of MeClintie-Marshall Corporatlon, 26457

sheres'at 180 per shave - _ L g
To 60,200 shares of common stock of MeClintie-Marshall Cor-

[ R PR L OTEAN W P NOPCIOR T R e e e O AT 18, 528, 604, 0
To 4,060 shares of capltal stock of Unlon Constroction Co . 44, 240, 200, 12
6, 078, 260. 12

The ratios existing at that time, on the basis of such apportion-
ment, between the fair market value of petitioner’s 18,060 shares of
common stock of the McClintic-Marshall Corporation and petition-
er's 1,497 shares of common stock of the Union Construction Co.
were 20.5108 per centum and 704892 per centum, respectively.

McClintic-Marshall and Union both kept their books on the acerual
basis. Entries thereon reflecting the above transaction were dated
December 31, 1930, but were actually written in the following month.
Several of the checks relating to the book entries were delivered
and paid on January 22, 1931, The certificate of the Union charter
amendment, increasing its capital stock, was signed on December
31, 1930, and filed for recordation in Delaware on January 13, 1931,
On the same date the Kenilworth Land Co. conveyed the Water
Street Property to Union and Union executed in favor of Kenil-
worth the option to repurchase. Stock transfer notices covering
the transfer of stock from MecClintic-Marshall to Union were dated
January 16, 1931, and mailed January 17, 1981. Transfer stamp
vouchers were dated January 16, 1931. Notices to debtors whose
accounts were transferred by MeClintic-Marshall to Union were
dated December 81, 1930, and certified January 15, 1931,

Certificates for the 4,990 shares of Union stock dated December
31, 1930, were made out and delivered to the four common stock-
holders of McClintic-Marshall in the following month. Petitioner
received 1497 such shares, He entered the transaction in his books
under date of January 1, 1931.  On January 3, 1931, and shortly
thereafter, dividends and interest were received on the seeurities
later transferred by MeClintic-Marshall to Union and the checks
therefor were deposited to the credit of Union on the date received.

The agreement reached by Grace and Marshall on or sbout Janu-
gl.s’ Ilnmti;a was lifﬂi{ﬂwﬂd by a thtl;en contract dated January 22,

: prefiminary paragraphs of the agreement were repre-
sentations by MecClintic-Marshall as to its properties and ﬁmr:t?:iul
condition. Among the representations made were the following:

* % * Except for the sle, assignment and transfer of certaln property,

m#th-hﬂmmmmﬂmwhlehh-wmmmmnnhmm1

and lflﬂ;. ;h:' payment by McClintie-Marshall of cortaln ensh dividends which
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are mentioned in paragraph (e) of these representations of fact and a dividend
pald In the stock of another corporation owned Ly It, no substantial change
was made In the properties and assets of MeClntie-Marshall and/or the Sub-
sldiary Companles between June 80, 1030 and the date hereof, except such
changes as were made in the ordinary course of the businees of McClintie-
Marshall and/or the SBubsidiary Companles, * * =

Other portions of the agreement describing the properties to be
acquired and the consideration therefor read in part as follows:

The parties hereto desire that McClintic-Marshall shall be reorganized
through the acquisition by Bethlehem of all the properties and assets owned
by McClUntic-Marshall (but none of its capital stock) at the tlme the transac-
tion covered by this Agreemont (herelnafter called the Transaction) shall be
elosed (which shall then include the properties and assets, but not the shares
of stock, of the first seven of the Subsidinry Companles as Usted In said
Appendix A), the Immediate disteibution of the bonds and shares of stock
of Bethlehem which are to be delivered by It to MeClintic-Marshall pursuant
to the provisions of this Agreement and the dissolution as soon a8 practicable
of MeClintie-Marshall and of sald first seven of the Subsldlary Companies
whose propertles and assets are to be acquired by Bethelehem, and to that
end the parties hereto have agreed upon the plan of recrganization which is
evidenced by this Agreement,

L] - - [ 1 - L] L]

Fumsr, Upon the terms and condltions herelnafter set forth MeClintie-Marshall
agrees that, in exchange for £8.200,000, princlpal amount, of the bonds of
Bethlehem, herelnafter deseribed and herelnafter sometimes called the New
HRonds, and 240,000 shares of the Common Stock of Bethlebem of the same
class, nature and deseription as the Common Stoek of Bethlehem now outstand-
Ing and lsted on the New York Stock Exchange, McQlintic-Marshall will
convey, asslgn and transfer, or canse to be conveyed, assigned and transferred,
to Bethlehem, or to one or more nominces of Bethlehem as Bethlehem shall
elect (a) all the properties and nssets of every nature and deseription of
MeClintle-Marshall, Including Its good will and the rlght to use its corporate
name, but not including any shares of its eapltal stock or the ghares of stock
of said first seven of the Subsidiary Companies, and (b) all the properties
and assets of every nature and deseription of said first seven of the Bub-
sidiary Companies, Inclnding their respective good wills and the right to use
thelr respective corporate nanmes; and Bethlehem, relylng upon the repre-
sentatlons of fact of MeClintic-Marshall heralnabove set forth, agrees that,
In exchange for sald properties and nssets, Bethlehem will execute, fssne and
deliver to MeClintie-Marshall safd $8,200,000, prineipal amount, of the New
Bonds and certificntes for nldm.ﬂwlhlmofdeMmmmﬂ.

With certain specified exceptions Bethlehem agreed to assume all
the liabilities of McClintic-Marshall. Among the obligations as-
sumed was an item of $12,000,000 in outstanding bonds of the Me-
Clintic-Marshall Construction Co., which bond issue was secured by
the pledge of 160,000 shares of 6 percent cumulative preferred stock
of the Aluminum Co. of America, owned by A. W. Mellon and R. B.
Mellon and loaned to the McClintic-Marshall Construction Co. for

such purpose, Bethlehem agreed that other collateral satisfactory to
8B, T.A.
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the trustee would be deposited in lieu of such Aluminum Co. stock
and that the owners of such stock would be paid 850,000 per year for
the use thereof during ¢he period the Aluminum Co, stock should
remain pledged. It was further provided:

* % % All deeds, asslgnments and ofher instruments of conveyames by
which the propertles and assots to be conveyed, assigned and transferred to
Bethlehem as aforesaid shall be so conveyed, assigned and transferred shall
provide that they shall take effect as of January 31, 1081, whether or not
ictually executed and delivered on that date.

It was also provided :

As u part of this plan of reorgamration, all of the New Bonds of Bethlehem
to be received by MeClintie-Marshall under the provislons of this Agreement
ummwummmmmummmm&mmummmnm
stockholders of MeClintie-Marshall,

The agreement provided that the transaction should be closed on
February 8, 1931, which date was later extended to February 10,
1831

On January 23, 1931, Girace, acting for Bethlehem, and on January
27, 1981, Marshall, acting for McClintic-Marshall, signed the above
agreement bearing the date of January 22, 1931,

The agreement was placed before the board of directors of Me-
Clintic-Marshall at a special meeting held in Pittsburgh on January
26, 1981, and a resolution was adopted authorizing and directing the
officers to execute the instrument for and on behalf of the corpora-
tion. Preliminary to the adoption of the resolution mentioned, the
minutes show the following :

The Chalrman then presented and read to the mesting o plan of reorgan-

lzation. On motion, It was unanimously resolved that sald plan of recrganiza-
ton shall be copled into thimlnutuuftmmlnl.nmmrutwhinhmnnh

a8 follows :
PFLAN OF HEOROANTEATION

Bethlebem Steel Corporation will nequire from MeClintic-Marshall Corpora-
tion all the properties and nssets owned by MeClintic-Marsha Corporation
{but muotlhfaplmmn utmmmmmm by the
reorgunization agreement shall be olnsed {which shall then Include the prop-

all such assets and properties,) The bonds and shares of stock of Bethlelem
Bteel Corporation which are to be dellvered by it to MeClintie-Marshall Cor-
BAB. T A
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poration pursuant to the provisions of the reorganization agreement will be
disteibuted immediately to the stockholders of MeClintie-AMarshall Corporation,
and MeClintle-Marshall Corporation and the seven subsidinry companles nbove
mentioned will be dissolved as soon thereafter ns practieable.

On motion, the following resolution was unanimously adopted :

ResoLvep: that the plan of reorganization which the Chairman has preseuted
anid read Lo this meeting and which this Board has directed to be copled into
the minutes of this meeting be, and the same is hereby, approved and adopted.
Resolutions were also adopted authorizing and directing the seven
subsidiary corporations to execute instruments of conveyance of
their properties to Bethlehem or such other corporations as it might
designate, By a further resolution a liguidating dividend was de-
clared of all the Bethlehem stock and bonds to be received in ex-
change for MeClintie-Marshall’s fabricating business and assets, In
connection with the liquidating dividend the officers were authorized
and directed to require from the stockholders refunding bonds or
other security which “as to said officers may seem desirable for the
purpose of protecting the corporation from any and all claims or
liabilities, contingent, accrued or otherwise, which have been or may
be asserted against'it.” The meeting was conducted from a mem-
oradum, in the same manner as the meetings of December 31, 1930,

On January 30, 1931, at a further meeting, the board passed a
resolution to change the name of the McClintic-Marshall Corporation
to William Penn Corporation. A resolution was ulso adopted di-
recting that the stock and bonds of Bethlehem to be received for
the fabricating business and assets of McClintie-Marshall be issued
directly to the holders of the common capital stock of MeClintie-
Marshall in proportion to their respective holdings, and authorizing
and directing the secretary or assistant secretary of MeClintie-
Marshall to deliver a certified copy of the resolution to Bethlehem.
The resolution named C. D, Marshall to receive the Bethlehem stock
and the bonds for the stockholders. The stockholders approved the
amendment changing the name of the corporation to William Penn

Corporation at a special meeting held on February 3, 1931.
ﬂ?slu on January 30, 1931, the name of the MeClintic-Marshall

Constuction Co. was changed to William Penn Construction Co. The
certificate of the Secretary of State of Pennsylvania showing the
change of name bears the date of February 24, 1931, On February 6,
1931, the capital stock was reduced from 50,000 shares having a par
value of $100 per share, to 100 shares having a par value of $100
per share. On February 7, 1931, MeClintic-Marshall sold the stock
of the Construction Co, to its four stockholders, A, W. Mellon, R. I
Mellon, C. D. Marshall, and H. H. McClintie, for the sum of one
dollar, the 100 shares being divided 30 shares each to A, W, Mellon
30 B, T. A
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and R. B, Mellon and 20 shares each to C. D, Marshall and H. H.
MeClintic,

On January 20, 1931, the board of directors of the Bethlehem Steel
Corporation, at its regular quarterly meeting held in New York City,
ratified, confirmed, and approved the action taken by its president,
Eugene G. Grace, in executing the above agreement with MeClintie-
Marshall.

The Bethlehem Steel Corporation was organized December 10, 1904,
under the laws of New Jersey, and is the owner of the stock of fifty
or sixty corporations, sometimes referred to as the Bethlehem group.
The business of the group is that of carrying on an integrated steel
business. Bethlehem itself operates no properties. Among the com-
panies owned by Bethlehem in 1980 and 1931 were the Bethlehem
Steel Co., a Pennsylvania corporation, Bethlehem Mines Corporation,
a Delaware corporation, Beth-Mary Steel Corporation, a Maryland
corporation, Pacific Coast Steel Corporation, a Delaware corporation,
and Midvale Steel Co., a Pennsylvania corporation. The largest of
the operating companies in the Bethlehem group is the Bethlehem
Steel Co. It operates the steel producing properties in the East, while
similar properties in the West are operated by the Pacific Coast Steel
Corporation. These operations include the production of structural
steel, steel plate, tin plate, rolling mill equipment, and other steel
products and the operation of blast furnaces, The Bethlehem Mines
Corporation operates coal mines, ore mines, quarries, and properties
of similar character. The Beth-Mary Steel Corporation owns the
properties of the Bethlehem group which are located in the State of
Maryland, It also owns the stock of the Bethlehem Iron & Steel
Corporation, a New York corporation, located in New York, which
owns the properties of the Bethlehem group located in New York,
These properties are leased to the Bethlehem Steel Co. for operation.

The Midvale Steel Co, was incorporated under the laws of Pennsyl-
vania on December 14, 1880. Its name was changed to McClintic-
Marshall Corporation on February 5, 1931. To avoid confusion it
will be referred to herein as Midvale, At the time its name was
changed, it had 50 shares of stock outstanding, 45 shares being held
directly by Bethlehem and the other five shares by directors,

During the months of September, October, and November, 214,159
shares of Bethlehem common stock were purchased on the New York
Stock Exchange, under authorization from Grace, for use in the
acquisition of the fabricating business and assets of MeClintic-
Marshall. In mithorizing the purchase of stock for the purpose
mentioned above, Grace had the informal approval of the members

of Bethlehem's board of directors,
BAR T A,
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The cash of the Bethlehem group is carrvied by the Bethlehem
Steel Co. in an account designated as “Inter-company Balances.”
Through this account each company is credited with its portion of
the profits on any contract or job in which it participates and with
the cash coming into the account through such company. In a
similar manner each company is charged through the account with
its expenditures. In making the purchases of the Bethlehem stock
described above, the checks were drawn by the Bethlehem Steel Cor-
poration. The books of that corporation do not show acquisition of
the stock, however, and it was not charged with the cash so ex-
pended, its cash being neither increased nor decreased as a rvesult
of the purchases. The disbursements for the shares purchased were
charged against the Bethlehem Mines Corporation and described as
disbursements “for account of Bethlehem Mines Corporation.” The
shares, when acquired, were carried on the books of the Bethlehem
Mines Corporation in an account designated “Contingent Fund
Assete.,” In its balance sheet of December 31, 1980, the Bethlehem
Mines Corporation carried the 240,000 sharves of Bethlehem stock as
“Investment-Capital Stock of Domestic Corporations.” The bal-
ance sheet of Bethlehem for the same date showed these shares as
outstanding. The consolidated balance sheet showed a footnofe to
the effect that the 240,000 shares were to be used in part payment
for McClintic-Marshall assets.

Upon the purchase of the various lots of Bethlehem stock, the
shares so acquired were transferred to the names of individuals.
These individuals signed statements to the effect that the stock so
held was owned by Bethlehem, and they assigned to it any and all
dividends thereon. The dividends paid during the year 1930 and
until February 1931 on the stock in question were not paid to the
individuals in whose names the shares stood, nor were they paid to
Bethlehem, in accordance with the signed orders of those individuals;
the dividends were paid to the Bethlehem Mines Corporation which,
uccording to the books of account, was the purchaser and owner of
the stock. Bethlehem at no time received credit or showed receipt
of the dividends on its books. The entries on the books were made
with the intention of showing the Bethlehem Mines Corporation as
the owner of the stock.

Some time in February 1981, 25841 shares of Bethlehem stock
acquired by the Bethlehem Mines Corporation prior to the Me-
Clintic-Marshall negotiations were written down on the books to the
average cost of the 214,159 ghares acquired during the months of
September, October, and November, 1930. The total write-down
amounted to $912,849. Thereafter the average cost of the entire

240,000 shares was reflected as §76.74 per share. Bethlehem was
30 B.T. A,
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never at any time charged with the amount by which the stock was
written down. The Bethlehem Mines Corporation was credited wit),
the amount of the write-down and an account of the Bethlehem
Steel Co., designated as “Reserve for Depreciation of Investments”,
was charged,

By instruments dated February 7, 1991, MeClintie-Marshall,
MeClintie-Marshall Construction Co.. MeClintie-Marshall Construe-
tion Co. of Illinois, and MeClintic-Marshall Steel Supply Co. con-
veyed to Midvale all their real estate and interest in real estate, By
instruments bearing the same date the MeClintie-Marshall Construe-
tion Co, of New York, Ine., conveyed its real estate to the Bethlehem
Tron & Steel Corporation, and the McClintie-Marshall Co, of Cali-
fornia conveyed its real estate to the Pacific Coast Steel Corporation,
By bills of sale also bearing the date of February 7, 1931, McClintic-
Marshall, MeClintic-Marshall Construction Co., MeClintic-Marshall
Construction Co, of Illinois, MeClintie-Marshall Construction Co, of
New York, Inc., McClintie-Marshall Co. of California, MeClintie-
Marshall Steel Supply Co., McClintie-Marshall Export Co., and Me-
Clintie-Marshall Co. transferred all nssets except real estate and pat-
ents to Midvale. The transfers of patents and trade marks were cov-
ered by separate instruments to meet the requirements of the offices in
which notices of such transfers were to be filed.

Under date of February 10, 1931, an instrument desigmating Beth-
lehem as party of the first part, MeClintic-Marshall as party of the
second part, and the seven subsidiary corporations ns parties of the
third part, and reciting the transfer and conveyance by MeClintic-
Marshall to Bethlehem or “nominees”, was executed by Bethlehem,
wherein Bethlehem, in accordance with the terms of the agreement of
January 22, 1931, assumed and agreed to pay or to cause to be paid
all liabilities of the group, except those specifically excepted in the
January agreement. By an instrument bearing the same date and
naming Bethlehem, the McClintic-Marshal] Construction Co, and the
Union Trust Co, of Pittshurgh as parties, Bethlehem assumed the
S12,000,000 bond issue of the Construction Co, A third instrument,
also dated February 10, 1931, was executed by Bethlehem, the Me-
Clintie-Marshall Construetion Co., A. W. Mellon, and R, B, Mellon,
It provided for the substitution of collateral in connection with the
$12,000,000 bond issue in place of the then existing collateral which
belonged to petitioner and R, B, Mellon,

In accordance with the request of McClintic-Marshall, the 240,000
shares of Bethlehem common stock were issued 72,000 g

iares each to
A. W. Mellon and R. B. Mellon and 48,000 shares each to C. D, Mar-

shall and H. H. McClintic. On February 10, 1931, C. D. Marshall
delivered his receipt covering the 240,000 shares of Bethlehem common
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stock and the $8,200,000, principal amount, of Bethlehem 414 per cent
Serial Gold Bonds, reading as follows:

RecervEn from  Bethlehem 8Steel Corporation, o Niew Jersey eorporation,
§8,200,000, principal amount, of Its Four and One-Half Per Cent, Berinl Gold

‘Bonds and Certlficates for 240,000 shares of lte common stock made out in the
following names and for the number of shares set after ecach such name,

respectively

Andrew W. Mellon. oo eme e ee e mmcmm e e mn e e s T2, 000 shores
Richard B, Mellolcccmemeeecemmsmmm e mcmmcemmm———a= T2000 *
Howard H, Metlntie. oo e e 48, 000
Charles D, Marshall oo oo e e 48, 000

Dated February 10, 1831,

[Bigned] C. D MARSHALL
The bonds after authentication by the Union Trust Co. of Pittsburgh,
as trustee, were actually delivered by William J. Brown, treasurer
of Bethlehem, to the Bankers Trust Co. in New York, and the Bankers
Trust Co.'s veceipt was delivered to Marshall,

The four common stockholders of McClintic-Marshall directed a

letter to Bethlehem, bearing the date of Febrnary 10, 1931, granting
an option to purchase the 100 shares of William Penn Construction
Co. stock for the sum of one dollar at any time within ninety duys
after the collateral furnished by A. W. Mellon and R. B. Mellon in
connection with the $12,000,000 bond issue of the Construction Co.
should be released from the lien of the trust. Bethlehem exercised
the option and acquired the stock for the sum of one dollar. The
Construction Co. is still in existence, but holds no properties and con-
duets no business.
The stock of the Riter-Conley Co., Kenilworth Land Co., Steel
Frame House Co., and Steel Frame House Finance Co. was trans-
ferred to Midvale. It was delivered on February 10, 1931. In each
instance the certificates were delivered endorsed in blank and the
name of Midvale (McClintic-Marshall Corporation of Pennsyl-
vania) was written in.

All of the properties transferred and conveyed by MecClintic-
Marshall and its subsidiaries in accordance with the agreement of
January 22, 1931, including the real estate in California and New
York and the stock of the Kenilworth Land Co., Riter-Conley Co.,
Steel Frame House Co., and Steel Frame House Finance Co., were
entered on the books of Midvale. None of the properties acquired
and none of the liabilities assumed in connection therewith were ever
entered on the books of Bethlehem. In May of 1931 the California
real estate was transferred by proper book entries to the Pacific Coast
Steel Corporation and the New York real estate was similarly trans-
ferred to Bethlehem Tron & Steel Corporation. In making these
transfers the Pacific Coast Steel Corporation was charged with the
90 B, T. A,
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net amount of $660,039 for the real estate conveyed to it and Midvale
was credited with that amount, and Bethlehem Tron & Steel Corpora-
tion was charged with the net amount of $2,897275 for the real estai.
it received and Midvale was credited in the same amount, The
minute books of those corporations contain no reference fo the
acquisition of any of the MeClintic-Marshall nssefs.

After the name of Midvale was changed to MeClintic-Marshal]
Corporation on February 6, 1931, a new ledger was set up on which
an account was opened designated as “Investment in properties pur-
chased from MeClintic-Marshall, {Del.).” The amount of the in-
vestment was shown as $26,617,246. The journal voucher from which
the entry was posted was dated March 12, 1931, and designated as
being for the “Month of February, 1981.” The voucher reads as
follows :

To record the purchase of the properties of MeClintie-Marshall Corporation,
(Del.) pursuant to the agreement dated January 22, 18831, between Bethlehem
Bteal Corporation and MeClintic-Marshall Corporation, (Del). Dellvery made
to McClintic-Marshall Corporation, (Del.) of 240,000 shares of Bethlehem Steol
Corporation Common Stock—wlthaut par valoe and $5.200,000 par amount, of
Bethlehem Steel Corporation 414 % Serlal Gold Bonds, In payment of properties.

Aceount Description Amount Amount
2-F Marketable Becurities 240,000 shares—
B, B. Corp. Commaon Bl ...t o oy 18, 417, 240, 00
0-A Inter-Company Balances Bethlehem Steel
Corporation.____ e 5 === B, 200, 000, 00
$26, @17, 240, 00

A second journal voucher of Midvale dated March 13, 1931, al=o
purporting to cover a transaction in February, shows “Purchase from
Bethlehem Steel Corporation of 240,000 shares of Bethlehem Steel
Corporation Common Stock, without par value” at $76.74 per share,
or $18417246. Under the same date, however, a Bethlehem Mines
Corporation journal voucher was drawn to show transfer of 240,000

and the name of Bethlehem inserted therefor. Thereafter, under
date of April 15, 1931, journal vouchers were entered in the records
of Bethlehem to show a purchase in February of the 240,000 shares

Corporation, at £76.74 per share, or $18,417,246, and at the same time
a sale of the same shares, at the same price, to Midvale,

The 240,000 shares of Bethlehem common stock were carried on the
boaks of the Bethlehem Mines Corporation as its property from the
time of purchase on the New York Stock Exchangs up to the time

of t:::.a:ﬂ to Midvale, and at no place on the books of Bethlehem is
LA,
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there any entry showing that Bethlehem transferred the said 240,000
shares of stock to MeClintic-Marshall for its fabricating business and
assets,
The dividends on the 240,000 shares of Bethlehem common stock
up to February 1981 were eventually credited to Midvale. By the
terms of the agreement McClintic-Marshall was entitled to the divi-
dends on the said stock after October 1, 1830, and this credit was
made to Midvale to offset the amount by which the fabricating busi-
ness and assets were diminished when transferred in accordance with
the agreement dated January 22, 1931
On February 10, 1931, the fair market value of the 240,000 shares
of Bethlehem common stock was $13,920,000 and that of the $8,200,-
000, face value, of its bonds was $7,918,000, or 63.7587 per centum and
26.2433 per centum, respectively, of the total of $21,833,000.
It was stipulated that the accumulated earnings or profits of Me-
Clintie-Marshall available for distribution in dividends were $25,-
000,000 as of February 10, 1881, of which sum not less than $18,000,000
was accumulated prior to December 31, 1930. The amounts were so
stipulated without prejudice to the contentions of the parties as to
their availability for distribution as dividends by MeClintic-Marshall,
Union, and Pitt Securities Corporation, a corporation subsequently
organized to take over part of the assets transferred by McClintic-
Marshall to Union.
Under date of February 15, 1931, Bethlehem directed a letter to
Midvale (McClintie-Marshall Corporation of Pennsylvania) stating
that the letter was to confirm an agreement wherein Midvale had
agreed to assume and had assumed all obligations of Bethlehem
under its agreement with MeClintie-Marshall dated February 10,
1931, except the $12,000,000 bond issue of the MeClintie-Marshall
Construction Co., and had agreed to pay to Bethlehem $20,200,000
on demand and a further amount equal to the cost of the 240,000
chares of Bethlehem common stock. On the same date Bethlehem
directed a letter to Beth-Mary Steel Corporation, stating that it was
to confirm the assumption by Beth-Mary Steel Corporation of the
$8,200,000 in Bethlehem bonds used in the acquisition of the fabri-
cating business and assets of McClintic-Marshall and the assumption
of the $12,000,000 bond issue of the McClintie-Marshall Construe-
tion Co., and further stating that in connection with such assump-
tion Bethlehem had assigned and transferred all of its rights to
receive from Midvale the $20,200,000, as above set forth.

The transfer of properties between members of the Bethlehem
group was not unusual when suggested for purposes of business
expediency, but in each instance where such transfers were made the

proper charges and credits were entered on the books of each cor-
80B.T. A



—

— —M.—._ ‘

44 38 U. S. BOARD OF TAX APPEALS REPORTS,

porution and record ownership actuslly passed in respect of assets
so transferred. After such transfers the recipient of the assets
treated those assets as its own, taking up the income therefrom and
sustaining the expenses incident thereto,

In connection with the aequisition of the property of MeClintic-
Marshall by the various subsidisries of the Bethlehem Steel Corpo-
ration and the assumption of the bond indebtedness of the Beth-
Mary Steel Corporation, no change was made in the outstanding
capital stock of any of the corporations. Bethlehem's outstanding
common stock amounted to 3,200,000 shares. It also had 7 percent
camulative preferred stock having a par value of $100,000,000 out-
standing,

On January 20, 1981, the Union Trust Co. and Marehall and
McClintic, representing themselves and A, W. Mellon and R. B,
Mellon, entered into an agreement providing that the Trust Co.
would purchase from them Bethiehem bonds in the prineipal amount
of $8,200,000, to be issued by that company under the terms set forth
in the contract. On February 10, 1981, the Bankers Trust Co.
informed Marshall that it held the bonds subject to his order. On
February 11, 1931, Marshall authorized the Bankers Trust Co. to
deliver them to the Union Trust Co. in accordance with the agree-
ment of January 20. The Union Trust Co, issued its checks to the
petitioner and the other MeClintic-Marshall stockholders. The
petitioner received $2,373,900, representing the sale of his portion of
the bonds at 96, plus accrued interest of $12,300. The petitioner
entered the amount so received on his books under date of February
11, 1931, and reported in his income tax return a profit of $1,922631.
It was admitted in the pleadings that the item of $12,300 was erro-
neously reported by the petitioner as interest received,

Bethlehem had no arrangement or agreement with the Trust Co.
governing the disposition of the bonds after issuance,

McClintie-Marshall, the name of which was changed to William
Penn wwphumduetudmbmimﬁnuahbmuy 10,

IV.—The Liguidation of Union Construction Co.

The Koppers Oo.—Union Construetion (o, reorganization.—Among
the investment assets transferred to Union by MeClintic-Marshall was
a block of 500,000 of the 600,000 outstanding common shares of the
g:ppera Co., a iDehwm corporation (hereinafter called Koppers

), engaged, with its many subsidiaries, in building byproduct coke

B
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