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ovens, in processing coal, in manufacturing and marketing the byprod-
ucts thereof, and in carrying on related industries. The remaining
100,000 shares of Koppers Co. stock were owned by Henry B. Rust,
chairman of the board of directors of the Koppers Co., and by members
of his family,

For about a year prior to March 1931 the officers of the Koppers Co.
had been considering a plan to reorganize the company for the pur-
pose of consolidating the interests which the company’s stockholders
owned, in the same propertions, in other companies. A, W. Mellon,
R. B. Mellon, C. D, Marshall, H. H. McClintic, and IL B. Rust owned
the common shares of Fuel Investment Associates, which in turn
owned a group of other companies, principally located in Boston, The
reorganization was proposed also in order to secure individual instead
of corporate ownership of the stock of these various companies and to
facilitate the economical control and operation of such corporations.
Therefore, the following plan, dated March 30, 1931, was formulated
and submitted to the interested stockholders:

REORGANIZATION oF THE Korrims CoMPANTY.

The stock of The Koppers Company, formerly held by MeClintic-Marstiall Qor-
poration, has recently been transferred to The Unlon Constructlon Company. It
s desired to have this stock distributed to the stockholders of The Unfon Con-
struction Company without recoguition of galn for tax purposes, In this connec-
tion it has been suggested that It might be advisable to combine under one Massa-
chusetts Trust all of the assets now owned by The Koppers Company as well as
Fuel Investment Associates, an existing Massachusetts Voluntary Assoclation,
which owns n mafority of the common stock of Eastern Gas and Fuel Associates,
(The present capitallzation of Fuel Investment Assoclates consists of 600,000
common shares owned by the gentlemen whoe at present, directly or indirectly,
own The Koppers Company and 315,630 £7.00 preferred shares owned by Koppera
Gas and Coke Company. Tt has snbstantially no outstanding lHabilities,)

The following plan has been suggested to earry out the foregolng purposes and
Incldentally also to strengthen the Fuel Investment preferred stock and thereby
the earnings of Koppers Gag and Coke Company,

TaE Prax

(1) The stockholders of The Koppers Company, except the Unlon Construction
Company, unite In erganizing The Koppers Company, & Massachusetts Trust,
herelnafter ealled Company X to which they transfer ull of their shares of stock
of the present Koppers Company of Delaware in exchange for all of the stock of
Company X issued to them in proportlon to thelr respective contribntlons to
Company X.

{2) The Unlon Constructlon Company transfers to Company X all of its stock
in the existing Koppers Company of Delaware In exchange for shares of stock of
Company X issued to it also In a proportion based on its contributlon to
Company X.

{3) The Unlon Construction Company distributes to Its shareholders pro rata

the stock of Company X acquired under step (2).
G8B.T. A,
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srme to Company X for the figure they originally paid for such shares which wog
& nominal sum.

(8) The Koppers Company may now be dissolved,

- - L L] - - L]
The first four steps thus outlined were carried out,

On April 24, 1931, a Massachusetts voluntary association named
the “Fuel Company” was formed. On May 8, 1931, its name was
changed to “The Koppers Company” (hereinafter called the Koppers
trust). Tts authorized capital was 500,000 shares of no-par value,
Fifty of its shares wers issued to H. B. Rust in exchange for 10
shares of Koppers Co. stock. On April 25, 19381, the declaration of
trust was amended to assign a par value of $1 to each share and the
remaining 409,950 shares of the trust were issued to H. B. Rust and
members of his family in exchange for 99,990 shares of the Koppers
Co. stock,

On May 8, 1981, the Koppers trust increased its authorized shares
from 500,000 to 8,000,000. On the next day its trustees accepted a
plan of reorganization proposed by Union, whereby Union trans-
ferred the 500,000 outstandin shares of Koppers Co. stock in ex-
change for the remaining shares of the Koppers trust.
Upon the instruction of Union, such shares were issued to A, W.
Mellon, R. B. Mellon, C. D. Marshall, and H. H. McClintic in the

of directors, passed on May 9, 1951, which provided that a dividend
of the 2,500,000 shares of Koppers trust be declared payable to the

The petitioner’s books show the receipt of his Koppers trust shares
on May 9, 1931, as a tax-free dividend resulting from the reorganiza-
tion of Union, Appropriate entries appear on Union’s books reflect-
ing the transfer of the Koppers Co, stoek to the Koppers trust, the
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5,000 ﬂhlmu of capital stock of Union, and that the ratios existing
at that time, on the basis of such apportionment, between the fair
market value of the petitioner’s 1,500 shares of capital stock of
Union and the petitioner's 750,000 shares in the Koppers trust, were
16,6551 percent and 833449 percent, respectively,

The Pitt Securities Corporation—Union Construction Co. reorgan-
ization—On May 21, 1931, the Pitt Securities Corporation (herein-
after called Pitt) was organized under the laws of the State of Dela-
ware with an suthorized capital of 50 shares of stock of $100 par
value each. On May 22, 1931, the officers of Union subseribed for 10
shares of Pitt stock and paid therefor $1,000 in eash. The subscrip-
tion contained an option to repurchase the shares at $105 per share,
On the same day Pitt accepted the subscription. On May 25, 1931,
the board of directors of Union approved such subscription and di-
rected its officers to transfer the 10 ghares of Pitt stock to Pitt when
the latter should exercise its option to repurchase. Thereupon the
board adopted the following plan of reorganization:

Unlon Construction Company, being the owner of all of the outstanding enpital
stock of Pitt Securities Corporation, that is to say, ten (10) shares, will trans-
fer to Pitt Securities Corporation certaln ossets In exchange for the remaining
forty (40) shares of the capital stock of Pitt's Securities Corporntion which it is
authorlzed by its charter to lssne, Pltt Securlties Corporation nssuming and
ngreeing to pay or satlsfy and perform certaln Indebtedness, Habllitles and obii-
gatlons of or assumed by Unlon Construction Company. The said forty (40)
shares of capltal stock of Pitt Securlties Corporation will be Immedlately dis-
tributed as a dividend to the stockholders of Unlon Constructlon Company, the
corporation's surplus being In exeess of the book value of the assets conveyed
to Pitt Securities Corporation.
and authorized its officers to execute an indenture in harmony with
the plan, On the same day the officers of Pitt adopted resolutions
directing reciprocal actions by Pitt.

By the identure dated and executed on June 1, 1931, Union trans-
ferred to Pitt, in exchange for 40 shares of stock of the latter com-
pany, assets valued at $12,552,471.78 and consisting of $980,279.51 in
cash, certain accounts receivable, stocks, bonds, miscellaneous prop-
erty, and the Water Street land. Pitt agreed to assume all of Union's
Jiabilities and obligations except those relating to the redemption of
the first preferred stock of MeClintic-Marshall (being those involved
in the Corbett suit). Union thereupon distributed to its stockholders
the 40 shares of Pitt stock, of which the petitioner received 12 shares.

On June 1, 1931, Pitt reacquired the 10 shares of its own stock
from Union and paid $1,050 therefor. The transfer of the assets
from Union to Pitt is reflected by appropriate entries on the books
of both companies under date of June 1, 1831, as to all assets but cash
and, under date of June 11, 1931, as to cash, .

808 T A,
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On June 2, 1931, Pitt received a payment on an account receivable
transferred from Union and the usual rent from the lessee of the
Water Street property. Later in the month it received further pay-
ments on accounts receivable so transferred. On June 1, 1931, and
thereafter in that month, Pitt paid certain current bills such as were
formerly paid by Union. Subsequent to June 1, 1931, Union received
no cash except the $1,050 representing the repurchase of the Pitt
stock

The certificates of stock of Pitt issued to the Union stockholders
were dated June 1, 1931, but the receipts therefor were undated, The
receipt of the Pitt stock by the petitioner is shown on his books under
date of June 1, 1931. The original issue stamps affixed to the stock
certificates were marked “cancelled” June 1, 1931, but the voucher
and check therefor were dated December 29, 1931, and June 8, 1032,
respectively. The vouchers for the purchase of the transfer stamps
upon the transfers of stock by Union to Pitt were prepared May 25,
1931. The checks therefor were dated May 29, 1931, and paid on
various dates from June 8 to July 2, 1931,

On June 5, 1931, all the stockholders of Union consented in writing
to the dissolution of that corporation and the distribution of its as-
sets in complete liquidation thereof after the payment or other dis-
position of its debts and obligations. The board of directors of
Union thereupon ordered such dissolution and distribution and au-
thorized its officers to take all action necessary to accomplish that
purpose. On or after June 5, 1931, and during that year, Union dis-
tributed its remaining assets to its stockholders, The corporation
was dissolved on June 29, 1931, At the time of the said distribution
the fair market value of the gross assets distributed was $3.112.-
746.83, of which the petitioner received securities of the fair market
value of $022,145.16, accrued interest on bonds amounting to $11,-
23, and $380.01 in cash. The petitioner’s books show the receipt of
such distribution under date of July 27, 1931,

On June 5, 1931, the Union directors also authorized the distribu-
tion to its individual stockholders in proportion to their stock owner-
ship of 5,000 shares of Koppers Gas & Coke Co, stock, 300 shares
of m&mmm:mﬁmmwmmmnm
Co, stmk. Vouchers were prepared on May 25, 1931, and checks
were issned on May 20, 1981, to cover state and Federal transfer
mmpuwtbvmmﬁ:mnfmkhﬂuﬂdmummiﬂ

It was stipulated that except. for the purpose of determining the
amount. of the earnings, profits or income of Union, at the time of
the transfer from Union to Pitt and the distribution of the Pitt
mkﬂmflirmubuuhmoflllﬂummdﬂnimwns
ﬂ,ﬂlﬁfﬁ, apportionable as follows:
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To 40 shares of capltal stock of Pitt S8ecurities Corporation ... £4, 520, 148, 61
To 6,000 shares of capital stock of Unlon Constructlon Co--.. 2, 030, 426, u7

T, 450, 575. 28

and that the ratios then existing, on the basis of such apportionment,
between the fair market value of the petitioner's 1,500 shares of cap-
ital stock of Union and petitioner's 12 shares of capital stock of Pitt
were 39,3316 and 60.6684 percent, respectively.

During the period from its formation to its dissolution Union had
net earnings (before distribution, if any) amounting to the sum of
$1,060,135.23.

The Union-Koppers reorganization and the Union-Pitt reorgan-
ization were parts of a plan for the liguidation of Union.

In his return, petitioner reported as capital gain the net excess of
the cash plus the market value of the securities distributed to him
pursuant to the liquidation resolution of June 5, 1931, over the ad-
justed basis for his Union stock, after allocation of part of his original
basis for such stock to Koppers shares and Pitt stock. In computing
his capital gain, petitioner deducted the sum of $139,577.08, being the
amount of the liabilities of Union which he had assumed as consider-
ation for the liquidating distribution and which had been paid by
Pitt at his request and for his account. In computing the gain with
respect to the Union liquidating dividend (as in the case of the
Bethlehem bonds) petitioner used as the March 1, 1913, value of Me-
Clintic-Marshall Construction Co. stock a figure of $353 per share
for the common and $148 per share for the preferred, stating on his
return that such figures were tentative and that subsequently proper
figures would be presented. In the notice of deficiency respondent
made no change in this determination of gain on the liquidation of
Union except to assert a lower adjusted basis for petitioner's Union
stock on account of his determination of March 1, 1918, value of
MeClintie-Marshall Construction Co. stock,

In his answer respondent affirmatively avers that he erred in his
notice of deficiency (1) in understating the amount of the distribu-
tion in liquidation; (2) in applying section 112 (g) to a portion of
the distributions; and (3) in failing to treat the entire amount of
the gain realized on such liquidation as ordinary income subject to
surtax rates,
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FERE SPERETRE:

V.—The Payments by Union Construction Co. and Pitt Seourities
Corporation for the Aecount of Petitioner,

At the request of the petitioner and the three other common stock-
holders, transferees of the assets of McClintic-Marshall, Union paid

during 1931 the following amounts for the purposes indicated :
38 B.T. A.
20800—87—4
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The above payments were made for the account of the petitioner
and the three other stockholders in proportion to their stock owner-
ship in MeClintic-Marshall and carried on Union’s books as open

Pitt and appropriate entries reflecting such transfers weps made on
Pitt's books. The item of #2,369.87, paid May 8, 1931, was an indebt-

other stockholders and paid by them in December 1934, as herein-
after set forth. Petitioner's proportion of such item was $710.97.
During 1931 Pitt paid other obligations of MeClintie-Marshall aggre-
gating $2,327.80, for which petitioner and its other stockholders were
liable as such transferees and charged them to the stockholders as
accounts receivable. Thus, Pitt's books showed a total charge of
$20,902.30 to the petitioner. The petitioner’s books show the same
amount under date of December 31, 1931, as his debt to Pitt, |
On June 5, 1931, the petitioner and the three other common stock-
holders of Union, in consideration of the assignment and transfer
to them by Union of all of jis assels in complete liquidation, entered
into an agreement with Union to pay, in proportion to their stock-
holdings, all of Union’s liabilities and obligations relating to the
Corbett claim, which was primarily a potential liability of Me-
Clintic-Marshall and had been assumed by Union. The Corbett
¥ 16, 1931, at an aggregate cost of
H&u,ﬂﬁ&,’!’? This sum was composed of the following items which |

:
:
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¢ Pitt paid at the request and for the accounts of the petitioner and
: the three other Union stockholders :
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books as accounts receivable. On July 27, 1931, the petitioner's
accounts reflected the payment of $139,577.08 made by Pitt for him,
but the sum of $20,208.08 originally paid by Union and assumed by
Pitt did not appear on his books until December 1, 1931, The charge
of $169,479.33 against the petitioner on the books of Pitt remained un-
changed until December 7, 1934, when the amount was balanced by a
credit entry of the same amount. No interest was charged or paid on
the account,

Under date of July 27, 1931, an entry appears on the petitioner's
journal in the amount of #189,577.04 described as “Bills payable—Pitt
Secur, Corp, Mr. Mellon’s liability as transferee of MeClintie-Marshall
Corp. on account of the Corbett suit—See agreement of June 5, 1031.”
In the ease of R, B. Mellon, the item was not entered on his books as
bills payable to Pitt until December 81, 1931, The offsetting debit
entry was to R. B. Mellon’s Union account, a eapital account covering
his investment in that corporation. The pages preceding the entry of
July 27, 1831, contain entries dated in December of that year.

Thereafter, the record reveals no intention on the part of the peti-
tioner to repay such sums until on or about November 30, 1934, On
that date the estate of R. B. Mellon sent a letter to Pitt stating that
according to the books of the late R. B. Mellon, he was indebted to Pitt
in the sum of $169,479.34 and inclosing a check for that amount.
Thereupon Pitt made immediate demand for payment of a similar
amount from the petitioner and proportionate amounts from the other
two stockholders, On December 4, 1934, the petitioner paid to Pitt
$169,479.33 and recorded such payment on his bills payable account,
In December 1934 McClintic and Marshall also made payment to Pitt
of their portions of such sums g0 appearing on Pitt’s books.

During February, March, and May, 1931, Union made several pay-
ments for McClintic and Marshall. After June 1, 1931, Pitt made
similar payments for them. These items were carried in separate
accounts on Union's books (and subsequent to June 1, 1931, on Pitt's
books) and were currently repaid by the debtors.

On March 7, June 13, September 14, and December 15, all in 1932,
cash distributions described as dividends were made by Pitt to its
four stockholders in proportion to their respective stockholdings.
The amount distributed on each occasion was $275,000. In each in-
stance petitioner received $82,500 and R. B. Mellon, Marshall, and
McClintic each received proportionate amounts. Thus petitioner re-
ceived in 1932 dividends aggregating $330,000. At the time the pay-
ments described above were made, no steps were taken to apply any
portion of the amounts distributed against the accounts carried on
the books of Pitt as owing to that corporation by each of the four
stockholders,  Pitt acquired the cash so distributed by reason of the

36 B.T. A.
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payment by the Koppers trust of its account of §1,106250. No action
l-ulhnrmn; the distribution of a dividend to the stockholders was
taken by the board of directors until March 2,1933.  On that date 5
meeting of the board of directors was held, the minutes of which re.
cite the payment by the Koppers trust of its account and the distriby.
tion of the proceeds, with the exception of $6,250, to the stockholders
of Pitt in accordance with their shareholdings and further recite the
adoption of a resolution approving the action of the officers of the
company in making such distribution,

At the time of the distribution of the Bethlehem stock and bonds
to the four stockholders of McClintie-Marshall, February 10, 1931,
they executed a refunding receipt which provided that if any of the
atod{urhmdssommimdhythmshuuldbarwlimdtupny the
Corbett claim or any liability arising from it, they would return to
MeClintic-Marshall such Bethlehem securities as might be needed for
that purpose. They also deposited 12,500 shares of Bethlehem com-
mon stock as collateral security to protect the refunding receipt agree.
ment. Upon the settlement of the Corbett suit the Bethlehem stock
and refunding receipt were returned to the four stockholders,

During the period from its formation to the payments made in
July 1931, aggregating $465,256.77 and relating to the Corbeit claim,
Piudidnotmminannperaﬂng]m

In his notice of deficiency respondent made no addition to peti.
tioner's income on account of the payments, aggregating $169,479.35,
made on his behalf by Union and Pitt. In his answer he affirms.
tively alleged that such Payments constituted dividends s
contemplated by section 115 of the Revenue Act of 1998,

The payments above described, Aggregating, in the case of peti-
tioner, $169,479.33, were dividends and not Joans to petitioner.

VL—The Fair Marker Value of Stoci: of McOlintic-Marshail
Construction Co,

the sale of certain bonds of the Bethlehem Secl Corporation aequired
by him, as herein elsewhere described, Ppetitioner used as the rﬂu& on
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Company (reported on Schiedule D), n tentative basis has been adopted. It
Ilbﬂl.iewdthltthunlnadmmputadludmtumedhlnaﬂwutmuﬂm
actually realized. In due course a proper basls will be presented and claims
for refund filed.

The respondent determined the March 1, 1918, value of the common
and the preferred stock to be, respectively, $158.54 and $123.23 per
share. At the hearing the March 1, 1913, value of the preferred stock
was stipulated to be $130 per share.

The McClintic-Marshall Construction Co, (hereinafter in this part
sometimes called the Company) was organized under the laws of
Pennsylvania on March 20, 1900, by A. W. Mellon, R. B. Mellon,
H. H. McClintie, and C. D, Marshall.  On or about April 1, 1900, it
acquired the assets and assumed the liabilities of a bridge company at
Pottstown, Pennsylvania, paying therefor $137,500 par value of 7
percent cumulative nonparticipating preferred stock. At the same
time it issued for cash at par $87,500 par value of its 7 percent cumu-
lative nonparticipating preferred stock and $100,000 par value of
common stock. During 1901 and 1902 additional common stock of
© $150,000 par value was issued for cash at par and $225,000 par value
of additional 7 percent cumulative nonparticipating preferred stock
was issued for cash at par,

On or prior to December 31, 1908, all of the 7 percent cumulative

nonparticipating preferred stock was redeemed by the Company for

cash at pur, On or about December 31, 1908, the Company issued as

stock dividends to its common stockholders $2,760,000 par value of

common stock and $290,000 par value of a new 6 percent noncumula-

tive participating preferred stock. Thereafter, prior to March 1,

1913, the Company issued for cash at par additional shares of said 6

percent noncumulative participating preferred stock of the par value

of $106,900. During the fiscal year ended January 31, 1918, and the

month of February 1913 the Company redeemed, partly at par and

partly at book value, shares of said 6 percent noncumulative partici-

pating preferred stock having a total par value of $107,800.

In August 1912 the Company issued 500 shares of its common
stock having a par value of 850,000 as additional compensation teo
W. M. Sterrett for services he was about to render the Company by
going to the Panama Canal Zone in connection with a contract for the
construction and erection of the Panama Canal lock gates, This stock
was charged to the Panama Canal account on the books of the com-
pany at the amount of $50,000 and in the claim subsequently filed with
Congress on account of the loss on the Canal contract the sum of

§50,000 was included as part of the total cost.
B0B.T. A
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as shown by the last annual statement of assets and linbilities of the
Company submitted to and approved by the board of directors, which.
eVer was greater,

The capital paid in and retained in the business exclusive of stock
dividends at the end of each fiscal year was as follows:

The business of the MecClintic-Marshal] Construetion Co, was ]
fabrication and erection of structural steel, Its raw material wps
mostly steel shapes, plates, and bars, purchased from companies en-
gaged in the general production of steel, Tte work consisted of the
fabrication and erection of the steel framework of office, mill, and fac.
tory buildings; train sheds: freight depots and terminals; pier sheds:
warehouses : arandstands; dril) halls; deck through truss; cantilever
snd other types of bridges and viaduets; turntables; ore trestles and
bins; ore bridges; signal and catenary bridges; transmission poles
and towers; coal bins; head frames; tipples; and numerous other
types of buildings, structures, and engineering works, The type of

iness was such as to Tequire a relatively smal) inventory or plant

nqumdumplntivﬂymtui t,uthenumryﬁald
equipment wag relatively smgl] even on a large job. The pany's
usual practice was to order the materig] had been
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after the common stock dividend of $2,760,000 was issued in December
1908, The rates and amounts of dividends paid are as follows :

On common stock On preferred stock
Fiscal year endod Jun. 31—
Hate Amount Hate Amount
Per oend Fer eend
ol ... 81771 eeeea| $10, B0 20
oo LT M S Nobe
L e e e S LSS F o LTS ——— 57,001, M
13 7 17, . 0 T 81,6000
I e T T 17, 500, 00 1| M, 500.0m
e T e T R T DTy 1| 1sem 7| Mmoo
G 7 17, 50 00 7| 500
;PP T ek R MR T i, T 1T, i, 0 7| 3, 80000
1900, ... 7 _}& 100, 00 T e es
s L1} &, T, D0, 0 i) 200, (0 G
| DR T2, 700 o 7| mmw
1913’ IR 7| Hes i
Tt et et s s iy L s iESeE
1 Btock dividend,

The Company began business in 1900 with one plant, the bridge
works at Pottstown, Pennsylvania, with a capacity of approximately
2,500 tons per month. In August 1900 a site was acquired at Rankin,
Pennsylvania, and shop No. 1 was constructed on that site during
1801 and 1802, This shop had a capacity of about 3,500 tons per
month. In 1908 additional land was acquired at that place and a
new shop built, which brought the capacity of the Rankin plant to
7,500 tons per month, In 1907 the fabricating property and plant
of the American Structural Steel Co. at Carnegie, Pennsylvania, was
acquired, adding 1,000 tons per month to the capacity of the Com-
pany. By 1808 the total productive eapacity had reached 12,000
tons per month. By March 1, 1913, the total capacity of the Com-
pany at its plants at Rankin, Pennsylvania, Pottstown, Pennsyl-
vania, and Carnegie, Pennsylvania, had reached 12,800 tons per
month, or 158,600 tons per year, of which 111,600 tons had been con-
structed new from 1902 to 1911. No plants or extensions were in
process of erection on March 1, 1918,

'Ihnﬂumpnny’sahopawmhpt up to date and in excellent con-
dition at all times. On March 1, 1918, an office was maintained at
each of the three plants, a general office was maintained at Pitts-
burgh, Pennsylvania, and sales offices were maintained at New York,
Pittsburgh, Chicago, St. Louis, Detroit, Columbus, and San Fran-

: plant ;
m]xplmtﬂpmnninthachiugodhh'imuhmdd be decided upon.
mmammnmmmwmmnmnwﬂ
steel business in competition with the McClintie-Marshall Construe-
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tion Co., by the year 1908 it had become the second largest concern
engaged in that business in the United States. The largest company
engaged in that business was the American Bridge Co., a nuha.idiar%'
of the United States Steel Corporation, Based on tonnage capacity
and tonnage output, the American Bridge Co. was approximately
five times as large as the McClintic-Marshall Construction Co. on
March 1, 1913, At that time the capacity of the MecClintic-Marshall
Construction Co. was approximately twice that of its next largest
competitor, Prior to March 1, 1918, the MeClintie-Marshall Con-
struction Co. had fabricated and/or erected the structural steel for
many structures, both large and small, and of many types of con-
struction. By March 1, 1913, the Company had aequired a high
reputation in the industry for the quality of its management, its
efficiency of operation, and for ability to perform its contracts, how-
ever difficult the engincering or other problem involved.

Generally speaking, the Company used the accrual method of nc-
counting, supplemented by the completed contract method with re-
spect to its construction contracts. Its accounting period was the
fiscal year ending January 31. The greater portion of its income wis
derived from contracts for the fabrication and erection of structural
steel. Profits realized or losses sustained from the performance of
such contracts were accounted for through its construction ledger.
All costs, including material, labor, and overhead, were debited to
aecounts in that ledger. When bills were rendered for any portion
of a contract price, the amounts were credited therein, with a eorre-

ing charge to accounts receivable, and when collections were
made the credit was to accounts receivable. Thus, at a given time,
the construction ledger reflected debit balance or a credit balance,
depending upon whether the costs excoeded the billings, or vice versa.
The debit or credit balance in an gecount covering a particular con-
tract was closed out to profit and loss during the period when the
job had been completed and final sottlement miade with the other
party to the contract. For balance sheet purposes, the net difference
between the total debits and the total credits covering all open con-
tracts earried in the construction ledger was reflected under the head
of inventories. By this method, the construction ledger items or the
inventory items contained in the various balance sheets reflect either
a concealed profit or concealed loss, the nature and the exact amount
of which could be determined only by a detailed analysis of all the

open contracts, J

Under date of June 21, 1910, the Company entered into a contract

with the Tsthmian Canal Commigsion to furnish and fabricate the ma-

terinl for and to erect the Panama Canal lock gates. This contract
BB T.A
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was obtained as the result of competitive bidding. There were four
bids submitted, the approximate totals of which were as follows:

MeClntie-Marshall Constrootion Co i 5,874, 474 2
Unilted States Steel Products Export Co. (affillated with the Ameri-

can Bridge 0o ) e e e e @, 108, 41, 10
Maryland Stesl Oo 8, 400, 360, 11

Riter-Conley Manufacturing Co .. SRy ST 0

By the terms of the contract the exact contract price was determi-
nable in accordance with the quantity of werk done or material de-
livered and erected at specified unit prices. The contract required
the furnishing and erection of 46 lock gates, 42 of which were to be
completed on or prior to March 1, 1013, and the remaining four by
June 1, 1013, On March 1, 1813, none of the gates had been com.
pleted. By supplemental contract dated May 20, 1913, the time for
completion was extended to March 1, 1914, The greater part of the
work in the Cenal Zone was performed with native labor, Me-
Clintie-Marshall had never used native labor previously nor had it
done any work in the tropics. The petitioner and his brother, 1. B,
Mellon, were jointly and severally sureties on the contract in the
amount of $1,075000, The fabrication work on the Panama Canal
job, which was done at the No. 2 shop at Rankin, Pennsylvania, was
begun in December 1910 and was completed in January 1913. On
March 1, 1913, substantinlly all the material had been shipped to the
Isthmus, and the work of erection at the Isthmus had been approxi-
mately 50 percent completed, The erection work was not finally
completed until March 1914, The weight of the structural steel and
other material furnished by the Company was 61,004 tons.

The contract price as estimated in the contract was $5,374,474.5
and, as finally billed against the Isthmian Canal Commission, was
$5,680,007.00. The total amount invested in the project on March 1,
1918, was $6,241,858.36, or 8501,756.27 mare than could be received
under the terms of the contract. On that date the erection cost
amounted to $2,191,521.85, of which $652,508.28 represented the cost
of field erection equipment, and the amount expended for material,
fabrication, etc., was $4,050,332.01. The total cost of erection was
Hﬂﬁ:; T:;:?I and th;;;at of ST.: materinl, its fabrication, and all
other AnBOuS was 19,187.74. The total cost expended
wis B3.20, and the to i
himm f&s oy D:ll um of expenditures over the total

.!..f‘tfrr completion of the work in 1914, the MeClintie-Marshall Con-
struction Co. petitioned Congress for relief, ultimately receiving an
additional payment of $714,007.39, thereby reducing its loss to about

B B.T. A,
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On the books of account of the McClintie-Marshall Construction
(Co. the loss was charged off as follows:

Fiscal year ended January 81 Awmiciint

el e A o el A LN F10d4, 078, 50
i 0o b THEERS IR T T e L Ry S £ 14, 000, OO
o TS ST FE T O e ey 24, 000, 00
p [T TR N BT RO AR DR LRl 1] (L U T 24, 000, 00
T e o e e B e 1, 477, (34, B4
L e el e e L B TH, H5, 65
15 et Letlapalil it i et S L a3, 70571

< e 2, 050, 970. 69

It was apparent on March 1, 1913, that a large loss would be
sustained as a result of the completion of the lock gate contract, and
it could have been estimated with a reasonable degree of accuracy
that the loss would be at least $2,000,000.

The Panama Canal contract added to the prestige of the Company
and was of large value as advertising,

For several years prior to March 1, 1913, the production and eon-
sumption of steel in the United States had increased with great
rapidity. This period was marked by an increase in the weight of
locomotives and railroad cars, with a corresponding increase in the
weight of rails and in the weight and strength of bridges; by the
erection of multiple-story buildings; the growth of the automobile
and the light and power industries; the building of larger commercial
and industrial plants; and the development of tunnels and subway
systems in transportation. During the same period there had been a
rapid growth in the structural steel industry. Continued expansion
in the structural steel industry could reasonably have been foreseen
on March 1, 1913,

The business of the Company was obtained largely as the result
of competitive bidding. The nature of the business was such that
each job involved engineering problems not enconntered on others,
The principle source of the raw materials used by the Company

rials were purchased on the open market.

In 1922 and 1928 the plant properties of the Company were the
subject of a retrospective appraisal. The appraisal comprised a re-
statement of the actual cost or the estimated cost of mpr!:ductmn new
of each item of property as of the year in which acquired, and the
estimated cost of reproduction new as of March 1, 1913, of all plant
property items in service on that date. The appraisal also estimated
the annual rate of depreciation acerued on March 1, 1913, The ap-
praisal covered the entire period from the formation of the Com-
pany on April 1, 1900, to June 30, 1922.

30 B.T. A.
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The adjustments resulting from the appraisal were entered on the
Company's books in 1026, by way of lump sum debits and eredits fo
the property accounts, deprecintion reserves, and surplius accounts,
The books of account for the earlier years were not changed. Pre
paratory to the trial of the valustion issue in this proceeding the ap.
praisal adjustments were retroactively applied to the respective pe
counting periods affected. The estimated costs in the appraisal wer
substituted for the costs of additions to the property sccount as e
flected by the books, the estimated appraisal depreciation was subsii.
tuted for the depreciation actually taken on the books of the Canipuny,
nnd the differences were nsed to increase or decrease the book enrnings
of each year. The excess of the depreciated reproductive cost us of
March 1, 1913, over the depreciated costs built up by the appraisl
between April 1, 1900, and March 1, 1913, was added to surplus as of
March 1, 1018, as “Appreciation.”

The earnings of the Company as (1) reflected by its books of ac-
count, except for minor adjustments made by revenue agents, and (2
as retroactively stated to incorporate the adjustments resulting from
the retrospective appraisal, are as follows for the years indicated ;

) & -]
Earnl Earzing e
hn?ﬂw nr!"-nI
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=
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{0 1]

arsnd

Esrni Earm|
mﬁ'.‘" I:"'iuzl as ”

L b ] $0n S0, T
BL 5L 31 4, 4. 33 H.LFHI.# mai
A3, TR i M4, TN, A8, 13 T 4, TRLAT
REY mad mag| mms
man sy | S T
Frifrr il Total ..... J B, 075, A2 47 | 5 S0 OWLE

Of the net ineroase of $517.221.09 in the revised earnings, £3110,029.5
was due to the actual op estimated cost of additions to the property in
exeess of the costs reflected on the books of account, and the remainder
of $198,191.73 was the reduction in depreciation resulting from the
mhﬂ:lt:llf.llﬂn of the hasis set up in the appraisal for ‘the amount of
depreciation originally eredited to the property account on the books.
The net increase of earnings for the month of F;hmnry 1913 amonnted
to $0,282.10, of whiel $6,160.57 represented additional estimaied costs
and sm._ia represented a decresse ip depreciation,
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surplus by depreciation restored, $198,312.06 ; and surplus by apprecia-
tion, $208,630.11. 13 P

The annual capacity of the MeClintie-Marshall plants, the output of
finished structural steel, the percentage of capacity utilized, the total
price at which the production was billed to the purchaser, and the
average price of the product per ton for ench fiscal year ended January
41, were as shown in the following table:

Anmual
Tenonge | Percent Tatal A vRrRED
Fiscal year m’ output utillzed billings tﬁmm
1001 (10 DODENE) e ) RN S——
[T R —— T2, 000 11,2 [0 ) . R,
[ N I T2, 0 B2, B48 TH.40 | 84, 053, P08 .08
1004 . ... TR o 44, 388 BLOG | 4, 577, 04 TH. 40
1008, . T2, 000 44, T3 AL EZ | 2 %51, 008 2. 37
FT - A — 72,000 67, 532 79| 44124 [T
1007.. 138, 000 10043 BOLT4 | T, TES 414 0t 28
T9OB. . oo cmmnes 144, 0N 110, 184 TR | 60 3 B4 48
T I S ————————— 144, 000 B0, 450 BB HT | 4425973 67, 48
1910, . - 5 1d4, 00 u7, 070 87.41 | 8557, 607 AL, 48
T s e 143, 60O 131,720 58,41 | K THT, 008 g4, 21
191 153, 800 101,370 66,00 | T, 246,108 TL 4T
LK. . . o niemer s s st g e s nm e 153, 000 104, 025 00,08 | 6,873,377 B, B

Included in the output and total billings for the fiscal years 1912 and
1913, as shown in the above tabulation, are the following quantities of
material produced for the Panama Canal lock gates and the amounts
billed thereon:
1912—27,080 tons billed At oo eeen §1, 202, 560
1013—583.015 tons billed At e 1, 488, 980
1f those amounts are eliminated from the production and billings for
those two years, the average price per ton of the other material pro-
duced and billed would be $81.85 per ton for the fiscal year 1912 and
$74.67 per ton for the fiscal year 1913.

The earnings of the Company per ton of ontput as originally re-
corded on its books and as retroactively recorded to reflect the adjust-
ments to its earned income due to the retrospective appraisal were as
follows for the fiscal years ended January 31:

Earnlngs par tow of catpub Earnings per ton of outpat
tsedl Ravisad by ap-
Original books | FOVELY 80 1| piocal year. | Orlsioal bocks
An- | & An- | &
$511 | BA28 | WMo | 11
E04| AN 4R 0. 08
w0a| ae0| 440 042
4| Aes| B00 810
150 | 480| 218 520
248 17:1 31| 408
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If the tonnage uced in the fiscal years Iﬂlﬂilnd 1013 fuf' cof-
struction of the I?:if.ml Canal lock gates is eliminated, and if g,
amount charged off the books in the fiscal year 1013 by reason of thy
cantract is restored to the earnings for that year, in order that t},
effect of the Panama work may be eliminated from the caleulation,
the adjusted profit per ton of output and the five-year running aver.
age for those two fiscal years would be as follows:

Origiaal books Revisd by spprais

Anmual | BTEAT | oy | Sy e
| e
—
b e e e it R e H-JI| ey 2o By
m}'._ L@ 4.0 LW ia

The net worth of the MeClintie-Marshall Construction Co, ai the
end of each fiscal year (1) as shown by its books of accounts, (3)
as revised to incorporate adjustments resulting from the adoption of
the retrospective appraisal and from minor adjustments made by
revenue agents, and (3) the borrowed money used in the business,
are as follows:

o @ [ ™
Year ended Jaziiary 31— Net worth por | Net worth re Barrowed
Books wisad miey
—_— e
1900, B LA m | A 1061, )
B [ e s B e, 1 Hl:‘ﬂ!.l‘:‘ I'x'-lﬂ-l:-
‘m.m i Ling o2 0 | g, 19 e gy
o LAnL, a1, = 1, &2, 009, 57
1900 1,804, 48, 5 kmmm
T L 7, 7. 8 1, . 63
b g 2 bed, s 33 2, 0, kA0, 64
1906 Lamvaio | 8 7oy eme 4
e Ll asmay | 1 a0 e
i LTI 38 20 | X ool pon go
Smay| s
L ITE T & TOS, 400 31




MeClintie-Marshall Construction Co. Balance Sheet—March 1, 1818.

A. W. MELLON.
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'I:ha dollar value, tonnage and average value per ton of the new
business contracted for during the fiscal years ended January 31,
1902, to January 31, 1913, inclusive, was as follows:

Aot Averagn Amount Avornge
Fiaca] year— in round Tons | value per Flacal year— rutinal Tons | valus per
figures ton ton
£, 850, 000 B4, 508 $80, 38 -1 57, o 100, Té2 48
3, &aT, 00O o0, 3ol T 38 I.ﬁﬁn 61, 542 &7, 50
& AT, 000 | 40, 84 9, 52 A, 708,000 | 147, 2333 b 55
8, 000,000 | 04,008 A7.10 o| DI 44, 000 | 1EE, 471 75 42
7. 030,000 | 108, 421 7004 7,450,000 | 129, 102 &6
6,310,000 | B4, 304 T 04 5,443,000 | B, 208 6708

The amounts shown for the fiscal year 1911 include the contract
price of the Panama Canal lock gates of about $5,875,000 and ap-
proximately 60,000 tons,

The earnings per share on the 80,600 shares of common stock of the
Company outstanding on March 1, 1913, after provision for the pre-
ferred stock dividends actually paid, (1) as indicated by the original
books of account after minor adjustments by agents of the Bureau of
Internal Revenue, and (2) as adjusted in conformity with the 1922
1923 retrospective appraisal, for the fiscal years 1907 to 1918, inclusive,
were as follows:

Fiseal ded J M{jg P ({;Ilﬂ ] Flaral ded J Per{:gu.m Pﬂ'{ﬂlﬂ
Year en anuary share | Per Year en BILATY
8- orlginal | revised | 3= original | revised

§10.19 5544 +'I.Flt......_....._________...... §. a0 e
=\ a7 o M B T SR 412 811
LM L T e a2 W, &7
11. 50 nm

If the loss charged off on the books in the fiscal year 1913 arising’

share and the revised earnings to $13.14 per share.

In the years subsequent to January 81, 1918, to and including De-
cember 31, 1980, the net earnings of Mcﬂlmtm-Mnr-;hn.ll {before de-
ducting tha I’nn.nma. Canal losses or Federal income taxes) segregated
48 to income from investments and earnings applicable to operations,
the cash dividends paid, the annual capacity in tons, the tonnage out-
put, the percentage of capacity utilized, and the earnings per ton of
output were as follows:

46 B, T. A
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from the Panama Canal contract is eliminated, the original book’
earnings for the fiscal year 1913 would be mcramd to $10.89 per’
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VIL—The Contributions [ssue,

The petitioner was born in Pittsburgh, Pennsylvania, on March 24,
1855, and has continuously maintained his home there. He served
as Secretary of the Treasury from March 4, 1921, to February 12,
1932, and as Ambassador to Great Britain from April 1, 1982, to
Mareh 4, 1933,

For a number of yvears prior to 1930 the petitioner had been a
eollector of rare paintings and had acquired a notable collection of
masterpieces.  While he was Secretary of the Treasury he conceived
the purpose of establishing a National Art Gallery to which he
would give his own collection and to which other works of art
might be added as gifts from himself and others. He contemplated
establishing the gallery in Washington for the benefit and enjoy-
ment of the American people, comparable to other famous galleries
of the world, such as a national gallery in London, which was
founded by an individual and presented to the nation. In 1927
petitioner caused a study to be made by an attorney of the matter
of organization and management of such a project. He expressed
his purpose to Lord Duveen, a trustee of the National Gallery of
London, and a well known art dealer, and outlined to him his ideas
concerning the building and its possible position on the Mall in
Washington. Lord Duveen introduced petitioner to John Russell
Pope, a well known architect. To the same end, petitioner con-
ferred with the head of the National Gallery of Art (a bureau under
the Smithsonian Institution).

The paintings owned by the petitioner in 1930 and supplemented
by purchases in 1981, in the opinion of experts, constituted the
finest private collection in the world and were superior to any
museum collection in the United States. The eollection was com-
posed of masterpieces of Botticelli, Raphael, Titian, Perugino, Hol-
bein, Diiurer, Jan van Eyck, Velasquez, Van Dyck, Rubens,
Rembrandt, Frans Hals, Hobbema, Cuyp, Gainsborough, Raeburn,
Rommey, Turner, Constable, and other noted artists. Many of the
paintings represented the outstanding work of the Old Masters
created during the greatest periods of their careers.

The petitioner has made large contributions to many charitable,
religious, and educational causes, During 1950 his gifts for such
purposes aggregated $1,508,266.84. In order to facilitate the proper
administration and distribution of certain of his donations the peti-
tioner created a trust called “The A. W. Mellon Educational and
Charitable Trust” (hereinafter designated as the Trust). Under the
trust agreement executed December 30, 1930, the petitioner pro-
vided that all moneys, securities, and other property passing to the
trustees from him or from any other donors should be held in trust

3BT A
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for the purposes of the Trust, Those purposes were specified as
follows:
The purposes of the Trust

(1) This trust s created and shall be administered pod pperated exclusively
for the benefit of, and the trust estate shall be distributed by the Trustees
excluglvely In nld of sueh religlous, charitalde, sclentifle, lternry and/or
aduentionnl purposes ng, in the judgment of the Trustees ghill be In farthernnees
of the public welfare and tend to promote the well-dolng or well-belng of
munkind, and/or to or for the use of the United Btates, any state, terrliory, or
any polltien] subdivision thereof, or the District of Columbla, for such exelu.
sively publie purposes as the Trustees ehull determine, such distrisution of the
trist estute to be made nt one time or from tme to tme and at such times
and In such manper and amounts as the Trostees, in thelr abwalute diseretlon,
ahall deem to be prudent.

Without Intending to limit or restruln in apy manoer oF to Any extent whnt-
ever the nbsolute dlscretlon which the Donor herehy Intends to vest in the
Trustees, the Donor requests the Trustees to give enrefol conslderntion to the
needs of those religlons, charitnble, selontific nod eduocational lustitutions n
which the Donor, by membership, nssociatlon or contribution, has manifested
gpecial interest or to which the Donor may hercafter direct the attentlon of
the Trustees,

{2) As regards the distribution of the trost estate for rellglous, charitabie,
sclentiflo, Uterary andfor edocentlonal porposes, such distribution mey Dbe
offected by the Trustees by estubllshing or malntaining, in whole or in part,
religions, charltable, sclentific, Mternry and/or edueationnl netlvities, ngencles,
inatitutlons or corporations, or in alding any such activitles, agencies, institn-
tons or corporations already established and at the time belng existing, or in
any other manmer or for any other purpose which shall bo deemed by e
Trustees a8 an cffective menns or ngency for the promotion or furtherance of
religlon, charity, selence, Hterntore nnd/or education.

{3) [Providing for ncoeptance and administrntion of gifte from other per-
#ame. ] i

{4) In no event and under no clroumstance shall any part of the trost estate,
whether prinelpal, Income or aecumulations, be distributed to or Inure to the
benefit of—

{n) the Dopor or his helrs or personal representatives :

{b) nny of the Trustees or thelr Fucoessors in the trost ;

fed in the event of the Incorporation of the corporntlon beeeinafier pro-
:j:?i tor, any shnreholder, mémber, director, trustes or offloer of such corpora-

(1) any corporntion, assoclation or trust, unless it be organized nnd operated
excluslvely for rellglons, charltable, sclentlfle, lterary and edocational purposes,
or for one or more of snch puorposes, andfor for the preventlon of ernelty to
children or aulmals, and unless no part of the net enrnings thereof Inures to the
benedit of any shareholders, member, director, trastee, officer, or other person
mrdmmmmtdluum;w

(e] the United Biates, uny state, territory, or n Ithenl subdivislo y
of'the Distict of Columbls, unloss for one or mars ::ﬂm.,,,b:;m""h. R

The trustees were given pumrtﬂ.hnld and dispose of the trust estate

ml;iuil :uﬂwritr and discretion in its management, including the
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organization of a corporation to carry out the trust purposes. The
trustees were empowered to increase their number to not to excead
nine. Title of the trust estate was to be held in the name of the Trust.
or a succeeding corporation or in the name of a nominee if advisable
todo so. The trustees were to receive no compensation for their serv-
ices as such, but were to be reimbursed for necessary expenses and in
event of delegation of certain duties were to receive appropriate com-
pensation therefor. The petitioner, Paul Mellon, and Donald D.
Shepard were designated as trostees.  Panl Mellon is the petitioner's
son and Shepard is an attorney in the petitioner’s employ and a diree-
tor of various corporations in which the petitioner is interested.

The trust agreement contains also the following provision:

(#) This trust shall be irrevocable and shall continue untll the final distribo-
tlon of the entire trust estate unless the Trustees ghall determine to cause the
corporation provided for in subdivislon (%) of Article IV to be incorporated in
which event proper provision shall be made 2o that snch corporation shall con-
finue to exlst until the finnl distribution of the entire trust estate.

The trust instrument was acknowledged on December 30, 1930, and
recorded on January 5, 1935.

The petitioner gave $10,000 to the Trust at the time the trust deed
was executed. On the same day he transferred to the Trust an oil
painting known as the Cowper Madonna of 1508 by Raphael, valued at
$800,000. On that day he wrote to the trustees as follows:

In eonnection with my gift of an oll painting representing the Madonna and
Chilld, known as the Nieolini Madonnn, or Cowper Madonna of 1508 by Raphael,
to The A, W. Mellon Edueational and Charltable Trust, I have to express to you,
hereln, without intending to lmit or restrain in any manner or to any extent
whatever the discretion of the trustees In the disposition of the pleture for the
public educational purposes for which it i Intended, my wish that the painting
e helid by you as Trustees of the Trust te be transferred to the Nutional Gallery
of Art, for the use of which Gallery & bullding to be situnted in Washlongton s
now under contemplation, if and when such a bullding is completed, or to some
other Art Gallery or Museum buflt for the Government to honse the Natlon's
objeets of fine art, or in the event of its sale, if such actlon is deemed advisable,
that the proceeds thercof be used by the Trustees of the Trust for similar

purposes. ; .
On June B, 1981, the petitioner executed a deed of gift in the
following form:

5 ot Toese Presewrts, that I, Asorew W. Merzox, of Pltts-
Iuil:gl;:wm‘fm?:mn. have given, transferred and delivered, and by these
presents do give, transfer and deliver unto Tue A. W. Metrox EDUCATIONAL AND
O amrrapre Trust the paintings enumerated and deseribed in the memorandum
marked Appudhl,humulmﬂmdmdmﬂllplﬂ bereof, to be and become
a part of the trust estate constituting said trust, and to be used and disposed
of by the trustees thereunder exclusively for the uses and purposes specified in,
and 1n necordance with the provisions of the deed of trust, dated December 30,

1030, nnder which sald trust was ereated.
20 B, T. A,
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Ix Wirsess Waemoor I have hereonto set my hand and seal this 5th day of
Jumne, 1081,
The instrument was formally signed and acknowledged under seq),
By this gift petitioner transferred to the trustees the following

paintings:

wen| Tha Anm i e o
«ssvramsansssesrme] AOOBLION O L0 BINET. oo reomeoses e ere e o eme e

The fair market value of these paintings in June 1931 was $3.247..
605, their cost to petitioner.

On the same day a letter similar in import to his letter of December
30, 1930, was sent by the petitioner to the trustees. The trustees ac-
cepted the gift under the terms of the trust by letter bearing the same
date as the deed of gift.

The five paintings covered by the deed of gift of June 5, 1931, were
purchased from the Soviet Government through M. Knoedler & Co.,
art dealers, prior to March 30, 1931,  On or about the latter date they
were sent directly by that company to the Corcoran Gallery of Art in
Washington, D. €., and placed in a special room reserved for the
storage of the paintings, under an agreement between petitioner and
the director of the gallery. That room js fireproof and well ven-
tilated and protected, Its door has two locks, the key to one being
held by the officials of the gallery and the key to the other by peti-
tioner. Other paintings later donated to the Trust are also stored
in that room. The Corcoran Gallery owns a large and valuable col-
lection of paintings but carries no insurance on them, No insurance

the C-nn:fon::u Gnl]at_'y. These paintings have never been exhibited to
the public since their acquisition by petitioner,
During the years from 1932 to 1935 the petitioner and Paul Mellon

;:::]:l:i t!il:: following donations to the Trust in cash, paintings, and

Tolal....
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On March 30, 1932, the petitioner gave to the Trust nineteen paint-
ings which had cost 6,065,400 and on December 28, 1034, he gave to it
45 paintings having a cost of $8903465. These gifts were accom-
panied by letters similar to the letter of December 30, 1930, The total
amount donated to the Trust in cash, securities, and works of art to
April 9, 1935, was $20,206,840,

During the several years the petitioner claimed only portions of
the value of his gifts to the Trust as deductions from his income. In
his return for the taxable year 1931 he made no claim on account of
the gift dated June 5, 1931, of the five paintings above named. The
claim arises by virtue of the petition herein and amendments thereto.
The Trust has maintained its office in the offices of the petitioner in
the Mellon National Bank Building of Pittsburgh. Tts bank account
was opened by the trustees in the Mellon National Bank on Junuary
1, 1931, by the deposit of $10,000 in cash, heretofore mentioned. The
additional cash contributions made by the petitioner and Paul Mellon
were 8o deposited at or about the time they were paid. The account
was also augmented by interest on bank deposits and the proceeds
from loans secured by the Trust,

The Trust opened its books of account in April, 1931, and entered
the transactions which oceurred prior thereto. The trustees of the
Trust have maintained such books since that date. The trustees have
rented a safety deposit box in which all securities and valuable papers
of the Trust are kept. The trustees have duly recorded the minutes
of their meetings held whenever the business of the Trust required,

On September 23, 1931, the Trust set agide $10,000 .nmlnsiwi}r for
public charitable purpases. Appropriations aggregating $2 450 were
made from that fund for unemployment work, Red Cross and other
such relief activities. During the early part of 1932 it devoted a
considerable amount of money to like causes. It also has established
scholarships, assisted in the education of needy individuals, made do-
nations to educational institutions and contributed to community
chests and welfare and recreational work. Up to January 1, 1935, the
trustees had distributed $205214.84 for charitable, educational, nn{i
religious purposes. They also purchased, for $34,000, portraits o
fourgl;ortnl:sr Presidents of the United States to be presented to the
National Art Gallery when established. ~All expenditures reflected in
the books and record of the Trust have been made by the.trustees.
The paintings donated by the petitioner to tha Trust subsequent to
June 5, 1081, are held in petitioner's apartment in Washington under
un express agreement with the trustees and are fully covered by insur-
ance. Other paintings owned by petitioner are insured for 80 percent
of their cost. Insurance policies sncund in_ lm_mvanng the paint-
ings owned by the Trust were originally written in the name of peti-
90 B. T, A,
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tioner, but upon attention being called to the omission of the interest,
of the Trust therein, an endorsement was attached to indicate sycl,
interest, The policies were purchased by petitioner for the benefit of
the Trust and paid for by him. . Excepting those stored in the Cor-
coran Art Gallery, petitioner has kept the paintings owned by the
Trust constantly insured at his OWN eXpense,

The books of petitioner reflect his original ownership of the paint-
ings donated by him to the Trust and the transfer of such donations
to the Trust. The books of the Trust reflect the receipt and posses-
sion by it of such paintings. The care and protection of the paint-
mgs given to the Trust on December 28, 1934, were discussed by the
trustees and it was decided December 81, 1934, that, in view of the
excellent conditions, as determined by experts, surrounding their loca-
tion in petitioner's apartment in Washington, the paintings shoul(
remain there in his custody for the benefit of the Trust, the same
being insured by petitioner and he assuming responsibility for their
care and protection,

The A. W. Mellon Educational and Charitable Trust was organ-
ized, and was operated in 1831, exclusively for religious, charitable,
scientifie, literary, or educational purposes and no part of its net
earnings inured to the benefit of any private shareholder or
individual during that year,

The transfer to the Trust on June 5,
above named was a valid completed gift,

L
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1031, of the five paintings

Conclusion of Faot as to Fraud,

Petitioner did not file a false and fraudulent return, with the pur-
pose of evading taxes. No part of the deficiency, if any, resulting
from the recomputation consequent hereon, is due to fraud with
intent to evade taxes,

OPINION,

e S il B

L—The Stock Sales,

Vax Fossaw: The stock transactions described iy part I of our find-
ings of fact—specifically, the sale by petitioner of stock of Pittsburgh
Coal Co, to the Union Trust Co., the sale by R, B, Mellon on petition-
er's behalf of stock of the Western Public Servies Corporation to the
Union Trust Co., and the sale by petitioner of
to the Ascalot Co., are the only stock sales under ion in this
ceeding. The sals of Pittsburgh Coal (o, stock aimuh of utl::ti;
of the Western Public Servies Corporation are the only items agminst
which the charge of fraud is now specifically made,

80B. T, A,
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Though our finding of fact that the sale of the Pittsburgh Coal Co.
common stock was a completed and bona fide sale disposes of the issue,
we will advert to some of the arguments relied on by respondent to
support his disallowance and to sustain his charge of fraud.
Respondent contends that this sale of stock was invalid because
inspired by a tax-saving motive. The sale was frankly admitted to
have been made to establish the amount of loss in value of the stock
and with the further purpose of claiming a deduction of such amount
in petitioner’s tax return. The law on this question is clear. “Any
one may so arrange his affairs that his taxes shall be as low as possible;
he is not bound to choose a pattern which will best pay the Treasury;
there is not even a patriotic duty to increase one’s taxes,” Gregory v.
Helvering, 60 Fed. (2d) 809. In the same case in the Supreme Court,
the Court, speaking through Mr. Justice Sutherland, said : “The legal
right of a taxpayer to decrease the amount of what otherwise would be
his taxes or altogether avoid them, by means which the law permits,
can not be doubted.” Gregory v. Helvering, 293 U, 8. 465. The same
law that requires the reporting of profits for taxation grants the tax-
payer the right to deduct certain losses actually incurred. So far as
the tax-saving motive was concerned, petitioner had full sanction of
the law.,
Respondent points to the “casual manner” in which the sale was
made. The word “easual” when so used is a relative term. It de-
pends on the familiarity of the principals with matters of similar
import. That which would cause the man of limited experience to
ponder and hesitate long before consummation might well seem to
be handled most casually by the man of large affairs. Both parties
to this sale were men of wide business experience, well informed as
to the subject matter and possessed of all the information necessary
to enable them to make up their minds. Each knew the other was
capable of carrying out his bargain. If they desired, the one to
sell, the other to buy, there was no oceasion for further consideration
or delay.
Respondent further contends that a genuine sale by petitioner of
his Pittsburgh Coal Co. stock is inconceivable because of the strategic
importance in petitioner’s portfolio of investments of the ownership
of such stock. He points to the later sale of the stock by the Union
Trust Co. to the Coalesced Co. and argues that the two transactions
were but parts of a plan conceived by petitioner for retaining con-
trol of the stock while obtaining a deduction from hh? taxes, The
answer to the first phase of this contention is that the evidence clearly
establighes that petitioner did sell all of his Plt‘tshurgh Coal common
stock and has never reacquired the same or similar property.
48 B T. A
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an entirely separate and distinct transaction, conducted without the
knowledge or concurrence of petitioner, based on its own adequate
considerations. The inference that the Trust Co, was, in this case,
merely an accommodation holder is squarely met and answered by the
evidence,
Respondent alleges in his answer, and in argument lays great
stress on the charge, that petitioner’s gifts of property to his chil-
dren, the sales of stock to corporations owned by them, and the sales
of stock to other corporations which later sold to corporations owned
by the children were but part and parcel of a plan conceived by
petitioner for distributing his wealth to his children in order to
defeat possible gift, estate, and inheritance taxes.
Respondent’s argument is apparently based on the assumption that
if such motive existed it would invalidate the transfers. Heore he falls
into error, The only effect of a gift tax, albeit in 1931 there was no
Federal law imposing such a tax, is to require the payment of a tax
on the transfer. It presupposes a completed gift. Likewise, the
estate tax law does not invalidate transfers made in contemplation of
death. Tt merely provides for the inclusion in the taxable estate of
property so transferred, regardless of the transfer of ownership.
Here, moreover, all of the sales in question were at market and, thus,
being made for an adequate and full consideration in money or
money’s worth, are expressly without the scope of the estate tax
provisions. In the instant case we are concerned solely with the
taxation of income, Were respondent to establish by proof the truth
of his allegation, we are unable to perceive any legal consequence of
advantage to the Government that would follow in this proceeding,
Not only is there no evidence in support of the allegation that peti-
tioner’s gifts and sales were thus motivated, therja is, on the con-
trary, a normal and rational explanation of petitioner’s procedure.
His gifts were both an evidence and a consequence of the nearness of
the relationship between petitioner and his children. This thread of
paternal interest appears persistently throughout the record in this
case. It is a key which unlocks many otherwise unrevealed chambers
of the petitioner's mind and provides effective refutation of the
inferences respondent would have us draw from pat:tmniar’s conduct.
Moreover, petitioner’s action was hn.sad_an long esta.hhshe-c_l famll_:f
precedent. When petitioner was young in t.ha field of business his
father had made him a gift of a part ownership, a.nd}ntar of entire
ownership, of the bank which was the cornerstone in his subsequently
successful business career, This expression of cun'ﬁrlanue Was pur-
suant to a plan, adopted and followed to its_ mnnIumuLn by !.hrla:r father,
of distributing all of his property to his children during his lifetime.
When petitioner’s brother, R. B. Mellon, returned from the West, peti-
348, T A,
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tioner gave him a half interest in the bank, thereby beginning a long
business association which had been both happy and profitable. Thus,
when his own children approached maturity, petitioner determined to
follow the precedent, well proven in his own experience, and confer
on them, at once, responsibility and oppertunity. He initiated a
policy of making gifts of securities and other property to them.
Convinced of the wisdom of his policy and satisfied with the judgment
thus far shown by them in handling substantial affairs, and further
motivated by a desire to be relieved of part of the responsibility of
active supervision and management of his many business interests,
petitioner, in the taxable year, made large gifts of securities to his
children,

There was nothing unique in the fact that petitioner determined to
school his children in the handling of wealth while he was yet alive
or that his interest in them went so far as to provide them with the
material means whereby, during his lifetime, they might assume
among their fellows a position of influence and leadership. Like-
wise, there is nothing unusual in his desire to be rid of part of the
responsibility consequent on the possession of great wealth,

Further, dealing with the same matter, respondent calls to atten-
tion the fact that petitioner and his brother, R. B. Mellon, pursued
almost identical courses in bestowing property on their children and
argues that this evidences a joint intention to defeat taxes, What
has been said above is equally pertinent here. Tt may be said in
passing, however, that the fact that two men, brothers in blood, inti-
mate business associates, endowed with the same family tradition,
may have followed the same procedure is not difficult to understand.
Nor is any unfavorable inference to be drawn from that fact. The
test is the motive behind the parallelism of conduct, Concert of ac-
tion, as such, is not condemned by the law. Tt is only when concert
of action results from improper motives that the word “conspiracy”
is to be applied. Here the evidence does not establish an improper
motive,

The sale by petitioner of Pittsburgh Coal Co. stock is clearly
demonstrated to have been bona fide and legal in all aspects.

Respondent alleges that, in the event the sale of Pittshurgh Coal
Co. stock be held valid, the basis for determining loss on part of the
stock so sold was the value of that stock on December 80, 1931, when
1t was transferred from the Joint Account to petitioner’s personal

account. This allegation rests entirely on his other allegation that
the Joint Account was a partnership. Tn his brief respondent at-
taches no importance to this contention and relies entirely on his
efforts to prove the sale fraudulent. The finding of fact that the

relationship between A, W, and R, B, Mellon, evidenced by the Joint
308, T A
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Account, was not a partnership carries with it, of necessity, the
denial of respondent’s contention. This conclusion is fully supported
by the evidence and the applicable law.

In the sale of stock of the Western Public Service Corporation &
different question is presented. Petitioner contends that the record
reveals n complete bona fide sale to the Union Trust Co, and an inde-
pendent acquisition of the same amount of the same stock 37 days
Jater. Heo contends that such transactions were made in good faith
and that no contract or option to rencquire was entered into within 30
days of the original sale.

Respondent contends that no valid sale was made; that the transac-
tion was a mere accommaodation sale; subject to an understanding or
agreement that the sume shares would be retransferred to the original
owner after the expiration of the statutory period ; that petitioner has
not sustained his burden of proof. He contends further that the sale
was fraudulent.

The respondent disallowed the claimed loss on the ground that the
disposal does not appear to have oecurred in “transactions on which
Josses may be recognized for income tax purposes.” This langunge
was all-comprohensive. It cast on the petitioner the burden of prov-
ing all the elements and facts necessary to justify a deduction. Under
snch eirenmstances the petitioner must prove not only that a sale had
be>n made, but that no contract or option to reacquire had been enterer]
into within 30 days of the sale. Rand v. Il slvering, 7T Fed. (2d) 450.
Moreover, in his petition taxpayer recogmized this burden and alleged
that no contract or option to reacquire had been entered into within the
statutory period of 30 days. This fact he failed to prove. Both
parties to these transactions are dead and the testimony before us is,
therefore, not as complete as it might otherwise have been. Thouglh
the paucity of proof may be due to causes beyond the control of peti-
tioner, this fact does not relieve petitioner of his burden. The record
does not reveal gpecifically when R. B. Mellon and H. C. McEldowney
agread to the reacquisition. On the evidence before us, we are unable
to hold that petitioner has sustained the burden of proving that he
cuffered a deductible loss in the transactions in stock of the Western
Public Service Corporation. The alleged loss is aceordingly
disallowed,
The third item of stock sales disallowed by respondent was the sale
by petitioner of stock in five corporations to the Ascalot Co. :

In his answer respondent alleged that these sales were fraudulent,
but on brief and argument he nban{!ulled+ this charge and rested on
the proposition that they did not give rise to deductible losses be-
cause, as he contends, the sales did not constitute transactions entered
into for profit, He urges that the sales were made for tax saving;

a0 B, T, A
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that they were parts of petitioner's plan to distribute his property to
his children; that they were accommodation transfers; and that the
record is so confusing as to defy a conclusion that real sales were
made,

Since most of these propositions have been dealt with hereinbefore,
our conclusions may be briefly stated.

The stocks sold were taken from petitioner's investments They
were sold at market prices to a corporation in which petitioner
owned no stock, the amount realized being less than the cost to
petitioner, They were not reacquired within 30 days, four of them
never again coming into petitioner's ownership, and the fifth being
purchased from the Ascalot Co. more than two years later at a
substantial profit to Ascalot. The consideration agreed to be paid
was properly accounted for in the hooks,

We find no merit in any of respondent’s contentions. The sales
were complete, valid sales, regular in every way and satisfying every
Proper test, ;

There is nothing inconsistent op difficult of understanding, as
respondent would have us believe, in the fact that the father, to
establish the deductibility of a loss, sold certain stocks which had
fallen in value to a company owned by his daughter. Both were
dealing for personal advantage—the father, apparently to minimize
his taxes by sacrificing certain stocks showing a loss in value: the
company, a wholly separate entity, to make an investment in stocks
which, in its opinion, held fair prospect of recovery and increasing
in value. The question is in no wise complicated nor were the rights
of the company circumseribed by the fact that petitioner's danghter
owned all of the stock of the Ascalot Co.

The deductions claimed as a result of the sales to the Ascalot Co.
were improperly disallowed,

The Charge of Froud.

The respondent rests his whole case of fraud on the two stock
transactions first above discussed, i, e, the sale of the common stock
of the Pittsburgh Coal Co. and the sale of stock of the Western
Publie Service Corporation,. We have incorporated in our findings

presumption of innocence, it likewise elothes him with a i

R Of Inne ) presumption
of good faith in his business dealings.  Fraud is never presumed.
It must be proven by ¢lear and convineing evidence,
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doubt as to the correct determination. The record before us does
not sustain the charge of fraud.

I1—The Ownership of the Bank Stocks.

By amendment to his answer, filed at the hearing, respondent al-
leges that petitioner was, in 1931, the actual owner of certain bank
stocks on which dividends were paid in the taxable year in the amount
of $804,466; that petitioner did not report any of such dividends as
income but reported $755,397.64 thereof as interest received ; that peti-
tioner sustained a loss of 1,575 through the worthlessness of certain
of said stocks which he did not claim; and that, accordingly, peti-
tioner understated his income in the net amount of $47,193.36,
Wherefore, respondent makes claim for an increased deficiency.

In his brief in chief respondent indicates his position to be that
in addition to adding the relatively small item of income to that re-
ported by petitioner, the acceptance of his conclusion as to the owner-
ship of the bank stocks tends to support his position that petitioner
dominated the Union Trust Co, at the time of the purchase by it of
the stock of the Pittsburgh Coal Co. and Western Public Service
Corporation and lends force to his challenge of the credibility of
petitioner’s sworn testimony.

Respondent correctly states the question here presented to be one
of fact, namely, Was petitioner the actual owner of the bank stocks
during the taxable year? On this issue respondent has the burden
of proof. To establish his contention he must do more than throw
doubt on the validity and completeness of the sale. He must estab-
lish by a preponderance of the evidence and of the probabilities that
a sale did not occur in 1821 when the formal contract of sale was
entered into and that petitioner was the actual owner of the bank
stocks in 1931,

On its face the written agreement was clearly sufficient to accom-
plish a sale. The provision permitting termination of the obliga-
tion in the event of death of either party was in the nature of an
unexecuted option and did not limit or abridge the legal complete-
ness of the contract. The question here presented arises chiefly from
other circumstances and the conduct of the parties respecting the
contract and payments thereunder in the years 1921 to 1932. The
facts on which respondent chiefly relies are that, at various times
after the contract with his brother was entered into, pefitioner loaned
his brother money which was used to purcha.sa additional bank stocks
or to exercise ﬁghtﬂ issned on bank stocks :BGTB!‘Bd by the D{:!I‘ltrl.ct;
that at the suggestion of petitioner's financial secretary, the interest
rates were increased at various times somewhat paralleling the
388, T. A
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trend of dividends paid; that various sums were paid petitioner by
his brother and his son for the purpose of equalizing the interest
paid petitioner and the dividends paid on the bank stocks,

Addressing ourselves to the question involved, the record shows
that petitioner was fully advised of the necessity of divesting himself
of the bank stocks to qualify as an ex officic member of the Federa]
Reserve Board. We have his categorical testimony to the effect that
he intended to, and did, sell without reservation: that, at the time
of the hearing, he did not own, and had not since March 1, 1921,
owned any bank stocks; that the signed contract represented the
entire agreement without restriction or limitation. We have a con-
tract adequate to accomplish the purpose. The books of the parties
reflect a sale in 1921. Petitioner reported the gains and losses on
the sale of the stocks in his 1921 tax return and paid taxes
accordingly,

In a situation such as is here presented much depends on the
assumption with which one starts. Where the first step in a train
of circumstances is assigned a particular characterization, it often
seems that all succeeding steps partake of this same character. If
one starts with the assumption that a man has practiced a deception
it is sometimes not difficult so to construe all his subsequent actions
a8 to seem to be a part of a fraudulent plan and thus by one false
step so to color the situation as to misconceive the entire truth, Tt
the law approves of no such assumption, Men are presumed to act
honestly in their business dealings until the contrary is elearly
proved.

The conclusion which respondent asks would require us to reject
as unworthy of belief the direct, unequivoeal testimony of petitioner
and other witnesses, The length of time necessarily consumed in
presenting the voluminous evidence in this case, the vigor and metieu-
lous care of counsel in examination and cross-examination, and the
intricacy of detail inquired into, have afforded the Board an unusual
opportunity to study and weigh the character of the witnesses and
to judge of the probability or improbability of the truth of their
testimony, This study leads us to the conelusion that petitioner’s
testimony is entitled to full credence, We accept as the truth his
testimony that he sold the stocks absolutely: that there was no
agreement, EXpreas or implied, to retain any interest therein; that he

To sustain respondent’s contention it would be necessary to hold,
in effect, that petitioner and his brother entered into a conspiracy
deliberately and frandulently to concea] (ho truth and misrepresent
the facts as to the ownership of the hank stocks. This conclusion the

record before us does not justify,
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Respondent points to the fact that R. B, Mellon borrowed various
sums of money from petitioner and used such funds to purchase
additional bank stocks, The record also establishes, however, that
petitioner loaned his brother money on many oceasions having no
relation to this issue. In ome such transaction the loan was in the
sum of $1,250,000. With certain comparatively insignificant excep-
tions, the bank stocks purchased were natural aceretions to the orig-
inal list of stocks made available by stock rights, Neither the fact
of the purchase of such stocks with money borrowed from petitioner
nor the pledging of the same to secure the repayment of the loan
which had been added to the R. B. Mellon indebtedness is incon-
sistent with petitioner’s contention that he made an ahsolute sale.
Respondent also lays great stress on the facts that the interest rate
was twice increased, closely paralleling the dividends paid and that,
by a final payment, interest paid to petitioner and dividends received
by R. B. Mellon were brought into exact balance, However impres-
sive these facts may seem when baldly stated, the record contains a
reasonable explanation. When petitioner's financial secretary, who
had previously, without petitioner’s knowledge, suggested to R. B.
Mellon that the interest rate be increased, was asked to recount the
conversation that oecurred on the occasion when the equalizing
payment was under diseussion, he stated:

* * ¢ Mr. R B Mellon called me in and asked me if I wonld check an
interest enleulation that he had cansed to be made, It was an accounting of all
of the dividends that he had received, and all of the Interest that he had paid;

and his remark was, as I recall the remark, “T do not care to profit by this, and
I want to pay Andy the entlre amount of earnings that I have recelved, over and

above the intercst that T have pald.”
The testimony of this witness was to the same effect when asked to
explain the increase in the interest rate.

Adequately to appreciate the significance of the above quoted state-
ment, it is necessary again to recall that these men were not only
brothers, but intimate business associates. It is necessary also to real-
ize that the then pending appointment of tlle petitioner to official
pasition was deemed by him and his brother alike to be both an honor
and a sacrifice. That R. B. Mellon was proud of the honor that was
to be conferred on his brother was but a normal reaction. That he did
not care to profit from the situation and tlasir?rl to do whatever Ifm
might to lessen the sacrifice was, undf:*r the intimacy of relationship
between them, likewise a normal reaction. ' . .
Thus it is that the simple statement quoted above is pregnant with
the whole truth of the matter and constitutes complete mfutn.l.mn‘uf
the inference respondent asks us to draw. The reasons for the in-
creases in the interest rate, for the equalizing payment, for the transfer

34 B, T. A
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of the obligation to Paul Mellon without profit are one. R. B. Mellon
did not care to profit by reason of the appointment of his brother to
office,

Considering all of the evidence and weighing all of the probabilities,
we conclude that the respondent has not sustained his burden of show-
ing that in 1981 the bank stocks belonged to petitioner., It fu_llmrs
that the dividends paid on the bank stocks were not taxable to him,

Qo

IIL—The MoClintic-Marshall—Bethlehem Transaction.
(This issue is dealt with infra by Mr. Turner,)

IV.—T'he Liguidation of Union Construction € ]

In this issue we are confronted by the question of the amount of
gain realized by petitioner from the liquidation of Union, The dis-
tribution in liquidation was preceded by the Union-Koppers reorgan-
ization and the Union-Pitt reorganization, both transactions being
admitted by respondent to be statutory reorganizations, TIn the notice
of deficiency, respondent recognized the regularity and statutory com-
pleteness of these reorganizations. The only change made by re-
spondent was in the March 1, 1913, value of MeClintie-Marshall Con-
struction Co. stock used ns a basis in determining petitioner’s guin.
In his answer, however, respondent alleged in effect, and on brief con-
tends, that since the reorganization and the lignidation were but steps
in a single comprehensive plan, the paramount object of which was the
liguidation of Union, the receipt by the stockholders of the stock of
Koppers and Pitt and the remaining assets of Union should be treated
8s the receipt of stock of parties to u reorganization and “other prop-
erty” under section 112 (c) (1),* under which the gain, computed as n
unit, is recognized to the extent of the fair market value of the “other
property.”  Computed in that manner, there is no proration of the
basis of the petitioner’s Union stock and on the facts in this case the
recognized gain is an smount equal to the fair market value of the
assets of Union exelusive of the Pitt and Koppers stock,
Petitioner contends that the reorganizations and the liquidation
were separate and distinet, that the stock received pursuant to the
two reorganizations is free of tax, and that the gain on the liquida-
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tion is the difference between the fair market value of the assets re-
ceived and the basis to him of his Union stock after proration on
account of the two reorganizations,

Although we have found as a fact that the Union-Koppers and the
Union-Pitt reorganizations were parts of a plan for the liquidation
of Union, the conclusion asked by respondent does not follow. The
same question was considered by the Board in Rudolph Boehringer,
99 B. T. A. 8, wherein it was held on substantially similar facts that
section 112 (g)* governed the distribution pursuant to a reorganiza-
tion. The consequence of this holding was to require a proration
of the basis of the stock of the distributing company between the old
and the new stock in determining gain on the liquidation. The ques-
tion was again presented in the recent case, North American Utility
Securities Corporation, 38 B. T, A. 320, where we affirmed the holding
in the Boehringer case and observed:

The distribution of Newport Industries stock s conceded to have been pur
sunnt to the plan or reorganization and at the time of that distribution there
was no surrender by the stockholders of thelr old stock or any agreement to
surrender it at any time in the future. The fact that thelr old stock was not
surrendered brings this transaction squarely within the terms of section 112 (g)
and hag been emphasiged as a controlling factor In the Bochringer ease and the
(iross case, supra [88 Fed. (2d) 56671 This distribution taken nlone I8 clearly
governed by section 112 (g). The respondent argues that this distribution can
not be eonsidered alone, but must be eonsidered ns o step In a single transaction
which ineludes the second distribution. We find no authority which requires
this result in the situation before us. The distributions were earrled out as
separate transactions and each transaction specifically falls within separnte
setlons of the statute. We se¢ no compelling reason for disregarding what
was actually done when it was apparently done in good faith for the purpose
of obtalning the benefits clearly conferred by the separate provisions of the
statute. We find no authority for holding that sectlon 112 (g) is mot appll-
enble where a reorganization is part of a plan of Uquidation, = * *
L] - - L]

uld constitute one {8 the keystone of the re-
falls his whole cnee. Sinee they were sepa-
tions there was no “exchange’ of stock
in the Newport Co, for stock of Newport Industries, Inc. There was no sur-
render of the former in return for the distribution of the latter, and such an
“exchange” 18 necessary to the application of sectlons 112 (b) (3], (e} (1),
and (e} for which respondent 18 contending. Furthermore, sinee the two dis-
tributions are separate transactions it is immaterinl that the first distribution
may have been In Hguidation ns well as pursuant to a reorgnnization, because
the Hquidation section (115 (e)) 18 expressly limited by the reorganization pro-
vislons (sectlon 112) and therefore gection 112 (g) would apply under the

L] - -
That the two distributlons gho

spondent’s argument and with It
rite distributions and sepnrate tronsnc

Ll DHatritution on reorgonization—If thera In dlstributed, In pursunnce of
n I:l:ll of mmﬂn:iu:d:: n 1Mn;?mﬂ- in n corporation a party to the reorganization,
stock or securities in such corporation or In another corporatlon a party to the reorgani.
sation, without the surrender by such shareholder of stock or poourities In such corporn-
tlom, no galn to the distributee trom the recelpt of such stock or pecurities shall ba
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specifie terms of both seotidn m:hdmuhddbrlhiﬂwhdnn of the
Clrenlt Court of Appenls for the Fifth Clreult in Gross v v:?mim'nuur. aupra,

- - - - L - -

Thus, In the Gross ciee, even though the distribution was in liguldation as
were lator distributions fn the same cage, sectlon 112 (g) was beld to Bovern
becuuse of the specific lmitation of seetlon 115 (c) by the provislons of B
ton 112 The fdenties] reasoning {8 applleable s the case at bar and fs
controlling.

The Gross case cited in the foregning quotation js clearly in point,
There the stockholders of corporation A resolved to transfer to cor-
poration C all of the assets of A, excluding all cash in excess of $100 -
000 and certain stocks and bonds, in exchange for stock of C, which

holders of A also resolyed at the same time not to distribute the re-
maining assets of A immediately but to have A hold them until sucl,
time as a distribution and dissolution should he deemed advisable,
The above plan was carried out and distribution of most of the assets
of A was wecordingly made.  Within three wecks t]
small part of the remaining assets of A were distribut
liquidation of A, and the remain;

-Hunﬁmaﬁém-ﬂuuﬂ.nmlﬂ

applied. The Cireuit

eating the distribution of
the C slmnlaﬁ to the A stockholders gs part of a liquidating dist ribution

£) applied to that
() applied only to

the later liquidating distributions,
Applying the foregoing decisions to the facts in this case, it ap-

pears that the petitioner was correct in the theory underlying his
computation of gain upon the Union liquidation,

V.—The Payments by Union Construction €, and Pitt Securities
Corporation for the Account of Petitioner,

ol AR e

2 A further issye arising from Petitioners relations witl, Union and
itt involves the determj Proper treatment of the s
By i podere T " of the sum

LB VI B

-1l either ns transferees of
mon's debts sssumed by them

The record establishes, and we haye found

; i 48 n fact, that these pay-
s, onstituted dividends and pot loans to the stockholders,
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Though the items were carried on the corporate books as charges
against the stockholders and on the petitioner's books as accounts
payable and notwithstanding the repayment by the stockholders in
1934, other evidence of record convinces us that in the taxable year
they were not regarded as obligations requiring repayment, but rep-
resented, in faet, dividends within the meaning of section 115 of the
revenue act. Interest was neither charged by the corporation nor
paid by the stockholders. Although other items of expense for the
account of the stockholders were paid by the corporation and reim-
bursement made currently by the stockholders, the items here in-
volved remained on the books. The most outstanding fact is that
during the year 1932 the company distributed as dividends an aggre-
gate amount of $1,100,000, of which petitioner received $330,000, but
made no effort to recoup the outstanding accounts charged against
the four stockholders. The explanation for this failure to follow the
normal course of conduct, that one of the stockholders “needed the
money”, scarcely commends itself as adequate. The items should
accordingly be added to petitioner’s income.

A further ruling is necessary as to the treatment of these items
with respect to the computation of tax. Certain of the items, aggre-
aating $29,191.33, were paid by Union and Pitt for the petitioner as
a transferee of the assets of McClintic-Marshall, These items were
debts of MeClintie-Marshall, and, therefore, should be added to the
adjusted basis of the petitioner’s common stock of MeClintic-Mar-
shall, after apportioning that basis between the McClintic-Marshall
common and the Union stock, as indicated in the findings of fact.
Further amounts paid by Pitt for the petitioner, aggregating $139,-
577.08, represent obligations specifically assumed by him in consid-
eration of the transfer of Union assets to him and the other
stockholders in complete liquidation of that '.'I')I'[‘I-Dl.‘atiﬂl}+ .I.r'. com-
puting his net gain from such liquidation, therefore, liabilities 80
nssumed and paid are deductible from the gross value of the peti-
tioner’s distributive shave. ©. B, Barker, 3 B. T. A. 1180; Benjamin
Paschal 0'Neal, 18 B. T. A. 1036; Sigmund Spitzer, 23 B, T. A. 776;
Fdward S. Harkness, 31 B. T. A. 1100. o
The final item of $710.97 must also be deducted from the petition-
er'’s gain from the Union liquidation, since it was the petitioner's
chare of the debt of Union erroneously charged to the petitioner and
paid by him. That debt must be accounted for l::_uefal_\ﬂ a correct com-
Immﬁf‘m of the petitioner's gain from such lignidation can be made
and, therefore, is in the same category as the payment of $139,577.03

sbove mentioned.
BT A
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VIL—T%e Valuation of the Stock of MeClintio-Marshall € onstrus-
tion (o,

In his tax return, in computing gain on the sale of Bethlehem bands
acquired as hereinbefore outlined aud on the liquidation of Union,
petitioner used a tentative figure of $358 per share as the fair market
value on March 1, 1913, of the common stock of the MeClintic-
Marshall Construction Co. Respondent reduced this figure to $158.54.
In his petition taxpayer claims a value of $600 per share,

Addressing ourselves to the question thus presented, it is noted that
although the company had enjoyed a rapid rate of growth from its
organization in 1901 to 1908, its record thereafter to March 1, 1913,
is not impressive, In 1908 it had net earnings of $962,000, In 1900

and 1910 earnings fell to $400,000 and $436,000, respectively. Ton.
nage output fell proportionately, In 1911 tonnage output increased
and with it earnings rose to $785,000, but in 1912 output fell off
sharply and earnings fell to $219,000. For the fiscal year ended
Junuary 31, 1913, output made a glight gain and earnings rose to
£331,000. Total earnings from 1901 through the fiscal year 1913
aggregated $5,503,000, The earnings per ton of output fell from
$5.66 in 1908 to $3.13 in 1918, with a low figure of 82,16 in 1919,
For the seven-year period ended in 1918 the BYErREe earnings
were $563,000, the average profit per ton was $5.98. Though plant
capacity had inereased from 30,000 tons in 1901 to 158,000 tons in 1813,
neither the tonnage output nor earnings had kept pace. It can
not be overlooked that the earnings for the ten months of 1901
were £120,000 while those of 1812 were but $210,000, and those of
1813 were $381,500, Although the low earnings of 1912 and 1013
were in part due to the Panama Canal contract, this was but one
fact in the sggregate of the experience of the company and can
not be said to explain away the general downward trend in the years
f!'um 1008 to 18138. The record also shows that, for the first time
since 1803, the company failed to pay a dividend on its common
stock for the fiscal year ended January 31, 1913,
Viewing this record, it is our judgment that
future earnings of $1,000,000 per
the opinians of value given by most of petitioner's witnesses was
Dot warranted by the experience of the company and that their
:quum must be dm:';?lmd accordingly, Though it be true that
¢ average earnings of the company in the 13
exceeded a million dollars a }'{"lzl'::, tl'fe T o omt.fo 10

( re was little basis in the record
of the years prior to cause ong to think

: the earnings would jum
fn:Iun $331,500 in 1913 ta $1.012,000 in 1014, o
n conneciion with the earnings subsequent to 1913 it is noted
that after hi illion d i
Hnlth Ing a million dallars in 1014 they foll to #760,000
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year which formed the basis for
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in 1915, The large earnings in the years 1917 through 1919 were
undoubtedly favorably influenced by the abnormal conditions existing
throughout the world.

Thus it is that we are convinced that the consensus of opinion
of the taxpayer's witnesses that on March 1, 1918, the company
had a total value of $15,000,000, and that the common stock had a
fair market value of approximately $475 per share, was not justified
by the history of the company and the facts known on the basic date.
On the other hand, we are convineed that the opinions of respond-
ent’s witnesses, which varied from $140 to $160 per share, were
arrived at by too strict an adherence to mathematical formulae and
gave too little weight to the intangible values established by the
record.  We also believe these witnesses gave undue weight to the
loss on the Panama Canal contract, Despite the downward trend
from 1908 to 1913, the record demonstrates that this company had
had an unusually rapid growth without the investment of additional
capital; enjoyed excellent management, and possessed almost un-
limited financial support. Without recitation here of the other
similar facts appearing fully in our findings of fact, we are of the
opinion that the values found by these witnesses are much below
the actual value of the stock.

We have found as a fact that the common stock of the MeClintie-
Marshall Construction Co, had a fair market value on March 1, 1913,
of $300 per share. This value was arrived at by a study of all of
the evidence on the subject, both factual and opinion. It will serve no
useful purpose to attempt to review all of the many factors and
considerations entering into this final judgment of value. Sufficient
to say that it represents the result of weighing all pertinent facts
revealed by the record as known on the basic date; of giving force
to prospects then reasonably to be expected to materialize in the
future; of considering the trend of conditions in the then business
world and with especial regard to the specific industry; of studying
the various formulae employed by the several witnesses and of
attributing to the opinions of these witnesses such .wuight a8 in our
judgment the facts show them to be entitled to receive. The reason-
ableness of the judgment so arrived at has been tested by reference
to subsequent history and found to have been justified.

The figure of $300 per share, found to be the fair market value
on March 1, 1918, of the common stock, together with the figure of
$130 per share, stipulated to be the value n! the gmfamd ata_x:k on
such date, will be used in computing the gain realized by petitioner
on the sale in the taxable year of bonds of the Bethlehem Steel Co.
These figures will, likewise, be used in computing the gain to pefi-
tioner on the liquidation of the Union Construction Co.
20B.T. A
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VIL—The Contributions lssus.

The 1ssue as to charitable contributions was raised by affirmative
allegations in taxpayer's petition and amendments thereto, Hea dig
not claim the deduction here involved in his return, Briefly stated,
it is nlleged that in 1930 petitioner created an educational and chari.
table trust to which he gave various sums of money, securities, and
certain valuable works of art, in pursuance of & plan, the chief object
of which was to establish o great national gallery of art. It is al-
leged further, and here contended, that in the taxable year petitioner
gave to this trust five paintings which were of a then present valye
of $3,247.695; that the trust was organized and opernted exclusively
for educational and charitable purposes; that no part of the net
earnings of the trust inured to the benefit of any private sharchaolder
or individual. On the basis of such allegation and the proof of
record petitioner asks a deduction from income within the limits
allowed by statute,

On his part, respondent contends that the trust does not meet the
statutory tests; that the discretion vested in the trustees is too broad
and that the purposes of the trust are vague; that the gifts were
not bona fide and were not completed by delivery; that petitioner
has never parted with dominion over the paintings; that enjoyment
has never inured to the people of the United States; and that at the
time of the hearing petitioner had not caused plans to be drawn or
made any commitment to build or endow a gallery in Washington,
or elsawhare,

The first object of scruting should be the instrument ereating the
trust. On careful reading there can be no doubt that in itself it
was in all respects adequate to create gy educational and charitalle
trust. Tt conforms to BVELY proper test in form, announced purpos,
and limitation. That the trust was brond in concept and indefinite
in designating its beneficiaries argues for its validity, not its infirmity,

Textbook writers agree that an essential of a public trust is that it
be broad in its scope and indefinite as to its specific beneficinries.
From these very facts it derives its character, Such is the law of
Pennsvlvania, where the trust was created. In Thompson Estate,
EﬂPlMHW&ﬁﬂmmuwﬂmmmh
The fart that no fixed charity s degeribed, the power of weloctlon having
been given by the decedent to fnather, doss 1ot render the trost uneertaln, if
some tribunal has boen designnted for the naming of thoss who shall bene

il aneortnin the objects
of the testator's bounty may, be, provided thrs fa &

diseretionnry power vestied
In mmmT over it applieatfon £ thams alyjpcty,
DEIT A
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But, respondent objects, no completed gift was made in the taxable
year. He contends that there was no delivery of the paintings to
the trust. This objection is fully met by the general rule of law
that where a deed of gift under seal is executed and deliversd no
manual delivery of the property is necessary, Here the gift was
accomplished by formally executed deed of gift under seal, accom-
panied by delivery of the instrument. Moreover, it was held fa Re
Elliott (1033), 312 Pa. 493; 167 Atl. 289, “constructive delivery is
always sufficient where actual manual delivery is either inconvenient
or impracticable.” Here the property was of great value and had
been stored in a specially fitted room at the Corcoran Art Gallery
for safe keeping. When petitioner executed the deed of gift and
delivered it to the trustees, together with a directory letter evi-
dencing a then present intention to make a gift, and received from
them a letter accepting the gift, the paintings being at the time in
the possession of a third party located in Washington and manual
delivery being obviously both inconvenient and impracticable, con-
structive delivery took place. Thereupon the key to the storage
room containing the paintings previously held by petitioner in his
own right became the property of petitioner as a trustee of the trust
to which the property had been given. It would require a plain
distortion both of fact and of law to hold that on the facts here
present there was no delivery. Smith v. Commissioner, 59 Fed. (2d)
533; Owen v. Commissioner, 53 Fed. (2d) 320; Reese v. Trust Co.,
218 Pa. 150; 67 Atl. 124, ke
Further objection is raised that enjoyment of the paintings !'ms
not yet been permitted to the public; that at the time of the hearing
no plans or commitments to build a gallery had been adopted. 1In
William T. Bruckner et al., Trustees, 20 B. T. A, 419, afldl‘[‘ﬁﬁlllg
itself to this question of deferred enjoyment, the Board said:
Its conservation during a wise conslderntion of how hest to fulflll the
charitnble purpose is not at varianee with the clear legislative purpose of the
deduetion, and the statute should not be so narrowly read as to exclude sitoa-
tions so plainly within its benefieent intendment.
So it is here. The maturing of a prnja:ct 80 vast in scope as that
indicated by petitioner in the deed of gift is not a matter of days
or weeks, but of years, That petitioner h.aid a persisting intention
to further the purposes of the trust is indicated by his gifts in sub-
sequent years. .
q.‘-‘“:ll’.l'ur conclusion in the matter is indicated in our findings of fact
and in the above observations. We are -:unwncgd that the trust
created by petitioner was a valid legal trust, organized and operated
exclusively for educational and charitable purposes and that in the
3BT A
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taxable year petitioner made & valid gift to the trust of the property
in question. The value of the gift has been stated in our findings
of fact,

I1—The McCQlintio-Marshall Corporation—RBethlehem Steel Corpo-
rition Transaotion.

Tomsen: In his income tax return the petitioner reported no guin
and cluimed no loss upon the distribution of the Union Const ruetion
Co. stoele and the Bethlehem stock and bonds to him as a stockholdar
of the McClintic-Marshall Corporation. It is his position that the
Union stock was received hy McClintic-Marshall in a TeoTganization
under the clause (B) of section 112 (i) (1)* of the Revenue Act of
1828, wherein McClintic-Marshall transferred a portion of its assets (o
Union for more than 80 percent of its stock and distributed the stock
to its stockholders pursuant to the plan of reorganization. e
further contends that after that recreanization had been completed
MeClintic-Marshall then transforred all of its gssets (being the total
assels us they were in the beginning less the assets transferred to
Union) to the Bethlehom Steal Corporation in a reorganization under
clause (A) of section 112 (i) (1), supra, for 240,000 shares of Bethle-
hom common stoek and $8,200,000, face value, Bethleham 414 percent
serinl Gold bonds, which stock and bonds were distributed to the
stockholders pursuant to the plan of reorganization. He claims that
these two transfers wers separate and independent of ench other and
were therefore renrganizations in and of themselves and that both the
distribution of the Union stock and later the distribution of the
Bethlehem securities fall within the provisions of seetion 119 {g)* of
the act, under which the guin to the stockholders on these distribu-
tions is not to be recognized,

$BEC 118 RECOGNITION OF GAIN OR LORS
. - "

L - - -

(1) Dep of Frorpani a—As used In this section and sectlons 119 and 115—
ol The ferm “resrganization” means (A) & marger o tonsalldation {including fhe
Scquisition by one corporation of at least & majority of the vollng stock and st lenst &
malority of the total mumber of shares of all other clamses of stock of another corpra-
toh, or wubstantially all tha prapertles of another corparation), or (B} & tramsfer by a
<corpatation of all or n part of s AEsats to another eorporation If Immedintely after the

tafal mmuhmnrulmﬁmﬂumu e ]
llm‘.I|I 112, RECOGKITION OF Gy OR LOgs o
- L]

- - -
(5} Pistridution of sfock on Frorganiaetion —1f thers iy q:mm.'u pursaance of &
pinn of reorganization, to s abareboldar In & corporntion g PATEY to the recrganisstion,
#tock or securithes In such corperation or In another corpotation & party to the recrzant

“m:'" ;_';?“:' the surrender by such shareholder of stock or sscurities L wueh & eurporn
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The respondent in his notice of deficiency took the position that
the transaction with Bethlehem was not a statutory reorganization,
claiming that Bethlehem did not acquire substantially all of the assets
of McClintic-Marshall. He computed the gain on the distribution
of the Bethlehem securities as the fair market value of the said securi-
ties less that portion of petitioner’s basis for his MeClintie-Marshall
stock remaining after allocating a proportionate part of that basis
to the Union Construction Co. stock and the Bethlehem securities
received. He made no computation of gain nor addition to petition-
er's taxable income in respect of the Union stock received.

The respondent now claims, and has affirmatively pleaded in his
answer, that the gain from the distribution by MeClintic-Marshall
to its stockholders of the Union stock and the Bethlehem securities
is to be recognized under the provisions of section 112 (c¢) (1)° of
the act, to the extent of the fair market value of the Bethlehem
stock and bonds. He still makes no claim that the MeClintic-
Marshall—Union transaction was not a reorganization. His rea-
soning is that the distribution of the Union stock and the Bethlehem
securities were distributions in complete liguidation, and, taken to-
gether, were received by the stockholders in full payment in exchange
for their MeClintic-Marshall stock within the meaning of section
115 (c)* of the statute; that the exchange in liquidation was also
in pursuance of a plan of reorganization because the distribution
of the Union stock, an essential step in complete liquidation, was
pursuant to the plan of reorganization between MeClintie-Marshall
and Union and the Union stock was therefore the stock of a corpo-
ration a party to the reorganization; that the Bethlehem—MeClintie-
Marshall transaction, not being a reorganization, the Bethlehem
securities were not securities of a corporation a party to the reor-
ganization and the exchange, in liquidation, of the MeClintie-
Marshall stock for Union stock and Bethlehem gecurities was not

tlon, mo galn to the dlistributes from the recelpt of wuch stock or securlties shall be

recognized,
+5EC, 112, RECOGNITION OF GAIN OR LO88.
L] L] L] L] L - -

(e} Gain from erchanges mot solely in kind—

(1) If an exchange would be within the provislons of subsectlon (b) (1), (2). (8), or
5}, of this section If it were not for the faet that the property recelved In exchangpe
consists not only of property permitted by guch paragraph to be recelved without the
recognition of gain, but alss of other property of money, then the galn, If any, to the
reciplent shall bo recognized, but in an amount not In exeess of the sum of such money
and the falr market value of such other property.

TREC, 116, DISTRIBUTIONS BY COMPORATIONS, .
- w L] L] [ ]

L]
o Amounts dlstributed In complete lguidatlon of a
{e) Diatributions in liguldation Hhpen oot S
dlgtributes resulting from siich exchange shall be determined under

gnin or loss to the the sxtent provided In section 112, » =

section 111, but shall be recognlzed only to
3B T A
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“solely” for stock of a corporation a party to the reorganization
(stock of Union) within the meaning of section 112 (b) (3}, but
also for “other property” (Bethlehem securities) and the gain from
such exchange is to be recognized under section 112 (e) (1), supra,
to the extent of the fair market value of the “other property.”
The respondent makes the further claim that regardless of the
relation between (the McClintic-Marshall—Union transsetion and
the McClintic-Marshall—Bethlehem transaction and regardless of
whether or not it is held that the fabricating assets were all or
substantially all of the assets of McClintic-Marshall at the time of
their disposition under the Bethlehem contract, Bethlehem stil] was
not a corporation a party to a reorganization within the meaning
of section 112 (i) (1) (A), supra, and its stock and bonds were
not therefore the securities of a corporation a party to the reor-
ganization for the reason that the fabricating assets of McClintic-
Marshall were actually acquired not by Bethlehem, but by Midvals
and two other subsidiaries of Bethlehem, all three of which were
corporations separate and distinet from Bethlehem.
The petitioner’s contention, that the gain realized by him upon the
distribution by MeClintic-Marshall of the Bethlehem securities is not
to be recogmized in the computation of his taxable income, rests en.
tirely upon the elaim that the MecClintic-Marshall—Bethlehem trans-
action was a statutory reorganization and that the Bethlehem secur-
ities were the securities of a corporation a party to the reorganization
and were distributed pursuant to the plan of reorganization. He can
be sustained only by a finding that Bethlehem acquired “substantially
all the properties” of McClintic-Marshall within the meaning of
elause (A) of section 112 (i) (1) of the Revenue Act of 1928, supra,
There is no contention that the Bethlehem transaction was a transac-
tion wherein McClintic-Marshall transferred assets to a corporation
which immediately after the transfer was controlled by MeClintic-
Marshall or its stockholders so as to make the transaction a reor-
ganization within the meaning of clause ( B) of the section mentioned.
When the negotiations between Bethlehem and MeClintie-Marshall
were started in the summer of 1930, and when the general under-
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gither corporation that Bethlehem should acquire all or substantially
all of the assets then owned by MeClintic-Marshall, In fact it was
definitely understood that the only assets under consideration were
the fabricating assets, which in value constituted about one-third of
the total assets of MeClintic-Marshall,

When the understanding as to assets and price had been reached,
the lawyers were instructed to draw up the contracts. They were
further instructed to draw the contracts in such a manner, if possible,
as to prevent the recognition of taxable gain to McClintic-Marshall,
or its stockholders. Bethlehem, of course, was not primarily con-
cerned in the recogmition or nonrecognition of gain to MeClintic-
Marshall or its stockholders, but it did instruct its attorneys to
cooperate with the attorneys of McClintic-Marshall in accomplishing,
if possible, the desired result.

The efforts of the attorneys to prevent recognition of gain resulted
in the organization of the Union Construction Co. on October 27,
1930. Tt was intended that the Union Construction Co. should be
used as a conduit through which the fabricating assets would be trans- -
ferred to Bethlehem or “nominees”, the thought being that Me-
Clintie-Marshall would transfer the fabricating assets to Union for
all of its stock, which would be issued directly and proportionately
to the stockholders of McClintic-Marshall, and that Union would
thereupon transfer the said fabricating assets to Bethlehem or “nomi-
nees” in exchange for the Bethlehem common stock and bonds agreed
upon, which stock and bonds would be issued directly to the stock-
holders of Union, and Union would thereupon be dissolved. After
drafting and redrafting contracts designed to make the transfer in
the manner outlined, the plan of procedure was changed in December
of 1930 at the instance of McClintic-Marshall, but no change in the

cubstance of the transaction was made or contemplated. Under the

new plan of procedure the assets not involved in the Bethlehem trans-
action were to be transferred to the Union Construction Co. so that
on the date of formal conveyance of the fabricating assets to Bethle-

hem, or “nominees”, McClintic-Marshall would actually hold only the

fabricating assets to be so conveyed. :
Our first question, and the one which has received most of the atten-

tion of counsel, then is whether or not McClintic-Marshall could or,
on the facts here, did bring the transaction to dispose of a part of
its assets to Bethlehem or “nominees™ within the intent and meaning
of section 112 (i) (1) (A), supra, by transferring the remainder
of its assets to Union prior to the formal conveyance r:-f+tht- fabri-
cating assets under the contract with Bethlehem. In considering the
question stated we shall refer to.the conveyance of the fabricating
36 B, T. A.
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Assets as if actually made to Bethlehem instead of subsidiary cor-
Porations, separate and distinct from Bethlehem,

The above question is auswered in the negative by the United
States Cireuit Court of Appeals for the Fourth Cireuit in Helvering
v. Elkhorn Coal Co., — Fed. (2d) — (Oct. 18, 1937), wherein the
court reversed the decision of the Board reported at 34 B, T. A. 845,
The court said in part:

A eareful consideration of the evidentiary facts discloses no Purpose which
could have been served by the ereation of the new company and the transtee
of the assets to it, except to strip the old company of all of its properties which
were not to be trunsferred to (he AN Creek Company, in antlelpation of that
transfer. The creation of the new company and its aequisition of the assety
of the old wns not a corporate reorganisation, therefore, within the meaning of
the statnte or within any fair meaning of the term “reorganization”, It aid
not involve any real transfer of assets by the buslnesg enterprise or OOy redr-
ranging of corporate structore, but at most g mere shifting of charters, having
ne apparent purpose except the avoidunce of fnxes on the transfer to the Min
Creek Company which was In contemplation. To yse in part the language of
Ihe Supreme Court Iy Giregory v. Helvoring, 208 U B, 465, 400, It was “stmply
an operation having no business or ctorporate purpose—a mers device which
put on the form of 0 corporate reorganlzation ns g disguise for concenling [is
real character, and the sole object and accomplishment of which was the con-
summation of g preconcelved plan, not to reorganlze o buslness or any part aof
o business,”" hat to give to the intended transfer to the Mill Creek Company
the appearance of g transfer of all the corporate assets so ng to bring 1t within
the non-recognition provision of sectlon 208 (h) (1) [A).

- . . . . - -

We do not see how that cpge [Gregory v, Helvering] can be distlngnished from
thia. If the property which was th he transferred to Min Creek bad been trans.

bany transferred to Mil Creek, no one wounld contend that there was a distine
ton;* and certainly there ls ng difference in vrinciple between creating o
subsidlary to take apd couvey the property to the Intended transteree andg
crentlng a subsldinry to take over the other assets and having the old COmpany
make the transfer. Iy either case, the Apparent reorganization 1s & mere
artifice ; and it ean make no difference which of the affiliated corporations makes
the transfer of nesets which it is desireq to bring within the non-recognition
provisions of the Statute,

While the above decision of the Circuit Court of Appeals in Helper-
ing v, Elkchorn Coal Co., supra, in our opinion definitely disposes of
this issue, we are of the further opinion that this case, on jts facts, is a
much stronger case for the respondent and that the claim of the peti-
tioner that the Bethlehem transaction wyg 4 statutory reorganization
would fall of its own weight even if the court had adopted the view,
expressed by Judge Watkins i his dissenting opinion and by the
s - Y
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effort to prevent, |f possible, the recognition of guin p
stockbiolders in o MeClintie-Marahall or Its

BOB.T A,



S L L L am e

A. W. MELLON. 95

Board in its majority opinion, that the Elkhorn Coal Co. did serve a
business purpose and that Gregory v, Helvering did not apply. It
was the view of Judge Watkins that the Elkhorn Coal Co., although
crganized for the specific purpose of avoiding the recognition of gain
by literal compliance with the reorganization provisions of the statute,
did serve a busginess purpose since it did continue in existence as a
corporation and did thereafter own and operate the properties trans-
ferred to it. Similarly, the majority of the Board was of the opinion
that the transfer to the Elkhorn Corl Co, “was for a legitimate busi-
ness purpose and was intended to be a permanent exchange and not
merely a temporary holding of title to obseure the real transfer”, and,
further, that it “was not a device to hide the real nature of the later
transfer” to Mill Creek.

Obviously the facts in the instant case do not justify similar con-
clusions as to the organization of the Union Construction Co., nor as
{o its subsequent use. It was not organized to carry on any business,
nor was it intended that it should continue in existence or even hold
any assets for an appreciable length of time. On the contrary, it
was organized to serve as a conduit for the transfer of the fabricating
ussets to Bethlehem and the distribution of the price to be received,
namely, the Bethlehem stock and bonds, to the stockholders of Me-
(lintic-Marshall, after which, to use the words of the Supreme Court
in Gregory v. Helvering, supra, it was to be “put to death.” The use
of a corporation for such a purpose and in such a manner was held
ot to be a reorganization within the meaning of the statute. Greg-
vry v. Helvering, supra.

Furthermore the use to which Union was actually put places the
netitioner in no stronger position. It served no “legitimate business
purpose,” but merely indulged “in a temporary hnlding of title to
obseure the real transfer.” It was in truth “a device to hide the real
1ature of the later transfer.” its sole function being to act as a
depositary for the assets omitted from the Bethlehem transaction at
the time of the formal transfer to Bethlehem, after which, again
uging the ]g]]_guaga of the Supmmu Court, it was i"Ifl'lilt- to dﬂﬂﬂti-ﬂ ‘In
fact, the petitioner, by his own testimony and by eross-examination
of Shaner, a witness called by the respondent, has shown that there
was 1o intention that Union would be more than a temporary holder
of the Koppers Co. stock, which stock represented in value $37.500,000
of the total value of $44,245.260.12 of the assets received by Union
from McClintic-Marshall. According to these witnesses a plan to put
the ownership and control of the Koppers Co. in individuals rather

than a corporation had been in process afipre_pumtim: for a year or
two, but r'l‘fl:.t. plan was not worked out in time to rid McClintic-
Marshall of the Koppers stock prior to the transfer of the fabricating

48 B, T. A,
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assets under the agreement with Bethlehem. Counsel for the parties

were in a dilemma. If McClintic-Murshall still held the Koppers

stock at the time of the Bethlehem transfer there would not be even

& ritualistic compliance with the reorganization provisions of the

statute in so far as the Bethlehem deal was concerned, and we have

already pointed out that the original plan to use Union as a conduit
for transfer of the fabricating assets to Bethlehem while MeClintie-

Marshall continued to hold the Koppers stock and other assets was

definitely outside the statute and later so held in Gregory v. Helver-

ing, supra. Distribution of the Koppers stock and other assets to the
stockholders prior to completion of the Koppers reorganization, so as
to strip McClintie-Marshall of all “Omitted Assets” at the time of
the Bethlehem transfer, would have been the distribution of a taxable
dividend or a distribution in liquidation outside of the nonrecogni-
tion provisions of the statute. See Thurber v, Commissioner, 84 Fed,

(2d) 813, reversing the Board in Alice V. &t Onge, 31 B. T, A. 295,

The attorneys were accordingly hard pressed for a plan of procedure
that would even give the appearance of a reorganization and not
result in recognition of all or a substantial portion of the gain
realized both by McClintic-Marshall and its stockholders. The result
was the shifting of the “Omitted Assets” to Union. Union conducted
no business and it was not intended that it should conduet any busi-
ness. Its sole function was to hold the “Omitted Assets” in the place
of McClintic-Marshall at the time of the transfer to Bethlehem and
until a formal distribution of & major portion of those assets could
be made to the stockholders of McClintie-Marshall in the form of
the Koppers and Pitt reorganizations, after which it was dissolved.
1t is thus apparent that the only purpose served by the shift of the
omitted assets to the Union Construction Co, was to give the appear-
ance in the Bethlehem transfer “of transfer of all the corporate
assets * * * to bring it within the nonrecognition provision” of
section 112 (i) (1) (A). “The avoidance or suspension of taxes is
not a business”, Eleotrical Securitios Corporation v, Commissioner,
—— Feod. (2d) ', Accordingly, the transfer of the fabricating
assets to Bethlehem under the cireumstances described was not a
reorganization within the meaning of the statute. Helvering v. Ell-
horn Qoal Oo., supra,

It is strenuously urged by counsel for the petitioner that the transfer
of the “Omitted Assets” to Union Was in no way connected with or
dependent upon the Bethlehem transaction; that such g disposition of
these asepts l_zy McClintie-Marshall had definitely been determined
upon long prior thereto; that the transfer to Union was made for o
definite business purpose separate and apart from the Bethlehem

mﬁ'}.ﬂlﬂf » and ‘would have taken place remardless of the deal with
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Bethlehem. The witnesses through whom petitioner sought to estab-
lish the above facts were Rodewald, Pittenger, and Patterson. In re-
sponse to questioning by petitioner's counsel, these witnesses made
some rather broad and sweeping statements, but upon examination by
counsel for the respondent their admissions as to the information on
which the statements were based indicated no definite plan and at the
most nothing more than an idea. Both Pittenger and Patterson,
when asked as to the basis for their assertions, referred to the annual
report of C. D. Marshall to the stockholders of the McClintic-Marshall
Construction Co. under date of February 24, 1920, wherein Marshall
stated, “As a number of our investinents do not have any direct bear-
ing on the manufacturing operation of McClintic-Marshall Construe-
tion Company, and the Riter-Conley Manufacturing Company, I rec-
ommend that the following investments be sold at actual cost to
MeClintic-Marshall Corporation, to be organized as a holding com-
pany, and for the purpose of taking care of investments that it may
be to our interest to acquire in the future.” On cross-examination
they admitted that after the Marshall report nothing whatever ap-
pears in the minutes or records of any of the companies in the group
with reference to such a segregation. Furthermore, it is to be noted
that the MeClintic-Marshall Corporation, a corporation given the
same name as that suggested by Marshall in his report, was organized
in 1926, but no segregation of the fabricating and nonfabricating
nssets was made or attempted. Rodewald stated that his conelusions
were drawn from his association with the affairs of the company. He
was unwilling to say that he had held conferences or talked with any
officer or stockholder of the company about the matter prior to the
negotiations with Bethlehem. It was suggested in questions by coun-
sel for petitioner and assented to by the witnesses that the retirement
of the preferred stock of McClintic-Marshall, first issue, was a step in
carrying out a predetermined plan of segregation, but, under question-
ing by counsel for the respondent, they admitted there was nothing in
the records of MecClintic-Marshall to form a basis for that claim.
Pittenger's strongest statement was that he had discussed the matter
with Patterson, an officer of McClintic-Marshall and other corpora-
tions in the group. Patterson, even though an officer of the corpora-
tion and a holder of some of the preferred stock retired, stated that he
could not recollect that the call of the preferred stock, first issue, had
anything to do with such a plan.

It is also significant to note that Marshall’s idea back in 1020 was
that the so-called investment assets be placed in a corporation “to be
organized as a holding company and for the purpose of taking care
of investments.” The Union Construction Co. was not such a cor-
poration, At the time it was organized it was not intended that it

aamn T A b
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should continue in existence and the facts show that it did not Col-
tinue in existence for the purpose of taking care of investments or fu,
any other purpose. It was dissolved within five months of the date o,
which the “Omitted Assets® were conveyed to it. Rodewald did tes.
tify that the attorneys received instructions from the stockholders of
MeClintic-Marshall at g conference held in the forenoon of Decomber
31, 1930, to earry through the transfer of the “Omitted Assets” to
Union regardless of the outeome of the transaction with Bathlehem,
but the fact nevertheless remains that these instructions did not come
until the negotiations with Bethlehem had veached the stage of o
general understanding and, considering the events as they actually

except in connection with and as an incident to the Bethlehem deal,

That the primary transaction was the transfer of a portion of Me.
Clintic-Marshall’s assets to Bethlshem or “nominees™ and not a trans-
fer of substantially all of the ussets, as claimed by the petitioner, and
that the transfer of “Omitted Assets” to Union was merely incidental
to the Bethlehem transaction and a part of the mechanies of the

of 1930, when Grace, president of Bethlehem, suggested to Mamhnil.
chairman of MeClintic-Marshall's board of directors, that Bethlehen,
would like to ncquire the fabricating business and assets of McClintic.

Ly an nnderstanding had
hlehem would sequire and the price it
equation was thereafter changed.

arshall or itg stovkholders, recognized to MeClintic

Prior to the end of October an understanding haq

to the effect that all of the ncome of MeQlingi,
to its fabricating business, from and o
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earnings of McClintic-Marshall for the entive vear of 1980, On the
other hand, it was agreed that MeClintic-Marshall should receive in
addition to the 240,000 shares of Bethlehem stock and the $8,200,000,
face value, of Bethlehem bonds, the dividends and interest paid on
such stock and bonds from and after October 1, 1980,

In accordunce with their instructions, the attorneys proceeded with
the drafting of contracts to effect the transfer of the fabricating busi-
ness and assets of McClintic-Marshall to Bethlehem in a manner that
would prevent, if possible, the recognition of gain to MeClintic-
Marshall or its stockholders. To carry out that purpose, MeClintie-
Marshall, on October 27, 1930, organized the Union Construction Co.
and subseribed for 10 qualifying shaves of its stock. The drafts of the
contracts which passed between counsel for the parties during the
period from the date on which they began their work down to Decem-
ber 27, 1930, show that the method of transfer first devised was to
transfer the fabricating business and assets to the Union Construction
Co. for 40 shares of its 50 shares of authorized stock and have these 40
shares issued direct to the stockholders of MeClintic-Marshall pro
rata, after which Bethlehem would transfer 240,000 shares of its com-
mon stock and $8,200,000, face value, of its bonds to Union for all of
its assets, whereupon Union was to be dissolved and the Bethlehem
securities distributed to its stockholders.

For reasons not definitely shown, the plan of procedure outlined
above was changed by counsel for MeClintic-Marshall at or about
December 27, 1930. On that date Smith, chief counsel for MeClintie-
Marshall, wrote Moore, chief counsel for Bethlehem, stating in part :
“® % * the plan will be to transfer certain assets to Union Con-
struction Company under a reorganization. This being done, Me-
Clintie-Marshall Corporation will transfer and convey all of its re-
maining assets direct to Bethlehem, or nominees of the latter, likewise
under a reorganization.”

On December 81, 1930, C. D. Marshall, H. H. McClintie, E, J, Pat-
terson, and E. A, Gibbs, as directors of McClintie-Marshall and seven
of its subsidiaries, and the first three named as directors of the Union
Canstruction Co., went through the formalities of holding directors’
meetings of the corporations mentioned for the purpose of carrying
out the preliminary steps for the transfer of the fabricating business
and assets of MecClintic-Marshall to Bethlehem. Liquidating divi-
dends of the seven subsidiaries were voted in order to place all of the
fabricating assets in MeClintic-Marshall for the purpose of transfer
to Bethlehem, Formalities of resolutions by MeClintic-Marshall and
the Union Construction Co. were indulged in to show authority for
transfer,ns of that date, of various assets of MeClintic-Marshall to the

Tnion Construetion Co, for 4.990 shares of the Tnion Construction
30 B. T, A,
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Co.'s 5,000 shares of authorized capital stock, a resolution also having
been adopted on that date to increase the suthorized cepital stock of
Union Construction Co, from 50 shares to 5,000 shares. All action
taken during the afternoon was taken under the direction and super-
vision of one of MeClintie-Marshall’s attorneys and was i aeeord-
ance with o memorandum of procedure brought by him to the meeting,
which in sequence was declared to be o meeting of the directors of ench
of the various corporations,

On the same date, December 31, 1930, Smith wrote Moare, enclosing
two copies each of the various contracts covering the MeClintic-
Marshall-Bethlehem transaction, and suggested thet he, Rodewald,
and Shepard should come to Moore’s office on January 6 “with a view
to getting all these papers in final form so that this transaction may
be speedily consummated.” Copies of all minutes, contracts, and
other papers in connection with the transfer of the “omitted nssets”
to Union were al=o submitted to counsel for Bethlehem from time to
time. According to correspondence between Smith and Moore, the
deeds of conveyance had been practically completed by December 20,
1980,

Claiming that the resalutions in the meeting of December 31, 1050,
effected the transfer by MeClintic-Marshall of the “omitted assets”
to Union, the petitioner places great emphasis on s dispute which
oceurred between counsel at the meeting on January 6 over the word-
ing of that provision of the contract governing the assumption by
Bothlehem of MeClintie-Marshall lishilities, He claims that the
events of that meeting definitely show that the Bethlehem transac-
tion had not been agreed upon until after the Union deal had been
completed. While, according to Grace, it was understood in October
that Bethlehem was to pay 240,000 shares in stock and $8,200,000 in
bonds for MeClintie-Marshall's fabricating business and assets and
wes to assume the liabilities of that business as a going busines:,
counsel had had some disagreement as to the wording of that provision
of the contract which was to govern the assumption by Bethlehem of
these liabilities, Counsel for McClintic-Marshall wanted s blanket
assumption, while counsel for Bethlehem wanted to know definitely
what the liabilities were. Price, Waterhouse & Co. had early in De-
cember been assigned to make a check of McClintic-Marshall's affairs,
including the "ﬂmmﬂfi Assets” as well as the fabricating assets, for
the purpose of disclosing as far as possible the information Bethle-
hem’s counsel desired. Their report, dated January 5, 1931, listed
several contingent linbilities, and ut the time of the meeting on Jani-
ary 6, MeClintic-Marshall's counsel, under instructions from its stock-
holders, insisted upon a clause for blanket assumption of the liabili-

t_i.es.,“ n].l;}ilnlmjﬂ counsel demurred and the work of drafting the con-
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tracts came to a halt. Grace and Marshall, the negotiators for the
two companies, were advised. Marshall assured Grace that there
were no abnormal undisclosed liabilities, and upon that assurance
Grace instructed the Bethlehem attorneys to proceed with the drafting
of the contract after the manner desired by MeClintie-Marshall.
There were no further difficulties in putting the contracts into shape,
It was Grace's testimony that it was his “yunderstanding that the decks
were substantially cleared of any controversial or unsettled question,
and that they could go forward with getting the contract into final
form.” No further conferences were held and all matters of detail
in the final writing of the contracts were settled by correspondence or
over long distance telephone. The actions of the parties from and
after that date definitely indicate that they considered the deal settled
as between the two corporations and that the properties would be for-
mally exchanged for securities on the date specified.

Although the agreement between MecClintie-Marshall and the Union
Construction Co. covering the transfer of the “Omitted Assets” bears
the date of December 31, 1930, it was executed on January 15, 1931
The petitioner claims that this delay was purely incidental and had
no reference whatever to the Bethlehem deal, and that the transfer to
Union was effective as of December 31, 1930. The facts show, how-
ever, that, immediately after the conferences in New York on January
6, 7, and 8 between counsel for Bethlehem and counsel for MeClintic-
Marshall, Schlottman, assistant comptroller for Bethlehem, was sent
to Pittsburgh for the purpose of checking with Pittenger the division
of the assets of McClintic-Marshall between Bethlehem and the Union
Construction Co., and that when Schlottman expressed his satisfaction
over the division of these assets between the two companies the con-
tract between the Union Construction Co. and MeClintie-Marshall was
completed and executed.

Another very significant fact is that Bethlehem or “nominees” did
not acquire all of the fabricating assets of McClintic-Marshall but,
through the division made by Pittenger and Schlottman, the fabricat-
ing assets were reduced and in part transferred by MeClintic-Marshall
to the Union Construction Co. ns an offset against Bethlehem for a
part of the purchase price to be paid for the fabricating business and
assets. In other words, a portion of the fabricating assets was in-
cluded in the transfer to Union to take the place of the dividends and
interest on the 240,000 shares of Bethlehem stock and the $8,200,000 of
Bethlehem bonds which had been paid to the Bethlehem Mines Cor-
poration for the period from and after October 1, 1930. IF is thus
apparent that the transfer by MeClintic-Marshall to the Union Con-
struction Co. was dependent upon the completion of the McClintic-
Marshall-Bethlehem transaction, for a portion of the purchase price
38 B, T. A
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paid to MeClintic-Marshall for its fabricating business was trans.
ferred to the Union Construction Co. ns a part of the consideration for
the Union capital stock, and this is true regardless of the sequence of
dates on which any formality connected with either the transfer by
MeClintic-Marshall to Union or the transfer by MeClintic-Marshall
to Bethlehem or “nominees” occurred. The transfer to Union, as i
was worked out and actually occurred, eould not possibly have been
mide except as a part of the agreement between MeClintic-Marshall
and Bethlehem, or simultaneously therewith, or after its completion,

Accordingly, treating the date upon which agreement between Betl-
lehem and MeClintic-Marshall was actually reached as the determin-
ing date, Bethlehem did not as a matter of fact acquire and could not
have acquired substantially all of the assets of McClintie-Marshall.
It was only through such an agreement that the assets to be trans-
ferred to Union could be determined,

Considering the events in the order of occurrence, Bethlehem liter-
ally and as u matter of fact did not acquire substantially all of the
assets of MeClintic-Marshall so ns to make the transuction & recTgani-
zation under clause (A) of section 112 (i) (1), supra, and the gain to
the petitioner on the distribution to him of the Bethlehom stock and
bonds must be recognized. Also in this connection see Starr v. Com-
missioner, B2 Fed. (2d) 964; First Seattle D. I Natienal Bank v,
Commissioner, 77 Fed. (2d) 45; West Teras Refining o Development
Co. v. Commissioner, 68 Fod, (2d) 77: and Prairie 0l o Gas Co. v.
Motter, 06 Fed. (2d) 309,

We are also of the opinion that the respoudent is sound in his con-
tention that Bethlehem may not be considered as a party to a reor-
ganization for the resson that the fabricating assets of MeClintic-
Murshall were actually acquired by Midvale and two other sub-
sidiaries of Bethlehem and not by Bethlehem, and that under such
circumstances the distribution of the Bethlehem securities by
MeClintie-Marshall to its stockholders is & distribution in which the
present gain or loss realized must be recognized, The decision of the
United States Supreme Court in Groman v. Commissioner, — 1. 8,
— (Nov. 8,1837), is directly in point and is controlling,

In that case the parent corporation, Glidden, corresponding in this
case to Bethlehem, was the contracting corporation. Glidden entered
into a contract with the stockliolders of o corporation referred to as
Indiana, agreeing that it would organize 5 corporation referred to as
Ohio, all of the common stock of which would be owned by Glidden,
and that Ohio would aequire all of the stock of Indinna, exchanging
therefor Ohio preferred stock and Glidden preferred stock, The

qua:i::; :r-n whether or not the parent or contracting corporation,



A, 'W. MELLOX, 103

Glidden, was a party to the reorganization wherein Ohio, its sub-
sidiary, acquired all of the stock of Indiana in the exchange mentioned.
It is to be noted that Ohio was not a party to the contract and its
rights and obligations were derived solely by its subsequent arrange-
ment or agreement with Glidden, which was the corporation obli-
eated in the contract with the stockholders of Indiana. If Glidden
was a party to the reorganization which subsequently occurred be-
tween Indiana and Ohio, the stock of Glidden was the stock of a
corporation a party to the reorganization and the gain realized by the
stockholders of Indiana upon receipt of the Glidden stock was not
recognizable under section 112 (b) (3) of the Revenue Act of 1925,
supra. The Supreme Court, in holding that (Glidden was not a party

to the reorganization and that the gain on receipt of the Glidden
stock was to be recognized, said

s + » @lidden recelved nothing from the shareholders of Indiana. Glidden
transferred nothing to them. The exchange was between Indiana’s share-
holders and Ohlo, Do the facts that Glidden contracted for the exchange and
made It possible by subscribing and paying for Ohlo's common stock in cash
and prior preference stock, so that Ohle could consummate the exchange, render
Glidden a party to the reorganization? No fore so than If a banking corpo-
ration had made the agreement with Indlana’s ghareholders and had organized
the new corporation, and, by subseription to its stock and payment therefor in
money and the banking company's stock put the new company In position to
complete the exchange, Not every eorporate broker, promoter, or agent which
enters into a wrltten agreement, effectunting a reorganization, as deflned In the
Revenne Act, thereby becomes a party to the reorganlzation, * * *

1t s argued, however, that Ohlo was the alter ego of Glidden; that in truth
Glidden was the prineipal and Ohio its agent: that we should look at the
realities of the situation, disregard the corporate entity of Ohlo, and treat It
as Glidden. But to do so would be to {gnore the purpose of the reorganization
sections of the statute, which, as we have gald, is that where, pursuant to u
plan, the Interest of the stockholders af n corporation continues to be deflnitely
represented In substantial measure in a new or different one, then to the extent,
but only to the extent, of that continuity of interest, the exchange s to be
treated ns one not giving rise to present galn or loss. If cash or “other prop-
crty",—that ls, property other than stock or securltles of the reorganized corpo-
ratlons.—is received, present galn or loss must be recognized. Was not Glidden's
yrior preference stock “other property” in the sense that it ownership repre-
eonted 5 participation In assets in whirh Ohlo, and its shareholders through it,
bad no proprietorship? Wuitnu*omupmpam“mthnmmtmthlt
etock the shareholdlers of Indiana assumed a’ relation toward the conveyed
nssets’ not measured by & contlnued gubstantial interest In those assets in the
ownership of Ohlo, but an Interest in the nssets of Glidden a part of which was
the common stock of Ohlo? These guestions we think must be nnswered In the
affirmative. To reject the plain meaning of the term “party”, and to attribute
that relation to GHdden, would be not only to disregard the letter but also to
violate the spirit of the Revenne Act.

We hold that Glidden was not a party to the reorganization and the receipt
of its stock by Indlana's sharcholders in exchange, in part, for thelr stock
wis the basis for computation of taxable gnin to them in the year 10260,

S0 B.T. A,
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In this case, as in Groman v. Commissioner, supra, the parent cor-
poration, Bethlehem, was the contracting party the only difference
in that respect being that in Greman v. Commissioner the parent
corporation named a specifie subsidiary, to be organized, us the cor.
poration which would carry out the contract, while here Bethlehem
specified that either it or its “nominees” would acquire the nssets in-
volved. McClintic-Marshall was ndvised, however, that the Midvale
Steel Co., a subsidiary of Bethlehem, would aequire the assets to be
conveyed except the California and New York real estate, which
was to be transfererd to the Pacific Const Steel Corporation and the
Bethlehem Iron & Steel Corporation, respectively, and the deeds of
conveyance were so drawn. In this ease, ag in the Groman cose, the
parent and contracting corporation, Bethlehem, received nothing
from McClintie-Marshall, the transferring corporation, Neither did
Bethlehem transfer anything to MecClintic-Marshall. The assets were
aequired by corporations separate and distinet from Bethlehem,
Schlottman, assistant comptroller for Bethlehem and its subsidi
corporations, testified that in all of the dealings between Bethlehem
and its subsidiaries and between the subsidiaries themselves great
care was taken to conduct those dealings in a manner so as to def-
initely preserve the separate and distinct entities of the varions cor-
porations. It is argued for the petitioner, however, that Bethlehem
was in reality the acquiring corporation; that it paid for the assets
acquired with its own stock and bonds; and that the acquiring eor-
porations merely held title to the assets for convenience of operation
or acquired them from Bethlehem in a subsequent transaction. Such
argument can not be reconciled with the testimony of Schlottman,
Furthermore, the facts show that the Bethlehem stock used in the
acquisition of the fabricating assets of McClintic-Marshall was bought
on the open market and that, although it was bought under orders
placed in the name of Bethlehem, it was actually paid for by a sub-
sidiary known as the Bethlshem Mines Corporation. The dividends
paid on the stock so purchased during the period from the time of
its purchase until the transfer to McClintic-Marshall were paid to
the Bethlehem Mines Corporation, which, according to the books of
occount, was the purchaser and the owner of the stock. Bethlehem
al no time received credit’or showed receipt of the dividends so
paid on its books of account, Certain journal vouchers indicate a
purchase of the 240,000 shares of Bethlehem stock by Bethlehem
from the Bethlehem Mines Corporation and a subsequent sale by

voucher was lntar changed in

April following to show first & purchase by Bethlehem fror Beth-
BB T A
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lehem Mines and then a sale to Midvale. At no place, however, do
the books of Bethlehem itself show a transfer of the 240,000 ghares
of Bethlehem stock to MeClintic-Marshall for its fabricating business
and assets, On the other hand, the books of Midvale do show such n
transfer by it. With reference to the bonds used in the transaction
with MeClintie-Marshall, the record shows they were assumed by
the Beth-Mary Steel Corporation, another subsidiary of Bethlehem.
From certain letters directed by Bethlehem to Midvale, under date
of February 15, 1931, it appears that on some date not disclosed
Midvale had agreed to assume and did assume all liability to the
Bethlehem Mines Corporation for the 240,000 shares of Bethlehem
stock and all liability to the Beth-Mary Steel Corporation for the
$8.200,000, face value, of bonds and the assumption by it of the
$12,000,000 outstanding bond issue of the McClintic-Marshall Con-
struction Co. Bethlehem itself was out nothing and received nothing
by reason of its contract with McClintic-Marshall.

A further fact which brings the instant case within the ruling of
the Supreme Court in Groman v. Commissioner, supra, is that after
the exchange McClintic-Marshall or its stockholders did not have
that continuity of interest which, according to the above statement
from the Supreme Court’s opinion, they must have in a substantial
measure in the aequiring corporation. The ownership of the stock
and bonds of Bethlehem, which in turn owned the stock of Midvale,
the Bethlehem Iron & Steel Corporation, and the Pacific Coast Steel
Corporation, which had acquired the assets of MeClintic-Marshall,
was not such a continuity of interest as would make the exchange
“one not giving rise to present gain or loss.”

As we have pointed out above, the organization and use of the
Union Construction Co. served no business purpose and under the
decisions in Gregory v. Helvering, supra, and Helvering v. Elkhorn
Coal Co., supra, the utilization of Union under the circumstances
deseribed did not constitute a reorganization within the meaning of
the statute. Under these decisions the respondent might well have
claimed that all of the gain resulting from the distribution in com-
plete liquidation of McClintie-Marshall, the said distribution in-
cluding both the Union Construction Co. stock and the Bethlehem
stoek and bonds, should be recognized. He has mude no such claim,
however, but has limited his claim under this issue to the gain
realized upon the distribution of the Bethlehem securities, and not
only has he limited his claim to the gain on the Bethlehem securities,
but in computing such gain has treated the McClintie-Marshall—
Union Construction Co. transaction as a statutory reorganization and
the Union Construction Co. stock as the stock of & corporation a
party to the reorganization and as having been distributed pursuant

to the plan of reorganization.
30B.T. A,
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Literally, the Union stock and the Bethlehem securities were dis-
tributed by MeClintic-Marshall to its stockholders without the sur-
render by them of their MeClintie-Marshall stock.  Although the au-
thorized stock has since been reduced in amount and the name of the
corporation has been changed to William Penn Corporation, the cor-
poration ik still in existence and its stock is outstanding. The record
indicates that the corporation is being kept alive because there are
certain unsettled and contingent liabilities. On the basis of these
facts and the admission of the respondent that the Union Construction
Co. stock was the stock of a corporation a party to a rearganization,
distributed pursuant to the plan of reorganization, the distribution
made by MeClintic-Marshall of the Union stock and the Bethlehen
securities falls divectly within the prior decisions of the Board in
Rudolph Boehringer, 20 B. T. A. 8, and North American Utility
Securities Corporation, 36 B, T. A. 820. Under these decisions the
gain realized by the petitioner on the distribution of the Bethlehen,
securities is the excess of the fair market value of those securities over
that portion of petitioner’s basis for his MecClintic-Marshall stock
which remains after allocating a proportionate part of such basis to
the Union stock received, The allocation of basis to the Union stock
should be made in accordance with the figures and percentages stipu-
Inted by the parties and shown in our findings of fact,

In making the claim that the guin from the distribution of the
Bethlehem securities is to be recognized under section 112 (c) (1),
supra, respondent made the further elaim that on the facts stipulated
as to the earnings of MeClintic-Marshall available for distribution a-
dividends, the gain so realized and recognized constituted a dividend
under section 112 (e¢) (2)° of the act. The application of section 112
{e) (2) ean not be reconciled with the decisions in Rudolph Roch-
ringer, supra, and North American Utility Securities Corporation,
supra, applied above, and is denied,

Reviewed by the Board.

Decivion will be entered under Rule 50,
#BEC. 112. RECOGNITION OF GAIN OR LOSS.
h; Galn from :'rl.nuw uu'hml' in H;ﬂ.-— I 5 1

- - - - -

(2} If n distribation made in pursuance of a plan of rw-m:jg._ In -.“m; the
provisions of paragraph (1) of this submoction but has the sfect of the” distribution of a
taxable dividend, then thers sball be tnxed a8 n dividend to oach distributes such oo
amaunt of the galn recognized under paragraph (1) as In not In oxcess of his ratable
share of the undistriboted carnlngs and profits of the rorporation sccumulated after
February 28, 1018, The remalnder, If any, of tha Eain recognized under parageaph (1)
'h.“s:. uru: ns 0 galn from the exchange of property,
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Swrri, StErNHAGEN, ARUNpELL, VAN Fossan, Brack, and Tyson
concur in the result reached in issue 1II, the MeClintic-Marshall—
Bethlehem transaction, solely on the ground that it is controlled by the
decision of the Supreme Court in Groman v. Commissioner, — U, 8.
— (Nov, 8, 1937).

l'/.r‘

Lercw, concurring: I agree with the result the majority reaches on
all issues. As to that invelving the Bethlehem-MeClintic-Marshall
transaction, T concur for the reasons expressed by Mr. Murdock.

——

Mumpock, dissenting and concurring: The evidence shows to my sat-
isfaction that the petitioner is entitled to deduct the loss claimed on
the sale of the Western Public Service Corporation stock. I concur in
the result reached by the majority of the Board on all other issues
although I do not agree with all that is said in the majority opinions.
1 decide the McClintic-Marshall—Bethlehem reorganization issue
against the contention of the petitioner, first, because, on authority of
Groman v, Commissioner, — U. 8. — (Nov. 8, 1937), Bethlehem
was not “a party to a reorganization” and, second, because, the sub-
sidiaries of Bethlehem did not acquire “substantially all” of the assets
of McClintie-Marshall within the meaning of the statute. Alice V.
St. Onge, 31 B. T. A. 205; David Gross, 34 B. T. A. 305. See also
dissent in Elkhorn Coal Co., 34 B. T, A. 845.

—

Turxser, dissenting and concurring: We are not here called upen
to consl naactions prompted by nnnﬁm_% In
all of the major issues the transactions themselves or the manner of
their execution were induced by lesire_to_reduce taxable income
and pot by b SIESE PUIPESes With reference to the transfer of the
ittsburgh Coal Co. common stock to the Union Trust Co,, the peti-
tioner himself testified that “everything was fixed up for taxes at
that time.” With reference to the transaction involving the stock of
the Western Public Service Corporation, Phillips, senior employee
of the petitioner and his brother, R. B. Mellon, and the only witness
who had any direct knowledge of the transaction with the Union
Trust Co. in respect thereto, stated that he knew of no purpose other
than that of creating a loss deduction for income tax purposes. In
the case of the sale by the McClintic-Marshall Corporation of its
fabricating business and assets, the negotiating parties, after they had
agreed upon the substance of the transaction, the assets to be acquired
by Bethlehem, and the price to be paid, instructed the attorneys to
draw up the contract or contracts in such & manner, if possible, that
the assets might be transferved from MeClintie-Marshall to Bethle-

38B.T. A :




108 36 U. 8. BOARD OF TAX APPEALS REPORTS,

hem g0 as to aveid an ition of gain to MeClintic-Marshall
Corporation or its stoc ers, e result of these instructions was
the extended experimentation with the various forms of contract, the
organization of the Union Construction Co. for use as a conduit in
making the transfer to Bethlehem, its actual use for holding the other
assets when the formal transfer to Bethlehem was made, and, after
that, itz dissolution.

Accordingly, we do not have here the case of the ordinary taxpayer
who, at the end of the year, shapes his income tax return Lo reflect
the results of business concluded, but the case of a taxpayer who just
prior to the end of the taxable year underiakes to shape his business
aluirs and the results therefrom to match the pattern of the income
tax return Eaires . We have the case of a taxpayer who,
prior to the close of the taxable year, checks his gains and estimates
the tax due thereon for the purpose of determining whether it is in
excess of the amount which he considers as a “fair” amount for him
to pay to the Government in the form of income taxes, The survey
in the instant case disclosed income taxes greatly in excess of the
amount considered “fair” and the transaction with the Union Trust
Co. covering the Pittsburgh Coal Co. common stock resulted,

It is well settled that the purpose of tax avoidance does not. in
and of itselT vifint saction. Fur-
thermore, as the majority opinion points out, “The legal right of a
taxpayer to decrease the amount of what otherwise would be his
taxes or altogether avoid them, by means which the law permits,
can not be doubted.” Gregory v, Helvering, 208 U. 8. 465, But

when tax avoidance is the primary motive, as is the admitted case
here, the transactions mv;IvE] are to be subjected to careful serutiny
to defermine whather They are “in fact as_well as in legal form
whit The i Peroy Madeira, 36 B. T. A.
456; Robert Wilson Carter, 3¢ B. T. A. 598; James Nicholson, 32
B. T. A. 977; affd,, 90 Fed. (2d) 980; Sydney M. Shoenberg, 80
B. T. A. 659; affd,, 77 Fed. (2d) 446 Grace A, Cowan, Erecutrin,
30 B. T. A. 208; Rand (0., 20 B. T. A. 4675 affd., 77 Fed. (2d) 450:
Harold F. Seymour, 21 B. T. A. 403; Harold B. Clark, 2 B. T. A.
- 885, And a taxpayer who indulges in transactions primarily for the

purpose of tax avoidance does so with his eyes wide open and must
face the tax consequences if his judgment has been faulty, the legal
advice followed unsound, or the form or ritual indulged in falls
short of accomplishing his purposes, For, as the court said affirm-
ing Robert P. Morsman, 33 B, T. A. 800, at 90 Fed. (2d) 22, “When
a taxpayer thus boldly proclaims that his intent, at least in part, in
attempting to create a trust is to evade taxes the court should ex-

nmj::lﬂ;akfnrma used by him for the accomplishment of his purpose
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with particular care; and, if his ingenuity fails at any point, the
court should not lend him its aid by resolving doubts in his favor.”
TTe petitioner here claims that he has accomplished his purpose and
las complied with all legal requirements in connection with all trans-
actions indulged in by him for the purpose of reducing his taxable
gain and the amount of tax due thereon. He rests his claim for
such a conclusion upon written documents and hook entries carefully
drawn and made with the primary purpose in mind of reducing
taxable net income, On some of the issues the formal documents
are supplemented by categorical statements of the petitioner him-
self. The respondent claims that the documentary evidence so pre-
pared and relied on by the petitioner is at the most in the nature of
self-serving declarations and that such weight as might otherwise be
given to it is destroyed and nullified by surrounding circumstances,
the course of conduct of the parties participating in the transactions,
and various statements and acts of the parties themselves and other
individuals at times when the tax effect was not in mind,

Pittsburgh Coal Co. Stock.

On this issue there must have been an actual sale of the Pitts-
burgh Coal Co. common stock and that sale must have occurred in
1931 if the petitioner is to prevail. The petitioner claims that such
a sale did take place in December of 1931, with the Union Trust
Co. as the purchaser. The burden was on him to establish that fact
and, if he has failed to do so, he is not entitled to have doubts
resolved in his favor. Robert P. Morsman, supra. In my-opinion
there is evidence of record which refutes, or to state the conclusion
most Teniently for the pefitioner, casts a definite cloud of doubt on
his olaim that Tie made an outright and bona fide sale of the stock
to The Union Trust Co., and the evidence submitted by him does not
clear away those doubfs. For that reason I am unable to agree
with the conclusion reached in the majority opinion, thaf the peti-
tioner has sustained his burden and that a valid sale was made.

That the form of a sale to the Union Trust Co. was indulged in
is beyond doubt, but, as we said in Sydney M. Shoenberg, supra,
“Tt is well settled that a mere ritualistic compliance with legal forms
is not enongh.” We also have the petitioner’s statement declaring
an intention to sell the stock to the Union Trust Co. and the further
assertion by him that he did sell the stock to that company. In
that connection, however, we further find in Sydney M. Shoenberg,
supra, that “A sale must rest on a genuine intention to dispose of
property without reservation or evasion of mind, What is in the
minds of the parties is not to be determined solely by self-serving
888, T.A
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declarations or testimony of the party interested. It is pertinent

to consider all the acts of the parties, the several steps employed,

and all other related facts and inferences.” In Rand Co., supra,
the court, in affirming the Board, said:

It the sales by the taxpayers to Trux were complete nnd fingl with s
nnderstanding with bhlm as to repurchase, the loss was dedoctible ; othorwise
not. Shoenberg v. Commissloner, 7T Fed. (2d) 440, (C. C. A, 8). The buriden
WaH upon taxpayers to establlsh the above fact. Transactions of this char-
acter are necessarlly secret, and the real situntion s known only to the Imoe-
dlate partics, The Board was not compelled Blindly to aceept their testimony
that there wns no such understanding, It could examine the probabilities of
#uch truth * » »,

Further, in Harold F. Seymour, supra; James Nicholson, supra;
Percy C. Madiera, supra; Robert Wilson Carter, supra; James W,
Singer, 82 B, T. A. 177; D. A. Belden. 30 B. T. A. 601; Charles S.
Hempstead, 18 B, T. A, 204; Albert W, Finlay, 1T B. T. A. 823:
and numerous other cases, we have, in the light of surrounding cir-
camstances, refused to accept categorical conclusions in the testimony
of the various petitioners to the effect that actual sales were accom-
plished. The Board was unwilling to lend its aid in resolving doubts
in their favor.

In this connection it seems to me pertinent to review the acts of
the parties, the character of the property dealt with, the testimony
of the witnesses, and their relation to the transaction and to each
other, in order to determine the probability that the petitioner sold
and that the Union Trust Co. scquired or intended to acquire as its
own and without reservation the 123,692 shares of the Pittsburgh
Coal Co. common stock in question.

The transaction took place between the petitioner and H, C. Me-
Eldowney, president of the Union Trust Co., and the only testimony
bearing directly on the purported sale and purchase is that of the
petitioner, who said that he went to the Mellon Bank Building and
saw McEldowney at the close of a meeting of the Mellon Bank and
told him he would like to sell to the Union Trust Co. his Pittsburgh
Coal Co. common stock: that McEldowney asked one or two ques-
tions “concerning the amount, and the stock and so forth” and, after
being told that the amount in round figures came to £500,000, con-
sidered the matter for a moment and said: “A]] right. Send it up
and we will take it.” That, according to the petitioner, was “sub-
stantially everything that was said.”

Having supplied us with the petitioner's version of the transac-
tion, counsel for the petitioner called witnesses from the Union
Trust Co. to show its position and attitude in the matter. The wit-
nesses called, however, were subordinates in the bank and disavowed

any k;lr;wledge of the details or circumstances of the actual trans-
BT A
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action between the petitioner and McEldowney. Counsel for the
petitioner brought out that the stock at,the direction of MeEldowney
was taken up on the books of the bank as an investment and that
title was taken in the name of the Acly Co., a partnership composed
of officers in the bank, organized for the purpose of holding title to
securities belonging to the bank. It was also brought out that there
were two similar partnerships, one by the name of Mae & Co. and
the other by the name of Clay & Co. It was explained that securities
held in trust were transferred to Mac & Co. and that securities held
for clients or customers or in any custodian relationship were trans-
ferred to Clay & Co. On cross-examination by counsel for re-
spondent, however, it was admitted that Mae & Co. was not even
organized until after the Pittsburgh Coal Co, stock had been trans-
ferred to Coalesced. It was further admitted that, while the Acly Co.
may have been organized for the purpose of holding title to securi-
ties owned by the bank, during the year 1930, 36 out of the 39
dividend-paying stocks held by Acly did not belong to the bank but
to customers of the bank. Such was the use of Acly at the time the
Pittsburgh Coal Co. stock was transferved to it. It was further
shown that, during 1931, 17 out of the 27 dividend-paying stocks held
by Acly belonged to customers of the bank and not the bank itself.
As to the character of the stock, the petitioner himself testifier
{hat 4t had no actual or intrinsic value and that it had no prospects
as a dividend producer. The Pittsburgh Coal Co. had not, according
to the petitioner, paid dividends on the common stock “for a large
number of years” and the accumulated dividends on its preferred
stock were then in excess of $40 per share and at the time of the
hearing had increased to approximately $65 per share. The coal
business, as affecting the Pittsburgh Coal Co., had been in a decline
for more than fifteen years and there was nothing at the time to
indicate that anything but a continued decline could be expected.
And even though there might be an improvement in the coal business
in general, it was the petitioner’s opinion that it would not come in
time to be of any benefit to the common stockholders of the Pittsburgh
Coal Co. The only value that the petitioner was willing to attribute
to the common stock of the Pittsburgh Coal Co. was a strategic
value for voting purposes. Undoubtedly McEldowney was also fully
aware of these facts, since his company had handled the original
purchase by the petitioner and his brother of some of these same
shares, and in 1929 had sold a $20,000,000 bond issue for the Pitts-
burgh Coal Co. Yet we are asked to find as a fact that the Union
Trust Co. actually purchased, with the funds of its investors and de-
positors and as an investment, 123,622 shares of that stock, a stock
which had no dividend prospects and which the bank had never seen

S8 B. T A
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fit to invest in even during the prosperous days of the Pittshurgh
Coal Co., if it had ever known such days,

Another circumstance which seems to me to be of significance in de-
termining the position of the Union Trust Co. in the Pittsburgh Coal
Co. stock transaction is the manner of its disposition. The testimony
in that connection was given by Korb, one of McEldowney’s subordi-
nates.  Korb disavowed actual or direet knowledge of the circum-
stances or terms of wequisition of the stock by the bank. In reality
he took up the story in March of 1932, when, according to his testi-
mony, he was instrueted by MeEldowney to dispose of the stock if
and when a reasonable return could be received on the bank’s invest-
ment therein. Korb's activities in that direction were limited ex-
clusively to ealls made to H, M, Johnson, the petitioner's prineipal
personal employee. He stated that he asked Johnson if he knew of
any one interested in aequiring the stock and was advised that he knew
noone.  Korb made no further inquiries of any one and stated that he
made no effort to dispose of the stock to any other party or interest,
but some two or three weeks lator ealled Johnson a second time and,
upon either the second or third eall, Johnson asked that a price be
quoted. The price was quoted in the form of & memorandum, read-
ing as follows :

Figured for April 25, 1032
-

A. W, MevLiox,

Dee, 30, 1981, 123,822 shares Plttaburgh Coal Company Comumon
Btock (8100 par value) at 40445875 e G0N0, OO0, (O
Gost . ST e e e B500, DOD, 0O
Interest—118 days at ﬂ%-.-._---_,--..__---‘..-..__.-.__.-.__,._.._ 0, 533, 33
b gl A 4, 044, 55
Pennn. Five MIN Tl:-.__-_‘-__..--.__--._-_h_-_-.___-._,.---__,.__ 2, 500, (0
_———
§n17.275.
Average price figured on mmmm..._-._‘_-._,,.-h.-._- £4, 1840300

Upon the receipt of the above quotation Johnson scquiesced in
Korb’s proposition and it was then for the first time that Korb,
according to his testimony, learned that the stock was to go to the
Coalesced Co. instead of the petitioner.

In addition to the fact that Korb asctually made no effort to dis-
pose of the Pittsburgh Coal Co. common stack to anyone other than
the petitioner, it is interesting to note from his testimony that he
knew practically nothing about the stock and made no effort to learn
anything about the condition of the company. He could not have
informed any prospective purchaser as to the voting rights of the
common and preferred stock, nor of the dividend provisions of the

preferred stock. He did not know the date of the last dividend
B0 BT A
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paid on the common stock, nor its dividend record. He knew nothing
of the funded debt, and could not say whether the bonds outstanding
were mortgage bonds. He had no knowledge as to the holdings of
the company, the accessibility of its properties, the acreage in opera-
tion nor of the reserve acreage. He knew nothing about the facil-
ities of the company for handling and transporting coal, and made
no inquiry as to the value of the properties back of the stock. It is
further of interest and significant to note that Johnson, the peti-
tioner’s secretary and principal personal employee, Wwas of the opin-
jon that it would have taken the Union Trust Co. about five yvears
to have disposed of the stock on the market at the rate at which it
was then being traded.

T am able to reach no other conclusion than that the Union Trust
Co. throughout the transaction looked to the petitioner to take up or
to provide a taker for the Pittsburgh Coal Co. stock and to pay &
reasonable sum for services rendered. It is asking too much for me
to believe that a bank such as the Union Trust Co. would purchase
for its portfolio, at a price of £500,000, shares of stock which had
no dividend prospects and on which no dividends had been paid
“for a large number of years”, a stock secondary to an issue of pre-
ferred stock which at that time had dividends accumulated against
it in excess of $40 per share, a stock which the petitioner himself
ctated had no actual or intrinsic value, and a stock which, according
to the petitioner's principal employee, would have required the bank
approximately five years to dispose of if it had been dependent upon
the open market. And while Korb, under cross-examination by re-
spondent’s counsel, did not accede to & deseription of the stock as a
“fpozen asset”, he did admit that he would not classify it as a “liquid
asset.”

At this point mention should also be made of the contention of the
respondent that the petitioner in reality had no desire or intention of
disposing of his Pittsburgh Coal Co. common stock to any interests
outside of his family; and the facts and circumstances upon which this
contention is based. At some period between 1927 and 1930, probably
1929, petitioner received an offer from Frank E. Taplin to purchase
100,000 shares of common atock of the Pittsburgh Coal Co. at $100 per
chare and as & down payment Taplin offered a certified check for
500,000, The stock at that time was selling on the market for an
amount in excess of $80 per share. This offer the petitioner rejected
and stated as his reason therefor that Taplin’s chief interest in ac-
quiring the stock of the Pittsburgh Coal Co. was for the purpose of
supplying freight for a railrond in which he was interested; that the
Pittsburgh Coal Co. was an important factor in the welfare and in-
dustrial and commercial life of the Pittsburgh area; that control of

308 T A
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the Pittsburgh Coal Co. by Taplin would have been injurious to
Pittsburgh; and for those reasons he would not have sold the stock
to Taplin under any circumstances, Prior to his testimony in this
connection, however, the petitioner had stated that the Pittsburgh
Coal Co. stock had no actual value and no dividend prospects and
that the company had been in a bad way for some fifteen years; thai
his holdings in the common stock of the company were securities that
he desired to dispose of and that he “would have desired before that
time to have sold the stock” if he had had it before him “and there
wis the opportunity or the oceasion to do so.” Yet the stock had
been specifically brought to his mind by the Taplin offer of 1929 or
thereabouts, and he had refused to consider the offer and took no fur-
ther steps to dispose of it, It may also be noted here that the only
value of any nature that petitioner was willing to attribute to the
stock was a strategic value for voting purposes, and it was tha
strategic voting value as distinguished from value as an investment
which apparently caused Taplin to make his offer in 1920 and
prompted the petitioner to refuse it. He admitted from the witness
stand that, when he decided “to sell” the block of stock in 19381, Le
made no effort to learn whether Taplin or any other outside interest
might still be interested in scquiring the stock and reiterated that
he would not have sold the stock to Taplin in any event, while eon-
tending at the same that he made a definite, outright sale of the stock
with no strings attached and did not cave what became of it. The
respondent’s explanation, which in the light of the facts seems the
more reasonable one, is that it was at all times intended that the stock
would eventually be acquired by the Coalesced Co. and that the Union
Trust Co. was merely a depository until such time as it might be
deemed expedient to transfer the stock to Coalesced. In this con-
nection it is pointed out that R. B. Mellon, petitioner's brother, formed
4 corporation parallel in almost every respect with the Coalesced Co,
and that R. B, Mellon's holdings in the Pittsburgh Coal Co, stock
passed directly from him to such corporation without any detours
through the Union Trust Co. or other corporation,

If the petitioner had dealt directly with Coalesced and Coalesced
had paid to him in December 1831, out of its cash and funds nequired
by use of its credit, the sum of $500,000 and had continued to hold the
stock as it has since the acquisition thereof in April of 1932, there
would be much less cause to doubt the petitioner’s claim that an actual
sale was made. Edward Securities Corporation, 30 B, T. A, 018;
affd., 83 Fed, (2d) 1007; 4. . Eldridge, 30 B. T. A, 1322; Ralph Hock-
stetter, 34 B. T, A. 791; Jones v, Helvering, 71 Fed, (2d) 314; James
E. Wells, 20 B, T, A, 222. As it is, however, the transaction did not

take that course and petitioner's position must stand or fall on the
SOB.T A,
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soundness of his claim that he made an actual and outright sale to the
Union Trust Co. during 1931, and to sustain him on that claim we
- are asked to ignore the facts reviewed above and to conclude that the
Union Trost Co, purchased the stock and later found a buyer in Co-
alesced free and clear of any understanding with the petitioner as to
its subsequent disposition,

In Harold F. Seymour, supra, we said:

Though the Board has approved deductions for losses where the evidence wos
not decldedly more fuvorable to petitioner than that surrounding the first pur-
ported sale, we can recall no case in which approval has been giveun where the
same parties went through almost the Identical process in the next year. To
approve o slngle Instanee requires the resolving of many doubts In favor of the
petitioner, but to permit a recurrence of the same procedure in the next year
under the circumstances here present overtaxes our eredullty. Desplte the state-
ment of the partles to the tronsactlons that they were outrlght snles, we are
not convinesd that such sales were free and genuine. In our juodgment they
were lacking in bona fides,

If the tronsnction of 1027-1928 stood alone the deduction might concelvaldy
have been allowed, but the repetition thereof for the years 18281020 fn precise
paranllelism goes bevond mere colncldence, It cnsts such donbt on the good falth
of petltioner in both years ns to make it Impossible for ns to approve the por-
ported sales, The evidence and Inferences reasonably to be drawn therefrom lean
ton strongly against petitloner to permit us to approve the deductions.

the holding in the case cited, proof was offered of similar activities of
the petitioner in the years 1952 and 1933. In December of 1932 we
find the petitioner again going over the matter of his prospective in-
come tax for that year and a review of securities which, if sold, would
vesult in the loss deductions desired for reducing net taxable income.
We again find the petitioner and Johnson agreeing upon the use of
certain securities, and we find that this time Johnson made the deal
with H, C. McEldowney, president of Union Trust Co., the transac-
tion oceurring on December 20, 1032, This time, instead of the se-
curities of one company, we find that a number of securities were in-
volved, but in that list we find securities even less attractive as an
investment than was the Pittsburgh Coal Co. common stock in De-
cember 1931, We find the Union Trust Co. purportedly paying $6,500
for preferred shares of the United Porto Rican Sugar Co., which
company was even then in default on an outstanding issue of gold
notes and in the same transaction paying $10400 for $208,000 par
value of the gold notes then in default. In the same transaction we
find the Union Trust Co. purportedly paying $19,037.50 for 5,500
shares of Missouri Pacific Railroad Co. preferred stock, while in the
came transaction it was able to acquire Missouri Pacific Railroad Co.
gold bonds having a par value of $219,000 at T84 cents on the dollar.
To conclude that any normal bank wonld earry among its investments
3BT A
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securities of such charncter, lot alone make an outright purchase of
them, is incredible, and we find that almost immediately the Union
Trust Co. took the fiecessary steps to clear these securities from jts
portfolio,

I February following Korb received instruetions from MeE]-
downey with reference to these securities similar to the instructions
in March of the preceding year with reference to the Pittsburgh Coal
Co, common stock, Korb, as before, called Jdohnson and inquired for
a purchaser and Johnson advised Korb that he would eall him back
and let him know, He suggested, however, that Korh quote him
price. In the meantime the market price of the American Locoma.
tive Co. shares had increased from $200,000, the price at which they
had been listed in the December transaction, to $240,000, Johnson
balked at paying the market price of $240,000, and fixed the price at
$215,000. Upan consultation with MeEldowney, Korb was instructed
ice. To further offset the apparent profit to the
Union Trust Co. on the American Locomative Co, shares, reductions

were made on the “sales” slip in the price at which the Missouri Pu.
cific preferred shares and bonds and the Sugar Co.’s gold notes were
transferred to Coalesced. The Sugar Co. preferred stock was listed
on the “sales” slip at $6.500, the same price at which it had been
- included in the December transnction,

Korb, who had been employed by the Union Trust Co, for approxi-
mately 20 years, was unable to recall any instance except those de-
scribed in this proceeding where the Union Trust (o, ever at any time

neither earning
nor paying a dividend unless the sequisition was in connection with
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that it was Johnson who suggested that the securities be sold on the
market and that Coalesced could place a purchase order at the same
time. A reason prompting the sale throngh a broker was that question
had been raised about a sale of securities for tax purposes to a family
corporation, The result was that Johnson placed an order with the
brokerage firm of Moore, Leonard & Lynch to sell the securities in
question for the account of the petitioner and at the same time placed
a matched order on the part of Coalesced to buy these same securities,
The same employees who delivered the securities to the brokerage firm
for the account of petitioner brought them back to the office of the
petitioner for the Coalesced Co,

All of the securities “sold” by petitioner to the Union Trust Co.
at & loss during the years 1931 and 1932 were the securities “sold” for
the purpose of creating loss deductions and in each instance, shortly
after the close of the year, all of such securities were acquired from
the Union Trust Co. by Coalesced.

The petitioner here admittedly elected to decrease the amount of
what would otherwise be his taxes by the creation of a loss deduction,
and, if the record contained only the evidence of the formalities
indulged in by him and the Union Trust Co. in connection therewith,
and the formalities later indulged in with reference to the acquisition
of the same stock by the Coalesced Co. in April of the following vear,
and the testimony of the petitioner of his intention to finally and
definitely dispose of the stock, we should undoubtedly, in the light
of the decisions referred to above, hold that he had sustained his
burden of proving a sale to the Union Trust Co. in December of 1931,
and that as a result thereof he is entitled to the loss deduction
claimed. The evidence of record is not so limited, however, but also
ineludes the detailed circumstances outlined above, which in my
opinion definitely cast a cloud of doubt on the claim of the petitioner
that the sales were outright and bona fide, doubts which the petitioner
has not succeeded in clearing away and, as the court pointed out in
Robert P. Morsman, supra, the petitioner’s ingenuity having failed
him in this connection, the Board should not lend him its aid by
resolving the doubts in his favor. Again referring to the conclusions
of the Board in Hareld F. Seymour, supra, the nature, condition, and
state of the securities involved in the transaction and the recurrence
of similar procedure in the following years “under the circumstances
here present overtaxes” my credulity. For that reason I am unable
to agree with the conclusion reached in the majority opinion with
respect to the transaction in December of 1931 between the petitioner
and the Union Trust Co, covering the 123,622 shares of common stock

of the Pittsburgh Coal Co.
868, T A.
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Western Public Service Corporation Steck,

While I concur in the result reached by the majority on this issue,
I am unable to agree that a categorical finding should be made that
R. B. Mellon, acting for the petitioner and himself, made a valid sale
of 54,000 shares of stock of the Western Public Service Corporation to
the Union Trust Co. on December 2, 1031, It is my opinion that the
Division erred in denying to the respondent the right to introduce
evidence which it was claimed tended to show that the members of the
executive committee and the board of directors of the Union Trust Co,
used that company for the purpose of going through the formality of
sales to it of certain securities, particularly Western Public Service
Corporation stock, in December of each year in order to create loss
deductions, when as a matter of fact it was understood that shortly
after the running of a period of thirty days they would similarly go
through the formality of a repurchase of these same securities. It
was the position of counsel for the respondent that the evidence of-
fered, when considered with other evidence in the record, would show
that the transaction between R, B. Mellon and the Union Trust Co, in
respect of the 54,000 shares of Western Public Service Corporation
stock was of that character and that no actual sale of the stock was ever
made or intended. In my opinion the Division undertook to prejudge
evidence which it neither heard nor examined and without knowing
what it would show when considered with other evidence of record,
As the record now stands it shows that the Union Trust Co, engaged
in similar transactions with other individuals, particularly members
of its board of directors and executive committee, who transferred
stock to it in December and reacquired the same stock thirty to ninety
days later, At or about the same time that R. B, Mellon transferred
54,000 shares of the Western Public Service Corporation stock to the
Union Trust Co., William B. Schiller and Roy A. Hunt, members of
the board of directors and the executive committee, so transferred and
reacquired 5,000 shares and 6,000 shares, respectively, of Western
Public Serviee Corporation stock,

The Union Construction Co. Liguidation.

The Board has found as a fact that the Union-Koppers and the
Union-Pitt reorganizations and the distribution by Union to its stock-
holders of the Koppers stock and the Pitt stock acquired in those
reorganizations were parts of a single plan to completely liquidate
Union, With this conclusion I am in hearty accord, In my opinion,
however, that finding precludes the holding thereafter made that the

distribution of the Koppers stock and the Pift stock falls within the
80 B. T, A.
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meaning of section 112 (g)* of the Revenue Act of 1928, and further
precludes the conclusion reached that application of the section men-
tioned requires that the distribution of the Koppers stock, the Pitt
stock and the other assets, even though actually made in a single plan
for the complete liquidation of Union, be broken up into three sepa-
rate transactions for the purpose of computing the gain to the stock-
holders therefrom, also that the basis to the stockholders of the Union
stock be prorated to the three separate transactions for purposes of
such computation. To so hold is to make a gain computing or de-
termining section out of section 112 instead of a gain recognizing
section, as the statute definitely shows it was intended to be. There
is nothing in that section at any place preseribing the method for the
computation or determination of gain,

The realization of gain by stockholders from distributions made to
them by the corporations in which stock is held is governed by section
115 of the act, entitled “prsrrisvrions sy corroraTions,”  Distribu-
tions in liquidation are specifically dealt with in subsection (¢) of that
gsection, which reads in part as follows:

() Distributions fn liguidation—Amonnts distributed In complete Hguidation
of a corporation shall be treated ns in full payment in erchange for the atook
= * * The galn or loss to distributee resulting from such exchange shall be
determined under section 111, but shall be recognized only o the extent provided
in seotion 112, [Italics supplied.]

From the above it appears that the statute presents a compiete and
orderly course to be followed in determining the income tax effect of
distributions in liquidation. The nature of the distribution or trans-
action for the purpose of determining gain or loss is to be resolved by
the application of section 115 (c), supra. The amount of the gain
or loss is to be determined or computed under the provisions of section
111, and the extent to which the gain or loss so realized and so com-
puted is to be recognized is next determined by the application of
section 112,

The Koppers stock, the Pitt stock and the other assets of Union
having been distributed to the stockholders of Union in a single plan
of complete liquidation, the receipt by the petitioner of his pro rata
share of such assets was, under the plain wording of section 115 (c)
quoted above, an exchange by him of his Union stock for such assets.

18EC. 112, RECOGNITION OF GAIN OR LOES,
L] L] L] L L - -

{g) Distribution of sfock on reorganisation.—If there la distriboted, in pursnance of o
plin of reorganization, to a sharebolder In @ corperation a party to the reorganization
wtock or seeurities In sucl corporation or In another corporation u party to the reorganiza.
tion, without the surrender by such shareholder of stock or securitles In such a corpora-
tlon, no gain to the dlstributes from the receipt of such stock or securitles shall be
reqoguized,

MMD T A
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Following the course directed by the statute and referring next to sec-
tion 111 for determination of the gain from such an exchange, we finid
in subsection (a) that “the gain from the sale or other disposition
of property shall be the excess of the amount realized therefrom” oyer
the taxpayer’s basis, and, further, in subsection (¢) that “The amount
realized from the sale or other disposition of property shall be the
sum of any money received plus the fair market value of the property
(other than money) received,” Applying the above mentioned pro-
visions of section 111 to the instant case, the gain to the petitioner from
the liquidation of Union was the difference between the fair market
value of the property received, namely, the Koppers stock, the Pitt
stock and other assets, and the basis to him of his Union stock, Cer-
tainly there is nothing in section 111, the section that governs the
“DETERMINATION OF AMOUNT OF GAIN oF Loss”, that gives any color to
the claim that the gain in the case of an exchange of property is to
be computed or determined separately with respect to each item of
property received in the exchange, but to the contrary, the plain lan-
guage of the statute is that the amount realized is the “sum” of the
money “plus” the fair market value of the property and the gain is
the excess of that total over the taxpayer's basis for his stock in the
corporation liguidated,

The nature of the transaction having been determined by section
115 (¢) and the amount of the giin computed or determined under
section 111, we are next directed to section 112 to determine the ex-
tent to which the gain realized and determined is to be recognized
for income tax purposes, Bearing in mind that section 115 (e) directs
that distributions in complete liquidation shall for purposes of the
income tax statute be treated as in exchange of the stock for the assets
distributed, we find in section 112 (a) a provision that “Upon the sale
or exchange of property the entire amount of the gain | * ¢ *
determined under section 111 shall be recognized, except as herein-
after provided in this section,” Referring to the remaining provisions
of section 112 in order, the first subsection preseribing the extent to
which the gain to a stockholder from corporate distributions is
recognized is 112 (b) (3), which provides:

No gnin or loss shall be recognized If stock or securlties in a corporation o
party to a reorganization are, in pursunnee of the plan of reorganization, ex-

changed solely for stock or securities in such corporation or In another T
ration o party to the reorganization,

Admittedly the shares of Koppers stock and of Pitt stock were ac-
quired by Union in corporate reorganizations and in each instance
were securities of a corporation “a party to a reorganization.” Tt is
also true that the plans of reorganization contemplated the distribu-

tion of these shares by Union to its stockholders, It is thus apparent
408, T. A
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that the only circumstance that prevents nonrecognition of all the
guin realized by the petitioner from the liquidation of Union is that
the exchange by him of his Union stock was not “solely” for the
Koppers stock and the Pitt stock, but for other property as well.
Proceeding with the examination of section 112, we find that the
exception of fact which prevents the application of section 112 (b)
(8) is specifically dealt with in section 112 (e) (1) as fol-
lows:® * * * if an exchange would be within the provisions of
subsection (b) * * * (3) of this section if it were not for the
fnet that the property received in exchange consists not only of prop-
erty permitted by such paragraph [(b) (3)] to be received without
recognition of gain, but also of other property or money, then the
gain, if any, to the recipient shall be recognized, but in an amount not
in excess of the sum of such money and the fair market value of such
other property.”

With section 112 (e¢) (1) we have a complete statutory formula
for determining the effect for income tax purposes of the liquidation
of Union. To summarize, the distributions in complete liquidation of
Union constituted an exchange by petitioner of his Union stock for
Koppers stock, Pitt stock, and other assets, and the gain is to be
determined under section 111 and recognized to the extent provided
by section 112. Sec. 115 (¢). The gain determined under section
111 is the difference between the basis of petitioner’s Union stock and
the fair market value of the Koppers stock, the Pitt stock, and other
assets. Sec. 111 (a) and (c¢). If the petitioner had received only
the Koppers stock and the Pitt stock in such exchange, then none of
the gain realized under section 115 (¢) and determined under section
111 would have been recognized because in such case the exchange of
the Union stock would have been “solely” for the stock of corpo-
rations which were parties to reorganizations and in pursuance of
the plans of reorganization. Sec. 112 (b) (3). The Union stock was
not exchanged “solely” for the Koppers stock and the Pitt stock, how-
ever, but for other assets as well, and as a result the gain is recog-
nized “but in an amount not in excess of * * * the fair market
value of such other property.” Seec. 112 (c) (1).

There is no question that the gain realized was in excess of the
fair market value of the property received other than the Koppers
and Pitt stock and, applying section 112 (e¢) (1), the gain recognized
as distinguished from gain realized or determined is limited to the
fair market value of the other property. It isat once apparent that
no part of the value received by the petitioner in liquidation of
Union in the form of Koppers or Pitt stock is recognized for income
tax purposes, the gwin realized being limited to the fair market
value of other property.
0B T.A
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As authority for the application of section 112 (g) to the distribu-
tion of the Koppers stock and the Pitt stock to the stockholders of
Union, the majority opinion relies upon the formeér decisions of the
Board in Rudolph Boehringer, 30 B. T. A. 8, and North American
Utility Securities Corporation, 36 . T, A. 320, The reasoning is,
first, that the Koppers stock and the Pitt stock having been dis-
tributed to the stockholders of Union without simultaneous physical
surrender of their Union stock certificates, there was no actual ex-
change of Union stock for Koppers and Pitt stock and that an ex-
change is a prerequisite to the application of sections 112 (b) (3) and
112 (e) (1) and, second, that the distribution of the Koppers stock
and the Pitt stock, even though made in complete liquidation of
Union, having been made without actual and simultaneous physical
surrender of Union stock certificates, the distribution of the said
Koppers stock and the Pitt stock literally falls within the language
of section 112 (g). It is then concluded that the application of sec-
tion 112 (g) requires that the distribution of the Koppers stock, the
Pitt stock, and other assets, even though actually made in a single
plan for the complete liquidation of Union, be broken up into three
separate transactions for the purpose of computing the gain to the
stockholders therefrom, and in making the computation that the
basis of their Union stock must be prorated to the three transactions.
The inference is that to hold otherwise would result in the recogni-
tion of gain on the distribution of the Koppers stock and the Piit
stock which admittedly were in each instance securities of a corpora-
tion a party to a reorganization and were distributed in pursuance
of these plans of reorganization,

Considering first the proration of the basis of the Union stock.
it has been pointed out above that the application of section 112
(¢) (1) and the computation of the gain from the liquidation of
Union as a unit does not result in recognition of any part of the gain
received in the form of Koppers or Pitt stock for under the pro-
visions of that section the guin recognized is limited to the fair
market value of the other property distributed, and no part of the
value attributable to the Koppers stock or Pitt stock is included.
It is thus apparent that the nonrecognition of gain on the distribu-
tion of the Koppers stock and Pitt stock under the ecirenmstances
herein is not dependent upon the application of section 112 (g).
It is further apparent that the result reached in the majority opinion
is not & matter of recognition or nonrecognition of gain, but a matter
of computation which is governed by section 111 and not by section
112 (g) or any other provision of section 112, | i

The most obvious fallacy in the majority opinion however is in
the conclusion that the distribution of the Koppers stoek and Pitt
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stock was not in exchange for the Union stock, within the meaning
of section 112 (b) (8) and section 112 (c) (1), but was a distribu-
tion of those stocks without the surrender of the Union stock within
the provisions of section 112 (g). This conclusion entirely ignores
and completely writes out of the statute the provision quoted above
from section 115 (¢) to the effect that distributions “in complete
liquidation of a corporation shall be treated as in full payment in
exchange for the stock” Congress, by the provision referred to,
has completely removed any doubt as to the treatment of distribu-
tions in complete liquidation with respect to the stock of the corpora-
tion so liquidated. By that provision Congress has plainly said
that a corporation and its stockholders may not defeat the exchange
provisions of the statute by a mere failure at the time of liquida-
tion to surrender the certificates which after all are only evidence
of the shares in & corporation. Furthermore it should be pointed
out that no contention is made that the Union stock was not phys-
ically surrendered as soon as the distribution in liquidation was
concluded.

The failure to apply section 115 (¢) to a distribution made by a
corporation, pursuant to a plan of reorganization, may be due in
part to an impression which seems to prevail in some quarters and
which unfortunately may be inferred from language used in some
of the decisions, to the effect that section 115 (¢) and section 112
are each exclusive of each other in their application. From the
plain language of section 115 (¢) previously quoted, it is at once
apparent that the language there used is applicable to all corporate
distributions in liquidation and includes the distributions falling
within the provisions of section 112. In other words, all distributions
which meet the requirements of section 112 are also within the pro-
visions of section 115 (e), but all distributions falling within the
provisions of section 115 (¢) are not necessarily subject to the pro-
visions of section 112,
The majority opinion does find wuthority for the conclusions reached
in Rudolph Boehringer, supra, and North American Utility Securities
Corporation, supra. Both cases ignore or overlook the provisions of
section 115 (¢), supra, to the effect that for the purposes of the income
tax statute, distributions in complete liquidation of a corporation are
to be treated as in exchange for the stock of the corporation so liqui-
dated, and in my opinion should be overruled. When distributions in
complete liquidation of corporations are treated as exchanges, the non-
applicability of section 112 (g) at once becomes apparent. That sec-
tion by its plain language is applicable only to cases where the stock
of the corporation making the distribution is not exchanged.

S0B.T. A
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Furthermore, I am of the opinion that the only reasonable interpre-

tation of section 112 (g) is that it was intended to apply to situations
where the corporation making the distribution was te be continued as
the owner of some property and the stock of such corporation would
thereby have some value and that it was not to be applied in cases
where a complete liquidation was made and the corporation, even
though not formally dissolved, had no assets and its stock, even though
not surrendered, had no value behind it. There is no language in the
statute which prescribes a split-up of the basis of the old stock between
the stock received in complete liquidation without recogmition of gain
and other assets received in the same plan of liquidation for the pur-
pose of computing the gain from the liquidation, even though it be said
that section 112 (g) does apply. The only statutory provision from
which it might even be inferred that such a split-up of the basis of the
old stock is intended, is found in section 118 (a) (9).* That section
prescribes the basis the stock received in a section 112 () distribution
1 to have for the purpose of determining gain or loss from its subse-
quent sale or disposition. For that purpose the stock so received does
take an allotted portion of the basis of the old stock, while the remain-
ing portion of the old basis is left to the old stock for the purpose of
determining the guin or loss in the event of its subsequent sale or dis-
position. Under the circumstances of a complete liquidation, however,
the old stock, even though outstanding, would have no value upon
which any portion of the original basis could be prorated to it. Con-
sequently the entire basis of the old stock would necessarily be applied
against the fair market value of all the property distributed in liqui-
dation and none of it would be left to the old stock and we would still
find no justification for a computation of the guin herein in the manner
contended for by the petitioner and approved by the opinion of the
majority,

G'ross v. Commissioner, 88 Fed, (2d) 567, is cited in the majority
opinion as being clearly in point and the facts therein are given in
considerable detail to show its applicability to this issue in the in-
stant case. The distinction between the two cases in my opinion is
readily apparent. In this case we have found that complete liqui-
dation and distribution of all of the assets of the Union Construction

T8EC. 113, BASIS FOR DETERMINING GAIN OR LO&Ss,
in) Property acquired after February 85, 1903, —The basls for determining the galn or

loss from the sale or other disposition of property wequired after Fobruary 28, 1018, shall
b the cost of such property ; excopt thate—

- - - -
(1) TAT-FEES BISTRIBUTION B~IF the property conslats of stock or seeurities dlstribited
after December 31, 1628, to a taxpayer in co
section 112 (g). the basls In the case of the #tock In respect of which the distributien

was mhﬂhhmﬂmmm.um@mwh%w
u-itl:’blhn Approval of the Becrotary, between such stock and the stock or seeurities
distributed,
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Co. was determined and carried out as a part of a single plan of
complete liquidation, Union conducted no business and was not in-
tended to conduct any business. It was organized to hold certain
assets for the purpose of giving the appearance of a class A reor-
ganization to the transfer by McClintic-Marshall of its remaining
assets to Bethlehem and when that purpose was served Union was
dissolved. In the Gross case the facts show that the stockholders of
the Tampa Box Co., which was a business corporation and had been
actively engaged in the conduct of business, determined that the cor-
poration be not immediately dissolved but that it should continue
to hold a substantial portion of its assets until such time as the board
of directors should deem it advisable to make a distribution of those
assets and such time as the stockholders themselves might determine
upen the legal dissolution of the corporation. Furthermore the facts
show that the distribution of a substantial portion of those assets was
not determined upon and the legal dissolution of the corporation
was not ordered for at least a year. It is further significant to note
that that corporation, even though not actively engaged in the con-
duct of business during the year preceding its formal dissolution, was
by remaining alive serving a business purpose—the preservation of
its name was of value and of importance in the particular trade in
which the corporation had been engaged—and, further, when legal
dissolution was finally determined upon more than a year later, par-
ticular care was taken to see that a new corporation was organized
for the purpose of acquiring and preserving the valuable name of
the old corporation. The distinction between that case and the in-
stant case is substantial and apparent. In that case there was no
complete liquidation or dissolution and no complete liguidation or
dissolution was intended. The stock of the Tampa Box Co. was not
surrendered, but retained by the stockholders for a definite purpose,
that of keeping the corporation alive in order that it might continue
to hold a substantial amount of assets, also for the purpose of preserv-
ing & name valuable in the trade in which the corporation had been
engaged. Thus in the Gross case we have distributions made under
circumstances which literally and actually bring it within the provi-
sions of section 112 (g). We have no such circumstances present in
the instant case,

For the reasons stated above, I am unable to agree with the conelu-
sions reached in the majority opinion of this issue and respectfully

express my dissen o e
Merbrr, Anﬂo/::, HI:;., Disxer, Hnﬁs. and Kern agree with the

conenrring and dissenting opinion of Mr, Tur~er.
MB.T A,
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THE ATTORNEY GENERAL

WASHINGTON \
PERSONAL December 15, 1937.

My dear Mr. President:

I received & personal call todey from Senator Dieterich.
You will be interested to know that he is entirely reconciled to
the appointment of Judge Treanor. He said that when he first
heard of it he felt some irritation, but as he thought it over he
concluded that, under all the circumstances, 1t was the wlsest
course to pursue, and he really feels very much relieved.

He further said that the long delay in making the ap-
pointment required immediate action, end that that delay had not
been the fault of either the President or the Department of
Justice, being entirely due to the conflicting interests in
Illinois. He expressed the hope and belief that when the new
position is created there will be no such conflict and that &
satisfactory solution would be found without delay.,

Sincerely yours,

The President,
The White House.
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THE ATTORNEY GENERAL Dec2l S oMY
WASHINGTON

December 20, 1937.

it
\(-_U_x ™ THE WHITE HOUSE
\{:}'

RECEIVED

My deer Mr. President:

Sometime ago you spoke to me about
the Kansee City Election cases. The ettached
editoriel from an Oklahoma paper indicates that
these matters are attracting some sttention out-
gide of Mipsouri. Incidentally I must say that
I have heard nothing whatever directly or
indipectly from either of the Missourl Senators.
I am bearing in mind what you said when we last
discussed this matter.

Sincerely yours,

/"’C .

e President,
White House,



Che | -1115:.1 Cribune

Tulsai, Oklahoma, Friday. ecember 17, 1913
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THE ATTORNEY GENERAL

WABHINGTOM .
.’A December 23' 1931.

My dear Mr. President;
The enclosed memorandum I have not
shown to anyone. I hope it may be of

some help,
Very sincerely yours,
The President,
nll lh:ltn House,




MEMORANDUM

by

Ho8.C.
December 23, 1937.
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The business recession, merked by & falling-off in production end
employment, is the most urgent domestic problem confronting the Administration.

If present tendencles continue, the situstion will be increasingly
difficult to deal with. In that event, remedies more far reaching than
those generally discussed will have to be devised.

Peychological factors, no doubt, enter into the equation but, we
do not generally realize how important they are or why they ere important.
Existence of a pervading apprehension would not, as a mere state of mind,
produce any substantial change in the course of events. The change comes
because of what men do when they are afrsid. The control of credit in the
hends of scared men results in the curtallment of ecredit.

Bankers, as a class, are peculiarly susceptible to the psychology
of fear, ¥hen the large financial centers are apprehensive, this feeling
spreads throughout the entire banking system and tends to affect the policy
of its 15,000 banks. If by various methods, such as violent or hysterical
gttacks upon the President, asseults upon the policies of the Administration,
the issusnce of secare propeganda relative to taxes, debts and the budget, a
widespreed feeling of bewilderment is created, then those most susceptible to
such influences, by a sort of self-hypnosis, take alarm end, exercising their
undoubted power, call in loens e&nd restrict credit. Banks become clogged not

with money but with unlent credit, Prices and business begin to slide dowm-



ward, and each drop in the market increases the fear and stimulates feverish
activity upon the part of the banks to become what they call "liquid®. Fear
also has itas paralyzing effects on contemplated businese ventures and all
private spending programs. The "hoarding" complex 1s developed and the
circulating velocity of the available money supply is greatly diminished.
Manifestly, a morbid peychology mey have devastating economic results.

Two problems thus confront us: first, how to allasy zlarm and restore
a better psychology; seoond, how to establish a more stable banking situstion
80 as to meet the need of an adequate money supply and minimize the effect of

recurrent psychologicel manifestations upon the business structure of the
country.
FIRST
The problem might best be approached by the emergency method of
removing, so far &s reasonably proper, the immediate causes of alarm, be they

real or fietitioua. If, thereby, the downward movement can be checked, the

present feeling of apprehension will be supplanted by a spirit of optimism.
If this happens the immediate danger will have been passed.

Therefore, I em thoroughly in accord with plans (some of which are
already under way), having to do with such subjects as :

b) Publie Utilities,
¢) Housing,

Re-adjustment of the tax rates on capital gains,
Modification of the undistributed profits tax,
Compensating taxation,

m fﬂ‘ﬂdtiming of R'l F. ﬂ-,

Carefully framed anti-momopoly legislation,

A Navy bullding program and

General measures of a reassuring character.
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Under the last mentioned group should be included the setting up of
machinery to assess, on a sclentific basis, the value of our national essets.
Thia is the neglected side of our balance sheet. Onece our bocks reflect not
only what we owe but what we have it will appear that our country is one of
the least debt-ridden in the world. Our expenditures, now repressnted in
part by our national debt, have not gone into & rat-hole. They have built
and &re bullding the most glorious nation in the world. This subject could,
I am persuaded, be hendled in such fashion that publie apprehension would be
converted into public pride.

It must not be forgotten that many infletionary fectors heretofore
existing have been removed. The soldlsrs' bonus hes largely spent its force,
Government spending has been curtalled, and the measures taken by the Federal
Resarve Board to forestall a run-away inflation have had their intended effect.
Bond selling by the Government to the banks, which has a tendency to increase
the amount and eireulating velocity of the money supply, &nd which has
heretofore been followed with marked success, has its necessary limitations;
and we are undoubtedly suffering from price levels imposed by monopolistic
practices.

Any drastic attempt to balance the budget would do more harm than
good, for it would necessarily have a deflationary effect. A movement in
that direetion should proceed with extreme caution and preferably in the face
of a riging market.

So long, however, &s large financid interests retain their present
measure of control over the expension and contraction of the money sunply of
the country, it will be necessary to adopt palliative methods and continue
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"conservations" and negotiations tending to restore what is known as
"esonfidence.”
SECOND

If remedies of & more permanent charecter are to be found T am
persuaded that they lie in the assumption by the Government of greater and
greater control over the money supply and the sources of credit. All the
banks should be drawn into the Federal Reserve System and deprived, so far
as possible, of their power to inflate or deflats the circulating medium.

It is generally agreed that by far the most significant part of
the money supply is in the form of demand deposits. The loaning system as
practiced by the banks 1s largely based upon the use by the banks of money
deposited by individuals and corporations, in checking accounts. Such
deposits, sometimes celled "check-book money", are far more important than
actual currency. If such money can be expended or contracted by banks, there
resides in the banks the power to inflate or deflate the money supply.

Let & simple illustration suffice. If the 15,000 banks of the nation
should simultaneously call in their loans, the result would be devastating
because the aggregate destruction of synthetic money would be enormous. If,
on the contrary, the 15,000 banks of the nation simultenecusly began making
loans well above normal, synthetic money would be rapidly created and there
would probably be an unhealthy boom,

I am quite aware that booms and depressions cennot be explained
entirely in terms of money. Other factors of importamce intervena - many of
which are beyond the power of sny government to control - at least under
existing systems. The final solution lies in the far distant future.

Nevertheless monetary control is the most potent implement now svailable to



}

us in such emergencles. The key to the mystery may very well lie in
the assumption by the Government of its full constitutlonal power over the
money of the country, leaving to the banks thelr purely banking funetions.

This Administration has taken importent and decisive steps toward
an enlightened monetary policy. I do not think the benefits thereby derived
have been sufficiently stressed or fully understood. The calling in of gold,
the eliminetion of the "right" of redemption in gold coln, thes anti-hoarding
measures, the melting down of gold coin into gold bars, the substitution of
& gold bullion system for a gold coin system, the reduction of the gold
content of the dellar, the changes in the banking laws - all were forward
eteps. I think, however, we must move much farther into this general field.

I doubt very much whether anyone can supply a fully satisfactory
answer to our problem. Very likely we shall have to feel our way into a
solution.

Amongst the measures worthy of intensive study are the following:

1. A resumption of open market operations by the Federal Reserve.

It requires no additionel authority and has been used successfully both here
and sbroad. Moreover, it is a reversible process and cen be used to check an
expansion that mey tend to be too rapld.

2. The formulation of & peinless process of desterilizing the greater
part of the remaining gold (about 900 million) previously sterilized by the
Treasury.

3. The Export-Import Bank could be revitalized and used to good effect.
Here is a field we have barely touched. I have no doubt that, with appropriate
supporting studies, outlets for the sale ebroad of products and merchandise ecould
Steadily be developed. There are many potentlel exporters who could function if
“elped end encouraged.



4s An intermediate finaneing system might be developed to supply
working capital to small but sound industries. Perhaps, the best approach
would be through expanding the authority of R. F. C. in the metter of
privately organized mortgage corporations with authority to lssue assured
debentures purchasable by banks and insurence companies. There are various
ways that this could be worked out thereby covering the painful gap between
the large means available to large corporations and the limited means
available to amall corporations.

5. A possible extemsion of the Postal Savings System.

6. A re-consideration of the amount of reserves to be required of
banks as ageinst demand deposits. This opens up & controversisl field of
large importance and one that, sooner or later, we must more thoroughly
understand.

A1l these measures move into areas which have heretofore been left
almost entirely to private banking. The crucial ides has to do with the power

of the Government in the matter of credit and the flow of the money supply.
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THE ATTORNEY GENERAL

WASHINGTON
k&\ December 30, 1937.
> 2

3 o O~

My dear Mr. President:

The Christmas gift I prize emongst
my dearest possessions. I have rarely if ever
seen & more beautiful or fascinating book than
the one recording your South Americen speeches.
It was charecteristically generous of you to

send me such & priceless gift.

Sincerely yours, e
N, lerarig +

The President,

The White House.
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