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ovens, in prooei!Sing coal, in manuiacturing anti marketing tho byprod· 
ucts th~roof, and in carrying on relaloo industries. The ~nining 
100,000 slllll~8 of K oppers Co. stock were owned by Henry .B. Rlt&l, 
chairman of I l1o bon1·d of directors of tho Koppers Co., and by members 
of his family. 

For about 11 year prior to March 1931 t ho ollioot-s of t he K oppers Co. 
had boon oonsid~ri ng a plan to roorgiUliu tho company for tho pur· 
pose of ooneoli<l&ting Ut& interests which the oornpRity's stockholders 
owned, in the liallle proportions, in other companiES. a. W. Mellon, 
R. B. Mellon, C. D. ~larshall, H. H. ~JcCiintie, and H. B. Rust owrK'<l 
the oommon sha.res of Fuel Jn,·eslJncnL ;VI!ociales, which in lnnt 
owned a group of other companilll!, principally IOCR Led in Boston. 'rho 
reorganization wu proposed also in order to ll(>CUre individual instead 
of corporale ownership of the stock of those v!IJ·ious oompanics 8lld to 
facilitate t he ooonomiCllcl control and Olllll'ation of sucl~ corperationa. 
There(ore, tb() following plan, dated March 30, J93L, was formnlnled 
and submitted to tho interested stookbolders: 

'rile alocl< of Tbe K-rs Compuy, Cormul.r b4ld ,,. ~ntlc-YarobAII Cor· 
poaUon. bot rt'<tflriT '*" o.nuaterred to Tb~ \inion Conalnlrtlon Company. It 
Is dcolrcd to hne tlala IJ.O<k <llltrlbu~ to lbe 1to<kl1oldera of 'Die Union Oon· 
structlou Oomi')An)' wltbom rooognltJoo ot gain tor tax purvoses. In thll coru1~ 
tlon It baa bec.u 1111JI('8tl'd tbnt It mJgbt be ntlvltai>IC co eomblne under one )fo88n· 
ehu..~ts '.l'rust a ll of lhe rtJ(.-.ets now owned by 1'1tc Ropt)t:ra OotuJ)Qny fl~ well til 
Fuel l nvceuucru .AM.aoeiAIH, an e:xbt-lng Mfllf.Bttebu~Jetl8 Voluotary A880ClnUon. 
•bleb OWt\3 ft rnaJoriL.f ot the oommou stock oC Eat!tcr-u Ont1 and Jo"oel Af!SOCio lM. 
(The prHC.uL capltallaat.lon o f i'Ue.L Jnveetmeut A.Mot11ll.e1J toiUI:lJJt.l of 000,000 
COlWXLOD aba..ret owned bt Lhe 1enU~rn~n who at prcecot, dJreetl1 or l.ndlrecll.r. 
own Tbe Kovpert Oontpanr and 815.630 $7.00 pre.tcrred &harts owned b7 Kopl)('rt 
Oaa and Oon Company. It 1wr mhotantlally no ooratandlug llabliiU.._) 

Tbe toUowtnc plan bas I~ tup~ to eorry out tll.e tol"f&&l.ng pu.I"J))OIet and 
lclcldeDt:alJy abo to strencme:n the Fuel Jnve.ta.ent pre/erred stoek and tbtf'tl'br 
the eenllnp ot KoJ'Il)eN Qu and Coke Oompell)". 

To• Pr..t.lf 

(1) rJ'be •loc.tr:holdtra ot. T1Hl Koppc.re Company. CX('f:Jlt tbe Unlou OOaltlltructlou 
CoruJ)auy, unite In org,ml zlng The Kop:JX!re OomJ:Wm)'. u Al41ssllcbtk"<Ctl8 TrtUJt, 
bercloatter cull€'d Oompnny X lo wb lcJ.I Ul{l.f trnn .. trr ull Of l11elr eh~•rcs Of auodc 
of the p~ut Komx~rs Comrm.ny of Oelnwnr~ In rxehange tor all ot the fltoe-k of 
Company X I.Mutd to them tn proporUon to lhtlr rnpect_IV"e contrlbutlotll to 
Companr x. 

(2) 'Die Uolon Coottn•crlao Compan,- tranaftrw to Oompanr X all o1 Ira atc>tk 
In lbo oxioliOK KOI)IIOra Com pear of Dela ware In t xcllanll" for lhal'ft of IIOC:k of 
Compeny X laa-ued 10 It also In a proporUon IJuod on liB OODtrlbutl<>n to 
Oompanr x. 

(3) 'lbo l'nlon Conoll'U<Llon Compeny dlotrlbut..- lo ltl lhartholdml pro rata 
tbe atoc:k of Compenr X aoqulrod uodtr IU'P (2). 

se B. T. A. 
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(f,) Tbe OOIDZDOD abareholdel of Fuel IOVfllUJHL .AiwlotlatM btl»• Lh4 UDM U lbe CJOCDIDOD abarelaOktul of 0oaP'.D7 X lt'Uif{'f aD -~ o1' he~ lPY"e.\• ment Aaoc:tatce 10 ComPAnr X u a C"Ontrlbutlon 10 rttphal •urpltQ-(IT -.ell tbt MDIII tO CoaJ)ILDJ' X for lbe leure tbt7 orlc,t:DAIIT paid f« IRK'b •h...- Wbidl WQ • oomJnaJ na 
(6) The ~,. 0oapoJ~7 ma1 aow bo .u-1-• • • • The first. lour ltepe lh.a outlinod •ere to~rritd oul. On April 24, 1081, a Mo!ll!llchusetts t·olumory associalion n1med lhe "Fuel CompAny~ wu formed. On llay S, 1931, its name wu changed to "The Koppers Company• (hereina fter called the Koppen trost). I ta autborit.<d oapital wu :.00,000 ,)tlft1! of no-par valut. Filly of ils shares """'"' is&utd to B. B. Rust in exchan~ for 10 aharN of Koppers Co. lllock. On April 2-:i, 1081, the declaration of trUllL wu amendtd to assij!ll • p•r value of $1 to taclJ ~hare and tho ~·ining 499,9:.0 &ham! of the lrtllil Mre ...... oo lo Jl . n. R ufll, and mo.mbers of his family in exchange lor 99.900 shares of 1be Koppers Co. ltoek. 

On Ma~· 8.1931, the Koppers tru'<l iJ>Crea.<td il& aulhorit.<d silo,.. from 000,000 to 3,000,000. On the ne.rt day its t ruswes Re<:el)ted a plan o! reorganization pro.,.-1 by Union, ,..hue!Jy Union trans. ferrtd the 000,000 outstanding sh•"'-'l of Koppers C<!. stock in ex· ch•n~t~~ for lhe ftmaining 2,00o,OOO shares of 1 he Kopptrs tntst. Upon tho in&ruelion of Union, such shares wt•re iS&ued to A. W. Mellon, n. B. ~fellon, C. D. lrar.hall, and U. D. lfeCiinlic in lho amounts of 7GO,OOO, 750,000, llOO,OOO, and 000,000 ahuea, n!l!peetit·ely. That melhod "'llll adopttd pui'IUant to a reaohnion of lhe Union bosrd of directors, passed on ~Jay 0, 1931, which provided that a dh·idend of the 'i/100/100 shares of Koppers lruSI be declared payable to tho Union common stockholders and cltargold again.<!. ita surplus. At tho arne rime the ollicers of tho trust were authorit.<d !A) purchase ull of the outstanding sh.l.n!S of Fuel lnvestmo.nt Aseoeiatts. That pur· cha.e .,..~ made in May 1931. 
The petitioner's books show the receipt of his Koppers tnallt !ham on May 9, 1931, as a tiiX·free dividend a-.Aulting from the reorganim· tion or Union. Appropriate entri"" appnr on Union's books ftfttd· ing lhe 1ransfcr of 1he Koppers Co. stock to lhe Koppers trust, the di!tribution of Koppers trust sham to Union stockholders and 1he ftimbursemea>t of the Ko1>pers Co. for transfer lt&mpe. ' It "'"" stipulattd ~hat, except for the purpose of dctemtinilll( tho amount of tho carnmgs, profits, or inoome of Union at lhe time of Ute tnnsfer the fair 11\Arkel nlue of all I he net ~ts of Union including the llOO,OOO 8h&rt'S of Koppers Co. common stock ... ~ $44,003,766.73, of whicl1 $37,:.00,000 was apportionablcto Uae 2,@,000 shares of Kop1><rs trust and $7,493,766.73 wu apportionable to the IIB.TA. 



A. W. :MELLON. 47 
6,000 sham of cnpilal stock of Union, and lhat ~ho ratios existing 
at that time, on the bnsia of such apportionment, betwCAln the fair 
market vrtlue of the patilioner's 1,500 shares of capil•ll stock of 
Union and the petitioner's 760,000 sham in the Koppers trust, were 
16.6551 percent nnd 83.3449 parcent, respective.ly . 

. 'l'!>.c Pitt Secur-iti6s Oorporation-U11i011 01>1181ruclion Oo. rurrgan-
1Wtwn.-Oo May 21, 1931, lhe Pilt Soow·ilies Corporation (herein· 
after culled Pitt) Wl\8 orgfltlitecl under the laws of Ll1e Stule of Dela­
ware with nn aulbotited capital of DO shn•-es o! stock of $100 ptll' 

value each. On May 22, 1931, the officers of Union subscribed for 10 
shares of Pitt slook nnd paid therefor $1,000 iu caslt. The snbscr ip­
tion contained '"' option to ropmx:hnse Ute sll!ll'<lS at $105 per sllaro. 
On the srune duy P itt accepted Lhe subsct·iption. On l\[uy 26, 19311 
the bonrd of directors o·f Union approved •uch subscriplion and di­
rected its officers ro trnnsfer the 10 sl1ares o! Pill stock to Pilt when 
the latter should e3crcise its option to rcpttt•chnse. Thereupon the 
board adoptee! the following plan of reorganization: 

Union Coostroctlon Oom11rtany, he.J.ug tho owner or nn of I he outstondlng C:UI)II,.al 
J<tOCk or Pitt &!rurltles Corporntloo, that tJI: t<1 SIJY. ten (10) shares. will tra111· 
t<-r to PJtt SeeuriU('f:l Coi'J)Orntlou CC!riJLlo O&!Kl:ts b1 u:cho ug~ tor the rttnlllnlng 
forty (40) llbares ot the capitol stock of Pit.t's SecurU.IeH OCH'J)()rnUon which lt 11 
nutborltcd hJ lt1J Cblt.rlc.r to IB!uc, PJtt Sccrurlllei! Cori)Ornt,lon nSiiumhlJ tand 
nb'l'celng to fltlY or sotlsty an(l perform cert1lln lndebtOOnc·!\Ul, UabllHies aud ol.IU· 
gnttons ot or tu~:eumed by Untoo Construc·tlon Compnny. '11te f;tlld forty (40) 
sharotJ ot catlllAI stock o.t Pitt SecuriUcl!l CotJlOmUou wUI be lmmedlatcJy 1'111r 
rdbmed IllS tt tlh·tdcod to the stockholdPr~ ot UuJon Consnut-tlou Comv«Dl\ Lhc 
('Orpor1ltlon's 8111']llns be:Lng ln excese ot the book nllue of tho o~te CYJn\·t;y(Ml 

w Pitt Securltl~ Cora)(lrntion. 

and authorized its officers to execute on indenture in hurmony with 
tl1e p.lnn. 01t the same day the officers of Pitt adopted resolutions 
direct::i.ng reciprocal actions by Pitt. 

By tho ident01-e dated and executed on Jun& 1, 1931, Union traos­
f~rred to Pitt, in exchange for 40 shat-cs of stock of the latter com­
pany, IISS'lfS \•alued at $12,552,471.78 and consistiog of $980,2J9.51 ht 
cash, certain accounts receivable, stocks, bonds, misoollnneous pl-op­
erty, and the Water Street land. Pitt agroecl to asstLme all of Union's 
l iabilities and obligations except those rolating to the redemption of 
the first preferred stock of McClintic-MilrslHlll (being those invoh·ed 
in the Corbett suit) . Union thereupon distl'ibuted to its st.ookholders 
the 40 shares of Pitt stock, of which tlte petitioner received 12 shares. 

On Jun& 1, 1931, P itt reacqtdrod the 10 shares of its own stock 
f1·om Union and paicl $1,000 therefor. 'l'ho tronsfer of the assets 
from Union to Pitt is refleeted by appropriate entries on the books 
of both compaJiio.~ under date of June 1, 1981, ns to all asseta but ca•h 
nnd, under date of JUlie 11, 1931, as to caslt. 

se B. T. A. 
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On J une 2, 1931, Pitt rece.i'l'td a payn1ent on an a=unt rece.i\'ablt 
transferTe<l from Union and tlle usual rent from t.be 1- of tho 
Wat~r Street property. Later in t.be month it reoeh'OO furthru- fH<y· 
ments on accounts receivable so n·~nslerrl'<l. On Jnne 1, 1931, •n•l 
thereafter in that month, Pil.t. paid t't!f'luin cut·t'l'nt bil ls s.uch tiS~,..,.,, 
formerly paid by Union. Subsequent to June 1, 1031, Umon n.'<llltvl'<l 
oo cash ext.-pt the $1,0:10 representing the t-epurchase of the Pit t 
stock. 

The certificattS of stock of Pitt issued to the Union stockholdN < 
were dattd June 1, 1931, buttbe rece.ipt' therefor wtre undated. Th~ 
rece.ipt of IJ1e Pit~ stock by lbe petitiootr L• l'hown on his book$ uncler 
<We of June J, 1931. The original is>uelitomJ16 affixed to Ute stoclc 
certificates wtro Qlarkcd "coneellcd" June J, lOSt, but tbe vouchrr 
and check lherolor wcro duled Decrunbcl· 29, 19311 and June 8, 1932, 
l'llSj>CCt h•ely. Tho \•ouchers for lho purrhttSC of I he transfer $ttunpo 
upotllbo trans fers of stock by Union lo Pitt were prepared ) (uy 25, 
1931. The cheeks therefor wero dated Moy 291 1031, and paid on 
nrious dotes !rom June 8 to July 2, 1931. 

On June 5, 1931, all tbe stockholders of Union consented in writin:: 
lo the dissolution of Uoat corporation and the di."tribution of its a.· 
sets in complete liquidation thereof after the peyment or otber dis­
position of its debta and obligations. noe boerd of directors ol 
Union the.reupo11 ordered such dis.olution nnd di~tribution nnd au­
thorized iUI offioors lo take all action ncocssary to accomplish tJonl 
purpo6C. On or after Jome 6, 1931, JUtd duri11g that year, U nion dis· 
tributed its romaining assets to its stockholders. The corporntion 
WIIS dil!SOI\'ctl on June 29, 193t. At the time"' the said distribution 
lbe fair market va lue of tl1e gr'OIJ8 oo-et~ dish·ibutcd was $3.112.· 
746.83, of which the petitioner reccivcd eec:uritillS o( Ute fair market 
value of $922,145.161 aoorued inte~ on bonds a.mowoling lo $11,· 
323, and $380.01 in cash. The petitioner's books show the r&eeipt of 
such distribution under dale of July 27, 1~1. 

On Juno~. 1931, tho Union direclora also authorized the distribu· 
tion to it" individunl stockholders in proportion lo their stock owner· 
ship of 6,000 sllll'l'll of KoJ>t>cra Ons &. Coke Co. stock, 300 shol'l't! 
ol Dellclleld Co. stock, and 1,500 Rhnres of Wot~tinghou,se AJr Brake 
Co. s~oek. VouehN-s wero prepared on May ~. 1031, and clu~ck• 
wero t8Sue<.l on l\fay 29, 1031, to oover ltat6 and Federal transfer 
stanops upo~1 the various sbo.res olatock iu th& snid three oompllnil"'. 

ll was atopulattd _!bat except for the 1>ur~ of determining lbc 
amount of the e.mongs, pro61$ or in<:Olut of Union. at U1e tinl<' of 
Uoe transfer . from Union to Pitt and Lh6 distribution of tJ1e J>itt 
stock lbe fatr 01arket •alu6 of all the net IIS8etA of Union "• 
$7,4.:10,li7G.28, apportionable as follows: 

M8.T44 
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To <10 obtr" ot c-apiW atodc ot l'llt SoeuriU.. OorporaU...__ $4, :>20.14& 61 
To 6.000 aha,.. ot c-apiW atodt ot Union Co .. tructlon Co-- 2, 11130,426. U7 

7, ~- 575. !lS 

and that the ratios then existing, on tlte basis of such apportionment, 
betw~n the fair mnrket vaJue of tlte petitio~r's 1,1100 shares of ca)'· 
itru stock of Union and petition(lJ''8 12 shal'll8 of capital ~>took of Pitt 
w~re 89.9816 and 60.6684 P<'rocnt, t•OSJ>oclively. 

During the period from its format ion to its d issolution Union bad 
net earnings (beforo distribution, if any) amounting to the sum of 
$1,060,135.23. 

'!'he Union-Koppers rcorgani7-lltion nne! tlte Union-Pitt reorgan­
ization were parts of a plan for Uto liquidation of Union. 

In his return, petitioner reported as capital gain the net excess of 
the cash plus the market value of tim I!OCuritit'S distributed to him 
J>ursul\Dt to the liquidation resolution of June 5, 1931, Ol'l'r ilie ad· 
justed basis for his Union stock, ar~r t~llocation of p&rtof his original 
basis for such stock to Koppers shares and PitL stock. In computing 
his capital gnin, petitionl'.l· deducted tho 8Utn of $139,577.03, hl'ing tho 
amount of the liabilities of Union which he had assumed as eonsidl'r· 
ation for tho liquidating distribution and which had '-'> paid by 
P itt at his request and for his aeoount. In computing the gain with 
r'CSJ>ocl. to the Union liquidating dividend (as in the case of th0 
Bethlehem bonds) petitioner u.sed lUI tho March 1, 1913, value of 1dc­
Clilltic-Marshall Construction Oo. stock a figuro of $353 per shnre 
fot· Ute common and $148 per sllfire for tho profun-ed, stating on his 
roturn that such figures wore IAlntntivo and tbat subsequently proper 
figures would be presenled. In the notice of deficiency respondent 
mado no change in this dntenninnlion of gnin on the liquidation of 
Union except to assert a lower adjusted basis for petitioner's Union 
lltock on aeoount of his determination or MArch 1, 1918, ,·aJue of 
McCiintic-MArshall Construction Co. stoclc. 

In his answer respondent aftirmath'l!ly a,·ers that he erred in his 
notice or deficiency (1) in understating the amount of the distribu· 
tion in liquidation; (2) in applying section ll2 (g) to a portion of 
the distributions; and (3) in foiling to tl"l'&t the entire amount or 
tho gain realized on such liquidation as ordinary income subji'Ct to 
surtax rates. 

V.-Th& Payment. by Union C'on1truclion Oo. and. Pitt SecurUiu 
Oorporation for tit~ Account of Petitioner. 

At the request of tl1o petitioner aud tlto throo other common stock· 
holders, transferees of the assets of MeOlintic·Marshall, Union pa id 
during 1931 the following amouniA for the pnrpo!!eS indicated: 

IOB. T. A.. 
208~7-----
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t:S.d.C» a. 7111..50 
1\1\00 ...... .... 

2.11l2!1 
1.,1(11)1 ... ., 
c.•u 

The above payments wN-e made lor U&B account of tho petition~r and the three other •t«kholdors in proportion to their stock owner· ship in McCiintic·lfan;haU and carril'd on Umon's books a• Of"'n accotmts against each of them. Union transferred th""" account& to PiU and appropria te entries N'lle<:ting ~ueh tr&J,.fers wore made 011 Pitt's books. The item of $2.300.87, Jlllid lfay 8. 1931, was an indebt· eel.- or Umoo which was errolltQusly charged to the pel it.ioner and other stockholders and paid by them in .l:>eoonber 1934, as herein· ftfter !!el forth. Petitioner's proportion of llltch item wtl!l $710.07. During J931 PiU paid otlltr obligations of )fcClintic-~laJ'llh&ll aggro· 1,'1lting S2,327.89, for which petitioner nml its oth~r stockholders were liable as such transferees and charged them to the stockhold~rs us accounts l'e(.<eivable. Thus, P itt's books ~howl'd a total charge of $29,002.30 to the petitioner. T he petitioucr's books show Uoc same amowot under date ol Dc<em!Jrr 31, 1931, as his debt to Pitt. On J une 6, 1931, the petitioner and the lltree other common stock· holders of Union, in eomideration of the assignment nnd transfer to Uoem by Union of aU of its assets in complete liquidation, entered into an agreement wit b Union to pay, in po'Opoo·lion to their stock­holdings, aU of Union's liabilititt and obligations relatmg to the Corbell claim, which was primarily a potential liability of Me· Clintic-),hnhail and had betn &81untl'd by Union. The Corbett C&8G was settled on or about J uly 16, ltl31, at an &fl'l(ft~le eost of $465,256.77. Thia sum •as eomposed of tho following itelllll which Pitt paid at tho rtqUHt and for the accounts of the pelitiontr and the three other Union stockholders: 

..... - -r-~~--------~-------~---,..,., ~~r.pp. ........................... Stu~~~~---····- ..., •• 
Ju!J II " ·~·....-···~••uhoOO-••• • ...... ~Uoo••••••••• IJ,TJt, lf ~~ looc'. O«'doo ·········- . ·····:J:··· .. ···-·············· .. , •• wn• Unr ................... ... -.. :::::::::::: : ·oe...::::::::::::::::::: ·~: ,...... __ ...., .. - .............................................................. ._.__ ....... 17 

The foregoing paymente were ch~rged by P itl to l~ aewunts of the petitiontr and the three other t'nion llockholden and ra.rried on P itt'a MB.'J'. A.. 
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books as A()OOunts rooeivable. On July 27, 1931, the petitioner's 
accounts reflt'Ctt'd the payment of $139,077.03 made by Pitt for him, 
but the •nm of $20,203.03 originally paid by Union and 1\SSumed by 

did not opp~ar on his books unti l D~enooor 1, 1931. Tho charge 
of $169,479.83 oj,'1linst the petitioner on the bookll of Pitt remai ned nn· 
changed unli l December 7, 1934, when the tunotmt was balnnced by " 
credit entry of the snme amount, No intere!t was charged or paid on 
the account. 

Under dnto or July 27, 1931, an entry appears on the petjtioner's 
jo11mal in tho amount of $139,677.1» de9Cribed as ''Bills payabi~I>itt 
Seeur. Corp. l\fr. Mellon's liability 8l! traMfet-eeof McCiintie-Marshall 
Corp. on account of the Corbett suit~ agreement of June IJ, 1931." 
In Ute Cl\!lil of n. B. Mallon, the item was not entered on hls books as 
bills payabla to Pitt u ntil December 31, 1931. '11te offsetting debit 
ent ry w!lS toR. B. Mullon'a U nion account, a crtpitnlnccount covering 
his investnoent in thnt oorporation. T he Jlll,IIM preceding the entry of 
JtLiy 27, 1931, contain entries dated in Deocmber of that year .• 

Thereafter, the record reveals no intention on the pnrt of the peti­
tioner to repay suc:h sums until on or about November 30, 1934. On 
that date the estate of R. B. Mellon sent a letter to Pitt stating that 
according to the books of th& lateR. B. Mellon, he was indebu.d to P itt 
in the sum of $Ul9,479M and inclosing a eheclc for Utat amount. 
Thereupon Pitt made immediate demand for payment of a similar 
amount from tho petitioner and proportionate amounts from tho other 
t.wo stockbolde&-s. On December 4, 1934, tho pet it ioncr paid to P itt 
$169,479.33 nnd &'OOOr<kd such paymant on his bills payable account. 
In December 1934 :MaClin tic and Marshall nlso made payment ro Pitt 
of their portiol\8 of such sums so appooring on Pill's books. 

During February, March, and May, 1931, Union made several pny­
mcnts for :McClintic and Marshall. After June t, 193L, Pitt made 
similar payme,nts for them. These items were carried in sepurate 
accounts on Union's books (and subsequent to June 1, 1931, on Pitt'~ 
books) and were currently repaid by the debtors. 

On 1\l.arch 7, Juno 18, September H, and December 151 all in 1932, 
cush distributions described as di,·idcnds were made by Pitt to its 
four stockholders in proportion to their respective stockholdings. 
The amount distribuu.d on each O«asion wna $27~,000. In each in­
stanoo petitioner rea~ived $821000 and R. B. 1\fellon, Marshall, and 
McClintic eaeh rooeived proportionate amounts. 'Thus petitioner re­
ceived in 1932 dividends aggregating $330,000. At the time the pay­
ments described abo,·o ,.-ere made, no steps were taken ro apply any 
portion of the amount& distribuu.d agaill8t tho accounts carried on 
fhe books of P itt as owing to that oorporation by each of Uu~ four 
stoekltolders. J>itt acquired tl1e cash so di!tribu!A!d by re&son of U1e 

30 ll. T. ~ 
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payment by I he KOJipers tn>St of ill a~oUDI or $J.JOG,250. Xo •cuon autl1orizing the distribution of a di.-idwd to U>e etockholdus was 1aken by 1M hoard of di~lOrs unlil )lan:h 2, 1933. On tltat d111n a meeting o f the board or directors ..-as held. the minutes o r ..-hieh ...,. cile tl~e pay111ent by the Koppers trust of its *'lCOUDt and the d~ribu. lion of the proce«<s, · ·itb 1be uceptioo of $6.2.l0, to the stockholden. of P itt in acrordanoe ,.·ith their shoreholdings and f11rtllfi recite the adoption of a resolution appro•·ing tbe action of the officers o f the company in making &uc:h distribution. At tbe time of the distribution of tb~ Bethlehem ltock and bonds to the lour s1ockholders of lleClintic-llarshall, February 10, 1031, they ru<CCUU!d a rt'fundlng receipt wbieh provided that i f any of th• teock or bonds so ,....;oil-ed by them should ba required to pay the Corbett da.im or an.•· liabtlity arising from it, 1hey would return to McCiintir-Morshall such Br thlehcm securities as mijlbt be needed for that purpcll!!('. They also clepoo;ited 12,(JOO 5hal'l'l of Bethlehem com­mon stock as oollacerol,;ec,urity to proltct U>e ~fwl(ling .-ipt agn>e· ment. • Cpon the &ettlement of the Corbett au•t tl1e Bethlehem stock and n-f unding ,_ipt .-e~ return«~ to the four .-..ockholders. During the fM!•·iod from it• fonnation to tl>e pa>nwuts made in Jllly 1931, a~gating $165,2:1().77 and relating to the Corbett claitn, P ill did noc. "''stain lUI operating loss. In his notice of dcAcienc~· respondent made no addition to peti. tioner's in<acne on account of tl1e payments, ag~ling $100,479.33. made on hi4 beliAif by Union aud PilL In his ans"-er he aftirma­th·~y alleg«< that such paym~nu constituted <lividend5 o.s contemplated by l!eCI ion 11:1 o( the Re•-.nue Act of 1m. The payments abo<t described. aggregating, in l11e cue of peti· tioner, $169,4i9.33, ..-e~ dividends and not loans to petitioner. 
VL-TM Fai• Jlarl·t) ral11" of Stork of !JcO/inJic·Jiar•liall CoMtrwfio,. Co. 

In his mum for U>e taxable year, ln computing gain ..-ith respec-t to a liquidacins: dividend from Uoe Union Constmdion C-o. and on the ~le of ~rtain bond& of !he Bethlehem Steel Corporation acquii'N by him, as herein eliewhe~ decribed, petiliollC'r used u tbe nlue on !larch 1, 1913, of 0,030 shares of common stoek and 600 ~b&rt'l of th• preftrftd •ock of the MeClintic-llarsball Conatruction Co., then owned by hin1, • figure of $353 per aha~ for the common and $148 P"' •hare for the preferred. I n the return th~ following rMe.-..atiol1 was made: 

Ia tiM ,_putAI.Iotl fll pto wit) - to tiM llqalolatl"' 41•- .-1•«1 tn- Uoloo ~loo Oooo .. DT aDd liM Mlo ot bolld.l of Bolhlolltm 8ttel HB. T. A. 
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OompeoT ("'I>C>r<od on S<btdule D), • lt'ntoth-e bula llu been ooop<ed. 1< 
Jt btlle,~ed that 1hrc cain ..o romputed aud r«urned 11 la1 ucest ot the galu 
actuaUy ~alll('d. lo due \.'OUnte a prOIX'r bulls wlll bo l)~ntcd and cloltnl 
for refund 6h'(l. 

The ~ndent detcnnined the M~trth 1, 1913, value of tho common 
and the preferred stock to be, respoeti>·ely, S168.M and $123.23 per 
~haro. A t tl1o hearing the )\[arch 1, 19131 value of the preferred stock 
wne stipulated to be $130 per share. 

The i\IcClintic-Marshnll ConsLruction Co. (hel'l'innf ter in this part 
~llM'times e~tlled the Company) was organi1.ed under tho laws of 
P ennsyh•ania on )larth 20, 19001 hy A . W. )!elton, R. B. llfellon, 
H. H. i\IcCiint ie, and C. D. Mnrshull. O n or lli>out Ap1·il 1, 1900, it 
nto;:tuired t ho assets and tll!!lllltWd the JinbilitiPs of a bridboe compa ny at 
Pottstown, Penusyh·nnin, paying therefor $137,500 par value o f 7 
percent cumulatirn nonpal1icipating preferred stock. At the same 
time iL i~ucd !or cash at pnr $87,500 t>ar value o f its 7 pPrcent cumu· 
tnt ive nonptu'licipat.ing [l l'llfcn-ecl stock and $100,000 par v&lue ol 
common stock. Dlll·ing 1001 and 190'2 additional common ~tock of 
$150,000 par value was issued for ca~h at par and $2-25,000 par nlue 
of additional 7 percent cumulative nonparticipating preferred stock 
wns issued for cash at pnr. 

On or prior· to Decemoor· 31, 1908, nil of tho 7 pPrcent cumulative 
nonparticipating preferr-ed stock was n>deemed by the Company for 
cash at per. On or abou~ Doocmber 31, 1008, the Company issued as 
Etock dividends to its common stookholders $2,760,000 par value of 
oommon stock and $290,000 par value of n new 6 percent nor1cnmula-­
ti,·c participating preferred stock. '}'hereafter. prior to i'llnrch 1, 
1913, the Company issued for cash at par additionlll £ha~ of said 6 
peroent noncumulath·e participating p1-efcrred stock of the Jlar value 
of $196,900. During tho fiscal year undcd Jnnuu •·y 81, 19181 and the 
month of February 1913 the Company redoomed, partly at par a.ud 
partly a t book ,-aJue, shares of said 6 pPreent noncumulative partici­
pating preferred stock ll&\'ing a toU.I par valu(l o f $107,800. 

In August 1912 tho ComplUly issued 000 shares of its common 
stook having a par value of $50,000 as additional compe~•sation to 
W. M. Sterrett for sen•ices he was about to render the Company by 
,::oing to the Panatna Canal Zone in connection" ith a contract for the 
construction and ercet.ion of tl1e Panarn& Canal lock gat<lS. T bia stock 
was charged to I he PIU1amn Ctmal nccow,t on lh~ books of the com­
Pill\}' a t tl1e lWlOWlt of $00,000 and in the cl~tim subeequentJy filed with 
Congress on account of the loss on the Canal contract the 8Um of 
$501000 was included as part o f tl~e total cost. 

:11 Jl. T. A, 



M u u. s. BO.U.O OJ' u.x AI'P.CU.S IUIPORTS. 
On March 1, 1913

1 
there were outstanding 30,600 s!laros of common 110ek of tJ.e p&r nlu• of $100 tkh and 3,iQI ahaftS of e percent noo­cumulathe participating preferred stodc of the par .-alueof $100 each. The prdeJnd stock wu subject to call in "hole or in part at the op­tioo of t~ board of dirtrtot"S at $100 ptr ~rt, or at the book nhll' u shown by the last annual statement of assets and liabilities of 1M C<lmpany 1t1bmilled to and apprond by I~ board of dirfeto~. which· e•·u ..... greater. 

Tbe capital paid in and "'tainod in the busillr'" exclushe of ~tock diYid~s attloe end of each 6l!eal ~ar ..-u u follo..-s: ,__ - - T ... ,__ - - ,.,... 
III'J_...,..,... ..... a ... ,.o ....... _ ... _,.. ...._ ___ ........ -- ... .. - -- -- ...... .... lilt• -· ...... ...... ., ... ------~ -- .... I """" .. ....... ....... 41UOt 
--···----·· -- .... ...... ltll._ ........ - .• ....... ....... ...... IIGI..-·--······ ••• ft.Q.O '''"'"' ........ lfl2 --·---·- .... ... IM.IOO ...... ·- ....................... 110.0 ....... .... .,. .... --·-· ..... .... .. . - -- -- ...... 

The business of the ~leCiintie-Mar!'holl Con•ln•etion Co. wu tl"' fabrication and ertction of S:MJctural steel. Its raw material was moetly !!ted !lhaptt~, plait'S, and boors, r>urcha'!e<.l f•vm eompanif'l en· gaged in U1c general production o! ~tee!. Its work cc>misted nf the fabrication and erecti<Mt of the sted (ra-..-ork of o~, mill. and fa<· tory buildin1,'8; train shed•; f~ight depots and tenninals; pier 1hed~: warehOU!!OS: ~ndstan~; drill hall•: dtelr: through l:ru!ll; eantilenr ..nd other I) pes of bridges and viaducts; turntableiJ; ore tm~tles and bins; ore bri~: signal and cat~nary bridget; transmission poiM and toqn; coal bins; head frames; tipples; and nutMrous oth~r ty)>eS of IJuildings. stn•cturt'•, and enginetring works. Tilt' type of bosin<s wu su··h as to rtqUi"' a rtlatinly snail in.-entory or plant investment, as compared to & fully integr~tted atetl company. The largest part of the eompany'a raw maU'rial ..-..s the 6ni!lhed prod11<1. of tbe Sled eompanie that told it to the 1\leClintie-Y.rshaD Con­etruction Co. When it came to thr ilh" llll of the IaUer. a larg• part of it wu already of the pr.>ptr ltngth, .hape, etc., to go into tl..­partieu Jar job. 
•fM Coo•pany fabricatod and tttocted sted. but did little or no man~rin~:. The erection or oonstroction part of the buaa,_ required a oompa~th-ely mtall in..Umont, as tbe - ry leld oqw~t ~ mauq)y 1111&11 O>'m 011 a large job. The Company's usual praeuce was to order the material after the oontra.ct lad been obt.ioed, and this pr-aetn permitted the matorial to be purchasod 
.... 'r.A. 
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in snelL forms, shapes, and dimensions as to require tho minimum of 
shop work prior lo tho "·ork of erection or construction on the job 
sitll. The business was largaly of a processing and en~;:ineering 
natut·G, and results depended much more on efficiency of personncl, 
perfection ot organization, and high grade management thun on the 
amount invested in physical properties. Dy l\fnrch 1, 1913, the Com· 
pany's personnel was well organized o.nd experienced. 

Except for n S~nnll minority interest oulsU•ndi ng at C(',rtnin inter· 
vnls, t he common capital stock of the l\fcCJintic-)iarshall Construction 
Co. was owned by the organizers in U>e following proportions: Peti· 
t ioncr, 30 percent; R. D. Mellon, 30 pet'C6nt; If. If. McClintic, 20 per· 
cent; C. D. Marshal l, 20 percent. On March 1, HH:J, there were ouL­
atand ing 80,600 sharos of common stock, all of which wtts owned by 
the above JlCr6011S except 500 shares owned by W. M. Sterrett. Oh said 
datu there were outsta nd ing 3,791 shn•·e.~ of preferred stock, 2,408 of 
which were owned by Ute four above stockltolders. The remainder 
was owned by major employees holdi ng responsible positions with the 
organization. The seCltrities of the Company wnt-e not listed or deaJt 
in on any e:xclutnge. SubstantiaUy the only de!llings in the stock, at 
least p1·ior to 1913, consisted of the issuance of common stock at par, 
and tho issuance and redemption of preferred stock at par or book 
value as hereinabove stated; and e~cept that out of tbe 2,900 share~ of 
preferred stock issued as " stock dividend to the common stockl1olders 
in 1008, 872 shares were transferred by the common stockholders to 
certain employees of the Company. 

At all times from 1900 to 1913 the di1-ectors of the Company were 
A. W. Mellon, R. B. Mellon, C. D. Marshall, H. H. McClintic, and 
W. S. l\1itcl1eU ; and the officers of tho company were 0. D. Marsh&ll, 
president; If. H . McClintic, vice president; and W. S. MitchcU, secre· 
tary and t rensurer . A. W. and R. D. Mellon were capitalists and 
banlmrs who had large financial resources botll person!illy and by 
reason of t11eir interest in nnd oonnection with in1porta.nt banking 
UIStitulions. McClintic and Marshall were ci,,jJ engineers, who, after 
grn.duation from Lehigh Uni ve~-sity in 1888, entered theem]lloy of lho 
Shi1llar Bridge Co. From 1900 U1roughout U>nir business .lives they 
were the acth·e manrtgcrs of the business of the McClintic-Marshall 
Construction Co. and affilintod companies. During th.c period from 
J900 to 1918 and thereafter, Marshall had direct supervision of the 
administrative end a11d McClintic d irect supervisi.o.n of the produc· 
tion end of the business of McCJintic-Marsball Constmction Co. 

From shor tly after it was founded, U1e McCllntic-Marshall Con· 
struclion Co. determined upon, and consistently adhered to, a policy 
of using a substantial part of its earnings for growth and expansion. 
The amotmt d istributed to stockholders was substantially increased 

10 D. T. A. 
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nfler the conunon stook dividend of $2,700,000 was iSiluccJ in Dt>c;,mber 
IOOll. '1'116 ratAlt and amounts of clividends paid are aa follows: 
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Tho Company began bu<in- in 1900 wilh one pla.ot, the bridg.. 
works at PoUstown, Pcnnsyh-ania, with • ropocity o f approximately 2,500 tons per month. In August. 1!100 a s ite was ae(juit'lltl at n.nkin, 
Pennsylvania, and shop No. 1 was constnlded on that site during 
1901 and 190'.1. This &hop had a capacity of about 3,500 tons per 
month. In 1900 sdditiono.l land was aoquit'Cd ·~ that pluce •nd a 
new shop built, which brought the l'lpacity of th~ Rankin plant to 
7 ,liOO tons per month. In 1907 the fabrkating proJlerLy and plant 
of the Ameriet~n Structural Steel Co. at Cornegie, PNmsyh•ania, was 
acquired, adding 1,000 Ulns per· month to ths capacity of the Corn­
pe.oy. By 1908 the total producti.-e capacity had reached 12,000 tons per month. By llin:b 1, 1813, the Lotal caparity of the Com· 
pany at it& plants at Ra.nlrin, Pctmsyh·ania, Pottstown, Penru;yl­
vania, and Cornegie, Pe.nnsylvMia, had reAched 12,800 tons per 
month, or lM,OOO tons per year, of which 111,000 tons had been con­
structed new from 1902 to 19U. No plants or "-"<tensions were in 
proootl8 of erection on :P.hrch 1, 1013. 

Tho Company's sbope were kept up to dnte and in exeellent con­
dition at all ti~ On ll'arch 1, 1818, an ollice "'as maintained at each of the three pla.ollo, a ~net-a! office was maintained at J>it.ts­
burgh, Pennsylvtmia, &.Dd sale.!! offices were mainlainNI at ~ew Yot-k. 
Pitlsburgb, Chicago, St. Louis, Detroit, Columbllfl, and San Fran­
cisco. The Compa.oy had o.lso acquired in 1909 and continnod to 
own on l[LrCh 1, 1913, at Indiana Ha~bor neu Cbirago, a llO-acr,. 
site favorably located and appropriate for anoU...r plant "htne,·er 
such l>lant e.xpalllrion io Ute Cbie&j!O distrid. should be decided upotL 

Wllilo there we~ num~rous conoont!l tnll"ged in the structural 
st..,) bulrinC~~S in oompetition with tloe McCiinlic-lliarshall ConBtt11C· IIIJ. T. A~ 
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lion Co.,_ by the y~r I~ it had become the seeood largeet concern 

t,ngaged ~n that bwn_._ m the United State& The lru-geet. company 

~gaged 1? tha~ buSiness Wtls tho An.ericiUl Bridge Co., a subsidi~ry 

of tho Umted States Steel Corporation. Based on tonnall" capacity 

and t~nnage output, tlu~ AIIM'riCJtn Bridge Co. wu appt-oximatcly 

fivo ttmrs as laril') as tho lllcCtintic-Mnrshall Construction Co. o~ 

lllarclll, 1913. At thftl time I he capacity of the lllcCiintic·lllttrslutll 

Conl'tr~ction C~. Wlllt approximot~ly t •vioo thot of its next lnr~r;t 

compettlor. Prtor to March I, 1913, the Mc:Ciintie-:\fa,..hall Con· 

fttrnction Co. had fabricated andj ot· ei'C'<'ted the sh1tctm·al strol for 

many. structurtS, both larh'll and ~mall, ttncl of many tytll'S of oon· 

1!11'U~ton. By March 1, 1!113, the Company hnd acquired a high 

rcputttlion in the industry for the qunlity of its mRMI(cment, it' 

eflicicncy of operation, ond for ability to perform its contract.., how· 

evea· diJ!icult the cngincerin~t or oth~r probl~m invoh·oo. 

Oenerolly speaking, thr Compnny used the accnmJ method of ac­

counting, sullplemented by the completed contract mrtho<l with re­

#l>e<"t to its constt·uction oontrnct•. Ita nccoomling period " 'OS the 

lii'Ciol yea r ending January 31. The greater portion of its income WitS 

deril'i!d from contracts for the fabrication and erection of slruchornl 

steel. Profit.! renli7.cd or looses sustained f rom the performance of 

1uch contracts wtre occoun!od for through its construction ledger. 

AU cost!l, incluclinl! material, labor, and o•·.rheod, ... .., debitro to 

accounts in that l~r. When bills ,.,...., rendered for any portion 

of a contract price, tlte amounts were credited therein, «ith a corre· 

sponding chorge to accounts ~~able, and when oolledions ...-ere 

made t11e c~t was to accounts noceivable. Thus, ·~ n gl vcn time, 

the Mnstruction ledger reflccted a debit ba lnnec or • credit balanct, 

depending upon whether the C05ts exceeded the billing•, or vice versa. 

The debit or credit balnnce in an account covering a pnrticulnr con. 

troct wos cl~ out to profit and loss during the period when t11e 

job hod been con1pletcd and final ~lllement ninde with tho other 

Jlarty to the contract. F or balance sheet puTJIOSCS, the net di fference 

bttWfltn the totaJ debits and the total credits co•·ering all open con· 

lractJI carried in the construction Jedj!t'r Wl\8 reflected under the head 

of in•·entori~. By this m.el11od, the con<tnu:tion lcd~r items or the 

in~ntory items contained in the various baJanoo $hee!JI rcftect either 

a concealed profit or COncet\led loss, the nature and the exact amount 

of which could be determined only by a detailed analy!lis of all tho 

o~ contracts. 
Under date of June ~1 , 1910, the Company entered b1to a contract 

with the Tll!hnlian Canal Commitsion to furni llh ond fabricate the ma· 

tfrial for and to erect the P anama Canal lock gatPS. This contract 

NR.T.A. 
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"'""obtained., the ,...u)t of com)ll'lith·e bicl~ing. There we.re four 
bids submitted, tho approxim&le tololJ or whtch were .. follows: 
~le<.11ntle-M•nhn11 Oon11 ructfou Oo----·--· ..... · ............. -- •:~. 31-<1. 474. 8t 
1Jnlted StatN Stcell'roci'I<U E:rport Co. (aftliiJ.ted wltb tht Am4!rl· 

ca.n Drhlgt Co.). ··- .. ----------····· ----- 0, lOO.OU 10 
liiAirrll.ll4 61 .. 1 Oo- -------·-·-·· 8,400,MII.lll 
R1ter.ooo.lt7 M.uut.rtarbtf Oo ·--- 10, 1.63. ZJT.OO 

By tJ,.tenn< of tho <OOtrac:t tht uocl e<>ntrat·t JIM was d~ttnni· 
nable. in accordanc& with tbt qu.antit~· of ""ork done or materaal_ de­
linred an<! t"""INI at Fp«ifi<d unit p,.,.,.._ The tontract ~utr<d 
the furni.hing and trettion of ~G look COtl'l, 4!! of whi~h were to bo 
complctod on or prior to llarth I, 1013, ""'' lho I'OinRIIIIRI( four ur 
Juno 1 1913. Ou Morrh 1, 1913, none of the gates had been OOJn· 
plelod.' By SU[tplemcntnl aonlrnrt dnk'l Mny 20, 1013, tim lime for 
com1Jiction wns utcndt-d lo Aforch 1, JO lt. The grcnl~r purt of lhe 
work in tho Canal Zone \\It$ IM'tfonuecl with Jtn.t1va labor. Me· 
C lintic-Ma.rshnll had ne•·~r uoe<l nathr lnlM>r previously nor hatl it 
done any work in tho tropics. The pclitionrr an•l his brother. R. ll. 
M.Uon, wom jointly and ''"·erally !'W'\'tito on dot cootract in the 
amount of $1,0'1~,000. 11oe fabrication "ork on the Panama Cantl 
job, which •·u done at the 'Xo. 2 sh.-.1, 11 Rankin. l'rnn.,yl\"ania. wu 
begun in Doc<-mbor JaJO and wu oompltte<l in January 1913. 0.. 
llarth 1, 1018, au~llntially all tbe mat•rial had ~n !Jtil>ped to tloe 
Isthmus, and lite \\ark of treetion at the J>thmu• had bern •PI>roxi· 
mately 50 perctnL COnlJ)Ieted. 'fhe el'tl(·t iou wo1'k was not finally 
completed until Mat'<lh 1914. The weil(hi of the slt·uclnra l Sled nnd 
olher mnlcrlnl furnislu"l by the Compnn.v Will 61,001 tons. 

Tho oont1'11cl prico as e,;timated in the conlrnrt "'"" ~,374,474.82 
and, as finally bUied agninst tlte lsihminu Canal Commia&ion, ,.. .. 
~.680,097.00. The Lola! amount in•'eitod in the projtct on Man:b I. 
1913, was $4,211,.;J3.3G, or s.61.700.!!7 more than could be rocei~ 
under tha temu of Lite t:011tract. On tltat data the erection COil 
amoWttod to ,r.l,191,621.85, of ,..lu.:h ~2;.P~.2li repreoented tlte (GIL 

of fi~d ~l'fCtton oqutpmtnt, and tile amouJot upended for material, 
fabncation, et<:., wu $4,Q.IO,s32.0l The Lt>tal oo..t of erection 1<08 
u,325,79MO and tho oost of Ute matfriol its fabrication ond oil 
other mi!IC~IInni'Qus 006ls was $4.119,187.74.' Tho tolftl coso :.Xpended 
was ~,444,083.2(), • nd I he total C.lOI'SS of ••J>cudituo'l'8 over the to!•l 
bills rendered woa $'2,764,BSG.IJ. 
Aft~r oomplcli?~ of th• 'II'Ork ill 1014, the )lcCiintic-)larshall ('on· 

rtru~~on Co. Jli'Ultontd Congresr for roliel, ultlmat~ly ...,..,iving an 
addiltOnt.l paymtnl of 714,007.89, thereby rtclucing ita lOllS to about 
$2,060,970.68. 

M8.'!'.L 
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On the llooks of nccount or the )JcCiintic·Marshall Construction 
Co. the 10611 was char1,'«1 of!' as follows: 

n.rt.t re.r eoded J1nuary 31 A ...... , 

11113 ------···---···------ 1100.018. 60 
1914-------------·---------------------- 14,000.00 
IOIG........ ................... •••••....... ~4. 000. 00 
lOto ... ----······----------·-········· ~ •• ooo.oo 
1Q17------·····-------------····-------- 1,477,~11. 81 
1018....-...... . - ------·-···------- 70, GW. M 
1010------------------------ . 331.700:71 

Total------------_ !!, ~; 010. eo 
It was apparent on Mnreh 1, 1913, that a Jnrgu 1~'!1! wonld be 

~ustoined as a resu lt of. the completion of the look g11Le contrnct, and 
1t cou ld have ~n estnnnted with a r'('usonablo deb-roe of accuracy 
that tho loss won ld bt at least $2,1XX>,OOO. 

The Panama Canal contract added 10 the prestige of the Company 
and waa of large nlue as advertising. 

For t1e1'eral years prior to March 11 1913, the production and oon­
sumptiun of steel in tho United Stntes had inCJ'Ct<SCd with great 
J'Upid ity. '!'his period wns mnrkod by un increase in tho weight o f 
looomotiws <Lnd raih-oad cars, with a coJ'J'CS)>Oncling iocl'CAS& in the 
weight or noils ami in the weight and strength or brid1,-es; by tho 
erection o r multiple·bt.Ory buildings ; the growth of the automobile 
and tho light and power industries; tho building of larger commercial 
and industrial plants; onu the develot>mcnt of tunnels and subway 
systems in tnrnsporluLion. During tl1o same period thoro had been a. 
rnpid growth in the stnJctural steel industry. Continued expansion 
in the structural steel industry eould reasonably hne been foreseen 
on llarch 11 1913. 

The business of the Company waa obtained largely 18 the result 
of competiti,·e bidding. The nature of the busincss waa such that 
each job involved engineering problems not oncounlet-e<l on others. 
Tho principle 'llou.tOO or the raw matel'lals use<! by tho Company 
was U1e rolling mills. During Uu1 period prior to 1913 those mate­
rials weJ'6 purchased on the open market. 

l n 1922 and 1928 tho plant properties of the Company were the 
subject of a retrospecltive appraisal. The appraisal oomprised a re­
stnt()J)lent of the actun.l cost. or U1e Jl8tim11ted cost of reproduction now 
o( ench item of property 1\S of tlul your in which acquired, and the 
estimAted cost o.f reprodncLioo new llll of March 1, 1913, of all plant 
properly items in !lllrvice on that date. The appraisal al110 estimated 
the annual rate or dcp~ation accruro on March 1, 1913. The ap­
prnisal covered t11e ~ntirc period from the !onnation of the Com· 
pany on Aprill, 19001 to June 301 1022. 

eon. T . A. 
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'rlu'\ ~tdjushnC'IItl rt!uliing from 0\e npprait~ul wcro e.utN·cd on 1.1..11 
C<>r.npany'• booka in uno. U) ""Y of lump SWII dobit.s and <redil! to 
lho proportr a«ounra, de1•rt<iatiou ~"""'- and surplu' •""""'4 
'Tho boob ~f aooount for tiro earlier )O&ra " •"' oot ohan~l. p,... 
JMlnatOI'Y 10 lhe I ria l of rho \'llluol!on l~~i,ue ir~ this J)J'oooeding lhe ap­
prai .. l adju;tmenls ~'l'ra mtroactr~tly applied .<o tho n'>lll'<-<"-. ..,. 
counting poriocl• alf..ttd. ·n~ ..umated roslll rn Ill<' appra ... al "'" suborituttd for tho c:os~& of additions to the prop•rty •=unt as,... 
ftectt'd b)' U1e hook~, Uu~ ~"limated nppr~lisnJ df.'pn_'Citllion "'"" su}Nj. 
tultd lor the dt>ll....,ialiouartUAIIy Ioken on tiM' hooks or tbe (.'umpauy, 
and thfi difere-n<'l'tl-.ert UJo-cl to i.nttH..'4f' ord~ thf' hunk Nmin~ 
of"""" r•u. '11ro ··~of th• dop....,ioted t .. producth·o ...... or 
March 1, 1913, OIW ihe depn'Cilltod costs bu ilt up by th• nppraL<al 
botwt<>n .\pril I, 1000, ond l!orcb 1, 1913, waa od,lrd to ourpllb as of 
M.an-.h 1, 1913, a.s "".\ppJ"f.Cialio.n." 

Till t~~rningo of the C<>mpany .. (I) reflected by its bcxrko or ... count, uoept. fCJr minor Adjut;tJnen~ macle by 1"0\"f:niiB aptufc. and (2) 
as ,..,......,,;,..ly <tattd to itlOOlp<>rato tht adjustllltnts .....,lting !... 
Lbe l'ft~i"' appraL..,. are &a follo ... s for tho yeArs indi.,..ttd: 

y_,., ~od..s.d ---1~ c. 
IM:IWJ&l- -i::C"" ~· --- i---1--4--

110f • • · --·-· 
~::7 ::.::~:.:::::: .. :: 
tiiiJ - ·· ......... . .. . 
ltU .•• -. - ·--· 

TM._. •... ..... 
or tho n~t inrr~/1 110 of ~t7,!?21.()9 inlh~ ,..,·is(-(1 taro~. $.110Jl'~Je 

wu due to ihe ~ttual or <Otimattd "'*of additi<>t• to tb" property ill 
u ..... or lho ......... ft<'Cttd on tho books of accounl, and ihe remainder 
of $1.98,~91.73 ,. .•• the .rednttiou. in deprociation t•e .. ~ting rrom tbe 
suhetttut •on of tho bast.• ,;ot up u1 tho •Jlpraisal for 'the ""'"""'or deprociation originally <ndutd to tho proll<'riY aroount on the boob. 
1'b. n•1 i-of <aminl!1 for tltelllolllh of Ftbrtrary 1913 &nl'>onted 
to M,2~2.10, of " hirh $6,IOO.b7 rtJ!l'OSO'nted additlonulestiurultd """'' and $l2t 2.1 rep.,...ntad a <loel'l'aBO in doprtcia tion. 

In addition, iha r.ttoacli.-. boolt entrioo made ill IHtl iDCniiiOd U. 
surpl,. O<!OOUIIt on ldorcb I, 1013, by l>29R,63D.IJ, rtp.-ncinl! the 
OX"""' or IJte roptodncti¥0 Ot" l as of Lhftt datu 1<'148 llr• 1'8tlrnAI<d d .. predation ac.·cl-u«l, 6\'Cr t .... l"f-lta.led actual 0; f'SC imaled ro..t of tht 
P<'OPfrt) &a acquir•d, 1,.. tho> ..un.too depreciation thet:'I'On. '!1t111, 
as of llarrh I, 1913, the IUI'J>I,. of tho e<""I'""Y ,. .. incroo,.'() by • 
101.11 of $8':!2,142.80, conai.t ilw or '"'1'1uo bu reslvracions $3°~ 100$1; 10 L1 T, /&, " .; J - t 
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surplus by depl'eci11tion restored, $198,812.06; and surplus by approoia· 
lion, $298,639.U. 
~he annual c&pacity of tho llfcCiintic·l\J•rshaU plilllts, the outJ>utof 

fimshed structura l stool, the percentttge of c~pncit.y utilized U1e total 
p rice at which lMI production was billed to the purchaset~ and the 
nverage price of the pt'<lduct per ton for ench fiseal year on dod January 
!ll, wet·e as shown in the following table: 

lfll'l (10 moaUu.>----.. ···-------
1007 ................. ~-------··········----
11103 . •••.• ----- ···· .. ····- --···--­
UOt. ••·•·•••··--···· .. ~----·····--
1*-···--····---·-···-·············~· 1800------····· .. ·- ·--.. ·····-·······-­
lQOJ ••••.• ---·------·-·--­'""···--···--------­
IVOQ • • ·--··------··-··- ···--

liiG ••• ==~==--===::::·====1 IQI I ........ ..... -.- ...... . 
1112 ••• - -------- ----
19111 •• • - •. - .... ··--··---···--------

T Gtal A 'Ctni[O 
billtna• lltlce per 

lOO b(Ued 

Included in the output nncl total billil1gs for the fiscal ycfil'S 1012 nnd 
1913

1 
as shown in t he above tnbulntion, nro the following quantities of 

materitLl produced for tho PtmamlL Cano.l lock gates ttnd tl1e amounts 
billed thereon: 

191~27,089 tons billed nt... • • -----------·------· ~1, 202. tlOO 
1018---&1,915 tons billed ut.------- -·-- - --- 1. ~ss. 9-C:O 

If those amounts at·e eli.rninatcd from the production ancl billings for 
those two yelll'll, tl1e average prioo per ton of the other material pt'O· 
duoed and billed would be $81.35 per ton for U1e fiseal year 1912 ttnd 
$74.67 per ton for the fiscal yenr 1913. 

The earnings of Ute Company per ton of output as originally re­
corded on its books and as rolt'OilCtivcly recorded to reflect t.be adjust­
ment.s to it.s enrncd income due to t he rotrospccti"'l appraisal were as 
follows :far the fiscal years. ended January 31: 

An- S.)"Mt AA- i-1tM' 
o!Al .,...,_ lWal •vere,p 

..... 
~ .. 
u u 

11. u 
Ull . .. ------l---1---~-~--~~-----1---·1------~ ..... .... .... .... 

~8<1 
L71 

J~l •••...••••••. -······ ••••···• ........... · ----·· 
J'iiQ2,,,,, ••• -ooo 12.64 - -oo••• lLIIO oo••••oo 

::::::::::::::: tri :::::::: ~t~ :::~~ 
1\10&............. ~.~9 "o ~: .. 76 111111'.......... .... 6.<19 6.00 

aen. T. A. 
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U the tonnage prodoood in the fl!ICal yea':" 19!2 _and 1913 fu~· con· stro<:tion of li>b J>aoama Canal lock ~tCI IS ~limtnated, and tf the amount charged olf the books £n the fiscal year 1913 _by reuon of that (()ntract is rffii.Ored to Ote earninJ;~J for that )tar, w order that tiJO effect of the Panama work may be eliminated from the calculntoon, lite adjusted proOt per ton of output and the 11.-e-yMr running a•·tr· '1."' f or those two lisen I ycors would be ufoUows: 

""",.._ 

ttl'l -~·-·~··· ........ •••• •••.• ···-·················· 
Jf ll.ooooo••••• •••• • •••• ••-•- oohooo•-••• • o•·•·• 

--
a. "I ... .. ., •• .... •• 

...... .... ... •• 
The net worlb of the MeClintie-llirshall Coru,truction Co. at tho end of each fiscnl year (1} as shown by its books of account<. (2) as re'·ised to incorporate adjultmcnts resulting from tltc ado pi ion of tlto retroopecth·e appraisal ond from minor adjustment• mnde by ro1·enue "ll"ents, and (8) the borrowed monty u.~l in lite Ltu.;n..., are u followa: 

The following balance sh«t of lleCJintie-Marahall CollSlntclioo Co. is • stat~""'"t of tlte a...,._ and liahilitite of that 001111,.ny (I) as r;oflected on ''• books of Mmh 1, 1918, (2) aa adju..oted by agtnt• of. the Bur;oau _of lnttmal Re.-en"" lor exci~ and income tu ptll'l-'· •.nd (3) to mcorpnrata lh6 adjustmentt to tho lbed ll80el.t, d~prt'(t&· uon rtSene, and >url>lus re•m lting (mm the retroecti•e applicati•., ot tho 111'2-l---111'.!3 rel1'06pt'<tiw appraitl&l: lOR, 'I'. A, 



.......... 1----.--- -1 Per :.a~~ 1-----,----- 1 ......... 
Debit Oredtt Dtblt Orodll . ...,. 

o .. b.............................. ................ .... ........................... 1100. ~4,..06 ··--~········ ..••..•••.•.• t lC0.441.06 ................... ------·-- ···-
Bll.b. rooel'r&bJt.. ...................... _,.,... . ........... ... ... . . ...... ...... ......... ~ I ll. 'i'l • • • ••••••• •.• •·· ········- 26. 11,1,11 . . ................ ···•-••....,•• •• 
t.:~~ ... blll.. . .... ..... .. . ~----. ............ .............. _________ , ., ..... 1.1~3:22. 11 · · ·····--- - . ... .... ..... 1, 110, 1211.1 ······· · · ···-- ···· · ·-····~ 

~~~~:::::::::::::::::::::::::::::::::::::::::::::::::::::::: t.~:~:::: :::::::::::: :::::::::::: J, ~:~~ ~ : ::::::::: :: :::::::-:::::: 
JU...Uand botta. •••••••••• •••• ••••••• ••.••••••. - .............. ...................... . ~. 10,-.21 ~····•···-· . ........ . ..... ao. -.22 ••••••·······- ···· - ········ 
f\N!L. ....................... . ....................... .......... .... . ... ~ ••• ~-······· 0.*-14 ••·••••••••• .. ........ _ O.aoLk -···-·-·· .................. . . 

~=.::::::::::::::::::::·: ::::::::::~::::::~::~::::~::: ~== :::::::::::: :::::::=~ ::: :::::~::::: :::::::::::: 
Plud..-u: 

~i~~§.!~\!~~~~~j~~.~:~~~;!~llll!~~J~~~~ll -··iii· lml~[[~~ ll~~~l[l ---iff :::~~1 ~~~~~~! 
~ Otld tqufp •. .._.-•-•·••• •••-••n~-·••-••oo••·•-••·••••·•• ,..••••ooo 1142,- M •••••••••••• •••••••••••• G.'4, K t1 •••••••··-••• •••••••••••...,• 
~ kod ••••• _._0'09 ______________ ................................ _......... 110, 131. ... ····-·· -- P,a.sl. . 2S4, .. 1110 . .... . . ................ ...... .. 

J.p::::!fo.. -r:Qi"i;iiii.:::::::::::::-.:::::::::::::::::::::::::::::::::::::::::::: ...• ~~:..~ ::::::: :::: ... :~~~~~- ..... ~:~-~- ••"iii. "iii. I&' :::::::::::::: 

t.IOO. • •1.(1& 
~ 11.1.71 

1, 1ro.,m. u 
\ 111f. Q 7,67 

:ut, • Of' ...... , . ...... 
~016. 41 !'" ~=: 
""..,_ .. "' l l, U& :III 

~ 
9'JI,Je0. Oi2 

t.. J.K•U.IT ......... 
taa.4Ql.• 
G.'4,aa .... ...... 

"' ~ ...... 
M!, 0!.6.U 

Toc&L ••.•••.•.•.••.•.•••.•••••.•••••••••.••••••• - ........................ --............. 7,m.•L.• .............. 11.ee1.01' 7, 6&t, lk» t..m,te&.oo lJ.kl.JO t. O.O. tU.OO 
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The dollar "nlue, tonnage llnd t\l'et"Rj:,'ll ""lue per ton of the now 
business contracted for du ri ng tho fiscal yenrs ended Janua•-y 31, 
1902, to January 31, 1918, in9lusive, was as follows: 

Amo.m' ....... A.mouat A.\"tlqlt 
F·bollJ )'~r-

Ia "'""" 
To .. """' .... l'ball,...... lo rouod ToOJ valu. per 

"""" ... - .... 
UiOl ..• , ....... --- 't~= ... 606 ...... 100&. ..•... -------- 11, XO,OOJ 100.782 1'11. 46 
11101 •••••••••••••• ... ... 71.38 1m •••.• ••••••.•••• •• L64,.00l 61,642 . ..," 
11104 ..... _ ....... . . •• 1,427,000 40,0S6 ..... 1910 ........ . . . . ..... ~ ""'000 U1. 2S3 ..... 
111011 •.••.. ----· -·· ...... ..,. ...... 67. 10 1011 .... ~- ·-········ 10.#4.CKX'l 138. 471 , .. ., 
UIOG ...•..... ... .. 7.~01» 1~431 ,.. .. lfl'l1. ... .......... 7,3:4 000 129, 10'1 ... .. 
Ul07 •••••••••••.•.• • e,a1o,ooo .... ,.. .. 11113 ••••••••• ---·- ...... 000 81,20! .. ... 

The amounts sho""l fot- tho fiscal yG~Ir 1911 i11Ciude the contract 
price of !.he Ptttlama c.mal Jock gates of about $5,375,000 and ap· 
proximntoly 60,000 tons. 

The en1~1i ngs per share on the 30,600 shares of common stock of the 
Company outstanrli.ng on Marth 11 1913, after provision for tho pre· 
fcn"<ld stock dividends actually paid, (1) ns indicated by lhe original 
books of account after minor 11djustmcnls by agents of the Bu,ean of 
Internal Revenue, and (2) as adjusted in conformity with U1e 192-2-
1928 reb'Ospeclivc npprn isul, for the fiscal years 1907 to 19131 inclusive, 
ware as follows : 

1801. ···-----------·-04·-·····-
1908. - - ··------·---------·· lOOD . ........... ........ ... . . . 
1910 •••• - -----·· ·· ·· · · · · ····- · 

$Ill li 
OU7 
11.$4 
IUO 

m.•• lllll • • ••.......•..••.......... 
ao. ee 11112 •• ....... ..... ..... ....... 
:t~ UH~ . ................... ..... . 

...... 
• • 12 
1.t'l 

$>3.6'2 
a.n 
•• 81 

If tho loss charged off on the books in the fiscal year 1913 at·ising' 
from tho Panama Ca nal contract is eliminated, tlte original book• 
uarnin~os for tho fiscal year 1913 would be increased to $10.1!9 pill" 
s.oare tmd i.he revised narnings to $13.14 per share. 

In the years subsequent to January 31, 1918, to and including De· 
lNnber 31

1 
19801 !.he net carnir1gs of McCiintic.Mnt"l"hnll (before de· 

clucting the P anama Canal losses or Fedaral income taxes) segregsted 
ns to income from investments and earnings applicnble to op~~ra.tions, 
t.hc cash dhideuds pnid, the annunl capncity in tons, the tonnn,:re out· 
put, tho ll(ll'COotnge of capacity utilized, and the ea rnings pet· ton of 
output were as follows: 

36 D.T.A. 
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·----
1,0.1. a_ ~ ~~--··· IJII,r"U ... ••~·, -··-••••••--••••• ..... • • 1,'1111t -------1'1.1.17 
U-1 .._ ... 
l'1lJ.t ~·-····· Ulll.III­
IMl.._ · -
1 .. 11'21 ··­u.~t'U- ­
U1l1a. -
tiAil.,. •.•. -----··-11'11~--- ·-··-::::===~ 11tl'11o 
U1l~ ---
~Nt: -
una 

Total .• 

1'1111_,,_ ....... ...... 
Ll2l l7 -· 11.tlc,.__ ... "-- . IUI19 tll ...... l 1111.'11 .... . 
Ull"2l- - -- ----1Ul'D.. .. ----·---~·• 1211'Zl ....... . --- ··----­U1l""- - .• ------d1l..__ ··-··-··-·····-IJ.ll!Jl. -·-••••···· ·-·····-111),"27 ---·--·· 
~ ..... ---- ·-u,. ... -------- :I 1\1~ 

u . .-:.• ..... -..... ...... ...... .... .,. ,. .. .,. ... ....... ..... ..... ...... .... .... I ::g .... .... I ....... .... 

~­-
m.,w .... ...... ..... 
liol.MI ..... 
t:l,t• ..... ....... ..... ....... ...... ..... .,. ... .... 

4H, .... .... m• 

fl.•l.lh ,.., ... 
""·"" t,u,.: ..... .., ,.L, .. 
~~= , .. ., .. 
I.J:'t.IJJ 
....... 1 .. ..... ..... ..... .... .., ....... ...... ......... 

r.h •• ""' ,. .. ... .... ... ,., . .... . , 
""' •• , . 
-.:s 
'"' .... 1 .. :J ., .. 

....... ..... , ...... ....... ...... .,, .. .... ,.., 
'Hl tH 
~'~ 
'""'"' Tl71" .. ... .... ,..., . 
:W, N ..,..., 

t.~AIJ 

.... 
I." 
it! 

"':• to. :: ... 
• • ... n• ... 
•• , . ... ,,. 
•• ... •• •• 

Pttitiontr and rt"pond•nt hue stipulatfd that the fair muktt nlu~ on March l. IGJ3, of the 3,791 sltal"''$ of P"'f~r~ stock of tbe li.Clintit·~(ar<haU Conotruttion Co. out>tand.tnj! on tl>at dat• ntay be taken to be ~9'l,llll0, or $130 per tltare, (I) for tbo purpuoe of .... nainiJl!! tho bam for dettnnirunj! I!IIID or '""'on that portion of petitioner-. holdinp of &oek o f tbt .\lc{"lint>O-llarshall Corpon­uon, a Dtlawaro enrporation. au ribotablo to the 000 shal't'S of ""id prtfer~ lt<><k bold by him on lluch 1, 1913. and (i) for til<' J>Ur­pcll!t of dttennininR the antount to bo •ubl....-tfd fr<lm the value of tbo .-u and~ of tho .\I.Ciintie-)larshaU Conltruction Co. on ) l.,.eh 11 1013. to l.!l('f.r'IAin tho fair market nlue of the temmotl 11.odt of aid t"'rporation oul,lanc.ling: on Nld date in tbt: evtnt 1hat method of uluation should be reortfd to in 1h11 procotding by eitbor party, or by any ..-i~ or by tho Dot.rd. T be fair marl<tt n.lut on Y.r.:h I, 191~. o f tbt 9.(130 llha~..s of the CO<IIlllon stook of tho lltCiintie-Manihall Construction Co. ownfd by 1M petiti~r oo that dato...., $300 por sha...,. II& T. A. 
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VII.-Th~ OonJributiQfl4 llltl~. 

The petitioner was born in Piltsburgb, Pennsyh•aniu, on )larch 21, 

1855, and ltas continuously mointained hi.~ hornP thrl"''. H e I'Prved 

118 Sl'Cl-etary of the Then•ur·y from l lurch 4, 10'21, to Febnr&r·y 121 

19112, nnd as Ambassudor to O o·~ut llritain !roJill April 1, 19ll2, to 
Mnt'clt 4, 1933. 

'J.'ot· a number o f )'Cars prior to 1030 the pelitionrr had been & 

eoiii'Ctor o f rare paintings and had a((!uired a notnblc c<~llection of 

ma<terpieees. While he was S«rctar·y of the Tno.,nry he conct'i\'l'd 

the purpose of e,;tablishing a Nutionn.l At·L Gnllcry to wl1irh he 

wou ld give his own collection and to wh ich olhe~· works of ~rt 

mil(ht be added ns A'ifts from him!l('l f and othel'O!. II ~ rontemplnt.ed 

establishing the gnllcry in Wnshin¢on for the bencHt and enjoy· 

ment o f the American people, compurable to Other famous galleries 

o ( the world, such as a national gallery in London, which ••u 

founded by an individual and presenlAld to tho nntion. In IIT2i 

pclitioner caosed n study to be made by an att<Jrncy of the matte•· 

of orgnnization ond mo nugemcnt of such " project. He expr~ssed 

his purpose to Lord Du•·eon, a trustee of t he Nationa l Galler·y of 

I AJndon, and a w~ll kno,·n art d~lrr, and outlined to him his ideas 

concerning tlte building and its possible poo>ition on the Mall in 

W1.6hington. Lord Du•·een introduoed petitioner to John Russell 

Pope, a well known nr<:ltitect. To the same end, IJ()titioner con· 

forred with the hcnd of lho NationLLl Gallery of Art (a btLretno under 

lhe Smithsonian Institution). 
The paintings owned by tl1e petitioner in 1930 and supplomenltxl 

by purchases in 1931, in the opinion of elrperlo, constituted the 

fint$t priute collection in the world and were superior to any 

museum collection in the United StotC<~. The eollection was com. 

posed of masterpieces of Botticelli, Rnphael, Titian, PurugiM, Hol­

bein, Dourer, Jan V8ll Eyck, Velllli<Juez, Van Dyck, Rubens, 

Rembrandt., Frans U als, H obbema, Cuyp, Gainsborougb, Raeburn, 

Bomn~~·. Turner, Constable, and other noted artist& r>b.ny of tho 

paintin~ representt'<i the outstanding work of the Old Masters 

crcated during the greatest periods of their careers. 
The petitioner has mnde large contl'ibutions to many charitable, 

religion~, and educnl ional eause.s. During 1930 his gifts for suel• 

purrl091'!1 aggrel(ftted $1,603.266.84. In order to facilitate the proper 

administration and di~ribution of ct"r1ain of his donations the r~eti· 

tioner created a tnost called "'The A. W. )fellon Educational and 

Charitable Trust" (hereinafter designated as lho Trust). Under the 

trust agreement executed December 30, 1930, tho petitioner lli'O· 

vided that aU moneys, ~eeurities, nnd ot lwr proJX'rly vassing to tho 

tru8teea from him or ! rom any other donors should be held in trust 

MD.T . .L 
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l01· tl•e 1mrp08e8: of the Trust. 'rh080 purpoeet ~·ere •r.~«ified tts 
tollowa: 

f'lle J114f'IOIW' O/ lh ?INIII 

(1) Tbll trust IJJ er;,•~ued allCl 1hA1I hf'llllhllhll~tt'rtd IIIMl (HM.'I"'tl'tl ('XI"IU.IIYel)' 

t or the beO<":ftl or. au4 lbe tnut t"tUatct a.ba11 •• <ll•triiJ\Itt'd b,)' ll•e 'J'nutfe'l 
•·J.CIUIII .. tl1 to aid ot ncb ffiiJrlou., charhal41!', .,lt-11tlfl(, llterarr 11ud/or 
('(h:l'l't.IIOII&I purJ)OWe aa. ll'l the Jndlll.'lftlt ot tl~ Trult~ ~ball b.1: In fnrlht.-.tl('fl' 

ot tbt publk: wtlt•~ ud tcll4 10 pronlOif' lbt Wf'll-.4oh~J" or wt"llol,(-lng or 
ftJia.kJI)(I, aod.t~r to or tor tbt a• ol tbo t'lllu'ld. i$t.at"' 1111 -'flf', t•·rrltorr. ur 

a 11,1 poUlkal .uWirlskm tltereof. OT th~ DIMrit'l cd t'ohunb.._ tor .ut'b t.Xda· 
a.-dT l*bUC pbrpoeet: u tbe Tr\JMf!N abiU d.-trMihl.·. •• a. dJ•u1but.loa ot tbe 
true HIAtt'- 10 be -d~ at ODP tliDf t•r troa& tllll!llt to ltmr alld at .,..b II...,. 
aod la .....a. -II.DH Ud &JIIGIUU U lt.. ,.,....~ t• thttt al•>lltt' ~loft. ....................... 

Wttboot latNd.la& to lbrrlt or rfttralll t. .. , •..-r ur ll• ••1 •s:tmt .... ,. 
f'YU tbt abllnlnt~ dUCfttloo •b.kb 1M llllltlr M-n....,. lat...a. to ...-~ I• lbe 
Trw:c..., tbe Drooor tf'llortfita the 't't~U~tt~N to rl.,• nn-tu.l ~,.u ... to •~M­
tlfOf(IA ot lbole rdl~ C'barttable, trkntllk ltllll fliiiC'III\olllll lr1t0tUUtiOftl 111 

wbkb tbt l.)oftor, b7 ll!lftllbronblp. ~tlotl or nJtlltiltntlfon. bu mfu.lft!"'llf'd 

~I lateretM. or to wbkb tbe OroDor ..,., Wn'aht1' dll't't'l ttt. lltttotloa of 
tM Tna•t.,... 

(2) At l'f'PI'11• the dlsttlbutlon of tM trn•l ~lilt tllr rtllalw••• cbl~rltnlolt, 
Jlt lt·nlltltt. lltenry •n(I/Or f(hl('lltiCJMI pUl'Jlfllllll, IIUC'b 11L•trlbuUon tn•t IJf 

~ft'~tM by lhe Tnlltf'ell by cstubllahbuc or IIUlllllnh\lna, In whol•l ur In pul, 
rrlltctm••· c:barhabll', IIC'Il!t!Uflc, lllt'"'l1' nnii/Or fi11M'Il11Dnftl ntlh-ltll'tll. n~IM'h.'8. 
h••lltuttonll or ~~rporaUon•. or 11'1 Aldlnlll UJ l!lM'tl MU'tlll.-., llJ:••rM'IMl. tn!l111n• 
UOM Or ('() I'J)OtaiJCUI lllnll47 tetlbiJibNt and AI tbe thn• l;(I'IOJ f'SII!Hna. 01' hi 

llQJ Olbflr mannu or tor au,. oth~ PQrpcMII' Vrhkb 11i1•ll l~e~ (h'('tnhl l;y OW\ 
TnlttHt u •o t ft'C<'II-re meau or 111:\"llt'J f(lr 1t1t1 l•lvtUhtlun 11r rurthc.•ranc:-e ot 
l'f':II•:IQQ. tbariiJ', lid~ Utmature ud/or f!d~tklo. 

UU IPro\1dJnJ for •~nee a.nc1 adtahd.cnu~ M .Srt• from Mh4'T f't'-T'­.,,.,1 
( t ) •• no n..t ana udtr- dmnDitaeet ll.all • .,. part 01 u .. lrniC tiUle. 

WbKbfr pr:IQtiJ)al. 1atoomt Or M'OUD11lat.ICIM, .... 4lln1llotf'd IO 01' lldlN' 1.0 l.be C· 

~~~- I 
(a) rbf.IJoo.·r• bb bdn or pr~ ,....._tall.,..: t 
tbla•roflht~ortJwfr~,..l•l...,t,.t: c 
f~l t.11 tM .., ... , •t tlrle lllotOfl'O'I"III..,_ of lbt ~t~>tl•• ~natt~r ~ I 

'tt•lfrtl t\l't', ..., ...._.,..Ida llltmbrr. dt"'"N"· ,,.,,. ot oeo.r ot , .,.h ~ 
tl- a: 

fd) ur ('(lf'llOrat&oo. t..!Midatkm or trut.. uaJ~ ll bt 01'1'•1..-d ud operalfd 
t"<:<'h18IY!Ir for rtHariOtL", duarit.bl•, ad•att~. lltf'rnrr 1nd ~tK'Atlunt.l pul"p(llltt. 
or t•·r ftn4' n.r mM't" of •tk'h pu~. and/or f• r 11-ol'l r,r-,.,nllon nf rn!A'llf to 
~hlld'" M anltMlJ, IJid onles!J no PA" or thfl' ftt!t fllt'nln~t~~tl'lt rt"f"t tnnmt to thfl 
bNwlh l\f nnr lba,...bOidert. usem'bl.r, dlrtttOt. tnl .. t('rf. olnefr, or o ther P"rlf(ICI. 
~•·III•IH'tl In the man•pment ot tu atrat,.: 01' 

(fl) thfl l'nltl'd Statet, MT etat~. t·~rrltMr, 11r '"" ~ltlr*'l•ubdlvl•dtlu tbl'l'f'Ot. 
o•· lhl"' Dl•oJrt of Oohunbla, nnl<!l!l fo r CMI• or anoN~ tlllrhlllh'tlr publli' 1mraK~~Je~: 

• 
l'h~ t roiJI .. o we"' gh~ po~·er tAl hold and di"pGGI of th~ lruot estalo 

~-jib full auLI1o-rity and discret:io1t in ita mana~rtn~l'Jll including 1he 
M&T~ I 
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organization o f & corporation to carry out Ute trust purposes. The 
I rustees were empo .. ·ered to increase th~ir num!M'r to not 10 exceed 
nine. Tille of the trust e51al& ~<as to be held in the name o f the Trusl 
or a succeeding corporation or in the nAme of n nomi noo if 1tdvl8uble 
to do so. Tho t•·ustecs wN'C to receive no compensation forlhoir llCrv­
iees as such, but were to be reimbursed for n~ry eXJM'IlSI'S ond in 
~\'Nit o f d~l~j!tllion o f certain duties wert' 10 recti\'& appoop•·iare eom· 
J>e•IS8tion thcrt'for. The 1>etilioner. Paul Mellon. and Donald D. 
Shepard we1oe de~ignated a.~ tru. tees. Paul :Mellon is the petitioner's 
11011 nnd S hcpa•·d is tutnllorncy in Lhe petilionc•·'$ employ nnd n d iree­
to•· o f various co•·pon~tions in which the petitioner i~ iniN'estcd. 

The lrtlhi. agreement contains also the follo•ring l>ro••i.siou: 
(9) This '"'"' aholl bo lr ... \'orable and Jball <OIIIInu• until lhft llnal cll.ltrlbu· 

1lon ot t.he (!ull r~ trust ~IJ\Ie unleiiS tbC 'rru"'u~ee &bAll dctern1loe 10 cnuee the 
Cl•rpornttou Jlnn·tdrd t or lu euhdh'lltiOJ~ (b) of Article IV to l)fl lncorrlOrAil'<l In 
''1 hh·11 e,·eut l!fiiiM.'r J) rGVI.l!I(IH !"ball be mndt• 140 thnt IIHC.h (.'()I'PQrllOOu shall con· 
tlnue to f':Xliit unttl the tlnal tiiMtrlbuUon of the totlre tru!t ttuue. 

TI1c t rust in<lnuncmt was acknowledboro on Dettml>e•· 30, 19301 and 
I'('('Orded on J anuary 5, 1936. 

The pelilione•· gu,·e $10
1
000 to the Trullt ot the lium the trust. d~ed 

Wl\ij executed. On tho SlllllC day ho lrunsferred to tho 'l'ru.st an oil 
paintinj!' k11own nq the Cowper Madonna o f 1508 by Unphnel, Yalucd nt 
$500,000. On that day be wrote to tbe trustees as follows: 

In oonnectlon wtLb m)' gift ot an oil palntllll: ~l)reseotlnc t..bt'l MadoJ•na ao4 
t'bUd. kunwu 1111 l hf' Nicolini ltnrtonm•. or COWJK'r ~lndonnn or ]~ by Raphnel . 
10 The A. w. lh•llon EduCntlounl nnd Cltnl'ltobto 'l'rutil, I bn,•e to (''( l)res.s to )'OU, 
btrt1n, \Yitbout lote.ndln,g to limit or re8trnln In any mtwnf'r llr 10 noy extt'IU. 
"~hau.-,·er 1 be dt~enUon of tb~ tntlltH ln t.be dlkpcwltloo ot tbt pleutre_ tor tbo 
puNic f•du~tiOftll purpoeet tor which It l.a 1Dtf11i(}ed. m.t wiY that Lbe palntluc 
llfl htld by )"t)U u Trustees ot Ule ~ 10 be tnntferl'"ed to •be NattonAl OaUtry 
ot Ar·t, tor tho u.e of wlll<!l1 Oo11~ry A bu11<11na to be s.twnu'tl ln Wnllhlugwn l• 
now undt'r ('()nt••molatlon. tr nud "'lu.~n su<-b n hutldlna: l& COIUlllC'I('(), or to fJ(I IHO 
f•thrr Art Oulltry o r MU!CUm butlt for the Oo,•tm.ment to how .. c rhe ~nUon'l 
objtc1:s or dne an. or in the e,.tn\ ot ita ale. If aultb acrlon It d,.:me4 odvlltlble. 
that tbe pr<><ftda the""'f bo ul!<d b7 the Tr- of t~ Tru« for I!IJ:nllar 
purpooeo. 

On June 5, 1981, the petitioner cxeculed a deell of gi{t, in lho 
follo"ring form : 
K~OW' AU~ l10 In' Tna& lta~J.:DT& that I. Al'fDUW W, Ma.LO:f, of Pit"'"" 

burgh~ Pe.nnt11Tanla. b8\"e ,t'm tran'"terrfd and ddlnrfd. and by •ttNe 
Jlrt-:ittlt.A do &tvt, tnn.!)ter and dtii1"M unco Til& A. W. l lr.u.o!f Euoc.\no:u.L A.....O 
C DAUTAJR..a T'ICOAT the J)fttntl u.ot enumerau:•d and dete:rlbf'd tn the memorftndUift 
marked Apa-.eru11x A, be.l'(!IO nttftchcd and mn<la A part bc.reot. to be and booom& 
u a•rt ot Um uu1L Hb,te comlltut1nc Bn id tru~t. nnd to 1Je \14Cd nnd dlApOtl('(l 
(•( by thf tro•tf't"tf th~uoder Ut'lUJ!1'ftl.T tor the ui!J('!J and pur'P(IIe!J ltll'dftf'O ln. 
and In •""""'"""" wtlh lht pro<l!ilOM of lht Clttcl or tnl!t. elated De«mbtr 80. 
](-.,o, undt.r 1"htch aid tnt.lll Wft_, ~ftet.ecl. 

:JOB.T. A 
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1¥ WrT:t~l Wururw J ba.-e btrtUIUD Ml lllJ' Mnd aud IHl tb.I.J Ocb daf ~t J .... lllln. 
Tbo instrument w•s formolly •igne<l oml ocknowle<ljj\'!1 under ~~~1. By Utia gifL petitioner tran•ferrtd to the tmstete tbt follow'"" paintiogt: 

The fair lllArkoL valuo of the.e pniutiugs in Jnno 1031 w11s $3,217,. 696, their C<l8t to petitiontr. 
On the ~&me day alotlfr liimilar in import lo his loner of ~ml.·r 30, 1930, wns """'by the pet.ition•r to the tru•tees. The tru•tcc; oc­ctpted U1t gift. under thetei'IJlll of the ono-t by letter bearing the....,. date oa I he deed of /,~ft. 
'fhe fl••e paintings covered by t.hedt'f'<l of j!ift of June 5. 1931, "'" pureh~ f rom the So•·i" Go•·trnmtnl through M. Knoedler & C'o, 811 denlc•ro, prior lo Mar<'h so, 1031. Ou or ooout I he Inlier dntc lh•y we1oe sent dirkUy by that oomJ"''ly to tht C<ln'OI'&ll Gallery of .\ rt in Woshinl(ton. D. C., and pla<'t'<l in a <pe<:iol room reS..rl'cd for the Rl.QI'agc of the pninlinJl", under an tj!n'tu\ent between petitioner and the director of the gallery. That room is fireproof and well ••·n· tilated ond protected. lt" door hM t"o lock•, the key to one being l•eld by lhe officials of the gall~ry amlthe ~e~ to the oU>er by J>•ti­tionu. Other peintinl!" later donattd to tho Tn•st are also stol'l'd in that room. Tho Corrornn Onllory owns a largt and valuable eol· lectioo of peintingt but carriN no inouranoe on tbeon. No insuron<'O hu been carried on the paint.ngs owMd by the Trust while stored •• tho Coreoran Orulery. These paintinj!S have t~e•·er ~n exhibitt<lto 1M public sill<!e ll•w acquisition by petitioner. 

During the ye•rM from 1032to 1931) the petitioner and Paul ) fellon mad~ ~· following donations to the Tnm in cash, painlin!l'l. and eecur1bes: 

:::~:::::::::::::::::::;::::::;::::::::::::::::::- ••t»> .... ··-···--·' M.ttnlll ·--·---···~-----·---- ... _ ·- ··-·-··· ·-········. .... 1*. ···-··· __ , ........ ____ --:::::: .• _ _ •• " •• •• u, 1:11 t.tn.• 1-=,-,'1' .......... C.tc» 4A:,Ill "~"'•••.L... ....................................... 1~000 1 u.-.... l.tOLTit ~ .. , ............. 
I ML111..,. fW1 )(tl .... 

HD.T, A. 
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. On ~reb 30, 1932, tlat petitioner gave to the Trust nineteen paint· 
1ngs ~~~~~~~had~ $0,005,400 and on Decembtr 28, 1934, he gave to it 
~5 pamtmgs hav111g a root of $8,903,400. Th('I!C gifts were accom· 
panied by letters simi la r to the letter of December 30,1930. Thu total 
amount donated to tho 'l'rust in cash SL>curit ics 111ld works of urt to 
April 9, 1986, was $20,200,840. ' ' 

During the llOlVcrul years U1e petitioner claimed only portions of 
the value of his gi f ts to the Trust as dedueliollS from his income. I n 
his return for the taxable year 1931 he made no cl&im on acoount of 
the gift. dated Jame G, 1931. of the fi,•e paintinj!S above named. The 
claim arises by virtue o f the petition herein and amendments thereto. 

The Trust has maintained its office in the otli«S of the petitioner in 
the lllellon Nntionn l Dunk Building of Pittsburgh. Its bank aceoamt 
was opened by the trustees in the Mellon Nat ion a I Bunk on Jununl"y 
1, 1931, by Uae deposito( $10,000 in cash, heretofore mentioned. Tho 
add itional cash coni ributions made by U1o petitioner und P uul Mellon 
were so deposited at or oboul the tim~ th~y were paid. The account 
was also aownented by interest on bank d~posits and the proceeds 
from loans secured by the Trust. 

The Tru•t openl'd ita books of acxount in April, 1931. and entcl"ed 
the transactions which occnri"Cd prior thereto. Tho trus"".- o f tho 
Trust ha,·e maintained such books since tl1at date. The trustees have 
rented a safety deJ>OSil box in which all securities and valuable ptlpe111 
of the Trust aa-e kept. The trustees have du ly recorded the minutes 
of thei r mooting11 hPid whenc,·er the bllsincss of tho Trust required. 

On &lptrm~1: 28, 1031, t he Trust set us ido $10,000 exclusively for 
]>Ublic charitable purJ>OSCS. Appropriations uggregating $2,450 were 
made from thftl fund for unemployment work, Red Cross and other 
such relief acth•ities. During the early part of 1932 it devoted a 
considerable amount of money to like cau- It also has establ.isl1ed 
scholarships, assisted in the education of n~y indi,•iduals, made do· 
nations to educational institutions and contributed to community 
chesl!l and welfare and rl'(realional work. Up to January 1, 1935, the 
trustees hau clistributl\(1 $205,214.84 for charitable, educational, and 
religious purposell. They also purcbii8Cld, for $:),!_,000, portmil!l of 
four fonncr Prll8idunta of the United Stat.M to be presented to the 
National Art Gallery when established. All11xpenditlu~ re6ccted in 
the books IUid record of th& Trust have been made by the-trustees. 

The paintings donated by the petitioner to the Trust subaequent to 
J une 5, 11131, are h~ld in petitioner's ap&rtm~n~ in Washington ~nder 
an expreee agreemtnl with the tr~_and al'tl f~lly CO\"t'l"ed by msur· 
ance. OU~er paintings ow-ned by peutioner are msured for 80 percen~ 
o f their ooet. Insurance policies se<:ul"ed In 1984 co,-ering the paint­
ings owned by the Tntst were originally written in the name ol pell-

116 B. T. A. 
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tioncr, but upon nttention bolng callt>d tn Ure omissiQn o,f lb. inttre>l. of 'he Tn•.st th(•rein, an emlo~meuL "'"~ auulled to mdtrllte sud• mter<'•t. Th• polieu'IO ..-tre Jlurct.a...J by IX'titionu for the berwfit of the T r·W!t and plrid for by hirn. Eu .. pting th- stored in the Cor­t'Oran .\ rt O•Uer·y, 11"1 it inn~r hns kept Uro prurrtinj,'" owrH.'<l by the Trust constantly insured at his own expen>O. The books of tX't.itioner reflect his original o.,.nenhip of the paint· ings donated by him to the Trul!t and tire trnnsfer of such doutiona to the Trust. Tire books of tire Tnu;t reflect tb& receipt and posses· oion by it of such paintings. The core and protection of tJre p&urt.­mgs given to the Tr·nst on Deceon~r 28, 1034, were discUS!Ie<l by lb. tru...t('eS and it was decided DecemiX'r 31, JO:J.I, that, in •·iow of Ure CXC('IJ~nl conditions, as determintd by uperta, wrrounding tlre:ir loea· tion in IX'litinuH's •par·tm~nt in Waslrington, the paintinll!l should n•main there in his erullody for tho ~nefit of tiro Trulll, tho same ~iug iusurod by petitio~r and he asswning ,..ponsibility for Uwir CllT'6 and pro1 ection. 
The A. W. Yollon F.durationnl and Charitable Trust was organ· ilted, and WAS operated in 1931, exehrsh·ely for religious, charitable, e<iontifie, ljtcrary, or educational purposoa and no part of ita ne• oamings inured to tiro benefit of any private shareholder or indi•·idual during tlrat year. 
Tho transfer to the Trust on June ~. 1031, of the five llllintings abo•·• named WAS a mlid cornplnled gilt. 

Ooncltuit>n of Fact IU to Fraud. 
Petitioner d id not lilt a false and lraudultnt ret\lm, with the pur· pose of evading taxes. No part of tho deficiency, if any, resulting f rom tlre recomputation consequent hereon, is duo to f raud witn intent to evade tax.._ 

OPI:s-tO.N. 

I.-Th• Stork /Jalu. 
VAr< F-..,. : 'The stock tranaaclions d-ribod in part 1 of our find· ings of !ad-specilically, tlro <;ale by potitioner of atoek of Pittsburgh 0.1 Co. to the Union Tn1at Co., tho sale by R. B. Mellon on petition· er's bohalf 'Of &oek of t~re Wet!tern Plrblic ServiM Cor poration to the Union T~ Co., and tire aalo by potrtiollfr of &took of 6oe corporations to the Aeealot. Co., are t htl only stoek .. 1es undtr queotion in this pro­CMding. The l!ale o f Pitt~bur¢1 Coni C'o. !!lock and t ho eal6 of stock of the Western Publie S....-iee Corpora11on aro the only Items against whirh the charge of fraud ie now apocificolly Jlllde. .. a.., .&... 
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Though our finding of fact that the ulo or the Pit~urgb Coal Co. 

common stock was a completed and bona fide 1111le disposes or the issue, 
we will ad•·ert to some of the argumenla relied on by respondent to 
support his disallowance and to susuun his chnrgt> of fraud. 

&spondent contends that this sale of 61.0ck was invalid because 
inspired by a tax·sa,;ng motive. The SAle wru~ frankly admitted to 
hoi\'O been made to establish the umount of loss in n lue of Lhe stook 
nnd with the further p urpoll6 o! claiming a doduction of such amount 
in petitioner's tnx return. The l~w 0 11 t his question is clear. "Any 
one may so an'IUlg6 his niTa irs thnt his totxes sha ll oo o\9 low as possible; 
ho is not bound to choose 11 pattern which will best pay the Treasury; 
t lwru is not even a patriotic duty to incl"''aso one's taxes." Oref!ory v. 
Utlue,.in{l, 69 F ed. (2<1) 809. In the eamc Cllllll in the Supreme Court, 
the Court, speaking through Mr. Justice utherlnnd, said: "TTie legal 
right of a taxpayer to decrease th" amount or what otherwise would be 
his taxes or altogether a•·oid them, by means which the law permita, 
can not be doubted." 0f'tgOt"y , .• Uelt·tri111), 293 U. S. 465. The same 
Ia"' that requires tho reporting of pro6l4 for taxation grants the tax· 
payer the right to deduct certain loSileS actually incnrred. So far as 
tlte tax-sav-ing moth·e was concern~d, petitioner had full sanction of 
the law. 

Jlespondcnt points to tl1e "casual manner" in which the sale Wl\l! 

made. The word "casual" when so usod is a relath•e term. I t dn· 
pends on the fami liarity of 1 ho prinoipuls with matte'rS of simi In•· 
impot·t. That which would cause th~ man of limited r xperienoo to 
pondm· nnd hesitate long bofore consummntion might well seem to 
bo hnnd lud most casually by t he man of lorgG a fTaio'S. Both pt1rtie~ 
to this sale were men of wide business CXJX'ricnco, well infonnod tiS 

to the subject matter and possessed of all tho infonnation neeessary 
to enable them to make up their minds. Each knew the other was 
capable of carrying out hls bargain. If they desired, the one to 
eell, the other to buy, there was no oeeasion for further consideration 
or delay. 

lWspondent further contends that a genuine sale by, petitioner of 
his P ittsburgh Coal Co. stook is inconceiuble because of the strategic 
importance in petitioner's portfolio of itnc.tmenl$ of Ute ownership 
of such Rtock. He point.s to Ute later 88111 of I he 5tock by the Union 
'!'rust Co. to the Coalesced Co. a.nd argues that the two transactions 
we o'9 but par ts of a plan conceived by petit ioner for retaining con· 
ll·ol o f Ute otock wltile obtnini ng " doduction from his tu es. The 
nnsw~a· to the fia-st phase o f this uontention is t hat the evidence clearly 
el!tablishlll! that petit ioner did sell all of hi• Pittsburgh Coni common 
stock nnd ha.s never reacqult'Cd the sumo or simi lno· rr01J<!rty. 

30 lJ T. A. 
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Tho. answer to thl.' liiOCOnrl ph!U!O of rtspou•ll\nt'e ttrgum~nt.. i8 tJ1rtt tho Ce&lee<ed Co. wu a wboUy M'pa,..tt oorponte •ntity, •ntitlo<l to b uy &Jt<l sell 1\t its r lecUon. JlctitionM had parted with aJ I \'oUn~ inltl'\'•t in tho ('ooleoffii Co. when he made 1 jri h nf all o f U1e rom· mon ~tock to hi• ehiltlren. Reilpondent rontNICis that Coal~ w"' a "fami ly corporation" e<>ntrollod by Jlelitionrr. Although it was • "family corpora, ;on"' in that th& OW'Tlt'" of the oc.nnm.on stock wei'(', retsr>ect.h·ely, thr &on and tJu:~ dau~hter o( petitione-r, while. lletitiontr oWJ\f'd tho prdm-..1 11ock, J>etitiontr did 1101 oontrol or dictato tloo policy of Coalc..,cd. On patting with tJte common stock he 81\Vero<l all octi<o colotivn.bip with the company. TI•e corporation wu thereafter controlled by itJ new oouunon st.ockh.oldi!rs. "rhe l"f'CCrtl cl••rly eslablu.M. that petitionrr had no lmowledge of the purch.,. by Coal~ of the atock of th6 P ittsburgh Coal Co. until 110mo months after it occurrtd. 
B ut., . .,, wore the oontrol reforrtd to by rnsJ>ondent proven to exis1, the legal conclu•ion which ho would hnvo us draw. thal the ule wu innlid, would not folio.... Th~ Sfp&rote log•l entity of • oorJ>oMl· lion ia not thus UghtJy put u ide. CommontualtA l mpro.,mtml Co. v. BvrntJ, 2~7 C. S. 415: ,_, v. Utluri•g, 71 f'ed. (2d) 214; };'duxml Securiliu Co~poratio11, 80 H. T. A. 918; a ffd" 83 Fl'd. (2d) 1007; A. S. Eldridg•, 30 B. T. A. 1822; a&:d, i9 Fod. (2<1) ll21l. P~.-ioUII I o !he Revenue Acto! 1984 the volidity, for lax i""'J!OeH, of • eale b<b<t'tn .,.,....,...., otber..-ioe legaUy qualified, in no .. -i.e deJ"'ndcd on the oon sanguinity of tho p&rtici J>ftntS. Assuming 1\11 nbility 011 the pnrt or e&<:h to fulflll hit oommitu>tnts, a moo might deal a.• f-ly "ith hll brother, his &on, his dttugbter, or with a oory>Orfttion in which ho tn' tbey were intemtcd, ns with a llrangtr. It wu only when lnud or otbe.r uc!eptionaJ circumstanre wu proven to e-xist. that the low refused full re<ognition to lhl'ir transadions. Here there wa; ne.ither fraud nor e.xOPptional ei~llmst~nce to create a.n exception to the rule. The 1ubsequcnt •(l(tui•ition of lh• uoek by Coaleoced in no way oolored or affected tht ,·alidity of tl•• Jlnor •ale by pct itioner. R.,.;pondent nlso ad,·anCl1'11 ll>o argument Lloat the Union Trutlt Co. wu merely an a<OOmmodation holdu for tho l>e""fit of peeitionor and, oince Coal.-! did no~ ocquirc tl16 stock uutil April 26,1082, U10 1ale did not actually occur in tho wablt yoar l83L Tho reoonl furnishoa a complol<l &lliW~r to thlt argument. Peti· tionor sold the atock to the Union Truot Co. without ~tion or J'<llri<:tion on Dootm))c,r 80, 1931. Tho Tn>st Co. Jlaid petitionet· tl10 current market prioo. P etitioner never reacquirocl tho ltoclt. Thio tnnU<tion wu an abeolute and legal 10lo. It wu in no way depend· •nt on or a ffected by tho sut.quent acquisition by Coal~. Th• reconiMtablahOithattboalo by tho'l'rmc. Co. four montha later wu M BoT. A. 
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an entirely separate and distinct transaction, conducted without the 
lmo~ led~ or concurrenoo ol p«itionl!r, baaed on its own adequate 
cons•derallons. The inlerenoo tba~ the Trust. Co. was, in this case, 
mp,rely an accommodation holder i~ JSquarely met and answl!rtd by tho 
ev1dence. 
l~pondcnt alleges in his IIJUiwer, and in argument lays great 

stress on the charge, that pelitioucr'a gifU! of properly to l1is cbil­
d•"l'n, the 6111cs of stock to corporations ownod by t hem, and U1c soles 
of stock to other corpornlions which late•· eold to corporations owned 
by tho chil(lren wero but part nnd pn rool of a pla n conceived by 
petitioner for d istributi ng his weaiU1 to his children in order to 
defeat possible gift, estate, and inheritance taxes. 

~llOIIdcnt's argument is apparently ba~~td on the assumption that 
if such motive e:riste<l it would invalidate the transfers. Here he falls 
imo error. The only effect of a gift tax, albeiL in 1931 there was no 
Federal law imposing such a tax, is ~o require the payment of a tax 
on tJ1e transfer. It presupporee a oompleted gilt. Like..-ise, the 
estate tax Ia w does not im·alidale transCers made in oontemplation of 
death. It merely provides for the inclusion in the taxable estate of 
property so transferred, regardlca of the tnnsfer of ownership. 
Here, moreowr, all of tl1e sales in queetion were at market and, thus, 
being made for an adequate and !uti oon•idcration in money or 
money's worth, are e3pressly without the soope of the estnte tu 
p .-ov isions. I n the instant" case wo aro concerned solely "~th the 
taxntion of income. W~•·o respondent to establish l)y proof the t ruth 
of his ullcgalion

1 
we ore unable to perceive any legal consequence of 

Mh•anlal(& to t he Go,·ernmenL thnt would follow in this proceeding. 
Not only is U1e1-e no evidence in support of t he allegation that peti­

tioner's gifts and snles were thus moth•ated, there is, on the con­
trary, n normal and rational explanation of petitioner's procedure. 
H is gifts were both an e,· iden.oo and a consequence of the nearness of 
d1e relationship between petitioner and hit children. This thread of 
paternal interest appears persistently 1 hronghout the record in this 
cue. It is a key which unlocks many otberwi£e unrel"ealed chambers 
of tho petitioner's mind and JlrD,.;dl't etrective ~f.utati?n of the 
inferences respondent would htse us drAw from pellt1ooer s conduct . 

.Moreover, petitioner's action was basl'<l on long establish~ famil_y 
prteetlent. When petitioner wu young 111 tho field of husmess hus 
f•ther hftd made him ,. gi ft of a pa1·t ownership, and later of entire 
OWIIN·Bhip, of the bank wh.ich ,w~slhc cor~101"8IOM in his subscquenlly 
eut'\'N!sfu l busi neS$ career. 'I Ius exprci'SIOn of confidence was pur­
sunnL to a plan, adopted and followed ~o llf! conQiusio_n by ~he_ fa~her, 
of disl ributing all of his properly to Ius cluldren d urmg h•s lifetun~. 
When petitioner's brother, R. B. Mellon, retumcd from the West, peU-

MB. T A. 
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t ioner g.n-c h im a half inlere•t in the bnnk, tl1ereby begi.nning ".~Oil!{ 
bu•iness ll!ISOCiation which had boon bol h happy a nd profitnblc. l h~, 
"-h~n his own eh.ildn>n ftl>proa<hffi mar urn~·. petitioner determin .. lro 
iollow the precedtnt, well prown in his own experient-e, and confer 
on 1 hem, nt once, J'l'SI)()nsibility oml r1pportu ni ty. lle init ialed o 
policy of making !(ifrs of ~~eCUritii'S and other property to them. 
Q>mineed of the wi!Wiom of biA policy and satisfiK! with the judJ,'Illent 
thus fnr sbl)wn by them in hand ling sul,.rantial RITairs, a nd furrhe1· 
moth·ated by a di'Sire to be t'\llieved of part of the responsibility of 
n.cr h·e supervision and mann!(Cment of his many businl'ttl ime~., 
p;htioner, in tho taxable yMr, mndo large gifts of securiti~ to his 
c hild1'\ln. 

There was nothing unique in I he fact that petitioner determinK! to 
school his children in the handling of wealth while he " ' lUI yet oll\·e 
or t hat h.is ini CJ'Ilst in them went so ftu· as to provide ll1em with the 
matcrinl means whct'Cby, during his lifetime, they mi~:ht assume 
smong their fello•.-s a position of influeooe and leaden~hip. Lik~­
wi~, there is nothi ug unusual in his desire to oo rid o f part o r th~ 
re•ponsibilily consequent on thn pos.o;e..sion o f g~nt w~alth. 

Further, deoJing "·ith the toame matter, respomlent ralls to atten­
tion thn fact that petitioner and his brother, R. B. ~lellon , pul'l'uerl 
nlmost idcnlicnl courses in be81owin,:t pr·operty on their rhi l dt~n nnd 
a.rl!ucs thnt this e•·idences a joint intent ion to defeat taxr•. What 
has boon said aboHl is equally perr inerit here. I t may be said in 
paSRi ng, how~ver, that the fad t hat two men, IJI'ol hcrs in hlood. inti· 
mate busi ness nssoeiat<'S, endoww with the same family tradition, 
may ha•·e followed tho same procffiure i~ not difficult to understand. 
Nor is any unfavor~tblo infer'('noe to be drawn f i'Om thnt fact. Tho 
test is the mot h·e behind U>c J;arnllclism of conduct. Concert of ur­
tion, as such, is not rondemnrd by the law. It i~ only •Thtn con('('rl 
of action re~ults from improp<•r moli.-cs that tho wnrd "conspiracy" 
is to be applied. He r'\\ t he evitlenoo does not estnblish a n itnprt>per motive. 

Tho sale by petitioner of Pittsburgh Coal Co. stock is ciMrly 
demonsrn~ted to ha•·ll been bon~~ fide and leg•l in all aspects. 

lte•pondent alle~s t hat, in th~ event the sale o f P ittsburgh Coal 
Q>. stock be held nJid, the basis for determining 1058 on part o( th~ 
~k so sold was the ' 'alue of that stock on D•:occmher 00, 1031

1 
wh~n 

1t wns t rans frrred from the .Joint Account to petitiollt't·'• personal 
11croun!· Thi~ alle!(a tion lb1S entirely on his other oll~~:otion rhAt 
t he J mnl ~rronnt wna a )):lrtn~r&h.ip. In his hri~f rt'liJ>onclent AI· 
tarhrs no llllporlnnce to t his contention and relies cnti t'('lv on his 
efforts to pr-ove U1e ule fraurlnlent. The flndin" of !art "that the 
relationship between A. W . and R. B. Mellon, e••itkn~l by the Joint H II. T . .A 
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Account, Willi not A partnen;hip catriCl! with it of n~~CeSSity th& 

d . I f d ' . I ' 

~~~~· o rellJlelll ~nt s oomcntton. This conclll.'!ion is fully supported 

hy the cvid~uce and the applicable J&w. 

Tn the sal~ of stock of the Westet·n Public &!•·,•ioe Cot'J)()I"tiun a. 

dilfert'nt que.Uon is p..-nted. Petitioner contends thaL the ~rd 

rc,·rols n cnll>Jllet c bona Iitle sale ((I th~ Union Tru>l Co. nnd an inde­

Jtl'nd~lll acquisition ot 'tl•e Sllme amount of the same stork 37 days 

lnt~r. llo contends that such tronsnctions were mode in good faith 

and that no ('(>nlrnet or option to reacquire was ent~1-e<l inw within 30 

tlays of the oril(inal ~;ale. 

R•spondrnl contends that no vulid &de wns m!lflr; thot the tr·nusac­

tion ~~ra.s a mere accommodation S81e; subject to an understanding or 

ng .. cemcut t hat tl>e Mme shares would he retrausfcned to the origin.il 

11\\'Jler after the I'.X(liration of the 5tatutory period; that pet it iouer has 

root src~tai ned his burden of proof. He contends further thnt the snla 

" 3S f raudulent. 
The ri'Spondent di~allo"e<llhe claimed loss on the ground that tbtt 

llispob!d d()('S not RJlJle&r to bore occurrod in "t rflllSllction8 on " llich 

IOO>eS rna_,- 1IC' rt'CO):"nizec:l for income tax purposes." Thi~ Jan~t~Ja,.,.. 

" as n ll·cotll Jlt'\'henftt te. l t rnst on th~ petitioner th~ btu·d~n of pr-ov­

ing all t be elements and factS ttet:tsSary to justi fy u deduction. Under 

sud1 cirt"mnbtftnces the petitiom•r mnst pronl not only thn~ a Stile hud 

l>e•n m11dc. but that no coni mel or opt ion to reacquire had lx""' mrl arerl 

imo witJun 30 days of the sale. lfa,!d ~. f!tlt·rrim;, 77 Fed. (2d)• .fc.'i(). 

Morem1'r·, in his petition tnxpayer IWIJI(IIizcd this burden und ollege<L 

that norontmct or option tO reac-quire had been entered into within tlr& 

stnurtor·y per·iod of 30 tluys. This f11ct he failed to pro\1!. .Botb 

rlftrti~ to thl'l<' tranhll<:lions are dead and tJre. tl!!.-timony boforo us is, 

therefore, not as complete llS it might otberwise have been. Thouglt 

the paucity of proo lnu•y be due lo causes beyond the contr-ol of pl't i­

tioucr, this facl does not relie•·~ petitioner of his burden. The l'"i'<.'<lrd' 

does u<lt r·c,·eo l sptcilicruly when H. B. Mellou nnd H . C. McEldowney 

agreed to the rt'A(:()Uihltion. On the e''idence belot-e us, we arc unnbltt 

to hold thKL petitioner l1u. sustnined tiro burden of pro•irrg tl•at he 

>ulferecl a deductible loss in the t rrmsact ion~ iu SUX!k of the Wo•Rtem 

Public Ser,·k~ Corporation. 'l'he olleged loss is acwrdin):"ly 

di8llllowMI. 
The third item of 8U>clc ules disallowed by res;J~>ndenl waa r hl\ lillie 

hy pelitiouer of stOOk in fh-o corr)()rntiona to the Ascalot Co. 

In his anS\\Cr rcspondenl alleg<'<ltbn~ tl1esc l>ll.les ""ere fraudulrilnt, 

but on brief ami argumtlll be ab.ndorted this cbar1;9 and rested on. 

the proposition that they did not give l"ise w deductible losses be­

cau:~e, u he contends, the sales did JlOl ootiSlilute tra t~Mclions entered 

into lor profit, He urges that the saiM were made !or ta.x atwing; 

aG!I TA. 
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that !hey wero parts of l'*titioner's plan to di!<lributo b.is pro1>erty to his ehildren; that they were aceommodalion. tt·anbf~rs; and that I he record is so c:onfu•ing a..~ to defy a conclu>ton that real sales were made. 
Siuco most of these propositions han1l>ecn dealt with hereinbefore, our conclusions may be brieJly stated. 
The stocks sold were taken from petition('r's invi'Stments. They 1\'et'CI sold at markot pt·ices to a corpomtion ill which petitioner owned no stock, tho amount realized being Jess than the cost to petitioner. They wot·e not rectoqtLi t-ed witlLin 30 days, four of them never again coming into petitioner's ownership, and tho fifth being purchased from U1e Ascalot Co. mot'C than two yeat'!l later nt a substantial profit to AscaloL The consideration agreed to be paid wus properly accounted !or in the boob. 
We find no merit in any of respondent's contentioll8. The sales were complete, volid sales, regular in every way and satisfying e,·ery proper te5t. 
There is nothing inconsistent or dinlcult of understanding, as respondent would have us belie,·e, in the fact that the father, to establish the deductibility of a loss, sold certain stocks whkh hud fallen in value to a company owned by his daughter. Both "~ro dealing for porsoiUil advantn~the father, apparently to minimiza his taxes by 61\crilicing certain stocks ~howing a loss in value; tho company, a whoUy sepnmte entity, to make an investment in st()(·ks which, in its opinion, beld fair prospect of recovery and increasing in value. The question is in no wise complicated nor w~re the rights of the company circumscribed by the fact that pctitionet·'s dt\ughtcr owned all of the stock of th8 Ascalot Co. 

The deductions claimed as a result of the sales to the Ascalot Co. were improperly disallowed. 

Th~ Oltorge of Fraud. 
Tho re~pondent t'C'Sts his whole ease of fraud on the two stock transactions first above di«eu~, i. e., the sale of the common stock of the Pittsburgh Coal Co. and the sale of stock of the Western Public Ser,-ioo Corporation. We hne incorporat-ed in our findings of fact our conclusion that petitioner did not file a false and frauc:lu· lent return for the purp05e of e"ading lu~. But little need oo said in amplification. Just as the law cloaks every man with a pre!!umptio~ of. inn~ce! it like~ clolltes him with 11 pre!!umption of good fatth tn Ins busmess de.ahngs. Fraud is ne\'fr presumtc:l. It m~ be proven by clea~ and con,•incing e\•idence. Havmg carefully constc:lercd all of the evidence and all of the infeN>nCM properly to be drawn therefrom, we find in our minds no HB.T . .l. 
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doubt as to the correct dctorminat ion. The record before us does 
not sustain the charge of fraud. 

li.-Thc 0U>Mr8hip of tl!e 8o11k Stock!. 

By amandn:e?t to his at~swcr, flied at the hearing, respondent al­
leges that pettttoner was, m 1931, the actual owner of certain bank 
stocks on which d ividends were pa id in the tllxable year in the amowtt 
of $804,<166; that petitioner did not t-epott ru•y of such dividends as 
i~tcome but ~ported $765,397.64 thereof ItS i11terest received; that peti­
lloner sus~amed a loss of $1,87~ through the worthlessness of certain 
of said stocks which he did not claim; and that, accordingly, peti­
tioner w1derstatcd h is income in the net amount o£ $;17,193.86. 
1Vherefore, respondent makes claim for an increllSed deficiency. 

I n h i$ brief in chief respondent indicates his position to be that 
in addition to adding U1e relatively small item of income to that re­
port9d by petitioner, the acceptance of his conclusion as to the owner­
sltip of the bank stocks tends to suppot"L his position that petitioner 
dominated the Union Trust Co. at the l imo o.f the pu rchase by it of 
Lhe stook of tl1e Pittsburgh Coal Co. and Western Public Service 
Corporation and lends fo•·ce to his challenge of t he credibility of 
petitioner's sworn testimony. 

Respondent correctly slates tlte ques6on here p resented to be one 
of £net, nnmely, Was petitioner the aetut1l owner of the bank stocks 
during U1e taxable year! On thls issue respondent has the burd.en 
of proof. To establislt his contention he must do mot~ thnn throw 
doubt on the val idity and completenG.'\S of the sale. He must estab­
lish by a. preponderance of the evidence and of the probi1bilities Utat 
a sale did not occur in 19-21 when the formal conlrnct of sale was 
entered into and that petitioner was the actua l owner of the bank 
stocks in 1981. 

On its face t he written agreement was clearly sufficient lo accom­
plish a sale. The provision permitting termination of t he obl iga· 
Lion in the event of deslh of either party was i.n the nature of 1\11 

unexecuted opt ion and d id not I i nut or abridjte the legal complete­
ness of the contract. The question here presented arises clJicfty from 
other cit·cumst~nccs and t he conduct of the partie.~ respecti ng the 
contract and payments thereunder in U1e years 1921 to 1982. 1'hu 
facts on which respondent ch ic6y relics are that, at various times 
nfter the contrA.Ct wiU1 his brother was entered into, petitioner loaned 
his b rother money which was used to purchi\SO add itional bank stockd 
or to exercise rights issued on bank stocks covered by the contract; 
that at the suggestion o f peti~ion~r'~ financial secretary, the _interest 
rates were increased at vartous ttmcs somewhat paralleltng the 

88 B. T • .L 
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trwd of dh-idftuU peid; that ,~arious suull \\ere J>aid petitioner by hjs brother and his son for tJ1c purpose of e<rualhdng tht} iutt.1rast 
paid ptth..ioner and the dh•idend.l f>aid on the. bAuk ltockc. 

Add"""ing ou,.h·ee to tho quMtion in•·oh·od. tho reoonl •ho"" 
that ))ttitioner was fuJJy advised o f the n~ty of dirt'tiug himself 
of tho bank stooks to <1u•llly aa "" t:e olf/<lo member ot the Fodel'lll Re.er-·o Board. We !>.•·• hit ""ttg<>rical t•imony to tho oll'f<'t that he inttndtd to, •nd did, etiJ without ~r"\·ation; chat, &1 tht- time of the huriug, he did not own, nnd had not sitwc M1trc.h 1, 19'21, 
ownod any bank otocka; tha~ th~ Bignell rontracl rep.-nttd tho e:ntirf. lg'l'ftrMDt without rtStrid.ion or limitation. \\'e ha,·t" a coo­
t not adequate to aecom1>lish tl1e purpooe. 'M1e bookl of tho po11i,. reO&:t s sal~ in Jt)21. l)tt.itioucr ret>Orted the gains and IOfl'l"'S on 
1 he ulo of 1 ho 1tocla in his 19'.!1 tax mum and paid tax'" 
aorordin~ly. 

In A situation sucl1 ftl\ is hcrt1 pr~rued nmch dt!f)(>nlltt on 1he 
..,.umptlon wich which on& • torte. Where the fi~ at•p in • t rain 
of tirtumstaDC't'S is ~i'-"llfd a t:Nn1lcular t·haracteriutio:n. il often seems lhA.t all 1Ucceet1ing stcptt J~•nake of thi:, SIUIIl' t'lu•rt.ttfor. H 
ona stnrts with thea.ssutnption tluit nlllllnl1~ pra(•th•Nl a deception it is fiOmetitnes not di&ult so io ('(Ull"l rue all his "'Ul..f.quent arll(}DS 
as to lfltm to b. a part of a fraudulent t)lan and thu:~ hy on~ false step .10 to color tho .sit ul\t inn ftS lo mi:;conQ('i\ c the rut il•o t ru1 h. But. 
the lnw approH~ of no t~uch assuru(ltion. Mf"n •re presumed to kL bonet<tly in th~ir lm•inf'OI dealinjt> unlil the oontl'ftry ;,. clearly pro•·ed. 

'l'ho eonduslon which l"t'Spondeut fl.S.ks would r·equire us to r~ject 
as uuworlhy of btlief the. direct. unequinN:al t6lituony of Pflition~r and ochtr "·itn(·~ 11-. len.gt.h of lin~ t~ri1)· ron.qamrd in 
Pl"flditllting t1tc ,·ohuninous evidence in 1his ctt!,('1 til~ \'i~O J' aud mf'ticu· lous ca1-c of coun~l in txnminntion and c~-~xamination. and the 
intrieacy of dttail inquired into. bn~ a tlord•d the Board an unusual Ot)portunity tO ttudy and weigh tiH~ charatler of 1hr witue-b. .. i"A and 
to judj.'ll of tho probability or improhubility of tho truth of their 
test!mony .• Th~ iludy ltads \13 to lbe (ondu .. ion thal petititmf'MI <~•n•ony IS ••t•lltd to lull cnodtnce. We aooept ._, th• tttnh hi> tutimony that Ito sold the stocks •bsolutaly: tl1ot thoro wM no 
agreem~ntt expi"'8S or implied, to retain Ill.)' int.arest. lhere.in· that he ""*"'td no right to .-...quire ~m txllfpt. u apl*re in th; "ritW> oonlf'lc.t. 
. To au~uin ratJ>?t~dent'*' oontc.ntion it woulcl be Uf!<'f'"'~ary to hold, m ~«ect., that pelttion.r and hlS brother rnttred into a cons1tira<y dthbtrattly and fraudul~~tly to con<U! the truth anti mil>rtl>.-nt 
the f•cte as to tho ownrrelup of the bank stocks. This c<>rtcluaion the "''"'"'I before us does not juiJti fy. ae &T • .A, 



81 

lll'ilpondtml points to th~ fact. that R 13. llellon borrow~ various 
~unll!. of Rl()ney from petitioner and used iuch fund$ to purohase 
addntonal hank stotks. The record al!'<> ~.tahli,Jn'i' howe,·er tlla~ 
IM'Iit~Oil('r ~~~ his brother money on many ll('('llhlons ba,·i;•g no 
rel11ltOII to thts tssue. I n OnP such tr&IIMetion the loan was in the 
smn of $1,2~0,000. With rertoin oonlpArnti•~ly insignificant excep­
tions, the bank slotks purcha_oed were natuml nN'retiona to the orig­
inul list of stocks made avuilnble hy stock t•ights. Neil her the fnct 
of tho purchase of such "locks wi lh money hot·t·owt><l from peti tioner 
not· t he pl(l(lging of the same to AN· on'() 1 he o'l'pnynwnt o f the loan 
which had boon added to tho R. B. Mellon indebtedness is incon­
sistent with petitioner's content ion thol he made an absolute sale. 

Respondent ol;;o lays great stress on the fact• that the interest rate 
was twice incre~. closely parallelin,ll: the dh·idends paid and that, 
by a final payment, interest p.Ud to petition~r nnd di"idends receh·~ 
by R. B . Mellon were brought int<> exart halan~. Howe,·er impres· 
ti\'e these facts may seem when baldly <;tated, the I'I'<'Ord <'Ontains a 
!'l'a-.onable explanar ion. When petitioner'~ financial secretary. who 
had previously, without ~titioner's knowledge. !'llgge>t~ to R. B. 
M~llon that the interest rate be inrl'l'ased, "'lS asked to recount the 
com·en;ation that occurred on the occuion when the equalizing 
paym~nt was under discussion, he stated: 

• • • Mr. n. B. ).(ellon en lied mf' tn IUHI nttkM m~ 11 1 would ebeck a.o 
1nt(>N'RI cnl culatton tbnl he Juut cau~ lO I)('! nuul!'. It wu nn on:•ountl.ug ot nll 
of the dlvl(l4'nds tbnt hl' hod rcceh·cd. nnd n11 or l hC huerNII that ba bnd pntd: 
nnd hit r(lrnftrk was. aa l rt'Cnll t11e remMk. " I tlo not rn rfl to f)roftt by tbll!l. n_n(l 
1 wAnl to pny Andr the entire aunouut of Olirlllna:t~ U1nt I tune recclvcd. over and 
above t he llllN't"lt tbe.l I ba,·c paid." 

'fhe testimony o f this witness was to the same eiY~~et when llSk~ t<> 
explain the increase in the iutere<t rate . 

. \dequately to appreciate the sil!"ifienn~ o f the above quoted state­
ment. it is net:eSS&ry again to recall that the68 men were not only 
brothel'!l, but intimate business associates. Il is nectssary also to real· 
i1.e that the th•n pending apJlointmenl o f the petitioner to official 
po~ition wa~ deemed by him and hi~ broeher alike to be both an honor 
and " sacrifiee. That R. B. Mellon "as proud nf the honor ll1at wu 
tnlll' conferred on his brother was but a normal reaction. That he did 
11111 rnrc tn profit f rom the situation and clc;i~l to do what~ver ~1e 
mi~tli t to IC'SS!'n tho sncrifioe was, under th~ onllmncy of relnt1~nsh t p 
oot ween them likewise a nonnalt'!act lou. 

'l'hu~ it is tl1at the simplo stal~mrnl quuted nbm·e is pre!,'llanL with 
tlw wholn truth of tho mnttct· aJl(l con• I ituws cotuplete ,.~futat ion of 
the in fel'!noe resJX>odent asks us to tl~a.w. The 1'\'aHQns for the in­
cn'aiii'S in the interest rate, for the equahttttg payment, for, llle trnnsfer 

M U T. J.. 
::0~~,_., 
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of tM obligation to Pa11l 'M•Ilon without profit •~ ono. B. D. M.ellun did not care 1.0 t>rofit by l'\l&SOI\ of tho •woinlonent of hill bmther to ollico. 

. .. Confide ring r.ll ofthe ovidenoer.nd weitthing all of 1he proba~thw .. , v.o conclud• UIAl tho ...,pondent has not su.i.ainod hill burden of t.hov. • ing tho< in 1931 the bank 6lo<k8 belonged to Jlttitioncr. It fv.IIOII I that the dividends P"id on the bank ltoclat wert' not taxable to htm. 
m .- TAt .V.CiitiJic·Marl!wJII-Btl/lltAtm TroMGCtion. 

(1'hi• is>oue is d~alt with in/ro by Mr.1'unlfr.) 
I V.-?'A• Liquidation of lin/171'. Colllll'tlrlion l'o. 

In L11is iiiilne wt are confronted by tlto question of t1te aunount of gain n>alited by petitioner from tho liquidation of Union. The di • tribution in liquidntion w .. prtcedod by the Union·KOPJIN11 root·gntt· i1alion and the Union-l,itt rtOrga.niution, both transacliolll bein~ admitted by re&JlOndeut to be suttutory roorW~nir.at.iQtt!!. In the notice of dc6dency, rtO<JIOndtnt I"«<gniud the ~larity r.nd statutory com· pJ~t~ncss of th('se re<~rgalnizntions. 'The only c:lulllgc rnada hy no· t)Kntdenl ,. ... in the Marclt 1. 1013, ulue of llcCiinlie·!hrshall Con atruction C.•. stuck usW {l it 11. hnsis in detN·mining IK!titiouer'a pin. In hilao.swn, how-e\tr, ~pond--nt al~ in efff"Ct, and on bn~f <."(11\· tends, thAt. winco 11\e l"t''rgontzntion and the li<tuidation Wl'h! but slt'IJI:i in a aingle oomprt'htn..i•·e t>lan, the P"rr.mounl object of which "AS tl>l' liquidation of IJIIion, tho receipt by the •to<kltoldora of tlte stock of Kopl"'rs ..00 Pitt and tho rt'maining usota of t:nion mould be treat"'l as tl1e receipt. of iltock of pnrtil"S to a 1-eor~'ftnitation and 'tother 1>rot>" eny" under ...,tion 112 (e) (1),' und•r ,.Jtirb tl1<1 gain, computed II! • unit, is rcoognh~ecl to Ute. (IXlenL of tht fuir m:.rktl ,·alue or the "otl\fr IH'Opercy.'"' Computf!d in that m:anntr, tJ,tre it no prontion of tltc ltKS:is of the pclitionrr'a Union Hock al\d on the fa.d.s ln Uti!: C:LQt': tht recol(ni..d gain •• r.n amount equallo the fair m•rket ••alttc of tho assets of Union oxolusi.-e of the PiH and Koppera stock. Petitionu conttnde that the reorganitiUioWJ a_nd th~ liquidation ~ ero 110pamto and dillinet, thol lll~ stock re«i<od puraur.n~ to the 1wo l"ffrganiutions it frM of tax, and tl1at 1he. gain on the liquidll· 

u 
0 
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tion is the dift'e~nce i>I!Lwoon tho fair mat·ket \'Rlue of the a8Sel$ re· 

cei,·oo and the basis lo him of his Onion stoc-k aft~r proration on 

M:COunt or the (1\"0 reorganiutions. 

~IUto•~gb we htl\'~ fo!md as a fact that the Union-Ko(>pers and tho 

'Gmon-Pttt reorganttnuons were parts of a plan for the liquidation 

of Onion, the conclusion asked by ~spondeot does not follow. Tho 

same question was C?"~idered by tho Board in Rudolph Bothringtr, 

29 ~· T. A. 8, whercm tl was held on substantially similar !nets that 

~I ton 112 (g)• ~:o•·erncd the distribution pursuUJJt to" reot·gani7A· 

uon. The con~uenC6 of this holding was to require a proration 

of the basis of the stock of the distributing company hctwoou the old 

and the new stock in detennining gain on tho liquidation. The qu!'l!· 

lion was again presented in the recent cnse, North A1Mrican Utility 

&curiti•.t Corporatitm, 36 B. ·r. A. 329, where we affirmed U1e holding 

in the Bothringtr case and obeerYOO: 

Tbt dltt.rlbuUou ot Newport l odutlrlftl atock It couc:eded to ba,·o ~u SlUt• 

mant to the plan or reoi"JE*nlzatlou &.nd ac. lhe time ot chat dl•trtbuUon t.htrt 

Wrul no aurreuder \Jy t.he l'ltockhotdcrs ot their old 5tork or n ny iagret:ment to 

llll:rrtndcr tt at ant time tn tbe ruture. Ttlc ta('l that tht:':lr old at~tr ... "' not 

""""'ndered brlnp thl• ll'ftnoactlon oqwor<'lr wllhln lbe ••nns ot -lion 112 lrl 

ond hne be«'n M)JJhnttJ.ICd u a rontrolllng ftu~ror h\ I be JJoct.rl"qer Cft..8C and the 

GTOJ• ......., '"P"' (88 Fed. (2d) 1167). Tbll dlttrlbuUon to kon aloue li clear)¥ 

ICOf"erne<l b.r eectlou 112 (c). Tbe l'ftl'IODdtDt 11'1\ll"S tbat this dl.-trtbuUon eao 

not be cona:tdered olone. but mn.st be cour.t(lei'C4'l l\lJ n etC't' Inn s1 n~lt~ tl'f'l»80cUnn 

whJ<'b tncludea the I('II(()Ud dlnrlbnlloo. We ftod no authority wbtc.b t"'C.'q,U1rf11 

Lhll l'f!Sult In the ~tuatlon before u. The dJ.IJ-crlbot1on~ w-e.re tarried our: •• 

•"Jlftrt.te tunlla.CUona and eocb tntnsnctlon IJt-'Ocally tall8 wtthln tt:l)ftmtc 

~ ot tbe stacu~ We fiH no tompelU~ rutOD tor dllrtp.rdlnc- wbac 

waa netuallr done ~·hen It wu API)erf'ntlr done- tn good taJtb tor the pu:rpoM 

ot obtalnl.ng the bcuents clenrly !'ontcrrt~l by lhc Bel"'rntn nro"lslone of i.ho 

otalulo. Wo ftnd no autllt>rlb" tor holdJn,; thAt .Won 112 (J) I• not aP!>ll· 

rnble when n reorputzatlon Ia part or a l'len ot IIQnld.atlon.. • • • 

• • • • • • 
That tbe two dlttrtbutloa. lbould connUute one Is the kf',rttone of tbe re­

III)OUdenl'a arrumt1nt. and wltb It f"UJJ hie "'hole N!e. Sloee thtT «'tr~ &eDft· 

rate dlllhtbut.SonA aDd .eJ)IIrate t:ran!aetlona tbtre wu no "exetuh•.cze" of atoclc: 

Lo thft N'e"l))rt Co. ror etOtk of New-port lnduJ:IrlM. Inc. 'I'b~r. waa no Rr. 

render or the former In return for che dtatrtbullou ot the lD.tlcr, n.nd Inch an 

"""'hance" It ·-..,. to tl>e applkatlou of .cctloos 112 (b) (8) . (e) (1), 

nnd (e) ror " 'hl<'b rHpondttlt ls rontendlnc. Furtbtrmo~. AiDC"t'J the two <ll• 

trlbutlouJJ aro MPintU:l' t:nu1uetlou. It Is lm.rontcrtrtl thtll tho ftnt dJJtr1butlcm 

ma.r ba~ bef-D t.o naut<tatJon u trell as. J~trwuant to 1 rtorpolu.Uon. beoclua 

I be llqnldaiiC>o oeetlon (II~ (e)) II <'>tl.-l,r Umltocl b7 tbe m>rpnlutton pro­

•lolono (oectlon UJ) and lberelort IJ<!Ctlon U2 (I) would lPIIIT under lhe 

•<cl o,,,._., .... , •ttet ... rf',._,..,,___u u.e,.. •• cu.artlKn:ed, •• pu~ .,. 

a pla_a o( reor .. oluttoa, to a 1b1rdotdtr In a Hrpouflon • panr to tht rtOrr•nhadon, 

a t41dc or MCWtUN IP ~ co,.,.I,.Joa or In uotbe.r eotporallon • Jll'tiJ to U~o~~ I'(IOrpnt• 

aatlon. wltllout tM llllt"f'nttu ltt ndt .a.rtboJdtr of •btl! • """'Uet •• n<lt CDrPO,.... 

lion, no rain to lbl tlltlrlbu(• from lbt rt~Ntpt ot •-ucb ltotll or _,.ttU• tb&ll bt --·-.... T • .I.. 



84. If U. it. OOARD or TA '( APM:AL."I fti'.POftT'S. 
JPtdAe u,.. ot botb .rt:leda 1"11.11 lf. darb' w. br tiM 4«1Jdon ot tht Ctft'Uh Court ot .4J"~PMI• tor thf' f1f'tb Oll't'Ui t to Oro" •· Cotnnal•tiONe-r, u tp,., • • • n ..... In lb4 Gr'fiU "'"'· 1."1\rn though th• dlwtriblUIOII ...... In ll•jllldAUOa •• ,.,·ert! later d blrlbUUOUJ Ia llwt A.&u• ftt«, teelloiL W ( I ) WU btl4 to fi'rtnl ~~- ~t t.bt •Pf'C"lftr UIDJt•tSoa c..t M!C'11fln ~~~ ((') bt 1.be pro\'"l.lllon• or ~ tlon 112. Tho tchrJIUe'tl rc"IIIQtdur Ia avr•UCiiiJJt ln thfl C'tJte It a.r llld lJ co-ntrolllfll., 

111t!! Or01~ case citNI in the (ore#(t)in~ quO·tlation is deari.Y in J')()mt. Thtre the .wckholdol"! of corporation _\ I\'!IOhtd to tratlJ<fer to oor­ponlliou Call O( the ftSSCIM o f I\~ ~xclmlinsr &.IJ C'k."h in ~X~ Of $l00 •• 000 and <trtain l!tO<lcs and bond .. in uchans;e for sl<"'k of C, which was to br d istributod dil'<'ctly 10 the stockhold~rs of A. The •lock­holders o f A a lso ,.....,h"fd at tho sa- tiJ!le no1 to di"' ribute tl10 ,.._ m•ining asseta o( A imm~clillt.t>ly hut to h*''e A hold them until toncb rime as a di.stribution and <fut.olution t.11'JU1d be d(!!Pn\ed ld\"iAAblt. Thf' abo,-e plan was carried out and dl~Jillllti(m 1)( mcJ~t of the w---ets ot A wu llcet)rdingly made. "\\'jlhin ltu't't" •Mh •l•trtd1tr all hut a &maJI part of t.he remaining iUJM'li~ of A were diatribuied in p~lrtial Jiquidat.iou of A, and tho remaiuiD.ft a~ w-tre d.istribut«< about. t )Ur lat.tr in final hquidotion o f A. ·~ Ooord h•ld 1 ha t theft' was no rt'Orcg•ulizlllion and that ~rion ll.l (r) applied. 11~ Cirt'uit Coun. of ApJl"IS rt\*t'rsrd the Honnl for trNtting che tlistl·ihutiou of 1 ho C IUliU'<'S to lite A atockltoldero &SJ>&rt of a liquidating di.l rii>lttion undor oection II~ (c) and hold that """lion 112 (g) •pplicd to th•< distribution. The court l"td furthor that U~ (c) applied only to the later liquidating distributionll. 
J\ ppfyiug tho forL'J,toing dooiaions to U1t' (act• in this ca"t, il ap­)>eal"! tJ .. t ~ petitioner .... oorrec:t in the ,llte<Jry underly ing his OOUlfltllRtion or glliu upon lhe Union liquidation. 

\".-TM Paymtnll by Union f'omtl'l,.lion Oo. end Pitt S•cvriliu Oorpt>rotim< /fJr IAf 4=vnt of Pttili<>nfr, 
A furth4"r iS!!,n(' arising from pttitio.ntr"s rtlations w-nh t ... nion and Pitt in-rohn the dettnninuion o f the proper tteftlmt'llt of the MHm of $100,479.33 COinprioing J>ayw•nts made by Union and P ttt for the ~~<oount of petitioner on a('('OUnt of obligations of McCIIntic·Mati!lt•ll not ~lU)l('d by t Tnion or Bl'tbl~hNn and chargeablf. r.o Jletiticu-.er and tht fl.lher ~otoekJauldfort Q( )f<"Cbntlc·lla"'.h•JI, tirhor as 1 randcret'1t o f McClintic-Mushall or llll obli~ro of l"nion't dtbh . .. .,.,... hv thorn upon its liquidatlon. 

• 
The rorord otttoblisl1•., ond we ha•-e found • • a fatt. that tJ,.. .. I'•Y· menta oonotituted dtYidonc!t and not loons 10 the l!t<><:kholdrl"! . ... ,. .. 
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'l'h~ugh t he ilarns were carried on the corporate books ns charges 
ngamst the stookholdors nncl on the petitioner's books as accotulle 
payable and notwithstanding the ropaymunt by the stockholders in 
1934, other evidence of record convinces us 1 hat in the taxoble year 
they were not regarded as obligations requiring repayment, but rep· 
t-esented, in fact, divitlonds willtin U1e n.ellning of section 115 of the 
revenue net. I nterest wns neiUoer chnrt.'Cd by the corporation nor 
t>nid by t he slookholders. All11ough other items of e:<pcnoo for the 
account of the stookholders ware p11id by t he corporation and rein1· 
btu-sement made currently by the stockboldars, U1e items here in· 
volved rom.ained on the books. The most out~tond ing fact is thot 
du t"i ng the year J932lhe company distributee! ns dividends an aggre· 
gnto amoun t of $1,100,000, of which pel itioncr received $330,000, but 
mnde no effort to recoup t he outstanding nccounts charged against 
the four stockholders. The explanation for this fnihu'tl to follow the 
normal course of conduct, tltnt one of t he stockholdet"S "needed the 
money", scarcely commends itself ns adequate. The items sl1otdd 
nccot-dingly oo added to petitioner's income. 

A further ruling is nrceSSJH"y as to the treatment of tloesc items 
·.vith respect to the computation of tnx. Certain of the items, nggre· 
gating $291191.33, wet"O paid by Union aJtd Pitt. fot· t he petitioner as 
a transferee of the aBSets of McClintic·i\i(LrshalJ. T hese items were 
debts of McCi intic-)fno·shull, ond, t herefore, should bo ttdcled to the 
adjusted basis of I"L1e petitioner's common ~tock of "McCiintic·Mar­
shnll, after nppot-tion ing that brlsis between the i\icCiintic-Marsha U 
common and tl1e Union stook. •~ indicated in t he findi ngs of fact. 

FurUICr nmQmltS pa id by Pitt for rhe J>et.itirmer, nggregnti ng$139,· 
577.03, ropl"esent obligntions spccifit>llly nssumed by him in consid. 
eration of tho l rnn.fet· of Union nssets to him nnd the other 
stockholders in complete liquidation of that l"Ol"!JOI"lltion. In com· 
puting his net gain from such liquidation, therefore, liabilities so 
11ssumed nncl paid ore deductible tr·om the gross value of the peti· 
!ioncr's clistributive siH1re. 0. TJ. Bar!.-trr, 3 B . T . A. 1180i Benjamin 
Pa~~chal. O'Ntal,18 D. T. A. 1036; Sig>nun<l Spitzer, 23 B. T. A. 776; 
EdwardS. 11ar!.."1MB81 31 B. 1'. A. 1100. 

'The finaJ item of $710.97 must also be deducted from tho petition· 
er's gain from tl1e Union liquiclnlion, since it was tho !'~titionor's 
share of the clebt of Union erroneously charged to the pctlt.ioMr and 
paid by him. Thnt debt must oo accounted f~r ~fo._-e a correct com· 
putation of the pctitiont>r'll gain from such ltqmdallon can 00 made 
nntl, therefore, is in tl1e same category as the payment of $139,~77.03 
abo,·e mentioned. 

30U.T.A. 
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VI.-Tk Velll<lii"" of tA• Stocle of dlcCiiflli~.VuwA.Jl CoM/""'" 
litm Oo. 

In his tas retum, in corn1>uting gain on the .. le of B«hlehem bonda acquired n1 hcreinbe.foro outlined And on tho liquidntion o ( Union, petitioner u.OO a tentath·e figure of~ per shore as the fair mark.t nlue on Marcil 1, 1913, of tho com100n stock of the McClintic· M~t111hall Constnoction Co. fu•pondcnt roduced this figme to $ 168.51. In bia petition tu1>ayer c:laims a nlnt of ${>00 per ll1an'. Addi'IIOI!U\g oll11ll!h-.s to tho quc•tion ll>nl pre~~ented, it is notod tltaL tLitbough tho company h•d enjoyed a rapid mlo o f ~rowth from ito organization in 1801 to 1908, ita record tl1oreafter to Marolt 1, 1913, is not imp,_i~e. I n 1908 it bad net eomin!o"' of $962,000. In 1901) and 1910 enrningo felllo $<100,000 and $4.36.000, =pteti<ely. Ton· tage output fill proponionately. In 1911 tonnage out1mt increased and with it earnin!,OS rofl4) to $766,000, but in 1012 output ft•ll off aharply and eamings feU to $'110,000. For the fiSCal year ended January 31, 1913, output made a Elight gain and enmings roee to ~3 1 1000. 'l'otal en•·nings from 1001 through lhe fu!<·al year 1013 nggrl'l(&ted ~,593,Co0. The earning)! per ton of OUII>ut fell from ~-00 in 1908 to $3.13 in 1918, with • lo•• Rguro of $2.16 in 1012. .F'or UJe ll('nD .. J't'lr ptriod endrd in 1013 tht ,,·enge earniop ..-ere ~.om, lh• an~ profit 1>tr ton was $.~.78. Though 1>lant c.pacity hnd incren><•l from 30,000 ton. in 1801to 1~3,000 tons in 191&, neither 1 he loooojl\' output nor ,..rningv had kept I"""'· It can noc. bo o•·erlnoked that t he .. rnin~os for tht ten months of 1001 wero ~120,000 while those o f 1012 were but $210,000. and tlu""' of 1013 """' $.'181Jl00. ..l.lthnugh tho low fllrninw of 1012 and 1013 ~ in pan due to the l)•mama Ca.n.al contrnct1 this wu but. one fact in tho •11gr~gnte of the e:<Jloricnce of the COinJlnny •ml can not be uid to uplain a•·ay tJte gtMral downward tren•l in th• )eors from 1908 tn 1913. Tite '""'rd nlso shows t!oat, for the 6t'bl limo since 1003, the company failed to pay a dh·idend on im common stock for tho lbul Je&r endt'd Januory 81, 1913. 
ViQwing this re<'Ord, it ia our judgment lh•t Ute Ofllimate of future .. mins,-s of $1,000,000 por year which formo<l 11 .. ba!it for lhe Ol)iniom of valoe gi,·en by most of J'>flitionorts witnesses wAS not WRrran-.d b.v tlte experience of tho company and that their opinioos mUit be diiCOUntod ..,.,rdingly. Thongb il tltl tn>• that th• ••·orage ~o;>inl!'l of the company in the years onb••!ltl•<nt to 1018 u~ed a nullion dollano a ytar, there waa litU.. besis in the rt'C.'Onl of the years prior to e&UI6 one to thinlr tho earnings would jump from 8381~ in 1013 lo $1,012,000 in 1014. 

In eonneetion with the tami~ aubooqu•nt to 1913 it ia noted that after reaehing a million dollars in 1014 U>ey fell to $700,000 M I.T . .l. 
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in !Ill~. Tl1e larJ.1e earnings in the years 1917 through 1019 were undoubtedly fa,·ornbly innucnced by the nbn01mnl conditions c.<isting 
throughout thn world. 

Thus it is that we are ronvincro that the COJ\Sj'DSUS of opinion o f the tal<poyer's witn~s that on Mnrch 1, 1013, tho compnny had a total ,·alue of $15,000,000, and U•nl the common stock had a fair mar_ket nlue of approximately Sli.'i per shore, was not justified by tho b1story of tho corn pony and the fncls known on tho bnsic dnte. 
On the other band, "'e are conV"inc«l thnt the opinions of respond­ent's witn-, which ,·aried from $140 to $100 per share, were arrived at by too str·ict an adherence to •nnthemal ical formulae and 

{!3\'t' too little weight to the intangible ,·aluea f'Stablisht>tl by the record. We also bclie"e these witnesses gn,·o undue wei~:ht to tho toss on tho PIU\atna Canal conlruct. Despite the downw!lrd tr·end from 1908 to 1913, the record demonstrates that this oompany had had an unuijually rapid growth without tho investment of additional 
capita l, enjoyed excellent mann~temont, and possessed a lmost un­limited financial support. Without .....-itation here of tht> other simi lar facts appearing fully in our findini(S of fact, we are of the opinion thal the values found by these witnCSS('S oro much below 
the actual value of the stock. 

We hl\vc found n~ ft fact thut thn oommon stock of the McCJintic­Mar!'hall Construction Co. had a fair market Yalue on March 1, 1013, of $300 per share. This nlue wall arrhNI at by a study of all of ll•e C\•idenco on the subject, boUt factual nnd opinion. It will serve no useful purpose to attempt to review all of the many factors ami considerations entering into this finol judgment of value. Suflkient to ~"Y th nt it represents the result of weighing nil po1-ti nent f11cts reYealt>tl by the record as known on the basic date; of l(h•iog foroo to prospects then reasonably to oo espected to malerialit.e in the future· of considering the trend of condition$ in I he then bu•iness world ~nd with espeeial regsrd to the specific industry; of studyin~ tho various formulnn employed by the ee.-eral "'itnesscs and of uttributin~: to ll1c o1>inions of the"8 witn~SSCS such weight llS in our judgment the facl.t! show them to be entit.led to rKeh·e. The reiJ!On­ublenPss of the judgment 80 arrived at has been tested by referonoe to subsequent h istory and found to have been justified. The figur& of $300 per share, found to be the fair market ''alue 
on March 1, 1913, of the common stock, together witb tho figure of $130 per share, stipulated to be t?e value o! the ~refen~d st?C.tc on sucll date, ,..;u be used in com put mg the gam reahzed by pet1t1oner on tho sale in the tuablo ycnr of bonds of the Bethlehem Stool Co. Theee figures will, likewi~, be u~ in comput~g the gain to peti­
tioner on the liquidation of the Umon Construction Co. 

ae 11. T. " · 
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\'11.-TIN C011tnboti4nl ''""· 
'l1le U!lruf .. to daaricablt C'ODtrihu1ion& -·~ raited by amnnati\1' allegations in IUJ')AJ'C'I'I petition and amendmeuts the.re~o. lle did not claim tht dtduction bet~ in'~'Oh"td in his ftlum. Untfty it.aU-'cl• i1 is allel.red 1hat in 1930 petition~r created tu\ educational and c.hari­t&blt crust. to which ba gal'O n.rious turns of n:w.mty, .,.uritit'l, atW ctrtUn ,·aJuable .,..Mh of art, in pursuance of a pl~an, the chil."f objt'<:t of whkb ,...., to • ••blish a groot national gallery of art. It is al· le,oed further, and hert'l contt'uded, Lhat in th0 t.a;uUte year JX>liliOIWr ~en~ to thiJ tnt!t fiye J.WLi"1fS whkh we.ra of a then J)re5ltl\t ·nJue of $3,247,695; that. tho. t mst. wa."J organh·A'd nnd OI)N'Ilte<l e:<chLsh•ely for educational and charitable pu,_.; that no part of tho ntt eemin~ of chetnast inured to Lh& be.nl'fit of any pJ'i,·ato sh•rrhqld(lr or iodl,idual. On tho balil of ouch allegation ond the proof of mord petitioner asb • dfduction from inoomc witMn tho limit& allowed by ftatuto. 

. On his part, ...,..,.nd•nt o<>nlel•d• that tl>c I ru$t d""" not '""'t tl•• etatulory teato; that tho dis<rttion vested in tha tl'lllt- is too brood and that the purpo9el of the. t n1s-t arc vague.; that lho gHts WN'C. not bon• fide and wer~ not Mrnpleted by dtHrery; that pMitiOil•r bu ne\"tr parted wjth dominion O\'e.r the. paintin~"8; tluu cnjoymenL b .. never inured to tho people of the United Stat,.; and that at tO. time of tba hearing petitioner had not cau-!00 plans to be. ch11wn or made any commitment. to build or endow a plltry in \l"a..•hington, or elsewhere. 
TJu, firs(. obje<.l or scrutiny Sh()u)d lw• tht in"-rumenl (ftltinc: thf. ~ On earefut ~ading tbt'"" can 1JII\ no l1o11bt tbru in itsel r il wu in nU N.'flpoota adt<tuatc• to trtll~ art educationAl and c.harital.l. trust. It conforms to fql')" propt·r ~ in f~mn, 11Ulounced lliii']>Ot!(>, ancl limitation. 'Mu1.t 1 he tru..-t "u broad in OOllN'pl and if)llefinite: in d~iStMting ita be.netWia~ UJUtll for its '·•lidity, not il.8 infinnj1y. Tt"xtbook w 1•itfra ngree that an ~ntial nf a p4Jhlic tML.-.t &t that it he broad in ita .tCOPf' and lr~definite 11 to U!l! tlfM'Ci6e btnr11risri(IIA. }""rorn lhNG \'l!r"Y facts it. derives ita chAtac'tf"r. Such ia th• law or PtnDIYlnnia,. where the trust. w-u ttHted. In Tlrmn.piOft E1tnf8

1 282 Pa. 80; 127 AI I. 440, tl1o court oboorved: 1'bt t•tt tbu n0 ft:.:fd tharitT &. 4,....,..btd tb• lmt"f'r ot M·l~tron lui' Inc bt'ftn Ji"m b7 the d~t!nt to t~nol.br"r, dOf't J!Ot rtt>du t~ tn~a~t ~rtaln. It 110m.t tJ1b~~n~~l hu htt'a ~IH tH tJw. ..... ,.. Gt 1,._ ·~ eh1l t;r..,... It • • • h .. IM-ttrb.t ...,,.., 'f •rtt•. ln·l,·ft••llf' lind lliiC.'('Nil iCI lt111• objft•l'l ot ll.e W•t•tur"• bount1 UJ.t)'.bto. l~'•'"ld~ thttr. Ll • ..... ,......_,7 JlO'W"" '"-'1•>d 1.1 ...,,... M .,_.,.,Itt •Pri"•t• to t.bo.t 00Jf!M4 lit U T • ._ 
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But, respondent objocta, no completed gilt was made in the ta:u.ble 

year. He contends that tltere ""' no delh·ery of tho paintings to 
the trust. This objroeliotl is fully meL by the ,:tNwrnl rnlo of Jaw 
thnt where a d~l of gift uuder ,.,,,) is CXI!(!Uli'd nud cl~livcred no 
m11nual delivery of the proJX!rty is fli!(!C8lltii'Y· llet·e the gift "'as 
ar~mphshcd .by f01~nnlly exroeuted deed or gift under senl, nccom· 
pnmcd by deln·ery of tlw instrument. Mot·oo•·er, it"'"" held In R~ 
F:/liott (1933) 1 312 Pn. 493; 167 All. 289, "con•tructh·e delivery is 
always sufficient where actual manual delh·erv i' either incom·enient 
or impraetieable.~ H ere the propert~· was of grtnt nlue and bad 
lll'tn stored in a bJX'<'I&lly fiued room at the Corwran Art Gallery 
for safe keepinj!. \\1trn Jli'tiliouer exet'uled the di'Nl of jtiit and 
dclh·ered i t to the trnSt('(•s, togetlter with n dhwtory lcLter evi· 
dencing n then pt~Renl intention lo mnke n ,:ti f1 1 tllttl reeeivod from 
them u letter acceptin~t the gi ft. tl1e pnintiugs IM'in~: nlt ho time in 
the possession of r. thit<l Jlnrly located in Wa•hington rmd manual 
cleli•·ery being obviously both inconvenient nml impracticable, con· 
Hrnclive delh·ery took place. Thereupon the key to the storage 
room containing the paintings pre,;ou!'ly held by petitioner in his 
o'm right bec;nme the propeny of petitioner as a trn'!lll(' of the trust 
to which the property had lli'en gh·en. It would l'C<)nire a plain 
di<tortion hoth of fact and of low to hold that on ihe fact:s l1ere 
Jlte,;cnt there was no d~lh·ery. Smitk v. 001r.mb1i01u:r, 69 Fed. (2d) 
633; Owen v. Comm.issiontr, 1)3 F ed. (2d) 329; Nre•e v. T1"1Jst Oo., 
218 P o. 150; 67 All. 124. 

Further objection is 1·aised that enjoyment of the pnintinj!S has 
not yet been permitted to the public; that at the time of the bearing 
no plntu; or commitment& lo build a gallery hnd been adopted. In 
lVilliom T. BMirkMr rl ol., Trll.teu, 20 B. T . A.. 419, addressing 
it£ell to this que:.tion of deferred enjo),nent, the Bonrd said: 

11:1 con:Jer\"Atlon dorlnc 1 wL¥ ('(ULtdderatton ol tao• ~l to tuum the 
rharltable pU.TJ~ 11 not at ,·arlttn<"e with l.bt deer lcgllllthf' puf1l08e of the 
dftluctlon. end the ltatute &houtd not be 1!10 narrowly ro~d "' to e::;dude l!.itua· 
don~t 80 platnlr within Itt b('neftcent IntendMent. 

So it is hct-e. The mftturing of • project 80 vnsl in 1100pe ..., th&t 
ind icated by petitioner in the dee<l. of gift is not 11 .m~ller. of d~ys 
or weeks but o f years. ThRt pettUoner held • pet111Stmg mtentton 
10 furtbe'r the puq)O!le8 of the trust is indicated by his gifts in sub-
sequent yelll"S. . • • • . 

Our concl~U<ion in the molter IS mdicated Ill our findmgs of fact 
and in the abo,·e o~Jo(>rutions. We are con,•in(<'(l that the trust 
Cl'('llted by petitioner "•~ a ,a]id le~l trust, otflllnir.ro and operated 
~clusi"elY for educationAl and ch&ntable purtl<l'<.'b nnd that m the 
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Luable yeir petitioner m•de a vtlld gilt to the lrua.t ~f the. pi"'J~rty in quMLion. The utue. of che gih 1\Q been Jlat.ed m our Bndma of fact. 

111.-Th• NcClintir·Mat~Aall C•rp<>rYJti.,._P<tAlthtm •~lui C"'po· 
~Uoa Tro~V«Ii.OA. 

To1UU!I: In his in('(Jm(' tllX return the ptdtioner reJ)Orttd no piA and cl1imtd no IOM upon the diticribution of the. Union Con..t~truction Co. stork and the 'Bellil(!h('lll stock and bond1lo hlm &I 1 itockholder of the McCiintic;M•roball Corporotlon. 11 io hit po!lition that the Union stoclr ,., u ~h·ed hylkCiintlc-MarMhall in • ~rganiution ~ndor tho cia""" (D) of ,..u, 112 (i) (1)' of tho Re•~uo ;\<1. ol 1828, ''htJ'tin McCiintie·M•n'Shall tnt.n1fforred tpcJrtion of ittl'lfiets to Union tor morf!thau 110 ptrt'fnt uf it$ atoek and dl.Mributfd tlwo MO(k to its atockboldf-l"S pursuant to thfl IJlan of l"fllrganization. He fu l'ther toutemls Ouat alter thaL reorgittisation had bf!tn completed McClintle-Yu•h•ll lhtn tJ'1Ul!ltn-.d all of ita.-. (bting the tot•l M.~,tt.to 11J they we.re. in Lh~ be~inning less the a(eft.a transferred 10 Union) to the lkthlthtm Stetl ('4)rpof'ldon in • rf!Org&niution un~lrr clauso (A) of lltd:ionll2 (I) (l),•npro, for 210,000 t;loar .. olll<thlo­hrtn cornniOn otO<k and ~>oo,om, r ... nlllf, Bethltb.m 4~ "'""""' ... rial Oold bond!, which litoek •nd hondo woro di•Hibuted lo 11,. s:tockholdtrs ptar£uant. to the pl&n of rtOrpnization. H e clain'll tJ-at thMa t•o tranlifera 1'1tr& Mpa.ntt and indept"nde.nt of f"I\Ch othrr au~l W(li~ lhN1.' rore 'rtOr~anizndons in and Of tbw\!ldYetl and that both the dU.CribuHon of the Union 8todc and l&ttr t.he diatribtttion of 1h~ ]}at hlrhem Sl'Curitiea faU "ILI\in lhe J>roviaions of teetion ll2. (&)• ol tho act. undtr which th& pin 10th& oloddiOlder& on 11•..., di,.ribu­tiona is not 1.o ho recognirod. 
• AJOC. U1. JmOC)(;SttJO!It 011' 0A1:o> OR ~lt. ui Do~:'•'•r.ll ,; ,,.,. .. .__,.;.__.u....,. ~sM.~ ... ~-: ••J ... s•;_ fU n. -. iW ..... ~ ...... (A) a ..,._., ,....ete.u .. (lnfltM!tl, tilt • •Wuo. _. .. ...,,.,.,.uoa •r •• IMJI a .. J.>rh7 et U•• , ottt~• atl)(t: a.n11 at •••t • • .aJ11rl1.7 ttf lb. lOittl au•'-r ttf •ta.n. • t oil .,...., .,... .t _._. •t a..U.r _,.. U... • ~~~,.au ... '""" .. "" uoac...,. -~1»1t), • f8J a t,..lld« ..,. • ~ .C .U 4W • ,.n ef 111 •.....:• Itt UIOCher torpWIIlua It lm:aM!dJttttf7 ofln tJ11 tt1Mf11r lb11 trontfl'ror ot ••• •etdholdof" ot 1104h ,,. I• natNl e f rliM f'OC1"trlt:M. M .... ldl 1M lo-u ... U'Uoff.,..... ... f('J . ........... ""' .. fD) • -- .......,. • "'"''tr:J, , ....... ,... t( ......... doll.~ ... fld.lld 

tJ) lh,ll11i1M• .; H•lnt.t -A: -.d Ia tltt.• .-tS. Ute t~ ..,_t,....: ..._.. n. ;.._... .... et .................. '- "' ... -- _._. .... , 1 .. ., It ..,.,. ('Mil •• ., .... c.n.l ......, ., .... ""' ., au ecWr r1...., or f10( 11 Gt tiHt flllr'pltn.U..., • l iCe UL IU.COONITION Oli O.,L~ 0 .. t.O•IL ft; l~Wrikf._.•., nwl • ~,..,:._., r~; 4t"l:ribblt..,· l .. ,.,,...0: er 11 " -..... ., .,......_ .. ,.,u.._, 10 • •'-~"'~' In • ftlrP•II• n a ~~artF te rlN ,..,....w.u•·• ftMif ..- .,..,.rlttM te • •11 f_,.ro!t• .., 111 .... ..., ........,., ... a ..,n., t• u.. ,...no.,.. -~ ;•~ ''- ...,.,.....,.. ..,. -" "'"'.........,. flf ..__.. .,. Jllll('lftrtte tn •-" • ,._,..,. 
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The rea~nden~ in hiB notil-e of deficiency took the position that 
the. t':l'nsact 1011 wtth Bethlehem was not a statutory reorganization, 
clutmmg. th~t Bethlehem did not acquire subslanli&lly all of the assets 
of McClmttc-Man~hall. Ho computed tho gnin on the distribution 
of the Bethlehem l!eeul'itiea a6 lhe fair market value of the said securi· 
tics less that portion of petitioner's basil! for his MeClintic-Marsluill 
stock remaining a fter allocating a proportionate pert of that basis 
to the Union Construction Co. stock and the Bethlehem securities 
receh·ed. H e made no computation of gain nor addition to petition­
er's tuable income in re~pect. of the Union st«k recei,·ed. 

Tite respondent now claims, and has affinnati.-ely pleaded in hls 
answer, that the gain from tbe distribution by McCliulic-MarshAII 
to its stockhold~l'll of t he Union stock end the Oethlebem securities 
is to be J•ecognized under the provisions of IIC(!lion 112 (c) (1)' of 
the net, to t he extent of the fail· mat·ket value of the Bethlehem 
stock and bonds. lie still makes no claim that tJH~ liicClintic· 
Marshall-U nion Iran action was not a reorganitation. His rca· 
soning is !.hat the distribution of tlte Union stock und tlte Bethlehem 
-urities were diBtributions in oomplete liquidation, and. taken to­
gether, were receil'ed by the stockholders in fnll payment in exchange 
for their McCiintic·Maraball atock "'ithln the meaning of section 
liS {c)' of the slatute; that the exchnnh'~~ in liquidation was also 
in pursuance of A plan of reorganization beeauae t he distribution 
o f the Union stock, An essential step in complete liquidation, wns 
purstLant to tho phm of reorganization bel woon i\fcClintic-Marshnll 
nnd U nion and the Union stock wns tl1erefoi'C the stock of u corpo· 
ration a party to the reorgnni•ation; that U1e 13cthlehem-llfcClintic­
i\r8J'shall transaction, not being a reorganiution, the Bethlehem 
l!eeurities \Ure not ~urities of a corporation a party to the reor· 
ganization and the exchange, in liquidation, o f the MeClintic­
lllarshall stock for Union stock end Bethlehem aecurities was not 

tloa. no p_lo to , .,. dlltt1buttt frOID the rt¢elpt ot 1Vdll ttott or a«aridn 1haU M 

~··ed. 'S•c. 112. n•C'OOSITIOS 0 1' OAU< OR 1.088. 

• • • 
fc:) Qlfh• (t"fi.._ ~ICIHHt6tl Not IOitlJI '" ttd..-
(1) It •• uehu.P would btl wlttlltl tho pro,·lalont of •u~Uon (1.1) (1 ) . (2), (B), or 

(6), of tbb tt<llon It 11 1t't-r! 1101 ror tbe rac:t thal the JIT'OPtl"tT ~"td Ira exeba..n .. 
toulau oot (lnl t ot prOPf"'' peormltted br meb I)ILI'Qnpb to be l'f<'ttvtd wltbGUt tbe 
l't'C'OO.ldoa ot pill. but al .. of otbu propertY o.r aowr, t hfa th• caha. If a.ar, to tk 
r'fdpl.e:Dt •n M nt<OcniiH. bat In u ..out M t t.• o~ or tM •u• or •1Kb •one7 
1.-4 the taU .,.,.,tt .,._1 .. I f IIUdll tUMr' JH9P!rt7• 
t tt£C.. 116. DIS;TRIBlt'TIOSI BY COilPORATIO.SS. 

• • • • • • • 
(t) Olt.rnhit.... I• U••fhl,...._.,.ouo.tl! dbtrlbUttd Ia tO•Pltl• IS..dldallu of a 

tc~rporal:lon .aan be ,,.tid •• ta t•Jt ~t .. uthar- tor tM Mod: • • • . Tbt 
m a Of' lo. to the dl_t trlb!Jiett rnulllq r-rom eudt tsthl_.. eh.IU bt dtttnd•e« .,.._ 
~~trtlon lll. bot 1bal1 be ncopi.Md oatr to tM trttnt pn•tdtd In Mctloa 112. • • • 
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"oolely~ lor ato<k of a oorporatlon a fl&r1y to the rfJOtganization (at«k of Union) within u., maning of IIOCtioo 112 (b) (3),' bnL also for "otlo~r prof)O'rty'' (BttbJel,.m S<ocuritiM) aod the gain from auch uchan~ is to be r\"Coguized undu l!l'ction 112 (c) (I), iN pro., to !be ext~nt of l~ fair ••ark~t ,•alue of Uw "~r proporty." The rosi>Oo!<knL mak.es u., furUoer claim th~l N"g~~r<ll~ of tl>e rel•lion b<•lween the AlcCiinlic·Marsball-,Umoo tran,..cloon and the Mc<'lintic-)larsball-~blcloem traiiOIIId.lOII &11<1 N"g~~r<lle... of • ·het htr or no~ it is held that the fabricating ao:;ets WN'I! all or tl1>bslantialh• aU of the a- of Mc("lintic·)larsball aL the titn~ of tlwir dis]>ol!ttion under the lktltlehrlll t'Ontract, Bethlehem still woo; ooc. a corporation a porty to a nlOrgauiution within Uof m•onilljl of _.ion 112 (i) (1) (A), "'pm, am\ its 1!1ock •nd I>Ollcl• ll i'l'e not therefore tho eecurities of a oorpo,..tion a party to the t .. or· ~ni .. tion for too reaJ!On that the faboi("llling .-111 of McClintic· Mars.hall •·ere actua.lly acquired not by Bethlehem, but by Mid,·ale aod L.,..o otlw.r subsidiaries of ~hl~hem, a.IJ th...., of which \\ ere oorporationA aeparale and distinct from 13eU>Icloem. The petitioner'• rontenlioro. that tlo& gam realited by !urn upon tbe distribution by lllcCiint ic·Mn n>hal l of Uoc Bethleheuoi!I'Cnriti"" is noL to be recoguited in U>& eom1>ulation of hi, c.uobl~ in<"ODM'. rt$IR en· tirely upon the claim that the ~lcCiintic.M•rs.holl-lkthlchrm Irons­action was a statutory reorgattiutioo a.nd that i I~ Btt hlehem -ur­ities were tloe """urities of a corporation a party to the reorgoni.tution and "'ere distributed pursuant to the plan of n'(>r{,•aniution. B e con 1M' su<lained only by a fio>elilll( that Bethleloem aOifUin'(l ·'subotanl iolly all the properties" of MeCiinlic-Mn,..ball within the mn.nint: o f cia""" ( A) of ot<:Cion 112 (i) (I) of the Jte,·enue Act of 19-28, lttpra. Tho"' is no <·ontention that Ute Bethlehem t .... n .. etion w"" a trani!IU'· lion whe..,.in McCiintic·Man!hall transf!'l"'"fd .-La to a rorpontion 'lfhich imnw.diately after the trans fer Wll6 controllerl by l\fcCiintic. Alarshall or its l!loekholders 1!0 u to make liM' transaction a rf0r­j:1llli .. tion .nthln the moaning of <Ianoe {B) of the section men I ioncd. When the negotiations between &thlebem a.nd McCiintie·~laraholl were llarted in the summtr of 1930, a.nd whfn the ll"nel"lll under· .ta.nding was rea.ehed in October following. a.s lo tho uoets to be ae· C)Uil'Od a.od lbe pri.., to he paid, tbtre wu no intention on the part o( 

1 1EC. 112.. R&COONJTIOS Of' OA.L"C 01: LO ... 
• • • 

• • • • • • • Cl) .,_. 110e non o• ~JII&uno•--"'• caJ• • 1 ... •n .. ~IHd 1t •todt .,. ... n..._ a. • ~Lin • ..,, to • rwrp.Sullo• ._rt. La ou.r•~ •' tbt _pla.11 61 ................... ...., .... ....., '• .eOC!t w ...nu. Ia ..e. C'O..,..,.,._ or la • ..._..., ......,.,._ • ,.,.,. to Ute ,.. •b·t-. 
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either corporation lhat Bethlehem should acquire all or &ub~tantially 

all of the ~ts then o"·ned by McClintic-~larshall, In fact it waa 

<!~fin itely u nd~rstood thnl th~ onlv &'il!4't8 nnder considet"Rtion wr~ 

the fabricating IISIM'ls, which in ,.a.lue constituted nboul one-third of 

tht> total assets of McCiintie·llb.rsltall. 
Wl1en the under&tanding R.\1 to assets and price had been reached, 

thu lawyers were instructed to tlraw up the contracts. They were 

further instructed to draw the contrnels in such a manner, if po."-'lihle, 

as to prel'enl I he reoo~nit ion of ta.uhle gain to :McCI intic-Mat'l'hall, 

or its stockholders. Bethlrhem, of coui'S(', was not primarily eon­

rt'nted in the reoognition or nonreco;rnit ion of gain to J\IcCiintic­

Mnl'>!hnll or its stockholdrt'l', but it dill instruct its attorneys to 

cr>aperate with tho attorneys of McCJintic·Mill'!lhrdl in aecomplishing, 

if possible, Ute dl>sired t'\'1llllt. 
The eft'orts of the atton1~~·s to prevent 1-e(:ognition of gain resulted 

in the organiUttion of the Union Con<truction Co. on October 27, 

1930. It was intended that the lJnion Construction Co. should be 

HSI'llns & condui t th rough wh ich the fnbricut ing assetR would bet rnns­

(~rred to Bethlehem or "nominees", the thought being that Mc­

Ciiotic-Marshall would transfer the fftbricating a<Se(S to Union for 

all of its stock, whiclt would be issued clirtetly and proportionately 

to the stockholders of McCiintic-Marshall, nn<l that Union would 

I hr i'\'Upon trans fer the snirl rnhricati.ng u;.~ls to Bethlehem Ol' "nomi­

nees" in exchanhrc for the lklh.lehcm common stock and bonds agreed 

upon, which 6lock and bonds would be issued directly to the stock­

holders of Union, and Union "·ould th~reupon be di'190lved. After 

drafting and redrafting contracts designed to make the transfer in 

1 he manner outli ned, U1o plnn of procedure was changed in Decem her 

o{ 1030 at the in.<tance of 1tfcClint ic-llfnl'!lhall. but no rhnn~e in the 

substance of the transaction was made or contemplalt-d. Under the 

ne"· plan of procedure the assets not invohed iulhe Bethlehem traM­

action w·ero to be transfern.'d to the Union Conmuction Co. so that 

on I he date of formal convcyonce of the fabricating 11""<'18 to Bell ole. 

hem, or "nominees", l\fcCiint ic-1\IArshall would net unlly hold only the 

fabricating 1\..'<'ll'ls to be so com·eyed. 
Our fi.rstqne«tion . and the one which has ren"i"ed mo•t of the atten­

tion of counsel, then is whether or not JlrcCiintic·MRtshall could or, 

nn the fncts here did br ing the tmnsnctiun to clispoRil of o. part o f 

it~ liS"ets to lkthlrhem or "nominees" within the intent and mennin~ 
of ~-ction 112 (i) (1) (A), Kupra, by transferrin!! the remainder 

of its assets to Union prior to the fonnnl t'On\'eyance of the fabri­

cnting assets under the coni rad with D~thll·h~m. In ronsirlering t hG 

question stated we shall t'l'fOr to the conveyance of the fabricating 

H B. T. A. 
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Ullft.l u if aetu&lly made to BethleMm insl!'ad of subsidiary cor­porationt~, eeparate and dietinct from BethleMm. The above qufllllion is IUUIWerM in the nrgative by the Unit~ Stats Circuit Court of Ap~ls for tM Fourth Circuit in Btluring v. Hlkhom Coal Co.,- Ftd. (2d) ~ (Oct. 18, tt37), wherein the court re.-e,_ the decision of the Board reported at 34 B. T. A. 845. The court said in put: 

A <a~l eould ... lloD of tbe e\"l<knU.ry b<U d .... l_, DO PIII'POO" whkb 
~ b .. e beea .. ned b7 tile •-doe of tiM - ..,..II&JI1 aDd tile ua.Ut·r 
ot tile a.-ta to 11. nHPC to ltrlp 1M old t<>lllJIIlDT ot all or Ita propen.lt~< wbil•h 
,.._ not 10 be tran&C*rrod to tbl' lllll Crt'<·k t'•·mpaD)', lo aotlorlpalloo or !hat 
trantlfer. The trt"Atlon <,f the DI'1V eom1•.,. aad lt!l atqu1At1loa of the ... 411th 
ot th<" old .-a .. oot a t-.,rtoOratf l'«)rga.nlutltm. tbt-~forr • ..-It hiD the aUHolll~ot nf 
tbe atatnte or •lthln ••1 fair mee.oloc of U..· torm • .,... rpntattoa•. It dJJ 
oot lnvol\"e any rftll trftndtT of • ..,.ra by the lnvS..,... tntf'rprlte or anr rear· 
raiOIIDI or ~rporate otru<'tlll'l'. but at """' a .,.,. Mlttlnc or tbartert. bant>~ 
DO a-1'<'111 pu.._ eXffpc the a~olda- Of lliiiO Ol tile traDOfer to 1M ~I 
Crtek Comx-.DJ wbtcb ••• Ill conttiiiJJiadon. To tUte ln part Lbe lODC\IA-c ot 
tbP ~UJJI"t'~ Court In Grf'go,._ \ Uf'lrt rlrtJI. 2!1j C. S. ..ffn 4f9. tt was .. slmplf 
•n (l!lOJ'IItlOD bonne DO - or ........,,. .. pu.._.... _,.. de~ wbldl 
put oo tile Corm of • oorporate -rpniEatiOO •• a diOflllte Cor <unoeollnJ lUI 
,..,.1 tbaracter, aDd tba oole ob)«t and ..,...,.pllilh._t ol wbk:b wu tile -· 
oum-tloo or a pr-..oo<et~ plan, D<>t to r<Orte- a bool.- or any part r.! 
a bwd.-." bot to &l<e to tbe lotencl4'd tnoator lo lbe IWII O""'k Comt••~> 
the eppe<orance or a trar_.r., or all tht c:orpnratt a...u ao u to briiiC It 'OiitblD 
the oon-rteop~tloo pro~woo or ...,uoo 1m (b) (J) (A) • • • • • • • • We do not- bow t.llot rue (0rt'901Y •· B• lrcr"''l <a a be dllltlJIIlUI•hed f1'0DI 
tw.. lt tile PI'OJI"'11 wblclo •ao to be tnlnoftrml to lllll Creek bad been trans· 
fer~ to a "*" c:o.pa.aJ treatt4 Cor tbe pu._ aDd ba4.,.., 1>1 UUot _. 
paD)' tranod'el'ftd to 111111 Cftek, no """ woold <ODt..,d that tht,. .,..., a dl.otl..,.. 
llora: • aDd «'rtaloiJ' the,. 11 DO dl!rel'<'ote to prhodple hetweeo ~reatlac a 
ooblldlary to take and <On<tT the propertJ to the lotfllded treaoferee alkl 
•-tl•l a oobaldlary to take onr the oth•r al!80tll and bavloc the old ~mpauy 
aalle tile tranater. 111 dtber ...... the afiJIIlrtnt l'fOrp-tloD 1.1 a _, 
artlb: aDd It <an malle no dltr~ w-bk:b o! tile alllllaiA.'d eorporatlooo mateo 
the traurer or ueeu wbll:h It II dHiroCI to brlo1 wltbto tile non·~rnttJoo 
prol"laaoaa ot tbe IU1ute. 

Whlle the abo,·e decision of U1e Circuit Court of Appt>als in Btlrrr· ing v. Hlldwm Coal Co., n~pra, in our opinion defini~ly d.ispoles of this iasue, we are of the furtMr opinion that this caee, on its f acts, is a mocb stro~r case for the respondent and that the claim of the peti­tioner that the Becbl~Mm transaction ,. as a statutory reorganization would fall of its o..-n weight e,·en if the court had adopted Ute view, exp~ by JudJe Watkins in his d~g opinion and by the •n. tn-~ ,...,. ~bed .., tM tOGrt 11 •• tan daplkate tf .._ ...,_. plaa 
•orad oat '' ,._ an.....,. Ia tile llrCIIIiat--...,._n Brtt e tn·ncttn ta tiMfr 
... " te pftrnt. If ,.......,. lt.e l'tJC'IPidoa ef pia to Mc<'11•dc-llan .. ll H ltJ -----.... T.A.. 
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Board in its mnjority opinion, that t11e Elkhorn Coal Co. did serve a 

business ~urpose and that (}_regory v. lltluring did not apply. IL 
was ll~e \"lew of Jud~ Watkins that the Elkhorn Coal Co., although 

Ol"!,'t~mzed for tl~e speci?c purpose of avoiding tho recognition of jlOin 

by hteroJ compliance w1th the l"eorganizo;tion pl'Ovisions of the statu~ 

did serve n business purpose Pince it did continue in l'xistence lUI ~ 
rorporution and did tl•erea{tcr own and operate the pl'Opcrties trans­

ferred to it. Similarly, the majority of the Board w~U~ of the opinion 

ihnt the transfer to th~ Elkhom Coal Co. "was fort\ legitimate husi­

n~ss purpose and Wl\S tntendt'C.llo be a IX'rrnunent cxchunge and not 

merely a temporary holding of title to obscure l11~ reultransfer"' and 

further. tl•at it "was not a device to hide tl1e real nature of the
1 

late: 

trnnsler" to MiU Creek. 
Obviously the facts in the instant Cllse do not justify simil11r con­

clusions as to lhc organizntion of the Union Construction Co., nor as 

to its subsequent use. It w~U~ not organized to carry on any businOBS, 

nor was it intended that it should continue in existence or e,·en hold 

nny IISSets for an appreciable length of time. On the contrary, it 

wns o•·ganiznd to serve as a conduit for t lto to·nnsfer of tlte fnbricnting 

USS('ls to Bethlehem and the distribution of the price to be recch•od, 

namely, the Bethlehem stock and bonds, to the stockholders or Mc­

Ciintic-MarshaU, after which, to use the words of the Supreme Court 
in Gregory v. Belvering, 8'UfNYt, it was to be "put to death." Tho use 

uf u corporation for such n. purpose and in such a manner was held 

not to be a reorgani7..alion within the meaning of the statute. Greg­

try v. Belt-~ring, 1upra. 
F'urthennorc the use to which Union was actually put plaocs the 

pet itioner in no atrongnr position. It sen·cd no "legitimate business 

purpose," but merely indul~d "in a temporary holding of title to 

nbscure the real transfer." It was in truth "a device to hide tho real 

nature of the later ~nsfer," its sole function being to act as t. 

dc1JOSitary for the assets omitted from tlHl Bethlehem transaction at 

th(l time of the formal transfer to Bethlehem, after which, agt\iu 

n~in~ the lanjlllage of the Sup rome Court, it was "put to death." In 

fact. the petitioner, by his own OOstimony and by Cro68-6Imination 

11f haner, a witness called by the respondent, has shown that there 

1111~ no intention that Union would be more than a temporary holder 

of thll Koppers Co. stock, which stock represented in value $37,000,000 

nf the total value of $44,245.260.12 of U1e assets received by Union 

from McClintic-Marshall. According to these witn1'8!11'.8 a plan to pnt 

the ownership and control of the Koppers Co. in i?dividuals rather 

thnn 1\ corporation bad been in process of preparation for a year or 

two, but t11at plan was not worked out in time to rid Mc~lin~c­
)fal"!lhall of the Koppers stock prior to the transfer of the fabr1caUng 

H ll T. A. 
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assets und~r the agretment '~<ith Oethlth~m. Counal for the part it'll wet~ in n dilenuna. lf McCiintic-.1\t.r"h"ll still held the Koppe111 stock at the time of the Oethlehtm tran.fer th~ ..-ould not. ho tl'etl a rituali~tic comp)jonoo "ith tl1e reorganization provisions of the •tatute in 110 far as the Bethlehem deal wu concerned, and ..-e hue already pointed out tJ1at t11o original t>lon to U80 Union as a conduit for transfer of the fabricating IUISet4 to Bethlehem while McCiintie­l!arshall oontinued to hold the Koppers stock and other asaets wns ddlnitelv outside the statute and taler 10 bold in Oregory v. l/tlco­ing, .,.p'ro. Oii!U'ibution of the Koppera stock and other asset• to tim stookholdN·s prior to completion of the Koppers reorganization, so as to strip MeCiintic-~larshall of all "Omitted AS81lts" at the time of the UctJ• Ichem t111nsfer, would hlli'C bo<'n the c)jstribution of a taxable di>'idend or a distribution in liquidation outside of tl•e nonl'\lOOgni­tion prm·isions of u.e statui e. Soo TluiJ'ber v. Oommu8iOMr, 84 Fed. (2d) 815, reversing the Bo&rd in Ali"" V. St. OA(Jt. 31 B. T. A. 29~. Tl•o attorneys were acoordingly hard pressed for a plnn of procedm·o lhnt would e1·tn ¢ vo the appearance of a rrorganization and not. result in reoognition of oil or a substantial portion of tho goin realize<! both by ~IcCiintic-~farsball and its alocl<boiMrs. The result wu the tihi fting of the "Omitted A.""""" to Union. Union conducted no busit>ess and it was not intended that it ~hould conduct a11y bmi· nts~~. Its fOie function ..-as to hold the "OmiUed Assets" in U1r plac•' of i\fcCJintic.J\fnrsl>JIII at the time of tJ1e transfer to Bethlcltem and until a lonna! distribution of a major portion of those assete could be made to the stockholders of McCiintic-Murshnll in I he form of the Kopt>ers and Pitt reorganizatioM, llfter which it was diaoh·<·•l 1t is thus apparent that the only purpose ~rvcd by tltc shift of tho omitted assets to the Union CoMtruction Co. was to gin the appear· anoe in the Bethlehem tnmsfer "of a tran~fer of all the COI' JJOrllt~ nssets • • • to bring it within tbr nonrt<'Ogllition pro1.J~on" of oection I 12 (i) (1) (A). "Tho avoidance or suspension of taxes i• no~ n bus iness,, Elc~tlriefJ.l 8t'ettriil'P_. OtWpOratiOJt v. Ot>mmi~tiontr, - - Fed. (2d) --. A«<rdin~tly. tho trftnsfer of tl1o fobricatin~ fL'IS<ts to B<!th lcl•om under the cireum!tanel'S de!!eribed was not a reorganization ..nthin the meaning o( the lllatute. Utluring v. Elk­horn Oool Co., .,,pro. 
Jt isstrenuou.aly llJ'I:Il(i by touMOI for ll~ petitioner thAt the t tftn•f-. of the "Omitted As.'!C'Ia" to t:'nion was io no way eomlC'ded with or <let>tndentupou lh• ll<!thlehtm lransadion; that such a di•po5ition of tb- llll!l't• ~y McClintic·Marshall l111d definitely beon dete.·mined upon lonjl prtor Utertto; lhat th• lran.~fer to 'Guion we..• m&d~ for a dtJinite busi~ purpose !leparate oml •t"'rt frnm tht tklltlelwm lrllll!lllction, and would have taken plaC't! rtiC'Irdl- of the d•al "ith M B. TA. 
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Bethlehem. The wi!J~eSSCS tlu'Ough whom petitioner sought to estab­
lish lh.e above facta were Rodewald, Pittenger, and Patterson. In re­
sponse to questioning by petitioner's counsel, tl1ese witnesses made 
some rather btvad and sweepi11g stulAllnents, but upon examination by 
counsel for the respondent their admissions as to tbe information on 
which the statements were based indicntcd no definite plan and at the 
most nothing more lhao an idea. Both Pittenger and Patterson, 
when o.sked as to the basis for their assertions, referred to the annual 
report of C. D. Marshall to the stockholders of the McClintic-Marshall 
Construction Co. under date of February 24, 19201 whct'llin Marshall 
stated, "As a nuinber of our im-eslmcnt.s clo not have any cli1-ect bear· 
ing on the manufacturing operation of McClintic-Marshall Construc­
t ion Company, and the Riter-Con.ley Manufacturing Company, I t'OC· 
<>mmend that tl1e following investments be sold at actual cost to 
McCJintic-~farsha.ll Corporation, to be organized as n holding com· 
pany, and for the purpose of taking care of investments that it may 
bo to our intarest to acquire in tl1e futut'll." On eross-examinat.ion 
tJ1ey admitted tltat after Ute Marshall report nothing whatever ap­
peal'S in tho 1uinutes or recot-ds of any of the companies in !J1e gt'Qup 
with t'(lfel-enoo to such a segregation. Fm·thenuore, it is lo be noted 
thut the McCiintic-Marshall Corponltion, a corporlltion given the 
Sllllle name as that suggested by Marshall in his report, was orgsuizcd 
in 1926, but no segrogution of the fabricating and nonfabricatiJJg 
Assets was made or attempted. Rodewa.ld stated that his conclusions 
were drawn froJ,Jl his asi!OCiation with the affairs of the compnny. He 
was unwilling to say tllat he bad bold conferences or talked with any 
officer or stockholder of the company about the matter prior to tl1e 
.negotiations with Bethlehem. lt was snggested in questions by cowl· 
seJ for petitioner and assented to by the witnesses that tho retirement 
o£ the preferred stock of McCli.ntic-Marsha.ll, 6rst issue, was a step in 
carrying out a pnx!etermined plan of segreb'lltion, but, under question­
ing by counsel for the respondent, they admitted there was nothing in 
tile records of McClintic·Marsha.ll to form a basis for that claim. 
Pi ttenger's strongest statement was that ho bad discussed the matter 
wiU1 Patterson, an officer of ~{cClintic-Mat'Sball and other corpora· 
tions in the group. Patterson, even though an officer of the corpora· 
tion and a holder of some of the preferred stock rc.tired, stated that ho 
could not recollect that tlle call of tl1e plileferred stock, first issue, had 
anything to do with such a plan. 

It is also significant to note that Marsha.ll's idea back in 1920 was 
that tho so-called investment assets be plllced in a corporation "to bo 
organized as a. holding company and for tl1e pm·pose of taking care 
•>( investments." The Uuion Construction Co. was not such a cor­
poralion. At the time it was organized it was not intended U11.t it 
~&~~ ' 
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ehould tontinue in f'XWt'h(e and the faciA @bow 1 h1t It tlid not , .. Ill· li rure in exlsterrce for the purpo&' of taldnJ: care of in,"\'Stmenta or lor om• other Jlllr~ lL was di,.,!ved wiUrin fiv• months of the date on wl;ich the "Omitted A!!Setl~ were ron,·ey<'<lto it. Rode""ald did leS · tify that the attorney• .-ived instrurli~ua frorn the 6tO('kholders of lfeCiintic-Marilh•llat a conference !reid ut the forenoon of IA~rnbtr 31 U130. to earn througlr the trs!l!5fer of U1e "Omitted A.,.;ets" to U~ion regard!~ of U.e outcome of the t ... ruooction with B&hleh..,. but tho fact nevertlrelrss remains that the!!<\ iru.tructions did oot <MOt until the n~iations ,.;tlr Dethlehrm had reached th~ stage M a genera.! understanding and, considering tlre events •• they actually oeeurred, the record wi ll uol sustain alinding that an) thing was don• in the way of sogr<'galing tho fabriCAting arod nonlabricating a.""'U< rxoept in connection ,...itb and as on incident to the Bethlehem deal. That the prirna.ry tranw:tion woa the transfer of a portion of Me· Clintie·Marohall's .-ts to Bethlehem or "nooninc't'R" and not a lror"' fer of tubotantially all of the~,., u claimed by th~ petit.ioner, •ncl that tl1o tronsfer of "Omilled Alls<'la" lo Union .,..,., mert'ly int"ideutal co the Bethlehem transaction ami • part or the n>ecbani<>~ of tit.. t rnnsf•r lo Bethlehem are shown by l review of tho events liB the) oeourrod. Tbe 61"111. of tlre chain of thel!e events O('Curred in Auw,.• of 1930, when Grace, Jlresidnnt of Bett.lehern, SUj!~ested to Mar!!hall. chairman of }fcCiintie·Moroholl's board of directors, that Bethlolreu1 would like to M'quire tire fabricating busitrft!S and IJ!I!ets or McClintir· Marohall. Beforo the nnd of Octobtr, after numerous eonferentl'fo and a atudy of the audit noports of Price, Wa.terholl!!e & Co. ooverin;r r.he fabricating busineN of McCiinlie-Manha.11, an undtli!tantling had bten no..ehed 1111 to the osseta Bethlehem would acquire and the J>rioe it 1fOOid pay. Neitller side of this equat.ion was the,..,aft•r cha.nged Tire attonreys for both pani" were called in and instructed to draw up t.be contl"Ret& to relloct the UJ\derstanding ~bed. Tb- altor· ~ys, on the witn<eB !!land, disa,·owed any BU!lgestion that they wm 1\I'A'O(:iatora or acted in any capacity olhtr tJrn attomeys. Bethle· b...m'o attorneys wero instructed to ~ ... tt with the attorneya of ~cClintic·Maralrall in working ouL a mode of tl"11llllfer in aneh a,..., , if .-ible, that no taxable gain ahoold be M'OOgnizt'd w MeCiinti~ }foroha U or its stockholders. 

Prior to t1le end of October on undrr·otanrlirrg bar\ a I '<I .,.,.n reo<hl'<l to the e!Teet that all of the inoome of McClintir·Morshall attributable to it8 fllbricalin" bn1!Jroe..., mon Uld att..r Jnn• !10. 1930, should f!'l lo ~l.olltm 01 a pa.r1 of the fobricat.inf( ossot•. u~pl that dh-id•nd• paod pr1or to October 1, 1930, by lllcCiintic-Morsholl 8hould not bt diSturbed and oxOI'pt further that 1M olll•ials of MtC'lintie-Manch•11 lohould .till.....,.;. .• th• rro.,<rmory bou11~ uponth• havi• nf the artnal 
IGIJTA 
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~nrninj:(S of ll1cCiintic-l\1nrshnll for the entil'e ye;or uf 1930. On tho 
oth~r hand, it wu Rj:(ree<l thnl ~!cCiintic-~1al'8hall hhould reooive in 
ndtlition to the 2-10,000 sh~ of Bethlehem stork and the $8,200,000, 
fn~ •·alue, of lkthlehem bonds, the dividends And int4lrest paid on 
•uch strek and bonds ft'(Om und After October 1, 1980. 

In accordoulec with th~i r in-.otructions, t11e att.ornrys proceeded with 
the drafting of cont ructs to eft'eetthc transfer of the f·abricating busi­
ne•s and assets of l\lcClintic-lllnrshall to Bethlehem in a manner that 
would prevent, if poosible, tlte recognition of !!"in t.o McClintic· 
Marshall or its stockholders. To carry out that purpose, MeClintie­
:\larshall, on October 27, 1930, organir.ed t11e Union Construction Co. 
ond subscribed for JO qualifyingshnt•cs of its stock. Tho drafts of tim 
contl'acts which pnssed between counsel for the parties during the 
period from the dote on which tJ1ey began thc.ir work down t.o Decem· 
ber 27, 1930, sho'• that the method of transfer linoL devised wu to 
transfer the fabricating businl'llS nnd assets to tl1e Union Construction 
Co. for 40 shares of its 00 shores of authorized stock and have these 40 
shnrtlll issued direct t.o tJu~ stockholclru-s of llfcCiintic-Marshnll pro 
mt.a, after which Del hlehem would LriLIISfer 240,000 shares of its com· 
mon stock and $8,200,000, face vn lue, of its bonds to Union for all of 
its assets, whereupon Union wns t.o be dissolved and the Betl1lehem 
llfCUrities distributed t.o its stockholders. 

Fo•· reasons not definite)~- shown. the plan of procedure outlined 
a00\'1\ was changed by counsel for McClintic-i\farshall at or abou~ 
December '1:1, 1930. On that dale SmiU•, chief counsel for McClintic­
i\lnrshall, wrote l\foore. chief counsel for BetJ1lehem. etnting in pnr1: 
« • • • the plan "·ill be to translcr certain &!!SetS to Union Con· 
Ftruclion CompanJ under a reorganization. This being done, Mc­
Ciinlie-Marshall Corporation miJ transfer and convey all of il8 re­
tnsining assets direct to Bethlcllem, or nominees of the Iotter, likewise 
undu a reorganitnt ion." 

On December· 31, 1930, C. D. Mnt'l!hnll, H. H. :McClintic, E . J. Pat· 
terson, and E. A. Gibbs, as directors of llfcCiintic-Marshall and seven 
ol its subsidiaries, and the first three named as direc:tors of the Cnit>n 
Construction Co., \\Cnt through the fom•alities of holding d.i~tors' 
meetings of the COI'I)()rations mentioned for the purpo~~e of carrying 
out the preliminary steps for the transfer of the fnbricat ing business 
nnd 4!1-'!els of Jl!oCiint ic-Marshnll to Beth lcl•em. L iquidating divi­
dends of the se\·en suboidiaries "N'l' •·oted in order· to place all of t h~ 
fabricating a..oseta in McCiinti~-)1al'tlhAll for the purpose of transfer 
to llethlehem. F'ormalities of re.ohrtions by McCiintic-Marsholl and 
the Union Construction Co. were indull!"<l in to ~Joow authorit~· fur 
transfer 'a.s of that date, of nrious assets of 1tfcClintic-l\!arshall to the 
Un i<m Con.'ltrnrtion Co. for 4.!190 ehnr~s of the l"nion Constntction 

$0 D, T A, 
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<:o . ., 6/iOO shares of authoriud COIJifal otO<k, • " '!JOiut i«1 al110 hn,ing 
been odopte<l on that date to inc""""' tiWJ outhoriZ<d oq>ital otork of 
Union Construction Co. from 60 &ham tn ~,(KX) sfua~ .All aetloa 
l&ktn during the afttmoon was taktn undl"!' the cfi~iort •.nd a.IJWr­
'Won of one of lltCiintie-ltarsball't attorneys and wu m accont­
•~ "'ilh a memorandum of prooedun~ brou¢lt by him to the .-iiU!. 
which m ooquenoe 11 .. dedared to boa metting of the dlre<toro of .. ch 
or tho variouS <lOI' f.Kll'tl t iOTUl. 

On the sa.m.e date, ~mber 31, 1030, Smith WTO(e: ~!oorc, enc:l~ng 
t.•·o ropies each or the varjous contracta CO\·ering the Md:Jintie. 
llaNha!J...Bethlth<m t.......,tion, and IU(U,-..d !hat 1~, Rode .. ald, 
and Shepard should come to Moore'a oil'"" ou January G..,. itb a ,.,..... 
to getting all tl.ne Jl'Jlfrt in final fonu W» that. this tral$t tion may 
be speedily COD!IlJDUI\l(ed!' Copiet Of All nliJlutes. contrat«L, and 
01 her papers in oonntoction wi1 b 1 he t rl'.nsft~r of the "'omitted l.sstlSI! 
to Union were also bubmilted to oouusel for Bcthlehern from time to 
time. According to CIOI'l'fllt(>Ond('_nce btt"een Srnith and Moore, the 
dr•d• of conveyanoo hod been practically completed by De<tmber 20. 
1830. 

Claiming that u .. .-Jutions in th< ~hng of Dottmber 81, 1930, 
rtrortoo the tnnoltr by McCiintic·Manllall o r the "omiul'd ...,."', 
to Union, tbe pctiHontr plllces gro&d .. tmllhasis on a diiJ)UtG \\ hich 
oocurred be~wee.n couniJI!ol at the IJl(!(!ting on J anuary 6 onr lhe word· 
ing o f that. provillion or the. contract $;0\C-l'Tiing the aa:umption by 
81-tllltl .. m of McCiintic·l1&r:lhall liabihtiO& B e d oim• tbot the 
t'tnu of that mMting d<finilAoly abow that the Detbltllfm t,._.,­
tion had - been ~ upon until alttr the Union deal bod been 
completed. \\'bilr, acoording to Q.,...., it waa unde~ in October 
that lletltlthtm ,. .. to pay Wl,OOO •h~,,.. in &LOck and $8,WO,OOO in 
hond:s for McCiintlc·M•u·s.hall's Jnbrica•i ug bu.sine.')tl and nRSell and 
wu to assume t he liabilities o f tb"t bu&ine88 as a going busille8S. 
coun .. t1itl had had 10.rn6 disagreen1tnt. u to tht wording of that proviai<m 
of the contract whith .... to go<em tho &.'I!WIIption by U.tl1lthtm of 
theoo liabilitits. Coomsol for lltCiintic-)lanlall ... antl'd a blankoc. 
a.11mption, •·hila oounstl for Btthlfbtm wanted lo kno"· df'filli1e)v 
~hat tht liabilitiet ,..ere. Price, 'V•terhouse & Co. had Mrly in ~. 
cember boon a88igned to rnalm a chllOk of MeCiintic·M•rghall '• oll1drs, 
inelndlng the "~O~nitt~ AS\Iet8" u weH u tlu.~ rabricatin~ a&d('t8, f()r 
the purpooe of dsi!Cioomg .. far .. J-iblo th<! in!onnation lleti*· 
htm'• cou.usel d .. ir«l. 'l'beir roport, <hstl'd Janual')' $, 11131 Jis<l'd 
llt\tral cont~n~nt habiHtiH, aod at. tbt time of the nwting m: Janu· 
a., 8, ~lc(.'lintoe-)lanlsall's <Oilnl;O), unoltr illllructions from iu 01ock· 
hoJoltro, insisled UJlOII • clause for bJanktt WUWJ>tion or the Jiai)iJi. 
tin Deth)f!lltm't oounilil'l demurred 1nd the \\Ork of dra ftin,g t.l1e con· IGB, T. A. 
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ln\cts came to a h&lt. Grace and Marshall, the negotiators for the 

two companies, were ndvised. :Marshnll llSSUrlod Omce that thoro 

were no abnormal undiscl08l'd liabilities, and upon that assurance 

Grace in•tructed the Bethlehem attorneys to [li'OC('Cd with t ho drafting 

of the contract after the manner desired by :\fcCiintic-Marshall. 

T here were no further difficulties in puttinf? the contrncts into shape. 

I t was Ornce's testimony that it was his "understanding that the decks 

were substantially cleared o f any controversiul or unseltled question, 

and thnl they could go forwnrd u~th ~tting the contract into final 

form." No further conferences were held and nil matters of detail 

in the final writing of the contracts were settled by correspondence or 

0\"tr long diotanoo telephone. The actions of tl1e parties from and 

after that date definitely indicate that they considered the deal settled 

as betwet'n the two corporations and tl1at the properties wou ld be for­

mally e~chnn~ for r;ecurilies on the date specified. 

Althou~tb the agn-ement between l fcCiintic-Mnrshall and the Union 

Construction Co. oo,·ering tho transfer of the "Omitted Aasets" bears 

tl•e date of I:>ecember 31, 1930, it was ~~ecutcd on Jnnuary 15, 1931. 

The petitioner clt<i ms that this delay wns purely iJJcidental and hac] 

no refe,rence whate••er to the BeU•Iebem deal, and that the t ransfcr to 

Union wns e ffective as of D{'()e,moor 311 1930. Tho facts show, how­

e..-er, that. immediately after tbe conferen<lCS in ~ow York on J anuary 

6, 7, ond 8 between counsel for Bethlehem and connool for McCiintic­

:\Iarshall, Schlottman, I$Sistant comptroller for Bethlehem, wns sent 

to Pittsbm·gh for t.he purposo of checking with Pittenger tho dh~sion 

of the a :lets of McCiintic-Mal'l!ll&ll between Betl1lehem and the Union 

Construction Co., and th11t when Schlottman exprllSSed his satisfaction 

o,·er the division o f tht'llll assets betwet'n the two companies the con­

tract between the Union Constr·uction Co. and McCiintic-:Marshall was 

completed and e:<ocuted. 

Another very significant fact is that Bethlehem or "nominees" did 

not acquire all of the fabricating assets of McCiintic-Marshall but, 

through the division made by Pittenger and Schlottman, the fabricat­

ing assets "-ere reduced and in part tran•ferred by l>fcCiintic-Marshall 

to tlu1 Union Construction Co. as an offset against Bethlehem for a 

part of the purch-. price to be paid for th6 fabricating buoiness and 

assets. In other words, a portion of the fabricating assets was in­

cluded in the traosf~r to Union to take the place of the dividends and 

interest on the 2401000 shares of Bethlehem stock and the $8,200,000 of 

Betltlehem bond! which had been paid to the Bethlehem :Wines Cor­

poration for the period from and after October 1, 1980. It is thns 

apparent that the transfer by )fcClintic-Mt.l'1hall to t he Union Con­

struction Co. wu dependent upon the oompletion of the McCiintic­

Marshaii- Bethlehem transaction, for a portion of the purchase price 

N B. T A. 
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pa.id to ltcC'Imtic:·~brtbalJ for ilt fabrict~tmg bush~ was. trat~­ferrod to t.ha UniOII ConltJ•uotiou Co. IU\ ll fJMI'1. or the. oonSJderaliOII ro·· 
the Union capitoliito<k and !hit iJ lru6 regardless of thAI ""fUOn<e of datee on whitb an:r f'o;n\&lh" ron.Dt!Cted •·itb either th6 trantfer b~ McCiintic-Marohali co Unio~ or tho 1 ro11•f~r by MoChntic·MIII'!Ihnll 
to lit'thlcltem or '1nominOC'I11 octUJ'I'(I(I. The tmruilet· to Union, A8 il ,....,. worllod out and actllally oc:currod. could not poooibly ba<• been ID&C!o .-cepl .. a part of •hAl agretmont ..,,,. ... ~I.Ciintic-Maniball 
a.nd ]Jochlehem, llr IJimult.aneooull:ly thN-ewich, m· after it& cornplelion. 

Acrord ingly. treating the date. upon whitth fth'l'ft:Dlf_Jlll.lttween llt.tb­t.htm and McC'hnlic-ManhaU .... ocu••ll) ..,.chod u 1b6 delomtin· 
ing dat~ Bethlt"hem djd not as a rnatl(tr of f•et •«~"'"' and <:ould mlol " "'"• ocquirotl &llbotanti•lly nil of cho as&Jtl of McCiintic·Mar&hll. I t wae only through au~h an agrHnlf:nt th•t th.e &aetl to be tran.s,. ferrod to Un.ion could be dt<tn nined. 

Con,.ide.rilll{ the enmll in the order of OQCU1'1l"ll<.'t1 ~Lhleh('m I1Ler· 
~t.lly Mild as a uutlter o f faci. diU noL •cquire auhbtau1ti1lly ~I or the .... ~a of MeClintic·:ManballliO u 10 onah th• lran>awon a reorga••· zation underc.lau.- (A) ofeection 112 (i) (l),.twpra.and Uu~.pln to 
t.be JX•titione:r on thB disuibution to him of tltf' Bcthlollcul &:tot'k ond bonds IHUil be rcx:oguizrd. Also in this (tlftl\t~cioni!M lilarr \', ('olff.• 
,.;,.;~""• 82 . ..... (:ld) 00-1; PiNt S<t~ttl• [J. ll. ,\·aJi~Ml l!u•k , .. 
Conuni~J6iOM-r1 i7 Fed. (2d) t5; Wt.tl Tt:.riM llrJifd,,g dl De-r:tlopnu·tU Oo. v. f'ommi.t~;iout,., 68 Fed. (2d) 77: 11HI J>,·ah·;t Oil tit GaJt ('o. \' • . Vott.,,ll6 F•d. Nd) 800. 

\\." are alao ol the Ol)inion tl11t the ~pondent is iuund in hit con· 1.ention that Decl11ehew may not be l'Onsidered as;& J).tl'ty to a l't'OI' · 
gan.ix~ttion tor the t"eNNil Utat. tltc fabritatiug ~~ o f McCiintlc­Martllall ,...,.. actuall~ aoquirod by ~lid,..le and t•o other IIUb­oidianOI of BtdolebfDl and not by Bt<hlohtm, and that undtr such c1rellln&t&Jl008 the di~:~t ribution of 1 he J].eth l~he.m eceurilies bv M.Ciintic·Marohall to its ltocklooldero ;, a dioolribution in whieb tho> 
proetnt jt&in or 1.,.. roaliud muot bo ro<Ojlnt«d. Tho decision of lht Unjtf'd State. Supreme Court in Orotuan ''· (.'oultlli41itMtt

1 - U. S. -(Nov. 8,1837), is directly in point and;. oomrolling. 
In that cue ''"' f>Ortnl rorpuration, Gliddtn, <OrTOOpOnding 1n tloil cue to Dolh.lobton, was tloo contracun!!' oorporacooo. Glidden tntered into a contract. with the atOt-kltoldere of a OQI'J)Oratiou referrnd to u Indiau•, agreeing lhat it would organiu 1 ro•·•.or•Hon refe.rrtd to a:;: Ohio, all ol tho oommoo ltoclt ol which ..-ould be ow"''Cl by Glidden, and that Ohio would aoquire all of chestock of lndioua uchanging tlulrdor Ohio preferred •tock and Glidden preftrrod 

1

otoclt. Th• qu..tion 11'&8 whtlhtr or not. the paronl or contncting oorporalion, ... ,. ... 
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Glidden, was OL putty fo the reorgani%ation "llerein Ohio its sub­

sidiary, acquired all of thel!tOek of Indiana in th~ exchange n;entioned. 

lt is to be noted U1at Ohio was not a t>n•ty to lhe ~omract and its 

rights and obligatioliS were derh-ed solely by its subsequent arrange· 

mw1t or agn)emcnt with Glidden, whith was tbe corporation obli­

gated in the contract with the stockholders of I ndian11. If Glidden 

\\88 a party to the reorganization which subsequently oocurred ~­

tween Indiana and Oltio, the 6l.ock of Glidden was the stock of n 

corporation a pat1y to t he reorganization and tho gain 11'alliled by the 

stockboldcl'$ of Indiana upon ~pt or the Glidden stock was not 

!'('C()gnizablo under section 112 (b) (3) of the Revenue Act of l!lill>, 

*"PrQ· Tho Supreme Court, in holding that Glidden was not a party 

to the reorganization and tltat the gain on receipt or the Glidden 

stoek was to be recognized, said: 

• • • OUdden f'f'Ce:l..-ed notb.tng from th• trJtarebOld.us of JndJan.a. OUdden 

lr1lnt:t~ned notbtnK to tJ1ern. T'he tsebaoce was bttween J.ndJana'• •b.a_re-­

hotdcra ana Oblo. Do tho fntte that 0 11ddcn cout:raeu~l tor tho e.J"ebant~a and 

mado It J)OIIIble bf lubotrlbh•tr ond I)0.1IDJ tor Oblo't common $loek In ca•h 

and prfor prtftrt.n~ atock, .o that Ohio could «msummat@ tb~ t:re·hana:t. render 

Olh1den n J)flrt.r to LhD reorgnnlulloof flio 1i1ore so tban tr a bonking corpo­

ration bad made tbe llgt'('!ement with lndlaoa'e lilhfl rtholders and hnd orgltolzed 

the new COrJ~ratlon. and. bJ' •oblcrlptloa to I" atocll: and paJ'mtttt tbe~tor ln 

1110ney end the bunkh11 eon•tNtny'a atock put the new ~mPft01 In po~fLion to 

complete the exe.bans;~. Not cv~y corporate broker, l)rOmolcr, or agent wblch 

f'ntel'l lnto a •·r1ttf"n aglftmenr. dl''-"t''ulUing A reorgantutJon. u deftned In the 

Revenue Act. thereby beeomn a party 10 the rtorp.nlutlon. • • • 

lt 1M a rrue<l, however, that ObJo " '48 tbe oltef' r:oo ot Glidden: tbat II) truth 

GlldO<'II wu the prlndll"l nnd Ohio ltll ocenl: tbat ,. .• abould look at the 

rtt~llll"" Cff tho oltuallon. dl•rtprd tho corporate enlltT or Ohio. Md • ....,, It 

nil Olldden. l:h.•t. to do 10 would be to Ignore the purpote or the rcorpnlutJon 

:-t-c-dou• ol lhe etatUh\ wbiC'h, as we ha"c sn lt1, Ia thnt where, punrutUu to n 

plan, tbe lnttreat ot the st()(kholden of a corporation <'OuUnuee to be deftnJteJy 

repre~tntt'd In substantlnl meaaure In a new or different one, then to the t l tt"nt. 

but only to tbe esttnt, ot that continuity of tnte.rut. t11e exchange It to be 

lrt'e.ted as one oot ah liJI rUe to preat"'Dl pln or 1011. U cub or ' 'otbt'r prop­

erty",-tbat ta. proper($ other than atock o-r eecurltlel of lhe reornnlsed ~­

rAt l<•us.-la rceetvod, J)l'fl!lent fAin or 10811 mu&t be reeognb~. Waa not Ollddt'n•IIJ 

prior pl'f'(~t(lontt l!llOC'k "other property" lo U1e JJCnee that Ita ownersh1p ~pre­

_,..,1 a partldll"tloo IJJ •-'* IJJ wblrh Ohio, and 1,. lbaftbold•rs thfOIItl> 11. 

bad no prOJ)rletonohlol w•• It not "ol.llor pToporty" tn lhe - tbat ""' that 

tt;tock the aharebol~rt ot l ndlana Illumed a' relallon toward the COli\'C)'t'd 

ftSI('t. not mH.tured br a ronUnued 1\lbltlnt.tal lntue~t l.n tbOM a.uetl In the 

own('rtJbl,p Of Ohto, but an lnlert'«t lu the Ull&tl ot Gllddut a part of wbkb .. _. 

tt.e common ttotk of Ohio? Tht8C qnNtUona wo tblnt must be nn.,werOO In the 

;1111rmat1Te. To rd..-t IIJo plain ""'"nlnf ot the t•llD "ll"ftY", nnd to utrlbulo 

the< ralatlon to GUdd••· woold be not oolr to Clltttprd tho lolleT boll .U.O •• 

''lola to the aplrlt ol tbG Jle.Yc.noo Ad. 

We hold thll OUdd~n ..... uot a l)lrt.1 to lbe roorrooJaatlon IWd the r'-"Cc.ir~t 

o·f Ill ttock br Indiana'• abartboldt:rt 1D uchaoge. hl part. for tbe.tr atodt 

wna the 1:M1111 tor con1putaHon or tasnble Sftln to theM In lbe rf'ftr 1921'. 

SeB.'l'. A. 
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I n this cast, as in ()rowum ,., ('o,uni•.W•"• mp,., the (l"":ellt COr· pont ion, 8ethlehl'lll, was the coni Meti ng pat·ty ~h~ only dtfl'erenoo in that refil>eel being that in Grtmtan ''· ('om-tonu the lltl':ell~ corporation named • 3peci6c •ubsidiuy, to be organizro, "' the ror· porntion whidt wou ld CllrrY out tho contract, while hue Dethleltttn spedfled lltu l'illoer it or itll ''nominee," ,..ould aoquire the llSS<'tll in· vohcd. McCiintic·i\Jao'llhall \\Ill! ndvL.<ed, howe•cr, that the ~lid•alc Stetl Co., a <Ubo!ldial')· of l~tblebtm, would acquire the IUlSOI<I to be corneyed ~xcept the C'aljfornia nnd .Now York t•eal ll6lote, wltich was to be iMUtsftrtrd to th~ Pacific Coast Sl~"C"l Corponttion and the lkthlehem I ron & S tool Corporation, ~pecti vely, and Uto doods ,,f convtyanc...""e \Tl'l"f so drdwu. lrt thic CU!e1 u in I he 0rtmV.Pt ta~ tht ll&rent •nd contMtcting CO'l>Oratioo, Bt-thlehem, recch·td nothin'! ft-orn McCiiulic-Marshall, tbc tranoferring C0'1>01'11tion. Neithtr did &thlobom traJt>f•r an)tlung to 31cCiiotic·M•r•ball. Tito JISSets wcro aoquirod by oo••tlQratious separate and cli<tinct from Beth lchclll. &hloo tman. a>-•iso.nt comptrolltr for Iltthlehem and ita subeidillrY cot'fl()rRoions, H•,Jifocd thnt in nil of I he dealiu~, .. hetw~n llethlehem and its sul>-iwaries and bet..-etn the •ubf;idiariea themseh·es great ear(.' was takrn to ooni1 uct. 1hose dNtUnp h1 n manner so as to clef .. initely pn'"'-'"'e tho set>arate and di&irn:t enlioies of oloe 'ariou• oor· porations. Tt is argued for the petitioner, howel'er, I hat Dethkham wa8 in reality the acquirin~: corporation; that it paid !or the a'Sets acquired "ith iu. own stock and bonds; llnd that I he acquiring cor· por11tions merely belcl title to the tH.'CUI for o:otwenienoe of optration or acqu.ired them fl'OOJI Bethlehem in a tubstquent transaction. Such tll'J::umeut can noL bo recondled wit:b th& t..slimony of Sohlotlrnan. Furthermore, the faCLS show that the &thlehem ltoc.k uaed in the ocqui>ition of tho fabt·icating asscl!l of McCiiotie.Marshal l was bought on the optn market and U1at, alU10ugb it ..... bought under ordera plaood in the name of Dethlehem, it was octually paiu for by n HUb· sid iary known •~ the IktW•hem Minett Corporation. Tlt6 dl\.jdends paid on Ute stock so purch..OO during the period from the time of ils pureho"<< unli t the lran.fer to McClinlic·lllar.hall wor& paid to the &thlthem Mines Co11>0ration, which, aoxording to tho books of ncoount, " 'IUJ U10 purdHtser aud tho owner o( the &toc.lt. llelhlehem nt no time ~i,-ed credil Gr showed """'ipt of the dh·idends so p•id on itH books of nccount. C~>inm jotttnol vouchers indirale a purt'h&!ie of the 240,000 shares of &thlehenl stoclc by Bethlehem from the Dethh•hl'lll Mince Corporation and a. aubi;equent a lo by &thlehem to Midvale. One of lh• voucbtra as orlj!inaUy made> in· rucated that tlte st«k "'"" acquired by Mid,·•le directly from the Bethlehem Mines Corponlion. 'This voucher was la~r changed iu April following to show ,lirllt a purch- by &thlehem f rom Dcth· "e u. 1'.A 
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lehern Mines and lht>u a sale to :llid•·ale. AL no place, how., er, do 

tba books of Beth lehem itself show a tran.der of the 240,000 shares 

of Bethlehem stock Lo McCiintic-M:nrt~hnll for its fnbricnting businc&~ 

and assets. On tl10 other lund, lba books of Midv11le do show liUCh" 

l:nlnsfer by it Witb reference to the bonds used in tl1c t.ransaction 

with McCiinlic-Marshall, the rt!<:Ord show1; lbey \\Ue assumed by 

lbo 13eth-Mary Steel CorporaUon, another sub6idinry of Bethl~hem. 

F r'llm ecr·ta in letter~~ directed by Dctll lchQJll to lliidvale, w1d11r date 

of February 1~, 1931, it appears tl1al on soma data not di&closed 

Mi<h·ale had agreed to assumo and did assume all liability to ilia 

.Bethlehem Minos Corporation for tho 240,000 shares of Bethlehem 

stock und all liability to tho lleth-1\rur·y Steel Cm·poration for t he 

$8.200,000, face value, of bonds and the assumption by it of the 

$12,000.000 outstanding bond issue of the McCiintic-Marshall Con­

struction Co. Bcthlt>hem it'-Clf was out nothing and receh·ed nothing 

by !'E'ason of its contract with McCii ntic-~inrshall. 

A further fact which brings U1e instant case within lbe ruling of 

the Supreme Court in Oroma" v. Oommi•~i()tler, 111pra. is thol a (ter 

the ~xchsnge )fc('lintic-)fanJtall or ita stockbold~rs did not ba,.e 

U1ot continuity of interest which, accot\ling to the abo••e Etaletnent 

from the Supr-emo Coutt's opi nion, th~y ntust ha\'Q in a substantial 

me.t.our~ 1n the acquiring corporation. The own(lr"!lllip ol tl1e stock 

and honds ofllethlel1em, which in lunl owned tho Rock of )Jid•·nle, 

the Dethlehem T r·ou & Stet-1 Corporlltion, and tho Pacific Coast Steel 

Cot·pomlion, which bad acquit·cd the a&rels of McCHntic-Mnrshall, 

was mol such a. continuity of interest as would mako the exch&n8Q 

''on~ not gh·ing ri~ to p~nt gain or loss." 
,\ R we ha•·e pointed out above, the organization and Ulle of the 

Union Construction Co. served no busin~!!b pUI"J>Oi'e 11nd tmdcr the 

deciR1ons in o,.~gory v. flclvcring, 811p1·a, und llt•l,·erina v. Elkltor~t 

0()(J/. C'o., lftlprt~; the utilization of Union under the circwnslance11 

described did not coru;tituto a reorganir.ation within the meaning of 

tho statuto. Under UteSO decisions thn re,j>Ondenl might well ha•e 

ctnirned that all of tho gain resul ting from tho distr·ibntion in com­

plete liquidation of McClintic-?tlarsball, lbe 88id distribution in­

cluding both tl1n Union Construction Co. stock and the Bethlehem 

st<K'k nncl bond•, should be recognized. He has made no such claim, 

ho"~"ur·, but ha~ limited his claim under this i~'nc to the gain 

reali~ed upon tho distribution of the Bethlehem 1100urilies, and not 

only lias he limited his claim to the gain on the Bethlehem securiti<-s, 

but in computing such gain has treated the lfcClintic-?tfanohall­

Union Corustruct ion Co. lraMaclion as a statutory reorgo.nization und 

lbe Union Construction Co. stock ns the stock of a corporat ion 1\ 

party to the reor~nization and as having been distributed pul'8uant 

to tho plan of reorganization. 
10 D. T. L 
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Literally, the Union stO<lk and the 13ethlehrrn socnrides "~''~~ di¥· tl'iLuted b1• ~1eClintie·llhntball to its nockbolders wlthou~ the sur. r?nder by ihem of their ~leCiintie-~la,.,.hall stock. Although the •u· thot·ized stock hns ~int'O lleen reduced in ruuount and th6 n1une ot the rot·Jrorntion has been chan~ to Willian• Perut Corporation, the cor· J>Oiiltion ill .till in existence and itA stock is our•t•ndin~r. Tho reoortl indkutes th•t Ute corpot1ltion is being kept alive because thel'll an' a-rtoin rut-ettled and contingl'nt liabtlitifll. On the basis of u­!arhtiUtd the adJUission of the ,,.Rpondent that th~ Union Construction Co. stock was tlM- stock ot a COI'JK>ration a porty to • reorganization, di•trihuttd pursuant to the plan of rrorl(lniution, the distribution made by llfcCHr1tic·llfat'!!hllll of the Uuion •lock and the lkthlohcrn sec:u rities falls dh...ctly within the prior deci.ions of the Boatd in RudolpA Bothringer, 29 B. T . . \. 8, ond il'orlh American Utility ,~rrrtritut Oo•·poralion, 86 B. T. A. 320. Under thllllO dec:isions the I(Oin l'('aliud by tho petitiolll!t' on the distribution of th~ Bethlehem SO<"urities •• the Uot~;S of the fair m•rkct ' 'llluc of th080 I!OOnritio!! o'-er that portion of petit.ionm·'s basis for his McCiintic·Marslu.ll stock "hich n'Ullill! afttr allocating. proportionate rart. of trueh boutis '" the Union stock J'('()eh ed. The allocation of baiji8 to the U niou t;toek should be made in aooordanc:e with the figures and perocntage" l!tiJ>U· Iao"d by the parties and tbown in o~ findings of fact. 
In rnoking the claim that the jtllin from the distribution of th~ B.thlehom securities is to be rooogJ>iU'd under &ection H2 (e) (1), .,,,,, ""'pondent made the further claim th•t on the faets st ipulatt(i ns t<l tho onrning.! ot McCli ntic·Mtu'Sho ll available for distribution a• dh·idcnd!, the !"'in so "'"lized and I'('C()j!tlizOO constituted a cli•idend undH """'ion 112 (c) (2)" of the art. Tho appliro.tion of section 112 (o) (2) onu not be reconciled with tlw derisions in Uudolph BMh · .,;tlfltr, .upro, and NorliJ Amerir<~n ~'tility .<irruritiu Oorpof'iJlWtt, ~·1pra, app1ied abo,·e, a_nd is denied. 
Rnicwocl by the Boord. 

•aEC. 112. NI'!COGSITIOS o•• GAlS OK ~ . . (f·· a... ~ ....... ,. .... fl&ldl ,, ...... -. . . . . . . (I) It a ~U•Irlbuttu INde 1111 Plll'dl~ ot • plaa et ,..rpalaAutea. t. wltlllA t-., p,.,,,. ... ot .-.-..nplll U) or,.._ .. .. ....,..., .. wt...., d•• .. tort • ' '-'- c.uu.u• et• tu."''• dl'll6tn4, tbrs tWN ....,., be '""' h a ell~ 10 eada 41•ttMM~ttt tot:h u a•ounl ot tht ~~,:ala N«<IJfllqd un.~r panllftpb ( I ) u I• nol In tXC*II of bla raubl• 11har'r of ltle uadllttlbul..t'd tt.rtllll4'• a_od ~Cll• or tbt f'Otrorttlon a«U•ot.t.s •""' Y.....,. 28. tOIL Tilt' 1'\W&l~. IJ &Q, .t ,._ p t• ~111f'd ......... ,..,..._ .... IU .-u t»e ta:a" .. • ..,,. ,,.._ tl'wt ..-ntta•tt+., PI"''J))'n,, .,e A. T "' 



-S>uTn, SnasiiAG<-". AlllniDt:LL. VAS t'O@I!Al<1 BucK, and 'l'raoN 

concur in the t't'on ll t't'ach~d In issue JIJ, the McCiintie-ManthaU­

lkthlehi'!IJ tl"lln~nction, sol~ly ou the gt·ound that it is oontrollod by the 

d!'(!ision of Ute Supt-eme Com·t in Oroman v. Oommi41ion~r, - U. S. 

- (No••. 8, 1937). 
\..--"""' 

Ll:t:(lJI, concurring: I •gt't't' with the result the majority reaches on 

all i8flues. As to t I tot ill\'oh•ing the Betltlehem·llfcCii.ntic-llfuntholl 

transaction. J roncur for the reasons cxpt~ by Mr. l>{urdock. 

/ -
l\ftlltDOOK, diR...enting ami coucm·ring: Tho e\·idence shows to my sat­

isfaction thot the petilionN· is enlit leo to deduct the loss cla imed on 

the sale of Uu~ We•tern Public Ser-<ice Cot·port~tion stock. I ooncur in 

the result reached by the majority of the Board on aU other issues 

although I do not •gree with all U1nt is AAid iu the majority opinions. 

I decide tho l\lcCiinLit-Mttt'Pholl- llet hleltem reOt·goJJization issue 

against the oonienlion of the ))l>titioner, first, beeause, on authority of 

Orl>m4n v. Otmuninio11tr,- U.S.- (No\'. 8, 1937), Bethlehem 

Willi noL "a party to a reor!!nnization" nnd, second, be<:ause, tho snb· 

~idiaries of lleth lehcm did not acquire "substantinlly nil" of the ru;,ets 

of Mc:Ci intic-Mnr'l!ltall wi rhin t he menning of l he &tntute. Aile~ V. 

St. Onge, 31 B. 'r. A. 295i /)(uid Oro•f, 34 B. 'r. A. 393. See 11lso 

dissent in Elkltorn (fool Co., 3~ B. T .• \ . b4~. 

Tmtxr.B, dissenting and concuning: We at~ n<>t hllr'G calletl upon I 
)

to ,!!!'P•ider trnn•nction; prompted by nomJal_bu-lili'!iii '!'Otl'l'~ In 

all of the major iSl>ues the transactions th~msel\'es or.!,_h.o:.,manpct of 

their execution were ind uced b • 1 nsirc t<> J'C(lucc t~xable i~c_Qmo 

anc · m· . With reference to tho transfur of U1o 

Pittsburgh Coal Co. common stock to llre Union Trust Co., the peti­

tioner himself testified thu .. ~,·erytlting was fixed up for taxllll a~ 

U1at time." With reference to the transaction involving lhe stock of 

the Western Pub)jc &nice Corporation, PhillipR, senior employee 

of tho petitioner and his brother, R. B. llfellou. and tho only witnoes 

who had any di~t knowledge of the transact ion with the Union 

Trust Co. in rest>E'(!t thereto, stated that ho knew of no purpose other 

than that of creating a loss detluction for income tnx purposes. In 

the ease of the sale by the 1ticCiinLic·llfarshaJl Corporation of its 

fabricating busini'>'S and assets, the negotiating parties, alter th~y hacl 

agreed upon the substance of tho trnnsaction, the assets I<> be acquired 

by Dothlehem, and the price I<> be paid, instructed lhe attorneys to 

draw up tJ1e contract or contracl.s in such a marulN'1 if possible, Uu1t 

the ~s migllt be t n>JL'>ferrt'<l from llfcCiintie·Ma,...haU to Bothlo-
,..,.,.._ 
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hem os lo avoid anv reco nitio11 o( ain to lh!t McCllulic·Marsho ll 
Corportllon or l8 atockho ers. te result of these instructions was 
the e.~tended u perimentation with the various fonns of contract, tl1e 
organization of tho Union Construct ion Co. for use as a conduh in 
making tho transfer to Dothlohem, its nctuo l 11>0 for holding tl1c othl't' 
~ts when tl•o lormal transfer to DethleltNn was made, and. after 
that, ita dissolution. 

Accordi11gly, wo do not havo hero tl;o c~ o[ the ordinary tlll<pnyrr 
who, at tho end Of the year, shapes his income tax l'eLUI'n lo re0rtt 
the re.uliS of business concluded, but the ca~ of a taxpare• "ho just 
prior to the end of the tauble yenr undertlikr~~ to shall'! hi• bu•iness 
ft II'iurs tultl ll•o rl'lloiT!FUtet'<l Trom lA) motel• tlm pnltem of I ho incomo 
taxri;furti"'lli"UI!!!ires to Ji[c. W o 1oal'0tbe Cl"' or. tnxpayer "ho, jii'iOr to the c1- of tho taxable ~·ear, cheeks hi jt&illll and ts1 imatl"' 
the tax due ther«>n for th• purporo of detennininjt whether it is in 
(}xcess ot t.he nmount. which ho considN'B as A "fAir" nmount for him to pay to the Go•·emment in the ionn of income lues. Tbe suney 
in the instant c:a.se disci~ inoomo taxes greally in ex~ of the 
amount considered " fair'' and tho trlln<action with the Un ion Tt·ust 
Co. cov~ring U1e ]>ittsburgh Coal Co. common ~lock resulted. 

I t.Js well seul('tl that tht pu~ of ta~ &u·oirl,m"A ~JWL in &J.!d of ata-lt , .• J&lt tiV> lriiiG."Qn$.tQuences o! a trunMct.ion. Fur· 
thennore, as Uto mujority opinion points out, "The lej."'l t·i,zht nf • 
tllxpa~·er to decrease the nmount of what oth~r"~se wuuld be ht• 
~axes or alto~ber ••·oid thtm. by means "hidt the law permit•, 
«rt not be doubted.~ Grrgory ,., llrl><~ing, 21}3 U. S. 465. lht.t when hlX avoidnnco is th~ rlmtLrV m01ivc ns is the ndmitted '1\89 
here, t e t"ransat oons mvo • are to be subjeeto<l to care ul scrutiny 
to detemune wht'O•er th@ are. «in fact.. q \\"tll_u UOtiiliw:m 
whit lhe partu:manti" <:faun !bern to be. Percy Maddro, 86 B. T. A. 4~6; Robert 1Vi/1on Oarter, 36 D. T. A. 598; Jame~ Nichol~o11, 32 
D. T . A. 977; atfd., 00 Fed. (2d) 050; SydMy .11. Slt«~iJ<,~, 30 
B. T. A. ~; aft'd., 77 Fed. (2d) 410; Groce A. t:'olJ'a•, Ezuutri~, 30 D. T. A. 2116; Rat~d Co., 21} D. T . A. 4C7; ntrd., 77 FNI. (2d) 4r.O; 
llaroltl F. 8eym,;ur, 27 B. '1'. A. 403; llarold B. Clarl.·, 2 B. T .• \ . 
M!S. And a taxl"'ytr who indulges in transactions primarily for the 

\ 

purpose of tax o•·oirlance do.s so with his eye~ wide OJlC'n and "'"'~ 
face tho tax conl!e<juencll!l if his judgm~nt h11a IX'<'n fnuhy, tho 16!1111 advit-e followed unsound, or the form or ritual indulged in falls 
•hort of accompliahing his purpon. For, .. 1 he court !laid atlinn· 
ing Robert P. Moroman, 33 D. T . A. 800, at 00 Fed. (2d) 2'2, ''Wl oen 
n taxpa~•or thus boldly proel•!tru~ t hat his intNtt, at least in part, in 
attemptmg to create • tnaat ,. to evade taxl'e the court ahoold ex· 
amine the forms u.ed by him for the accompliohment of his pur)l080 Ma~~ • 
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\dth particular rat-e; and, if !!!!U•!K•nuit.>:_ fails nt any point, tho 
court should not l~nd him its aid by reBOiving doubts in his h••or." 

T'fie"""pelitioncr het·nclnims Utat he has ncCOm[Jiisbcd Ius purposo and 
hns complied with nil lrgul rcquircmcms in connecUon with all tnnts· 
actions indu lged in by him for the Jlut'JIOSC of •·educing his uu .. blo 
gnin and the amount of tax due tlwroon. lie Mts his claim for 
such a conclu>ion upon written documemR and book entries carefully 
ura wn IUid made witJ1 I he primary JlUrpoMl in miJJd Of reducing 
ta.'l:able net income. On some of the issues th~ formal documents 
are supplemcmed by categorical statemems of the petitioner rum­
self. The re;pondent elniJns that the documentary e,•idence so pre· 
pared and relied on by the petitioner is •t the mo&t in the nature ot 
self-serving drclut·ations uod Utat such weight n• 111ight otherwise be 
gi,-cn to it is clo~t~oycd nnd nullified by Su t ' t'OIItlfli n~; cit'Cumstunocs, 
the coUJ'SC of concluct of the parties porticipatinl! in U1e tt·unsnQtlons, 
nod mrious s tatements nnd acts of the J)ru·tics thc•m."ch ·es and ot hcc 
it>dividuals ntlimes \\hen the tu effect. wa.s uot in mind . 

Pill•burylt Coal C'o •• \fork. 

On this issue t h~re must ha ,.e bi-en an actual sale of the Pitts· 
burgh Coal Co. common stock and th•~ S11le must have oceuned in 
1031 ilthe petitioner is to prevail. Tho ~tition~r ch1irn5 tlutl such 
n sale did ta.kc p lncc in December of 19;11, with the Onion ·rntst 
Co. os the plll'chnscr. The b<n·dcn was on him to c.tnblish thut fact 
and, if he has foil~d to do so, he is not cnt it led to have doubts 
resoh'ed in his favor. /lob~t P. N oramo11, 8tt111'tt. I n my opinion 
there is cvidene<> of record which refulCS, o_r to f tAtc the conclu~ion ~ 
moSt lemently for the pel tuoner, casts a definite cloud of doubt on 
hiS'Cli'ifulliAt1>e made an outngbl and bOna fide sale of the stock 
to the Umon Tnt.t CO., and the evidenet' siilimitted by him does not 
c lear away those doullfs. F or that reason I nm unable to agree 
witJl{liC. conclusion renchc<l in the majority opiruoo, IliA[ the peti­
t ioner ha.s sustained his bu rden nnd that a val id Stile was made. 

That tho form of a Slllo to the O nion Trust Co. wM indulged io 
is beyond doubt, but, as wo said in Sydn~y A£. Shot:nberg, 1!11pra, 
"It is well settled tha~ a mere ritualistic compliance with legnl fom>S 
is not enough." We aJso b&Ye the petitioner's sUltcment declaring 
an intention to sell the stock to the Union 'T'rn!ll. C'o. and the further 
IISSI!rtion by him that he did sell the stock to thnl company. I n 
that connection, howe•·er, we further find in Sydnq ,11. 8/1()~/Jug, 

1 upra., that "A sale must rest on a genuine intention to di~ of 
property without reservation or evasion of mind. Whnt is in th~ 
minds of the partiee is not to be detennined 80lely by self-sef\~ng 

38 0 . T . A. 
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doolarations or te.timony of the JlftM~· ir.tN'~,te;l, I t is pet1inent 
to oornrider all the acts of the pnrties, the so,·eral ' tops elllJ))oyed, 
Khcl •II other related facts and in ference<~.'' In Ham/ f'o., ""'""· the coun. in affirming U1e Board. said: 

If tM IIAie.l by Chf l:aX'Pfi7t"r8 CO Tni'C '1\' ('t(• C'•IR\J)l('lt AIKI ftu•l Whb hO 1HidCrt:rtan(ll na with him at 10 rt'()UI'Cbll~. the lnioli ~d8 lh.'tlnrllhl('; 1HhCrwllfl• uot. BltfH'Mkrtl v. C"Ot.llmlu loNrl'", 77 }"fd. ( !!d ) HU. fC. C. A. 8). 'l"ht bun l,.,t waa upon carpaJ"HS to ttUbllth ~ abo,.t tan. Trlin•<"ttoo.a of tbla (-hit· acler are n('("(''88_rlly W't"f'N, nnd the l'\'1ll .Jtuntlon lt1 known only to th~ hrum .. dh~tc l)larclct. ThP l)o•rd \,•n11 not rorntJI•ll('o(l bllutllf to tt•'<.'l' l'' their h~llmom• that tbe~ W'h no lftl('h unlltrttlndln,. l c NUld tonmh~«> tbt t,robflbllhle~~ ot 

1-'unher, in Unrol<l F. Seymour, 811f)I'U.' Jnmt8 Nichol.<OII, 8up1v..: Pnt"y C. 1lfadi~ro, IUpra,- Robtrt ll'iiS<>n ( 'nrttr. tupra: Jm~t• 11'. Singer. 32 B. T .• \. 177; D. A. Btldtn, 30 B. T. A. 601; Clw.rlu S, Utm'f!lltod, 18 B. T. A. 20-1; Albul 11', !i'i11lay, 17 B. T. A. 828; 
nnd numerous oth~r case8, we hav~. in the light of surrounding cir· 
cumstan-, refu5ed to acct)lt categorical oonelusioriJI in the teotimony ot the various petitioners to the ~ft'oct thnt actual sal~s wer'\l accom· p lished. 'l'he Board was u111villlitg to lend it• aid in M'!!Oiving doubt< in their favor. 

I n this connection it ~IllS to me )let1iurut to !'('View the acts or 
the pr1rties, Ute ehat·acter of the prot~rty dealt with, the te.,timouy of the witn~>S..-, and U1eir relation to the transaction and to eadt 
other, in order to determine the probability tha.t the petitioner sold 
and rhat tho Union Trust Co. acqu ired or intend<-<1 to ncquit•c as it • 
o" n and without reservation the 123,62-2 shares of the Pittsbur,Lth Coe I Co. common ltock in question. 

The tranl<llction took place betwoon tire JWlitione.· tmd H. C. Me· l<:ldowney, president of the Union Trust Co., anti the only testunou~· OO.ring direcUy on the purportod 11le ami p11rebase is that o( the 
)>etitioner, who said that he went to the Mellon Dank Building and 
!lAW lllcEidowney at the c.loeo of a meeting of the Mellon Dank ancl told him he would like to tell to the Union Tnrst Co. his Pilt<l>u'l:h CO&! Co. common lltoek; that lllcEidown~y ft.Skod one or two quos· 
tiona "concerning the a.mount, and tht) etock ond so forth" and, after 
bei"'l told that the amo11ot in round figul'ft came to $500,000, con· 
sidtred the malt~r for a moment and said: "All ri~ht. Send it up and we will take it." That, accord ing to the Pl!lilioner, wu "snh· atantio.lly tl'eryth.ing that was said." 
Ha'~ supplied us with the pt(ition•r's ,·traion of the transar· tion, counl!f'l for the petitioner eftlled witn•"SeS fl'om tlw Union T ru•t Co. to show its po!!ition and attitude in the matter. The wit · 

,._called, howe,er, were l'\tbordiuates in the bank and di.,.,·owed 
nny lmn\\lt'dge of tho det•ils or cirt'nm•tanl.'t"< of the nf'lua l lmns· M n. 'r A 



A. W. MF:LU)S. 111 

1\CUon betv.1.'ell the petitioner a!td lleEido\\U~)·· Counsel for th~ 

petitioner brought out that the !ilock at,the dio~tion of McEldowney 

was taken up on the books of the bank as an inve.tment and t hnt 

title was taken in the name of I he Acly Co., a partnerahip oompo!lfd 

of officers in the bank, organized for the purpOflll of holding title to 

securitiea belonging to the bank. lt w~ts also brought out thM the•·e 

"ere two aimilar prn~rshipo>, one by the name of lfac & Co. and 

tho other by the name of Clay & Co. It was llJCJllained that t;OOurities 

held in trust were ll1lllsfened to Mac & Co. and that eecurit ies held 

for clients or customers or in any custodian relationship were tran>· 

forred to Clay ,, Co. On cro!lS·examinatioo\ by counsel foo· toe· 

.pondent, bowe,·rr, it was admitted tJ1aL Mac & Co. was no~ even 

orgkllized until after tbe Pittsburgh Coal Co. stock had bten trans· 

forred to Coalcscoo.l. It was f11rt her admitted that, while the Acly Co. 

may have been organized for the purPOflll of holding title to !le<luri· 

titlil owned by the bank, during the year 1930, 36 out o( the 39 

dlvidend·p~<ying etocka hnld by Acly did not belong to tho bonk but 

to customers of tJ1e bank. Such was Oto use of .A.cly at tho time tho 

PiUiburgh Coal Co. stock was transferred to it. It was further 

!<hown t11nt, doU'ilog 1931, 17 out of the 27 <tividend-payin~ stocks held 

by Acly belonged to cu>tomers of the bank and not Oto bank itsclf. 

ru to tloe cloal-acter o f tho &lock, tho petitioner himJJelf testifie\1 

ll1at. ~t had no actual or intrinsic ,·alue and thnt it lond no prospects 

as a <ti,·idond producer. The Pittsburgh Coal Co. had not, aocording 

to tho petitioner, pnid dividends on the common stock "for n lni'J~O 

number of years" and the accumulAted di,'idends on ii.J! prefN't't'd 

stock were then in excess of $40 per share and at the time of tht 

hooring IU\cl in c•-ensed to (LPPI'OJ<imately $6~ per share. The coa l 

business, as aHecting tho Pittsbur~h Coal Co., had ~n in a decline 

for more than fih""n years and there was nothing at the time to 

indicate that anything but '' continued decline could be expected. 

And oven though there might be an improvement in tlto coal busin~ 

in general, it was the petitioner's opinion that it would not. come in 

t imll to be of any benefit to tho common stockholders of the Pittsburgh 

Coal Co. The only ,·aJue that tho petitioner was willing to attribute 

to the common stock of tho Pittsburgh Coal Co. was a strategic 

,·alue for ' 'oting purposes. Undoubtedly McEldowney was also fully 

a ware of those facts, since his c:ompany had handled the original 

p urohase hy the petitioner and ltis brother of some o f thetoe same 

AAIU'C8, and in 1929 had sold a $20,000,000 bond issue fot· the Pittll· 

burgh Coal Co. Yet we are ISiced to lind as a fact that tlte Union 

'l'ru~t Co. actually pttrchaeed, with tbe !tmde of its investors and de· 

positors and as an lll\'88tment, 123,622 ~hares of that stock. ll stock 

which had no dh·idend prospects and which the hank had never -n 
3~ D. 1'. A, 
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lit lo in•·tst in e•tn during the pf<!SPOJ'O\Is days of lhe Piu.burgh Coal Co., if it had nver known surh day&. 
Another cireum•tan~ which -molo me to be of SiJ!Di6ca~ in de· termining the [>OSition of tho Union Trust Co. in tho PiU&burgh Coal ('o. stork tnuosaction is the naanner of its dis[>Ollition. The tellimony in that ('Onneclion was given by Korb, ono of McEiclown~y's subordi· nates. Korb disu•·owed nctunl or tlirec1 kno..-led~o-o of 1he drcum· Mao!CeS or terms of acqnisition of the stock by 1he h11nk. In o<:Ali ty hn took up the stoo·y in March of 1932. when, accordin,r to hio testi· mouy, 1'*' was instructed by lll~hlown~y to dis])OM' of the W>ek if uud wlwn • r1'nsonable retun1 could be re<ehtd on tho bunk'ti in<t.t• m._.nt t11er'f.in. Mrb's acti ''lliM in t.hat dil'f!Ction were limitNl r:t· clu•ively to calls \\lade to H. 11!. Johoron, the petitioner'• prindpol personal employee. He Mated thL he uked Johnl!On if ho kntw of nuy one i nt~remed in acquiring tho etock and w .. advised that he kn'"'' no ooe. Korb mado no further inquh·ies of any one and stated that ho mR<lo no " ffor·L to dispool<l of th<> stock to any otl"'r pou-ty or im•....t, but aonoe two or throe """ks lat•r eoUed John'lOn a iiOCOilll tim• and, uJ>Oll either tho second oo· third cull, Johnson nskt<l thut a pri~ bo quoted. The price ,..u quow in tl~ form of a memoranclnm, re•d· ing as followo: 

Plroft'd for A l)l'il :!3. 1032. A W. aJtJ.LU'f. . 
0.~. $\ 1931. 1Zl..C22 Abl~• Pln•borfb ()tal C()mJ)IIny C<•nnntm t\toc:k ($100 t1ltr ''nlue) att 4.().1 10870..__...---•• --·---- __ $,".(:t). tnl.OO 

Ctlot - ·- - ···--·- · ·--··· - · ···-····- ·········-··· $WO. 000. 00 lulltr('.;:t- US l.lny11 ot 11~- - ----- - ----------- .. O.S33..83 Stc~ek Tnuu!er Stamp~--.. - - - -----·---···----- .t,D-44.1\8 l_.t''''"'· l!,,.e lUll Tllx .. ___ . ----- --·· - -··---··-- -----·"' 2. oo>. 00 

$!117, 278. 21 A••••r• prlt-e ftgur«l on ~t7.:178.2t. ·-···-· _ _ f-1 1'-1:1.".-Upon the .--ipL of 1bo alx,.·e qnotalion J ohn!!On Bt"JttiMCt'tl in Korb's Jli"O[>Ollition and it was then for the first time that Korb, a«<>rding to his testimony, ltarnl'<l tho.t lhe 111ock was to go 10 tho CoalescC'<l Co. inste•d of the petitioner. 
In addition to I he fact that Korb oclllllllv mad~ no effort to dis· J>OfOl of the Piusburgb Cool Co. common !IIOtk to onyo!W' olhtr than the pelitioner, it i~ intereoting to note from hia t4'8tirnony that he know J>raclictllly nothing about th~ Stot!k nnd made no t lfon to learn Bll)1bing about tloe condition of the com)>&ny. H o c:oulcl not h.,.e in formed nuy p!'Oli)>Ctlth·e purch!ll!l'r as to tho •·oting rights of the common and Jl"'{t~l otocl<, nor of tloe dividend provi~ion• of tho preferred stock. He did not lmow the date of the llll't dividen<l UO.TA. 
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paid on the common stock, nor illl dividend record. H e knew nothing 

of the funded debt, and could not I!Jly whether t he bonds outstanding 

"·ere mortg11ge bonds. He h~td no kno"•ledge as to the holdings of 

t!'e company, tho acceaslbilily of illl p r·operties, the acr-cal-(1' in opera­

tion nor of the resen·e acreage. H e knew nothing about the facil­

iti~ of _t he company for handling and transportin,:: coal, a nd mudo 

no ruq111ry as to the value of the properties back of the stO<'k. It is 

furtber of interest and sigt1ifieanl to note that Johnson. t ho peti­

tioner's secretary and 1>rineipal personal emJ>Ioyte, was of the opin­

ion that it would ha,·e taken the Union Trust Co. about five \'et\1"1 

to h&vo dispo!Old of tho stock on the market at the rate at whlch i~ 

was then being traded. 

I am Able to reMh no other conclusion thAn that the Union Tr'Ust 

Co. throughout the tranYction looked to tlle petitioner· to IItke up or· 

to provido a taker for tho Pittsburgh Coal Co. stock and to pay a 

reasonable SUit\ for ser,·ices rendered. I t is asking too much for· me 

to bel ieve that a bank such as the Gnion Trust Co. would l)n~hnse 

for its portfolio. at a price o£ $500.000, shores of stock which had 

no d h,idcnd lli'OSJleets and on which no di,~d~uds had b<>en paid 

" for a large number of years''. a stock secondary to r\n issue of pt-e· 

fened s tock which at that time had dividouds accumulated agninst 

it in excess of $-10 per share, a stock which the petition••· himself 

stated h1td no actunl or intrinsic value, unci a stock which, according 

to the petitioners principal employee, would ha\'ll required the bank 

approximntely five years to disp<lSO of il it hnd been dependent upon 

tho open market. And while Korb, under cross examination by l'C· 

epondent's counseJ, did not nececle to I< description of the l!tock as a 

"frozen &!!Set", be did admit that he would not elftSSify it a.~ n "liquid 

asset." 
At this point mention should al.o be made of the contention of the 

respondent tl1at the petitioner in renlit y hnd no desi re or intent inn of 

disposin~t of his Pittsbur~th Coal Co. common stock to any interests 

outside of Ius funily. and the facts nnd circum&tanc-es upon which this 

oontootion is based. At some period between IOZ7 lltld 1000, probably 

19291 petitioner reccived an otter from }'rank E. Tnpli n to pur-ehnse 

100,000 elrarea of common stock of the Pitlllburgh Coal Co. at $100 per 

ahare and as a down payment Taplin ottcr·ed a certified cheek for 

~00,000. The stock at that time was IK!Iling on the market for an 

amount in exC(l§ of $80 per share. This offl•r the petitione r· I'Cji'Cted 

and stated as his reason therefor that Taplin's chief inlen'<t in ac­

quiring the stock of the P ittsburgh Coal Co. was for I he purJ>O!'(I of 

supplying freight for a railroad in which be was intere~ted; that the 

Piu~burgh Coal Co. wa8 an important factor in the Wl•l for-e and in­

dustrial and commercial life of the Pittsburf!h area; that c:<>ntrol of 

IO D.T. A. 
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114 J6 1]. b. IJO,IRO Of ·rAX API•t:AU< Jtt.l'ORTl>. 

the Pittsburgh Co•l Co. hy 'l'~plin would have lx.'lln injul'iuus lo l'itUiburgb; and forth- reasoUJI he would not hue sold the etoc.k to TaJ>Iin under any circumatances. Prior to his testimony in this connection, howe,·H, the petitioner had staled that the PilUiburgh Coal Co. stock had no aetual value and no dh·idend prc6pect8 and that the company had been in a bad way for some llfteen years; that his boldlftllS in the common !'lock of the company wtre securities tl11t he dooired lo dispo~;e of and thAt he "would ha1·e deoired hefot'O that t ime to hn,·e sold the Etoek" if he had had it befot'fl him "and thtre was the OI>I>Ortunity or the OCU$ion to do 110." Yet the SlOCk had been I<)X'Ci6cully brough~ to his mind by tlte 'l'npUn otTer of 1029 or chereab<mts. and he hod l't'ftt~l to consider U~e otTer and took no fur­ther A.cps to dispo.e of it. It m&y nl..o he noted I1N'e that the only value of any nature that petitioner was willing to attribute to th& !l(oek was a strategic value for ''oting purpo<leS, and it 1vas thllt otratejlic voting value as d istingui$hcd from l'alue as an inveslntNIL which apparently caused Taplin to mab his offer in 1929 and promptt'd t11e petitioner to refu!oe it. Jlo admitted from the witness •land that, when he decided "to ~;ell" tbc block of Jiloek in 1931, he made no effort to learn whether Taplin or any other outside intN'!'Sl might still he intct·ested i11 ncquit·il•g l he stock tUld ceitet11ted thot he "oold not hne eold the stock to Toplin in aJt.V cn!nl, while con­lending at tho Slime thnt he mncl~" clellnitc, oult·ight sale of the otock with no strin~ auachecl and did not catoe what ~>N-ame o f it. Tbe respondent's cxplanotion, which in tlte l igltl of the facts ~ms the more rerutonuble one, is 1 hat it wnB at r1ll tim~ in~nd~d chat. the stock would e1·entuall~· be acquired by the Coaleseed Co. and that the Union Trust Co. "as mot1'ly • depository u11til such Limo os it might be deemed expedient to trans fer the stock to Coaleseffi. In tl>.is con­tteetion it is J>Ointed ontlltst R. B. Melton, petitioner'g hrolhcr, !ot•m<•(l u corpot'ILtiou parn llcl in a lm""t every respect with the Coaleseed Co. and that R. D. Mellon's holdings in tl.e Pittsburgh Coal Co. stoek passed directly from him to such aot·poration without any detours through the Union Tntst Co. or other rorporation. 
If tl.e pecitioner had dealt directly "'ilh Coalesced and Coale~~Ced h11d pRid to him in Dt«lmber 1931, out of its cash and funds aoquirtd ),y """ of its credit, the sum of $.')00,000 and l11d continued to bold 1 he stoek AS it l1as sinco the acquisition ther\'Of in April of 1932, thert> would be much Jell!! CIIISll to doubt the petitioner's daim tha~ an ..-tual aale was made. Etluxnvl Stcuritit~ C'orfJ(Jraticm, 30 B. 'r. A. 018; • ft'cl, 88 Fed. (2d) 1007; A. S.E/dridgt,30 B. T. A. 1822; Rolplt. UfX'h· •'~tl~r. 84 B. T. A. '181; Jo11e1 ''· Utlmi11g, 1l Fed. (2d) 314· Jumn t:. Wtl14, 29 D. T. A. 222. A.~ it is, how~,·er, the lt·ottll&(-tion did nnt tllke I hat co11nte and petotioner·s po!!itil>n nttl!-1 stand or foil on I he 3tB T . A. 
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;;oundne"" of his claim that he made au aclltal and outright sale to the 
Union 'frust Co. duriJlg 1931, and to sustain him on that claim we 
•u'll t\SkNl to ignoa·e the fncts te\' iewod above and to conclude that the 
Union 'fa·ust Co. purchased t he stock and later found a bu,\'t'l' in Co· 
a lesOO(l fa'C)c nnd clear of any understanding with the petitionea· 11s to 
it>~ ""1»«1uent disposition. 

In Uaroli/ F. &ymour, 111pro, wo said: 

TbouJb tbf' Board bas apprond dN!uttJOn.ll for klo~ wbere the tovldrl'l<'e wu 
oot df'(klf'fll.J mOft ta,·orable ro ptlttlotll'r tb•o that tuTrOV.Od.lnl 1M flru I)Ur· 
pOrtf'Cl aak•. VFe cuu rt'C&lJ oo cue In whftb app.ro,·at bas been ctv-t"u whtre 1t~ 
Ame pert(( .. '''l>nl throua;b alm011 tbf' ldPntl~l Proc:t>SS In tb~ next JHr. To 
•Jipro' e A I Iurie lOMtanee rtQuiret the re.oh·tna of manr doub~J~ tn trn·or of tbe 

• pctltlOtltor, but to l)frmlt & ~trn•ute ot the ~mtue procedure In the nt:U )eRr 
undt:'r tho drtun'l•tnn«-s h~re J)rel'!nt Oftrtaxee our credulity. Oestllte the tttfttc· 
n1ent ot the J)fltlh~lf to tho tr&nuctlon• that tbey we.re ouulgbt tftlett. we are 
uot l'<l iWin~ct thot. snell sales were trco aud ~~nutnc. tn our Jn(lgr,nent chey 
were l~'cklna In boun Od~ 

If lh(l lr41Lj{;ftCti011 of lfY.n-lfY'..8 IIIOOtl aiOla(\ tiH.\ dt.'due!tlOJl mlgli t OOUf\'IYftbly 
ba,·e l)tt'.ll IIIIOw~. but the retwtUIOn tiWrt'Ol tor tile yM.rs 1~1020 lu JU\.'C~ 

ron~neii&JD ~ t>erond nu.~re oolnel4rnt~. It m•u sueb doubt on tJ1e cood talth 
of Jlt'lhkuu·r In both Sf'*r& a§ 10 makt It lmJ)OMible for us to IPJKOt'e tho pUr­

pon('d l'>l.lf$. Tbe e1"ldenee and tnteren~ I"N.t0a.J.bl1 to be drawn lhtretrom ,..._. 

too tllfOil•l1 •«*h~t &)t>lttloner U) ptm'lt lit 10 •PJJf'O\'"e U1e dedttcUoDL 

While "e ha\'P before us only tho one taxable year, 1931, in Lino wiUa 
th~ holding i11 tho CIISe cited, j)I'OOf was olfel'cd of similar activitie& of 
1hc potil ion~•· in t ho y~a1-s 1932 ancl 1033. In December of 1932 we 
find the pot itione•· ngail1 p:oing O\'CI' tho matter of his prospective in· 
~omo lux for U1at year und 1\ reviow of sccul'ilics which, if soltl, would 
1-esult in 1he loss deductions deoired foa· !"educing net lauble inoome. 
We ogsin find the petitioner and Johnson agreeing upou tl1e 11811 of 
Ol'rtain S('Cnrilies, and we find that this time Johru!on made the deal 
with H. C. McEldowney. prt"'ident of l'uioo Trust Co., lhe U'IUIS&C· 

tion oceurrinl( on December l!9, 1932. This time, irurtesd of th~ l!e· 

curities of one company, we find that a number of securities were in· 
roh'oo, but in that list we find tiOOurilies e''en less atirnctivo as an 
investment tlaKn was the Pittsburgh Coal Co. common ~rock in ])(l. 

~ember l93l. We fiml the Union Trust Co. purportedly pn.ying $6,600 
for prefor·r'tld shares of tlae Unit.od Porto Rican Sugar Co., whieh 
complll1)' was ~owen tlren in default on an outstanding issue of gold 
notes nnd in tlu1 same transaction paying $10,400 for $208,000 par 
''alue of tbe gold notes then in default. In the same t:ransaetion 'll'e 
find the Uniou Trust. Co. purportedly paying $19,937.60 for 0,600 
shal'fj; of l\li880uri Pacific Railroad Co. preferTed stoek, while in the 
tame trau.saction it was able to acquire MiMouri Pacific Railroad Co. 
j,'Oid bondt having a par ,·alue of $'219,000 at 7% cents on the dollar. 
To conclndethatany normal bank would carry nmong its im·~~tment~ 

ao n. T. • 

• 
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~uritiee of such charactt!r, 16t a.lone make. an outright purt'hue of them, i8 i,..,...liblo, and .... find tltat olm""t immed l11oly tho Unlou 1'rtdll. Co. took the n..-ry otepe to dear tl\• eeeuriti .. fn>tn ita portfolio. 

In February folJo,.ing Korb ,_i.-..1 instntdions from Mrf:f. •lownr.y with nf<"re.tlC~ to lhefl(• M'Curities t~cimilar to the instruelions in lllan:h of tile Jl....,.,.Jing yeer with ,.,.f•ren"" to tho Pittoburgh Coni ('o, comrno11 aoo•k, Korb, u before, rall•d Johnoon and inquired for a run.-lwttr ond ,Johnson ndvi~ Korb llutt he wou ld call him b""k anu 1 .. hint lrMw. lie •nggn.ted, hon\'l'r, tllat Korb quote him a pnn'. In tlle menutiule the rn11rk~t price. of th(ll Amerit'n.n Locomo­ti•o Co. ahu.s had i""........t from $200,000, tllo J>ric:<' at whirh they , !tad boeJt list<'CI in tlto December trensaction, to $240,000. Johl\80n bolked ot payilljr the market prioo of $240,000, and fixed lh<> price at ,..21G,OOO. Upon rol\llultation witll MeEido,.·ney, Korb wos in'lroetcd to """P' J ohnBOn's price. To further offset the apparent profit to the rr.itm Tru5t. Co. on the American Locotnoth·e Co. 8hare8, red uctions "'""Ttl n1ntlc on th• "sales'' alii) in lh~ prlee at. which the. .Missouri Pa· rofic J>ref,.,.rttl shares ond bonds and the Sug•r Co.'s gold notes were inm•Ferred to Coar-1. The Su~r Co. rreftrred titotk was lihted on tho ..,.,.,.., slip •t $0,1500, the lOme price at which it h&d been included in tl"' December t...-etion. Korb, who had been en•t>loyed by the Union Trust Co. for approlri· matt.ly ~0 yea.rs, was unable to N\(;all ~tny instaut-e l'X<.~pl those de. 110ribed in thia proeeeding where the Union Trust Co .• , .. , at any 11m& pt~.Khaaed a. stock whiah Rt. the tirno of l>tU'cha....e<e WL' neitl~r tAming nor pe.ying a dividend unless che a.cqni;.tlrion was in connection w1th aome contract deaign<'d to indemnify the b.nk ogainst loss. Light· bown, ehie! olerk in tbe bond department, who hot! been wilh the b.nk tin~ 1021, kll6W of no other instance whf:re lhe Unton Tntst. Co. l1.ad e<V aoquired preferred stock in a corporation which ., .. in default. on ito note& It;. also lignifi<:ant, in my opinion, that 1 he Union Trust Co. did not. oonaider the lltoc:k of tho Pittsburgh Cod Co. u oullicient oollllen.l on Co.li'IOCO!CI's purehiBe note for $400,000 and within a few day1 Coaleeoed, at the requeot. of tho bt.nlr, deposit&d u addition&! ooUoteral Bepublic of Poland bonds having a rar volue of $M)0,000. In Docomber of 1913 the petitioner aoo J ohneon were again maldng a su""y of tile petitiouer'o all' ail'$ from an income tas lltandpoint and the .-16 of .,.rtain II!CUritieo wu oonoidtred. On this OOCI8ion Johtulon ~ that the~ Co. could u• SU<h aeettrilles, but the peti· tioner, aooording to John80n1 stat&d that in this i08lanoe if the Co&!M<ed Co. dooired to ""''"il"6 1M aeettritiM it would hi'Ve to do eo through tho mork•t, while on 1M other band tl10 petitioner teotilled N0.1' A.. 
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that it was Jobn<on who &r~-ested that the ~«uritics be sold on the 
market and that Coalesced could place a purcha86 order at the same 
time. A reason p!Ompting the sale tlu'Ongh rt br'Oker· wrL' that question 
bad been raised about a sale of securities fo•· lux purposes to a fnmily 
corporation. 'l'ho result was that Johni!On plaood an o•·cle•· with tho 
brolceragl) firm of Moore, Leonard & Lyneh t.o sel l tho securities in 
question for the nooount of the petitioner and at the same time plaood 
a matched order on the part of Coalesced to buy these srune securities. 
The same employee& who deli,-ered the securities to the brolceragl) finn 
for the aooount of petitioner brought thfro back to the oflke of the 
petitioner for the Coalesced Co. 

All of the securities "sold" by petitioner to the Union Trust Co. 
at a loss during the y~nrs 1931 and 1932 were the lleCurities "sold" for 
the purpose of Cl't'llting loss deductions and in ench in&ance, shortly 
llfter the close of the year, aU of such scctll'ili!'S were trcqttil'lld fr'Om 
the Union Trust Co. by Coalesced-

The petitioner here admittedly elected to decrease tile amount of 
what would otherwise be his laxes by tl1e creation of a loss deduction, 
and, if the record contained only the cddence o( the formalities 
indulged in by him and the Union Trust Co. in connection there•vith, 
and the formalities later indulged in with reference to the acquisition 
of the same stock by the Coalesced Co. in April of the following year, 
and the testimony of tile petitioner of his intention to finally nnd 
deliniteJy dispose of the stock, we should ondoubtedly, in the li~ht 
of the decisions referr-ed to above, hold that he hnd sustained his 
burden of p•·oving a sale to tho Union Trust Co. in December of 1931, 
and tl1at IL'I a. resu lt thereof be is entitled to tl1e loss deduction 
-claimed- The C\•idenoo of record is not llO limited, ho\\'e,-er, but also 
includes the detailed circumstances outlined abo,·e, which in my 
opinion definitely cast a cloud of doubt on the claim of the petitioner 
that the sales were outright and bona fide, doubta which tbe petitioner 
has not succeeded in clearing away and, as the oourt pointed out in 
Robert P. Jl ori'TMn, ~upra, Ute petitioner's ingenuity hl\ing failed 
h im in this connection, the Board shoold not lc.ocl him its aid by 
l'CSOh'ing tho doubts in his favor. Again referring to lhe conclusions 
of the Board in Harold. F. Seymour, 8Up~a, tho nature, condition, nnd 
~;tate of tl1e eecul'ities involved in tb6 transaction and tl1e recun-enco 
oi similar procedure in the following years "u11der the circumslances 
here present owrt axes" my credulity. For that reason I am uno ble 
to agree with the concl~on reached in the majority opinio~ .with 
respect to the tran.•aclion m December of 1931 between tile pet1tJoner 
nnd the Union Tn1'1t Co. co,·ering the 123,622 shares of common stock 

of the P ittsburgh Coal Co. 
888. T. A. 
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ll'eAitm P11blic Strt•iu f'Drportllitm. l«k. 

While I concur in tho result renchod by tho majority on this issur. 
I •m unable to agree I haL a categorical linding should be made that 
R. B. Mellon, acting for the petitioner and him.tlf, made a ,·a lid sale nr ,)4,000 ill:••- of swck of 1he W~<'rn P ublic &r,·ire Corporauon to 
1hr Union ·rrust Co. on 1ncem00.. 2, 10:11. It is my opinion th•t the 
Division erred in denying to the respondent tho t·ight to introdue" 
evideoce which it wu claimed tended lo show that the membe,.,. of tbt 
uecutil'eoommitteo and tl•e board of directors of Ute Union TnlSI. Co. 
ueed that oompany for the purposo of going through the fom1ality of 
~~&les lo it of certAin securities, particulRrly Wcstrrn Public Servicu 
Co•·poration et.ock, i11 ~mOOr of each yellr in order to crl!ote loss 
deductions, ,..ben as a matter of fact it was undel'b"tood that shortt~· 
after the running o!a J>eriod of thirty days they would similarly go 
through tho fonnalily of a repurchase of UteBe it\Jlle securities. It. 
was Llu~ position of counllQI ior ll•e t'Cspoudent that Ute evidence of­
fl'rcd, when oonsidet'Cd with other evidence in the record, would show 
that tho tranaaction bet,.·een R B. Mdlou and th~ Union TrtL•t Co. in 
n'$Jled. of the M,OOO slutrcs of Western Public Service Corporation 
stock was of t.hat chKt'acte•· and U1aL no •ctual>nle or the stock wns eve•· 
made or intended. In 111y opinion the Di\oision undet1.ook to pn>jud~re 
evidence which it neillwr heard nor exami1~e<l and without knowinl! 
lrhat it would show "ben oonsidered with other t\·idence of ,....,..rd. 

As the reoord now stand~ it sltO\\SLhnt the t:nion Trust Ol. cnW~~I 
in simil11.r trnnsactions with oUter iudividuuls, Jl1H1iculal'ly membe,., 
l'f its board of cliredor'8 and executive commirti'C, who tmnsferred 
stock to it in December and reacquired the same •Lock thirty to niMt y 
days lt.tcr. At or about the eame time that R. B. liellon tran~ferred 
llf,OOO shares of the Western Public Se•"·ioo Oot•porntion >twk to the 
Union '!'rust Co., Willia111 D. Schiller and Roy A. Hunt, members of 
the board of direct.ors and Ute executive committee, so tran•ferred and 
reacquired G,OOO shares and 6,000 sl1ares, N!SJ~th'fly, of W""tem 
Public Service Cor]l<lration stock .. 

The UniM OonstructiDn Oo. Liquidlllion. 

'l'be Board has found as a fact tha~ the Uuion-Koppera and the 
Union-Pitt reorganizations and tho diStribution by Union to ita stock­
holders of tho Koppers stock rutd tho Pitt stock acqui.rod in those 
reorganizations were pa11s tif a ~inglo plan to ccmlpletcly liquidate 
Union. With this oonclusion I am in hearty acconl. In my opinion. 
howe~cr, that finding precludes the holding tl•ereafter mado that the 
distribution of the Koppers stock •ud the P itt •lock falls within the 

tlOB.T.A, 
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meaning of section 112 (g) • of the Re,·enue Act of 19-28, and furthet· 
precl udes the conclusion •-eachcd thnt application ot the section men­
tioned requi res tl1at lhe distribution of the Koppel'S stock, the Pitt 
stock and the other assets, even tl1ough nctunlly ronde in a single plan 
for the completo liquidation of Union, be broken up into three sopa· 
rate transactions for the purpose of computi ng the gain to the stock· 
holders therefrom, also that the basis to the stockl1olders of th~ U1tion 
stock be prorated to the three separate transactions for purposes of 
such computation. To so hold is to make a gain computi ng or de· 
termini ng section out of section 112 instead of n gain recognizing 
section, as the statute definitely shows it was intended to be. There 
is nothing in that section at any place prescribing the method for the 
computation or detenninalion of gain. 

The realization of gain by stockholders from dist•·ibutions mnde to 
them by the corporntions in wh ich stock is helcl is gove•·ned by section 
116 of the act, entitled "oT.STIUOUTJONS nY conronATIO><s." D istribu· 
tions in liqui dation are specifically dealt with in subsection (c) of thnt 
S<lction, which reads in pnrt tlS follows : 

(c) Dl1trfbuiiou~ fn llquldollo".-Amonnt~ t.llstrlbntt'11 In (_'fii111JlN(' Hqutdnll·•u 
ot n corpornUon shoJI be treotcd ns in full pnyment ;,, e~clwntpc./ot' tho •tock. 
• • • . The gain or loss to distributee resutcJug !rum such e;r:ebn.ngc shllH be 
1tC'term rned uradtr f<'Ctlou J IJ, but 6hu11 be recopt~l:-cd 01tlV 10 the cztc~tt pt·ooldta 
lu ~tftm J 12. [Hailes supvUcd.J 

F rom the abonl it appeurs tl1nt. the stutute present~ l' C0111pi~te nnd 
orderly course to be followed i11 determ ining t he income tax effect of 
distributions in liquidation. T he notm-e of the distl'ibut ion OJ' trans­
action for lhe p urpose of determi niJ•g g11i n or loss is to be resol ved by 
the application of sed ion 115 (c), Bt<pra. The nmount of t he gain 
or loss is to be determil1ed or oomputed under the provisions of section 
111, aud tl1e e:octent to "'hich the gain or Joss so renl ized and so com· 
puled is to be recognized is ne:oct determined by the application of 
section 112. 

T he Koppers stock, the Pitt stock and the oU1er assets of Union 
ba,-in g besn distributed to U1e stockholdel'S of Union in n single plan 
of complete liqttidation , the receipt by the petitione1· of his p ro rata 
share of such I\S9ets was, llllder the pla in wording of section ll6 (c) 
quoted abo,·e, 1111 exchange by him of his Union stock for such IISSO!ls. 

1 SEC. 11'2. RKCOGNITION OF OAJN OD I..()S$ . 

• • • 
(I) DltlrrhtfP ot floe.t oa reoru•,.r~~uron.-U tht;rt. b1 4lttrlb\l led, In pur.-uanee of • 

~A.o or reorgut.utJon, to a IJbareholdt!r lo • cot'J)Oratlon a party to tbe ffi)fKatlb atloa 
~noc:k or M(Urllicw ln .-ucb corport.rlon or ln aoolhtr corpora Lion a PAtlJ to C.be roorpnlu.· 
tlon. without thtl tnr~ndu b7 .-uch llbal't'bolder ot t loek or aeeurtllett In •u~b • eorpor.· 
tloo, ao pia to U1e dbtrlbutl't from the re....elpt of web Jtock or at4Nr1Utl t hall be> 
~ognl&td. 

30 ll. T . A. 
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Follo"·ing the roun;e din'ctcd by tl~e statute and referring nut tot«· lion I ll !o•· dcte•·mination of the gain ft·om such an exchiUigll, we n nd in subsection (a) that "the g11in from till! &al6 or ot!ll!r disposition olprop<'rty shall be the ~xoe511 of the amount nlAiized therefrom" o1·rr liJe llll<J>ayc•·'a blll!is, ~tnd, furtl1~r. in subsection (c) that '"l'hc amount realized from the sale or oth<>r dispo5ilion of pro~rty shaJI be the sum of an;v monoy roooivcd plus the Iai~ market value of tho prop<'rty (other than money) rl'Ctlived." Applying the above mentioned llro­,·i~ions of ..ecuon 111 to the instant case, the gnin to UIC petitioner from the li<tuiclntion o f Union was the clilfca·ence between the (uh· maa·ket Yalue of tht prop<'rty receim, namely, the KopfX'I'S stock, the .P•tt stock nnd other assets, llnd the bASis to him of Ius Union stock. 0\or· tnirdy thcr'\1 is nothing in sootion 111, the ecction t hat guverns the "Drrnuus .. no.'< or .u~oc:.'T or o•IN or LOSS", that gh·es any color te tho claim that the gain in Lhe c11se o( an ~xchnnge of PI'OIX'rty is to bo computed or detennined Sl'ptrntely with n'spect to each item of prop<'rty re<'eit'ed in the ~"'ehangt', but lO the contrary, the plain lan­l!'tlll~ of the sh<lute is that tho amount l'llali•,ed is the "sum" of the money "J)Iu.~" the fair market value of U~e property and the gain is the exce,s or that total 01-ru- the taxp11yer's basis for his >t<lek in tlao oorpo1·ation liqu idated. 
The nature of the tra~W~ction ba•·uag bet>n detennin<XI by section JIG (c) nncl tho nmourrt of liM gnirr tomputcd or determined under section 111, we an' next di~ted to MX·tion 112 to d•tcrmine th6 u· tent to which th6 gain n'nli•A.ld and determined is to be l't'CO!(nimd for incolllo lax flt111)1)SeS. B•na·ing in •nine! that section U6 (c) cli~ts Uaat distributions in complete li(tuidation shall for plli'Jl061'l! or the iJlOO!lle tax statute bo tnoated as in exchange of 1 be stock for tho assets cligtribulcd, we lind in !;<.•dion IJ2 (a) n provision U1al "Upon lhe eale or uchange of property tbe entire amount of the gain • • • drterminttf "ntfdr ~ectio11 111 a;hall be awognired, oxcupt ns hcl'\'ill· aft~r provided in t ltis l!eClion." Referring to the remaining provisions of l!eCDOn 112 in order, the first subsection prescribing tlre e~tent 10 which tho gai n to a ~lockl•older from corporate distributions is re<"Ognized is 112 (b) (3), which provides: 

No galn or 1ou tb•l1 00 N'Cogub..M U JJI OC'k or IM.I('Urlfl~ In a corpOraUon n J)ll r(1 to 1 l'f'Org.lntut.lc:m •""· tn pul1fna_uc:e ot the J)lan ot ftOrpnlation, ts· cbanred tolet.r for acoet or M"C'Urltln tn 11ud1 corJlOraUoa or In anot.M:r eorpoo ration a l)Grrs to the T'eOrpnluUon. 
A<lmittedly the ~hares of K op[lers stock and of P itt stock were ae­quin>d by Union in oorporato reorganizations and in each irbt•noo w~rc socurilies of n oorporation "a paa·ty to a reorganization." It is alllo true that the pl&lll of reorganization oon~mplate<l the diilribu· lion of tJu.•se share. by Union to its stockl1olders. It is thu>J apporent 8&1l..T,A. 
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that the only circumstance that prevents oonreoognition of all the 
gain realitlld by the pet)tionnr from tho liquidation of Union is that 
tho exchange by him of his Union stock WIUI not "solely" for the 
Koppers stock ~tnd the Pitt sLook, but for other property as we ll. 

Pt·occcding wlUt the examinaliou of section 112
1 

we lind t hut the 
exception of fRet wlticb pre1·enls lho application of ~cclion IJ2 (b) 
(8} is sJlOcifie&!Jy dealt. wit.h in se.;tlon 112 (c) (1) lUI fol­
lows:" • • • if an exch•nge would be witll.in the provisions of 
subsection (b) • • • (8) of this section if it wcro not for tho 
fact that the propuly re«ivcd in exchange consists not only of prop­
erty pemtitted by such paragruph [(b) (3)] to be rec~ived without 
recognition of gain, but lliRO or othPr property or money, then the 
gain, if any, oo the recipient shall be t'I)COgnirod, but in an nmonnt not 
in excess of the Hum of such money und the fnir market 1·u lue of such 
ot her pt'OIJ<lt·Ly ." 

With ecc:tlon 112 (c) (1) we have 11. complete statutory formula 
for determining tlte effect for income tnx purposes of tho liquidutioo 
of Union. 'l'o swnmnrize, tllo distributions in complete liquidation of 
Union constituted an exchange by petitioner of his t:'nion stock for 
K opper11 stock, Pitt stock, and oth~r asseU!. and tlte gain is to be 
determined under section lll ond recognized to the extent prodded 
by section 112. Sec. 115 (c). The gain determined under se<:tion 
111 is tho clifTcnmce between lhu basis of petitioner's Union stock and 
the fair mnr·kel vttlue of the Koppct'!l stock, the Pitt stock, and otbct· 
nssoi.S. Sec. 111 (a) and (c). Jl tltll petitioner hnd r·eceiveo only 
Lhe K oppers stock and the Piti sLook in such exchange, Lll!\n nono of 
the gnin realized under section 115 (c) and determined under section 
lll would ha1·e been reeogniud because in such case the exchange o! 
the Union stock would have been "solely" for the stock of corpo­
rations which were parties to reorganizations and in pursuance of 
the plans of roorganitation. Sec. I 12 (b) (8). The Union stock was 
not exchanged ~solely" for the Koppers stock and the Pitt stock, how­
ever, but for other assets as well, and as a result tho gain is recog­
nized "but in an amount not in excess of • • • the fair mnrket 
value o( such other property." Sec. 112 (c) (1). 

There is no question that the gain realited was in excess of tho 
fair market ,.aJue of the property received othor than tho Koppen 
and Pitt stock and, applying aeelion 112 (c) (l), the gain reoognited 
aa distinguished from gain reaHted or dewmined is limited to the 
fair market ••lllue of the other property. It is .. t onoe app .. ren~ the~ 
no part of the value rec:flved by the petitioner in liquidation of 
Union in the form of Koppers or Pitt stock is recogniud for income 
tax purpoees, the gmn realized being limited oo the fair market 
,-.Juo of other property. 

30 ll. T. A. 
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A$ authoo·ity fot• ohe application of rettion 112 (g) to Uoe dist o·iuu· 
tion or the Koppeo'!l stock and the Pitt ~~oc~ to the stockhold~rs of 
Un.iooo, tloo majority opinion rclii!S upon tho foo·mer d(ICiaions of the 
Board in Rudolplt. Bt>ehrinqe-r. 2\1 U. T. ;\, 8, ouod Nt>rth. .;J.,n.,rirat~ 
Utility Securitlu Ct>rp<>ralitm. 36 13. T. A. 320. 'fhe reasoning io!. 
first, that U1e Koppel$ stock and the Yitt stock hadna been olu;­
tributod to th& stockholders of linion without aimultaneous physical 
$Ul'Tender of their Union stock certi6cat.., the"' "as no actual tx· 
eben~ of Union stock for Koppers ao.d Pill Slock and Ulat an U· 
change ill a preo'l'qn~te to the applictlion of lleelions 112 (b) (3) ano1 
112 (c) (1) &nd, llt'COnd, that the distribution of tloe Koppers ortock 
and the Pitt stock, even though mode in complete liquidation o! 
Union, having betn m~tde without actual and simultaneous pbyaico<l 
surrender ot Union stock certificntll8, tho distribution of the snitl 
Koppers stock and the Pitt stock lilernlly fall~ willtin the langn•S') 
of section 112 (g). It is then concluded lhnlthe npplication of sec· 
lion 112 (g) requi~• that rhe distribution of tht Koppers stock, the 
Pitt stock, and other assets. e•·en though actually made in a singl~ 
plan for tbe c:ompl~re liquidation of Union. be broken up into thl"'"e 
l!l'pant& tnuulaetions for lite purp<JF<> of coon11Ut ing the gain to the 
stockholders t1o•refrom, and in makinjl the computation that lloe 
basis of Uocir tlnion >lock must be prorated to the three t:ransaotions. 
The infm,noe is lhRtto hold olherwiJ;C> would rt•u lt in the l'OOOf."llt· 
rion of gnin on tho distribution of the Koppeo-s stock and the Pitt 
stock which Mlmittedly were in each iJ~&taneo securities of a cort>Ot'11· 
lion A pnrty to n roorw<nitation and \\CI'U di•lribuled in purstoaoort' 
of Uoe~;e plans o! reorganization. 

Considering firwt ohe proration of II~ bco•i• nf tlo• l'nion stock. 
it has ~n pointfd out abn"e that tho aJlpiK'Iltion of section 111! 
(c) ( I) and tho eom11n1ation of tho ~in from the liquid~ttion t~f 
Un.ion as a unit dOH not result in recognition l>f any part of tho> gain 
received in the fonn of Koppers or l'itt slock for under the pro· 
•·isions o( that llOClion the gain I'<)C()gWt('d is limited to Uoe &io· 
market ••aluo of the other property distributed, nnd no pllrl of tl1~ 
value attributable to the Koppers 8lCX'k or l'itt stock is ineluded. 
It is thus appn~n~ that the nonrecognition of gain on tl:te distribu · 
lion of tho Koppcrt! stock and Pitt 8t.ock under the eircnmstanoc-a 
herein is noL de1>end•nt upon the application of liOCtion 112 (g). 
It is further apparent that the result reathed in tho majority opinion 
is nota tn.>tltr of I'O<lOjntition or Mnrecognition of gain, but a outtor 
of computation whi<lo ia govuned by eection Ill and not by lillCUOoo 
W (g) or any olber proviaion of lllClion I l2. 

The ma.t ob<rioot fallacy in the majority opinion howe.-er ill in 
the conclusion that the distribution of the KopJll'rs lllock ann l'itt 

:'10 I) T , A, 
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stock ~as not in excllange for U1e llnion stock, "ithin the meaniJ1g 

of seeuun U2 (b) (8) and 800tion 112 (c) (1) , but was a distribu-

1 ion of those stocks without tho sut·t<tJ>de,t• of the U nion stock within 

the l>ro,.;siol\8 of section 112 (g). This oondusion e,otirely ignores 

and completely writes out of the statute tho p rovision quoted above 

from fleCtion 11~ (c) to lhe effect that distributions "in complete 

liquidation of a COI'J>Oralion shall be treattd ns in full payment in 

~runtr11.'1e for the 1toek." <.:ongross, by the prol'ision referred to, 

has oompletely remo\•ed any doubt as to the IJ'tolmenl of distribu­

tions in complete liquidation with respect to the stock of the corpora­

l ion so liquidated. lly tht1t pt'Ovisioo Cougrea~ hns plnioly 81\id 

that a corporation and ita stockholders mlly not ddeal the exchange 

provisions of the statute by a mere failure at the time o f liquida· 

lion to surrender tho cortillcntes which a(lcr all at•e only evidence 

of the shares in a corpor11tion. FurtbHmore it should be pointed 

out thAt no contention is made that the Union stock was not phys­

ically surren<lcred as soon as U1c distribution in liquidation was 

ooncludt'<l. 
The Jt•ilure to apply section 116 (c) to a distribution made by a 

corporation, pursuant to a plan of t'COrgnnizntion, may be due in 

part to an impression which seems to prerail in some qullrlerB and 

which unfortunately may be inferred from language used in some 

of the decisions, to Ute rfTect that section llll (o) und 800tion 112 

are ~acb e.Yclusi\·e of each other in their application. From the 

plaiJJ I!UJguage of section 1111 (e) previously quoted, it is at once 

apJ>Iln'Ot t11at tlu~ language there used is applicable to a ll corporate 

distributions in liquidation and includes the distributionll falling 

within U1e provisions of section 112. In oU1er words, all distributions 

which meet the requirements o f section 112 are lllso within the pro· 

,· isions o( section 115 (c), but all distributions falling "·ithiJ1 the 

provi~ions of section ll~ (c) are not neceSSAri ly subject to the pro­

,·is ions o f section 112. 
The majority opinion does find authority for tbe conclusions reached 

in Rudolph B~hrmger, ltlpra, and North .;hnerican. Utility Securitu& 

{Jorpom/il)1l, wpra. Both cases ignore or O\'\lrlook the pro,risiol\8 of 

l'eetion 11~ (c), t11p1·a, to the effect that for tho purpoees of tbe incolll6 

tax statute, distributions in complete liquidation of a cot'l>Or•ation are 

to be treated a.~ in exchange for the stock of the corpor11tion so liqui­

dated, and in my opinion !!hould be overruled . When distributions in 

complnto liquidation of corpot•ations are treated as uchaugcs, tho non­

applicability of ~~eetion 112 (g) at once becomes appa.rent. That eec­

tion by ita plain language is applicable only to cases whore the stock 

o r the corpor11tion making the distrib11tion is not exchanged. 

N&'l'.A. 
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Furthermore, 1 am of the opinion l11R1 the only reuaonablu interpre­tAtion of lii'Ctiou 1 12 (g) is that it was intended to apply lo situations wher& the corporation making a he dil!tribution was to be continued 1111 tho owner of some propert.y and the etock of such oorporation wou ltl thereby have some value and that it was nolto be applied in Cll!CS when- t. complete liquidation was anode and the corporation, O\'On Uaougb not formally di880I\'ed, hud no illlSetS and its stock, even thoujlb nol5Ul'rendered, had no value behind it. T here is no languag& in tlae statute wluch pre.cribes a split-up of the basiA of the old !!WCk betwoon l11o stock 1-e<>ein!d in complete liquidation without reoojlllition o{ gain and other assets I'I'Cein>d in Uae same pllln of liquidauon for the pur· fX>S<I of computing the gnin from the liquidation, e-·~n though it be l!lll(l iliat section 112 (!:) does apply. '!'he only o,tatulory pro,·ision {roan which iL might e''t'n be inferred U1at RICh a split-up of the basis of the old stock is intendrd, is found in section 113 (a) (9) .' 'l'hnt section p~ribea the basis the !!WCk recei<ed in a section 112 (g) distribution is to ha'1! for tho purJlOtiO of dcl~rminilll!' gai n or lo~ from it• subse· quent &tic or disposition. Fo1· that pur(X>S<I the stock 60 I'I'Cei"ed doea take an allot1ed portion of the bAsis of the old stock. while tlao rem•in· itag portion of the old bll.'lis is le ft lo the old stock for the purpose of determining the ~tnin or loss in the C\'1'nt of its subsequent sale or dis­Jl081llon. Under tho cirt111nstances of a complete liqmda.tion, howenr, the old stock. o,·en though outstandinj:!, wou ld lul\'e no \'Blue upon wl1ich any portion of tlae original basis could be prorated to it. Con­sequently the entire bll.'lis of the old stock would necessarily be applied. agninst the fair market value of alltbe property distributed in littui· dation and none of it would be left to the old Stock and we would 6till find no justification for n oomputntion of the gain he1·ein in the 1nanncr contended for by the petitioner and approved by tl1e opinion of the majority. 
Oro88 v. Comnti88iolltr, 88 Fed. (2d) 1567, is cited in the majority opinion t.S being clearly in point and the facts ilierein aro gi\'l>n in considm"11hle detail to sho'v ill! appliCAbility to this issue in the in· stant ca.'!<l. The distinction betw~n the two easM in my opinion is readily apparent. In this cue we han found lht.t complete liqui­dation and distribution of all of the aseets of the Union Con!!lruetion 

• '-CC. ll1 BASIS F()R DE'I"EJt.NJXINO O.YN OR LOS$. 
(a) P'rollfffJI Oct"'"'"• O/la" ,tbrn,., •· JIIJ-'fb• t..at• tor ~U!rmlnlnl th~ lAin or ION ltv• tbt .. 1. or Olher dlllpcHiiUoa ot Pf'OPtriJ aeqvl_,..., after hbruar7 21. 1811, • ball bt: tiM eGa( or ._. Pf'OPtr\7: UftPt that-. . . . . . (I) Tu·n• D1.,.. .. tmolf._lt tbt PrGPertJ eooal1a ot atoet or ~r1UN 41•trllmt~ att~r ~bf,r 3J. 1023. to a lupa,)'•r lA toAIMCUoa with a tttiWI&t:Uon d<"'Krlbed tD ""'ttoo ttl Cl). tbt ball• In ,.._ a• or \be ..... la '••••u or wllk:b U.. dt.trlktlelft WU .a4e .. II lte e.,.,....UO ...... ........... &ad "C'IlaUODI pr.aihfd .,. til« e-m ........ .-1tll tt.. appro,.aJ Cit lbe 8eenuur, btt'fl'M:ta tUc:b •tock and thG 1tock or ~riUH <ll• trtbutftd, 
I8B.T. A. 
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Co. was d~termined and CIIJTied out as a part of a single plou1 of 

complete liquidation. Union conducted no bu&inl'l>S and was not in · 

tended to conduct any business. It was organi%ed to hold certain 

ussets fo1· the purpose of giving the nppcarnnoo or !i class A roor· 

ganizution lo tho trans fer by McCi intic-i\lar-shnl l o f its J"clllllining 

assets to llethlehem and when that purpose wns served Union was 

dissoh·ed. ln the Oro.1 C&Se the facts show that tho btockholdCN of 

the Tampa Bo.-.: Co., which was a business corporftl ion and had l~n 

actively eugaged in tho conduct of business, detHmined that the cor­

porntion oo not immedintcly disHOlvcd but thnt it should co111 inuo 

to bold a subslnnlial]>oltion of its 11.~ts t~ntil such time as t h~ board 

of directors should deem it advisable to make a dibtribution o r tho-o 

assets and such time as the stockholders themseh·es might determine 

upon tho legal dissoluti011 of tho corporation. Furthennore tho facts 

show thnt the disbibution of a substnntinl 1>orlion of those ns.'lets wus 

not determined upon and the lega l dissolution of the cor·po,·ntion 

was not ordered for at least a year. It is further significant to note 

that that corporation, onm though not acth·ely engaged in the COn· 

duct Of busineSS during the year preceding itS fonnal dissoJut ion, Wll~ 

by remaining alive sen•ing o business purpose--the preser\"nlion of 

its name Wt\1! o f value and of importonce in tho pnrlicttlnr trade iu 

which the corporation had been engajlcd-and, further, when legal 

dissolution was finally detennined upon more than a year later, pnr· 

ticular cure was taken to see that a new corporation was organized 

lor the purpose of acquiring and pi'OS<lrving tho valuable nnme or 

th& old corporation. The distinction between lhal cuse and the in­

stAnt case is substantial and apparent. In that case there wall no 

complete liquidation or dissolution and no com1>lete liquidation or 

dissolution was intended. The stock of the Tampa Box Co. was Mt 

surrendered, but retained by the stockholders for a definite puq)OO;, 
that or ke<~ping tl1e corporntion ulivo in order that it might continue 

to hold a substantial amount of assets, also for the purpose of pr'C84'rv­

ing a name \"aluable in the trade in which tl11> OOrJ>oration had been 

engaged. Thus in the CJ1W1 case we ha,·e distributions made under 

circumstances which litea·ally and actuaUy bring it witbin the pro,·i · 

sious of 84'Ction 112 (g). We have no such circnmstnnCllS P"'84'nl in 

the instant case. 
For the re~ns stated abo,·e, I am unable to agree with the concha· 

gjons reached in the majority opinion of this issue and respectful!~· 

express my di~. / / / ./ 

~uu~-r. An~ow, HILL, DrsS"2Y, liAimON, rmd K YIIN llg'I'C{l with the ' 

concurrin,:r and dissenting opinion o( i\lr. 'I'oRsot. 
$80 T. A. 

• t MttU • l " I• •'"Till. Cf ,lt l U H 



PERSONAL 

!q deo.r l{r , Preeidenta 

THt: ATTORNt:Y GENt:RAL 
WASHI NOTON 

December 151 

I received a personal call today tr0l4 Senator Dieterich . 
You will be intereeted to lcnow tbat be is entirely reconciled to 
the appointment of Judge Treanor. He said that when he first 
heard of it he telt some irritation, but as he thought it over he 
concluded that, under all the circuastances, it was the wisest 
course to pursue, and be really feela very much relieved. 

He further said that the long del~ in making the ap­
pointment required immediate action, and that that delay bad not 
bean the fault of either the Preside.nt or the Depart.aent of 
Justice , being entirely due to the conflicting interests in 
Illinois. He expressed the hope and belief that when the new 
position is created there will be no such conflict and that a 
satisfactory solution would be found without delay. 

\ s:;c;rely your~ • 

v7Y~ ;.._,, , 7J 

The President, 
The 'llhi te House. 

• 
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Vl L · 
./ TH£ WHITE HOUSE 

,yP THE ATTORNEY GENERAL Ore 21 9 ou AH '37 
WASHINGTON 

December 20, 1937. 

lly dear Mr. Presidents 

Sometime ago you spoke to .. about 
the Kansas City Election cases. The attached 
editorial from an Oklahoma paper indicates that 
these matte.rs are attracting some attention out­
side of Missouri. Incidental~ I must say that 
I have heard nothing wha t ever directly or 
indieectly from either of the llissouri Senatore. 
I am bearing in llind what you said when we las t 
discussed thi s matter. 

the Preaident, 
1be 11bite House. 

RECEIVED 





/ 
THE ATTORNEY GENERAL 

WAaHINOTON 

Decubor 2J, l9J7. 

Tbo onclceod •oiiOrMdum I MVe not 

I bopa it ~ be of 

.,.. help. 

Vory alncerel.v yours, 

I The Preoiant, 



Ml'liOIWIOOII 

b;y 

u.s.c. 

December 23, 1937. 

Tbe buainaaa racaaaion , aarked by a falling-off in production and 

eaplor-ent, ia the aoat urgent domestic problea confronting the Ad8iniBtration. 

If present tendanciea continua, the situation will be incraaain(l1 

difficult to deal with . In that event, r.....Uea 110re tar reacbiDg thaD 

those generally diaeuaaed will have to be de~aed. 

Psycbological tactora, no doubt, .,tar into the equation but, q 

do not ganarall7 realize .!!!!! iaportant they are or wh.z the;y are iaport.Mt. 

!Xistence of a pervading a pprebeneion would not, as a eere state ot aind , 

produce an;y substantial change in the course of events. The change come a 

because of what aan do when they are afr aid. The control of credit in the 

banda or acared aen results 1n the curtailaant of credit. 

Bankers, aa a cle .. , are pecul1arl1 auecaptibla to the psychology 

ot fear. l!ben the large fin&ncial centers are apprehanaive, this feeling 

apreada throughout the entire banking a;yatea and tends to affect the pollo;y 

ot ita 15,000 banta. It by various aethods, sucb aa ~olent or ll;yeterical 

attacke upon the President, aeeaulte upon the policies of the Adainietration, 

the 11suanca ot scare propeganda relative to taxes, debts and the budget, a 

widespread faallng of bewilderaant ia created, than those aoet euecepti ble to 

such influen~ by a eort of aelt-hJpnoeia, take alarm and, exercising their 

undoubted power, cell in loan a and reetrict credit. Banks bec011e cloned not 

with 11one7 but with unlent credit. Prioea and business begin to allde down-
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ward, and each drop 1n the market 1ncr eaaoa tho fear and stimulatoa hveriah 

actiTity upon the part of the banks to become what they call •liquid•. Fear 

also ha.a ito paralysing effects on conteJ!Iplatod business ventures and all 

pri va to a pending progr&IOII • Tho •hoa.rd1ne• complax is developed and the 

circulating Tslocity of the available money supply is greatly dimioished. 

ll&nifoatly, a 110rbid psychology 1183' lulva dovaetetiog oconollic rooulte . 

Two pl'Obleq thus con!ront ua1 t'irst , how to alley alarm and restore 

a bettor psychology; eeoond , bow to eeteblish a mora ateble bankiog situation 

so aa to qat ths need of an adequate money supply and minimize the etrect of 

recurrent psychological manifeatetions upon the business structure of the 

country. 

Tho problem might best be approached by the emergency •ethod of 

r aaoving, so far as reasonably proper, the iamodiato causes of alarm, be they 

real or fictitious. If , thereby, the downward aovement can be checked, the 

preaent feeling of apprehension will be supplanted by a spirit of optimism. 

It' this happens tho immediate danger will have been passed. 

Therefore, I aa thoroughly in accord with plans (some of which are 

already under w~) , having to do rt th such auhj eots ae , 

(a) 
(b) 
(c) 

~:~ 
(r) 

~~~ 
til 
(j) 

Agriculture , 
Public Utilitiea, 
Roueiog, 
Ra-adjuetlllent of the tax ratea on capital gains, 
Modification af the undiatributed profits tax, 
Coapanaating taxation, 
Renewed tunctioning of R. F, o., 
C&retull,y framed anti-IIOilopcly legislation, 
A lfa..y building progru and 
General aeaaures of a reaeauring character. 
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Under the laet mention&<! group ehould be included the eetting up of 

machinery to aeeaes, on a ecientific basis, the value of our national aesets . 

This ie the neglected side of our balance sheet. Once our booke reflect not 

on~ what wa .!!!!. but what we J!!!! it wi.ll appear that our country 1e one of 

the laast debt-ridden in t he world. Our expenditures , now represented in 

part by our national debt, have not gone into a rat-hole. They have built 

and are building the aost glorious nation in the world. This subject could, 

I am pereuad&d, be handled in I!Ucb fashion that public apprehension would be 

converted into public pride. 

It must not be forgotten that a&n7 inflati onary factors heretofore 

exieting have been l'elloved. The eold.J.~ra' bonus baa largel,y spent its force , 

Government spending has been curtsUed, and the measures taken by the Federal 

Reserve Board to forestall a run~way inflation have bad their intended effect. 

Bond selling by tho Govornaent to tho banks, which has a tendency to increase 

the IUIOunt and circulating velocity of the 1110ney suppl,y, and which baa 

heretofore been followed with marked success, has its necessary limitations; 

and we are undoubtedly suffering from price levels imposed by monopolistic 

practices. 

Any drastic attempt to balance the budget would do mora harm than 

good, for it would necessari~ have a deflationary effect. A movement in 

that direction ehould proceed with extre~e caution and preferabl,y in the face 

of a rising market. 

So lon,g, however, u large f'inanciil interests retain their present 

.. aeure of control over the expaneion and contraction of the money euppl,y of 

the country, it will be necaseary to adopt pa.lliative methode end continue 
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• eolll!erTationa• ancS necotiations t&ndin& to restore what 1e lalool> •• 

•eontidence. • 

SI!XX)~'D 

If re,.cSi ee of a 111ore perlllllnent character are to be found I u 

perau&ded that they lie in the aeawrption by the Government of creater and 

greater control onr the 110ney supp~ and the sources of credit. All the 

b&Dks ahould be drallll into the Federal Resene S;yatea aocS deprived, eo far 

aa poesible, of t heir power to inflate or deflate tha olr eul&ting Mdiua. 

It ie cenera~ agreed that b7 far the 110et eigoifieaot pert of 

the 100011 au~ 1e in tha fora ot deaand deposita. The loaning e;ystea u 

practiced by tha b&Dke 1e arc~ bued upo~~ tha uee by tba banlte of .onq 

deposited by ind1viduala end corporations, in eheck1n8 aeeounta. Such 

deposita, &o1>8tiJIIea called •cheek-book •oney• , ere far •ore iJIIportent than 

actual currency. I! aueh 111oney can be expanded or contracted by b&Dks, there 

roeidee in tba b anka the power to infl& to or deflate the 1110ney aupp~. 

Let a staple 1lluetrat1on auffice. It the 15,000 banka ot the nation 

ebould eiolulteneoue~ call in their loans , tha result would be devaetatiog 

beeauee the aggresate destruction of e;yothatie •oney would be enorltOWI. It , 

on the eontr&17, the 15,000 b&Dka of the nation aiaulteneoue~ began Jl&lci.nc 

l oana wall abon noraal, 171>thetie 110ney would be rap1dl7 created end there 

would probab~ be an unhe&ltey b0011 . 

I u quite aware that boou end depreaaion• cannot be explained 

entire~ 1n terlllll of •onq. Other factor s or 1•portaa:e interTene - IW17 of 

which are bqond the power or 1117 IO"Irnlllnt to control - at leaat under 

exietins e;yateu. The final solution llea in tba Car diatant fUture. 

llenrtheleee -etary control 11 the 110st potent iapl-nt now utJ.labl e to 

I 
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us in such emergenc.iea. The key to the "'Y•tery a~~~y very well lie in 

the assumption by the Government of ita full constitutional power over the 

money of the country, leaving to the banks their purel,y banting functions. 

This Adainistration has taken t.portant and decisive atepe t oward 

an enlightened 100netery policy. I do not think t he benefits thereby derived 

have been sutticientl,y stressed or tully understood . The calling in of gold, 

the elimination of the •right• of redemption in gold coin, t.he anti-hoarding 

measures, t he melting down of gold coin into gold bars, the subati tution ot 

a gold bullion eystem tor a gold coin eyetem, the reduct ion of t he gold 

content of the dollar, the changes in the banking laws - all were forward 

steps. I think, however, we muet move much farther into this general field. 

I doubt very ~ch whether &nyone can supply a fully satiefactory 

answer to our problem. Very Uke.l,y we shall have to feel our way into a 

solution. 

Amooaat the measures worthy of intensive atud;y are the following• 

1. A roi!Wilption of open market operations by the Federal Reserve . 

It requires no additional authority and has been used successtull;y both here 

and abroad. Moreover. it is a reversible process and can be used t o check an 

expansion that may t end to be too rapid . 

2. The formulation af a peinlees process of desterilizing the greater 

part of the remaining gold {about 900 llillion) previously steri lized by the 

Treasury. 

3 . The Export-l.llport Bank could be revitalized and used to good effect . 

Here is a field we have barely touched. I have no doubt that, with appropriate 

supporting studies, outlets for the sale abroad of products and merchandise could 

steadily be developed. There are many potenti.al IIXj)orters who could function it 

'tel;>ed end enc(luraged. 



4. An interudiate fillallcillg 8)'&tell aight be dneloped to ..appq 

working capitAl to eaall but e01111d :lnduatriaa. Perb&pe, the but a pproach 

would be tllrou&h expendill& the authority of R. F. c. ill the matter of 

privately or gani zed mort gage corporations wi th authority to laauo assured 

debentures purohaeable by banks and tnauranoa companies . There are various 

ways t hat thl.s could be worked out ther eby conr illg the painful gap between 

the large ""'ana available to large corporations and the l.Wted •eans 

available to a.u.ll corporations. 

5. A possible exte11aion or the Postal Savings Systu. 

6. A r e-cooelderatlon ot the UO\IIlt of reaervee to be ,..quired of 

banks aa agaillst de.u.nd deposita. l'bl.s opens up a controYeralal field of 

lar ge importance and one that, aoonor or lator, we =ust more thoroughly 

understand . 

All these meaeuree move into areas wbich bave heretofore been left 

almost entirely to pr1nte banktna:. The crucial idea hea to do with the ponr 

of the GovamJIIOnt in the utter of credit and tile flow or the DOlley supply. 
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THE ATTORNEY G EN ERAL 

WASHIN G T O N 

December 30, 1937, 

My dear lfr. President 1 

The Christmas gift I prize amongst 

~ dearest possessions . I hnve rarely if ever 

seen a more beautifUl or fascinating book than 

the one recording your South American speeches. 

It was characteristically generous of you to 

send me such a priceless gift. 

The President, 

The White Rouse. 
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