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My deer Mr. President:

You will recall that Mr. Justice Brandels
did not concur in the new SBupreme Court Rules. Since
then T have ascerteined, upon reliable authority, that
apparently his objection grew out of his belief in
the efficiency of the Massachusetts Rules, which
he did not like to have displaced in the Federal Courts
by the new rules,

It strikes me that thie is & rather narrow

point of view when we consider that the new rules
also apply to forty-seven other States and the District

of Columbia.

The President,
The White House.



Office of theAttorney Grneral v 7
Washington B.0. \

January 3, 1938,

My dear Mr. President:

The prineipal decisions rendered by the Supreme Court at its
session today were those in Alabama Power Co. v. Ickes and Duke Power
Lo. v. Greenwood County. In these cases the Court ruled that the util-
ity companies had no legal standing to question the constitutlonal
validity of the public works provisions of the federal statutes or the
compliance by the Administrator with those statutes. The Court held that
the threatened loes of business by the companies, being attributable to
lawful municipal competition, afforded no basis to attack the loan and
grant of federal funds to the municipalities. Decisions favorable to
the Government were also rendered in three tax cases, two criminal cases
and a forfeiture cese.

In Railroad Commission of Califormis v. Pacific Gas and Elec-
tric Co. the Court, by a six to two decision, reversed a decree of the

DHstrict Court which had set aside a rate order of the California Com-
mission. The Court did not, however, pass upon the guestion argued in
the brief filed by the Federsl Power Commission as amicus curiae, i. e.,
whether the rule of prudent investment or historical cost should be
substituted for the rule of fair present velue as a basis for rate making.

The Court also decided to review on certiorari the case of
Electric Bond and Share Co. v. Securities and Exchange Commission, which
involves the wvalidity of the reglstration provisions of the Public
Utility Holding Compeny Act of 1935. A motion to advence this case
for early argument will be made by the Govermment.

Respectfully,

S i

Attorney CGeneral,

The President,
The White House,

Washington, D. C.



Jan. 10, 1938,

In re-unsigned memo to Homer Cummings

Subject--information that Justice McReynolds will leave
Court within the year etc.

SEE--Supreme Court folder- Drawer 2--1938



January 17, 1938,

Memo for Attorney Gen., Cummings

From J. Edgar Hoover

Subject: Information received to effect that there
has been formed in N. Y. City an organ-
ization known as the Continuation Committee of
the Trade Union Conference Against Un-
employment which is sponsoring a "march 'bon
Wall Street to be effective Feb. 19, 1938.

SEE-=Justice folder-Drawer 1--1938



THE WHITE HOUSE
WASHINGTON

January 18, 1938.

MEMORANDUM FOR
THE ATTORNEY GINERAL

I think you have the foll
vacancies; or will shortly have

2 Assistant Attorney Generals

Distriot Attorney, Distriet of Oolusbia
Distriot Attorney, Eastern, N. Y.
Distriot Attorney, Northern, W. Va.

Marshal, Seocond, Alaska

Marshal, Pourth, Alaska
Marshal, Eastern, N. X.

F. D. R.
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THE ATTORMEY GENERAL
WASHINGTON

Jamuary 27, 1938.

My dear Mr. Presldent:
The attached is a personal and

confidentinl memorandum from Mr. Hoover.

The President,

The White House.



.fl;'l EDGAR HOODVER
p DIRECTOR

JAN 27 1938 )
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LNEy GENE

Federal Burean of Inuestigation
United States Department of Justice

Mashinaton, D. €.
Jamuery 26, 1938. Personsl end
Confidential
H_THE HNEY G

Information has been obtained from & confidential source to the
effect that Charles Krumbein, New York Stote Secretery of the Communist
Perty and member of the Central Committee of the Communist Party, U. 5. A.,
has disclosed plans of the Communist Party to commence the military train-
ing of its members. The courses of instruction are to include theory and
practice and are to commence on or sbout February 15, 1938.

During the winter months it 1s intended thet the training wlll
be in theory only, but during the spring and summer months treining in
the practical aspects of military drill will be given to each member for '
& period of three months. It has been learned thet spproximetely 200 mem-
bers of the Communigt Party are presently receiving militsry instruction at
the Workers School, 12 East 13th Street, New York City, from 10 a. m. to
4 ps m, daily. The persons who are presently being truined in New York are-
to constitute the future military imstructors for the Party membership.

New members of the Party, with less than six months' membership,
are exempt from this course of training. It has been decided, however,
that when such new members have remeined in the Perty for a period of six
months or more, which constitutes & probationury period, und should their
Party sctivities warrant 1t, they will be recommenied for such training.
Thé reason for caution in recomgending such training for new members, sccord-
ing to Krumbein, is to safeguard the "privecy of cur militery iraining from
undesirable publicity." .

It haes been reported that all Perty districts will soon receive
instructions from the Central Committee of the Communist Party to prepare
the regletration of membership for this course of training and to obtain
places to conduct such training classes.

I have likewise received information from a confidential source,
imparted by en intellectusl member of the Commnist Paurty in New York City,
to the effect that the purpose of the Communist Party in sending men to
Spain to fight in the ranks of the Loyalists is to train such individuals
in the art of militery science so thet they can be returned to the Unlted
States to lead the vanguard of the revolution in this country. The source
of this information polnted out that in mumerous instances Americuns have
been brought buck to the United States after serving in the Loyalist
forces and their positlons have been filled by new recruits from this



Hemorandum for the
Attorney Genersl -d = 1-26-38

country; that the purpose in returning thea ls to preserve thelr lives
for the "imerican revolution®; and that the purpose in refilling their
positions in Spein is to trein new military Lesdership for the coming
"hsoricen reveluticn.®

I wlsh to polot cut that I bave also received confidentisl in-
formstion of & similar mature from en entirely different source connected
in no way with the source mentloned hereiobefors.

I thought that In view of the nsture of this information you
alght desire to bring it to the attention of the President.

Hespectfully,
I S

John Hoover,

-












PRESERVING
DEMOCRACY

eAddress delivered at the JACKSON DAY BANQUET
held at the Stevens Hotel, Chicago, Illinois
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Broadcast over the network of the Mutual
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PRESERVING
DEMOCRACY

A, (Chairman, Distinguished Guests
Ladies and Gentlemen:

It was Andrew Jackson, and this is what he said:
“Our Federal Union; it must be preserved.”

ness and general welfare of the people.”

NE hundred and eight years ago an historic

event took place at a banquet held at Brown’s
Indian Queen Hotel in the City of Washington. The
air was tense with anticipation. Statesmen, politi-
cians, and men of business, by common consent, re-
garded the long-awaited moment as one of national
significance. When, following the custom of the day,
the appropriate time arrived, a tall, gaunt man, much
hated and much loved, arose to offer a toast to America.

We have just heard another message to the American
people. It was from the lips of President Franklin D,
Roosevelt, who, perhaps more completely than any
other Chief Executive, has vitalized and carried for-
ward the Jacksonian tradition. Under conditions
strangely dissimilar and yet strangely alike, it is as if
l he had raised his glass and said, “Our Federal Union;

it must and shall be preserved—as an instrument of
progress, a servant of justice, a guardian of the happi-




The voice of Jackson was heard by a small group
assembled in but one room: and it took weeks, even
months, for his message to filter out to the people.
The words of Roosevelt were instantly heard through-
out the length and breadth of the land. Thus is
symbolized the change that has come over America
and the unchanging purposes of those who love
democracy.

Do not for a moment assume that it is a simple task
to preserve democracy and to make it an efficient
instrument of government. Great reforms do not
come easily. Even after the people have determined
upon them, the attempt to enact them into law
precipitates a terrific struggle.

Let me tell you a brief but signi t story. Those
who stood amid the wreckage of the Hoover adminis-
tration will recall that 6,067 banks had been forced
to close their doors. Simultaneously, there was a
great demand for money of all kinds for hoarding, not
only in safe deposit boxes, but in mattresses and in
holes dug in the cellar.

Early on Monday, the sixth of March 1933, President
Roosevelt issued his first proclamation which sus-
pended the operation of all our banking institutions
and preserved them from destruction, Thereafter,
the President, acting in close cooperation with the
Congress, approved a series of acts, and promulgated
Executive Orders that effected a sweeping change in
the financial structure of our country.
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Moreover, the Administration secured the enactment
of a law insuring deposits to the extent of $5,000 each
in all of the banks within the Federal system. Fifty-
eight million accounts come within the protecting
folds of that beneficent law; and their owners do not
have to lie awake nights worrying about their deposits.
These measures were but a part of the inspiring story
of a troubled nation finding its way successfully out
of financial chaos.

Do you suppose that these great reforms were
brought about without a battle? Not for a moment
did the great financial interests that center in Wall
Street relax their resistance, or forego any opportunity
to poison the minds of the people against the policies
of the Administration.

When the anti gold-hoarding measures were€ pro=
mulgated, there was a great hue and cry in ultra-
conservative quarters. They were assailed as a wicked
and unconstitutional encroachment upon private
rights. But surely there can be no right to hoard in
ﬁmcofnatiunalpcrilan}rmur:tlmnthertcanbca
right to seize the best life boats in a storm at sea, or
sequester food in a city under siege. The Administra-
tion was obliged to defend these measures in court—
and defended them successfully.

Did the struggle end there? Not at all. Those who
maintained that the whole financial policy of the
Administration was unconstitutional instituted a series
of suits, and the Government was obliged to resist in |
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the courts the attempts of private litigants to destroy
the system that the President and the Congress had
created.

It was not until the Supreme Court, by a 5 to 4
decision, upheld the position of the Administration
that the battle subsided; and, even now, we hear
muffled rumblings of it from time to time, in irrecon-
cilable quarters. The last case that finally rung down
the curtain on these subversive efforts was decided
less than a month ago. Had this crucial litigation
gone against the Government it would have added ten
billion dollars to the public debt. It would have
written up the public and private obligations of our
country by sixty-nine billion dollars, and would,
overnight, have reduced the balance in the Treasury
of the United States by more than two billion five
hundred million dollars, It would have spelled chaos
in every quarter of the land.

And what has been the actual result? Our credit
never stood higher than it does today, and the Ameri-
can dollar is the soundest monetary unit on the face
of the earth,

The same forces that fought the gold clause legisla-
tion were active and recalcitrant as each new reform
was put forward, lobbied in the Con
they advertised in the newspapers, and they fought in
the courts. For fully three years municipal power
projects have been blocked in 23 States by the injunc-
tive process. The national will as expressed in the

4




| e A R

Public Works legislation, the desires of the affected *\
communities, and the hopes of those who counted
upon work or planned to sell materials were alike set
at naught while this unwarranted litigation dragged
its weary length through the courts. It was not until
last Monday that a Supreme Court decision in the

Duke and Alabama Power cases brought to a close
this wholesale campaign of obstruction. /

To prevent the operation of the Public Utility
Holding Company Act seven major suits were brought
simultaneously in the District of Columbia and over
forty similar suits in twelve different judicial districts,
when one test suit would have served every legitimate
purpose. There seemed to be, and I say it with
regret, a deliberate purpose to engage the Government
upon so many fronts that effective defense would be
rendered difficult or impossible.

In September 1935, a group of fifty-eight eminent
lawyers solemnly admonished the Nation that the
Wagner Labor Relations Act was unconstitutional
and not worthy of obedience. They formulated an
elaborate opinion covering one hundred and twenty-
six pages, published it in the newspapers everywhere,
sent copies of it to lesser legal lights, and did incalcu-
lable harm in fostering litigation and disregard of
law. They spoke as if from on high, they entertained
no doubts, they acted with superb confidence, and,

as the opinion of the Supreme Court subsequently |
disclosed, they were completely wrong.
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It is something of an anomaly that when great
problems are to be met we expect our public servants
to supply the legislative solutions, while at that very
moment many of the most gifted members of the bar
exercise their ingenuity and their experience to break
down the structure thus created.

Naturally there is a growing distaste for the elaborate
tactics of obstruction that make it so difficult for a
democracy to function. The public is fully persuaded
that what was unplanned or selfishly guided in the
past must take its place in an orderly governmental
process and that a great cleansing and rebuilding
program must go forward. It is increasingly irritated
by those refinements of logic which are calculated to
render attempts at social reconstruction sterile or
abortive.

And still the struggle goes on. So long as there are
evils to be corrected, there be beneficiaries of

E:___vilu to resist the measures of correction,

Of late years there has been an increasing trend
toward an undue concentration of wealth and
economic control. It is a situation of which any
responsible government must take notice.

While our antitrust laws have checked the growth of
monopoly, they have not prevented it. We have come
into an era of price control by concerted group action
and that, I undertake to say, is an intolerable situation.
We cannot be expected to permit such practices to
impair our prosperity or to throw it out of balance.
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A Nation as capable as ours of producing an abun-
dance of wealth is not adequately using its powers if
there is an insufficient distribution of such wealth
amongst the masses of the people. If their incomes
are depleted by unjust prices and inequitable wages,
there will be precisely that much less to spend for the
good things of life. The purchasing power of the
future lies in the standard of living of those on the
lower rung of the ladder; and there will be found the
1 answer to our hope of a well-ordered national home.

Mass production and all the advantages that flow
from operations on a large scale may be, and often
are, the sources of great public service. That fact
has been demonstrated over and over again. Indeed,
it is one of America’s outstanding achievements. It
must not be forgotten, however, that the control of the
vast power involved carries with it not only high re-
ponsibilities, but also dangers of misuse against which
we must safeguard our Democracy.

In dealing with these problems our purpose should
be constructive, not merely destructive. Monopolistic
practices should be more clearly defined. This would
be helpful to a just administration of law, and would
be a mantle of protection to those whose honest desire
it is to live within the law. Let it be remembered
that the well-intentioned business man is desirous of
knowing not only what he is forbidden to do, but also
what he is permitted to do. I repeat what I stated on
November 29th in a formal address:

7
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In rewriting the antitrust laws, thought should
be devoted not only to strengthening them and
making them more intelligible, but attention
should also be given to providing protection and
encouragement to legitimate efforts of enlightened
business men to increase production and employ-
ment, to improve working conditions, to eliminate
waste, to provide more effective methods of
distribution, and to supply better services to
consumers and to the public.

I say with all the earnestness at my command that
until agriculture, labor, and capital, with the aid of the
government, have learned the lesson of friendly and
intelligent cooperation our Democracy will not rest
on a safe foundation.

Most of those in charge of great enterprises realize
the significance of this problem and are patriotically
concerned about it. There are minorities, however,
within these groups that blindly resent any activity
upon the part of the Government and insist upon a
free hand to deal with industry and labor as they
see fit.

They have not grasped the idea or the ideals of a
modern democracy. They do not realize that a new
day has dawned and that the yesterdays will not return,

The Moving Finger writes and having writ
Moves on. Nor all your piety nor Wit
Shall lure it back to cancel half a line

Nor all your tears wash out a Word of it.

8




In these modern days our industrial and financial
system is so delicately poised that the creation of a
morbid psychology may have injurious results. Those
who spread disturbing rumors or indulge themselves
in forebodings of disaster, curiously enough, end by
terrifying themselves. They remind me of children
who tell ghost stories around the fireplace and frighten
themselves so much that they are afraid to go to bed.

The opposition to the President’s policies does not
come from the people; it comes from relatively small
but very influential and powerful groups.

It is, perhaps, not strange that those who have long
controlled the affairs of Government and have turned
their power to private advantage, should be resentful
of a leadership that is less concerned with their privi-
leges than with the needs of the country as a whole.

No tribune of the people ever stored up love for
himself in the House of Privilege. Every great leader
we have ever had has been the victim of calculated
slander and reckless invective. All of our great
Presidents have had their detractors. Washington
knew them. Jefferson knew them; and so on down
the list of the illustrious men who gave all they had
in the service of their country. No one knew them
better than the Great Emancipator, whose body lies
not far from here and whose mighty spirit still broods
over a troubled people. He knew them in all their
meanness, all their malice, and all their venom.
These wretched traducers proclaimed him a tyrant, a
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dictator, and a usurper. They said that he had loaded
the country with intolerable taxes and had “piled an
enormous debt incalculably high.” They said that
he was an enemy of our form of government and had
“torn the Constitution to tatters.”

The struggles of Andrew Jackson with political and
financial privilege; his sturdy attempts to make the
doctrines of Jefferson living and breathing things; his
titanic battle with Nicholas Biddle and the Bank of
the United States; and the unbridled criticism to
which he was subjected have their counterparts today.

The popularity of Jackson survived all his battles,
and such was the reverence in which he was held, it
is said, that many people went on voting for him fifty
years after his death—even in the State of Vermont.
And so it is with Roosevelt. After each struggle he
emerges stronger than before.

Nor has the Administration been less successful in
foreign affairs. Through international understandings
skillfully arranged by a great Secretary of State, our
languishing trade across the seas has been expanded
and revived. The doctrine of “the Good Neighbor”
was promulgated and a feeling of friendliness fostered
amongst the nations on this side of the Atlantic which
has not been known for generations.

So hard put to it are the critics of the Administra-
tion that they suggest that affairs in Europe have been
better handled than here and that the unemployment
problem abroad no longer creates a serious menace.
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I think it was Josh Billings who, with reference to a
certain person, remarked that “the difficulty with him
is that he knows so many things that are not so.” If
you look across the waters to the troubled peoples in
foreign lands, you will find little encouragement for
the criticism of conditions in this country. To mop
up unemployment by putting millions into the army
and setting more millions to work manufacturing
munitions may be one way to meet the unemployment
situation, but it does not accord with American ideals.

And let me add this too! With millions of storm
troops set upon a hair trigger for release into another
international conflict, with constantly accumulating
bombing planes ready to destroy the cities and the
populations of Europe, with supplies of poisonous
gas being feverishly prepared for their hideous pur-
pose, with one country already plunged into the
vortex of a ghastly fratricidal conflict, and with two
great nations slaughtering thousands upon the field
of battle and destroying countless numbers of innocent
noncombatants, we are justified in uttering a fervent
prayer of thanks to Heaven that we have in the White
House a man who loves peace, and, above all men
else, knows how to preserve it with honor.

We face the future with high courage. Our country
will go on and it will prosper. It will contribute
increasingly to the happiness of its people and gain in
dignity and in influence amongst the nations of the
world. I sometimes think that the people are wiser
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than the wise men of finance and industry. They
know a great leadership when it comes to them, and
just as they loved and trusted Jackson, so they love
and trust Roosevelt.

The rich and the powerful may have forgotten
what he did for them, but the lowly and the dis-
possessed have not abated one iota of their faith.
The people have not forgotten. They could not
forget. No one can make them forget. They know
what they have been through with him, and they
propose to go with him to the end of the road.
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THE ATTORMEY GENERAL
WASHINGTON

February 4, 1938,

My dear Mr. Presldent:

There have been so many requests for coples
of my recent report to the Congresa, that a portion of
the report has been reprinted. I enclose herewlth a
copy of 1it.

I think you will find pages 1 to 6 inclusive
especlally interesting. This report forms the basis
of pending Bills which are now before the Judiciary
Committee of the Senate and House, and which have ap-
parently excellent chances of enactment. If these Bills
can be successfully piloted to enactment, I think we
shall have mede a great contribution to the improvement
of the administration of law in the Federal Courts.

The President,
Th-‘ mtn MB!
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STATEMENT AND
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STATEMENT AND RECOMMENDATIONS

or Homer (ummings

ATTORNEY OENERAL OF THE UNITED STATES

DEPARTMENT OF JUSTICE,
Washington, D, C., Janwary 3, 1938,

To the Senate and House of Representatives of the
United States of America in Congress Assembled :

T have the honor to submit a report of the business of the Depart-
ment of Justice for the year ending June 30, 1937, as detailed in
the reports of the heads of the principal offices, divisions, and bureaus,
together with various exhibits.*

CONGESTION AND DELAYSH IN THE FEDERAL COUETS

Delay in the administration of justice is still the outstanding de-
fect of our Federal Judicial system. The principal types of delay
(aside from those incident to perfecting appeals), may be divided
into three classes:

First—the gap between the date of filing of suit and the time
that the case is in shape for trial, i. e., the date on which issue is
joined by the filing of the final pleading. This period is protracted
beyond all reason in almost every jurisdiction. It is the stage char-
acterized by dilatory pleas, motions to dismiss, demurrers, and other
technical proceedings. In many districts this defect is accentuated
because matters of this kind are heard only once a month and some-
times only on the first day of the term. In places, and there are
many, in which only one or two terms of court are held annually,
the filing of a dilatory plea, a motion to dismiss or a demurrer may
result in a postponement of the trial for at least 6 months or perhaps
a year. I brought this situation to the notice of the Judicial Con-
ference which announced in its report that “this matter was con-
sidered by the Conference and will be taken up by the senior cir-
cuit judges with respect to each district within their circuits.” A
further remedy lies in an increase of judicial personnel.

Second—delay arises because of the time elapsing between joinder
of issue (the date on which the final pleading is filed) and the earliest
date on which the case can be reached for trial in due course, even

! The reports of the heads of the varlous offices, divislons and burenus, and exhibits
nre omitted in this edition.



if no attempt to postpone it is made by any of the parties thereto.
Even when measured by this standard in 17 districts the trial
dockets are in arrears. In three of them (the District of Columbia,
the Eastern District of Michigan, and the Western District of Wash-
ington), the congestion is so severe that the time-lag is between 1
and 2 years. A table annexed to this report shows the length of this
waiting period. This computation, of course, does not include the
time consumed in the preliminary stages of the case prior to joinder
of issue.

We must not be misled by the statement that in the other districts
the trial dockets are said to be “current.” All that this means is
that after the final pleading is filed in any case, the trial may be had
at the next ensuing term of court, if the parties and the court coop-
erate. It does not follow, therefore, that in such distriets the business
is actually “current” in any true sense, for the word “current” does
not take into account the time consumed during the preliminary
period before the case is in shape for trial or the time lost between
the time when a case may theoretically be tried and the time when
it is actually tried; nor does it make any allowance for the fact that
in many divisions and at many places of holding court, terms are
convened but once or twice a year. The interval elapsing between
terms of court may alone account for a delay of as much as a year
between the time the case is in shape for trial and the earliest date
upon which it can actually be heard. That this is an important fac-
tor may be deduced from the fact that sessions of the United States
District Courts are held at 376 different places. At 115 of these
places there is only one term a year, while at 242 of them there are
only two terms annually. At only 19 places are there more than
two terms a year. Ingenious counsel are frequently able to postpone
actual trial despite the utmost efforts of adversary parties to bring
matters to a hearing. Overworked judges are at a disadvantage in
their efforts to drive forward the business of the courts,

The existence of actual delay even in districts where the trial
dockets are reported to be in a so-called current condition is con-
clusively demonstrated by the large number of pending cases that
were filed more than 2 years ago and are still undisposed of.? For
example, in New Jersey and in the western district of Wisconsin
over 60 percent of the pending cases are more than 2 years old, while
in the northern district of Indiana and in the southern district of
1llinois this is true of over 59 percent of the pending cases. In
Delaware this is true of over 46 percent of the cases; in Vermont of
over 42 percent; in the western district of Missouri of over 89 per-
cent; in Kansas of over 37 percent; in the southern district of Ala-

¥ These computations were made as of September 30, 1937,
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bama of over 32 percent. Yet, in all of these districts the trial dockets
are reported as being in a so-called “current” state,

Third—delay arises out of the intervals frequently elapsing be-
tween the final submission of a matter for judicial decision and the
date upon which a decision is rendered. Some of the judges have
called attention to this unfortunate situation and have asserted that
the volume of business confronting them is so great and the time
during which they are not actually sitting on the bench is so limited
that they do not have adequate opportunity to study the cases or
prepare their decisions,

It must not be forgotten that our problem has to do with the
quality as well as the quantity of the judicial output.

The situation that I have depicted is manifestly inconsistent with
any sound idea of judicial efficiency. The problem will remain with
us until we make shift to remedy the conditions that have created it.
The fault does not lie with individual judges. Almost without excep-
tion they are conscientious and hard-working. The defects are in
the system and may be summarized under three heads:

(a) An insufficient personnel.

(b) A tolerance of technicalities and lack of a unified, simple, and

coherent system of procedure.
(¢) A lack of efficient administrative methods.

A

The need of an increase in personnel is recognized in the report
of the Judicial Conference at the session that convened on September
23, 1937, and which I have the honor to submit herewith, The con-
ference recommended the following permanent increases in judicial
personnel ;

One circuit judge for the second eircuit.

One circuit judge for the fifth cireuit.

One circuit judge for the sixth cireuit.

One circuit judge for the seventh circuit.

Onme district judge for the northern district of Georgia.

One district judge for the eastern district of Louisiana.

One district judge for the western district of Louisiana.

One distriet judge for the southern district of Texas,

One district judge for the eastern district of Michigan,

One district judge for the northern district of Ohio,

One district judge for the western district of Washington,

One district judge for the southern district of California,

One district judge for the district of Kansas,

Three district judges for the District of Columbia.

The foregoing recommendations are amply justified, and T shall
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be glad to submit to the appropriate committees of the Congress
data bearing upon the propriety and wisdom of still further in-
creases, as follows:

One associate justice for the United States Court of Appeals
for the District of Columbia,

One district judge for the eastern and western districts of
Arkansas,

One district judge for the southern district of Florida or jointly

One district judge for the southern district of New York,

One district judge for the eastern district of Pennsylvania,

One distriet judge for the eastern, middle, and western districts
of Tennessee,

One district judge for the western district of Virginia,

B

Distinet progress has been made in the matter of eliminating
technicalities ard in coordinating the rules of practice. In 1792,
the Supreme Court was empowered by statute to adopt uniform
rules of practice for the Federal courts in equity and admiralty
cases, and in 1898 for bankruptey cases. Under these statutes rules
were promulgated by the Supreme Court as to these groups of
cases and have been in effect for many years. The results have been
highly satisfactory. On the other hand, the Conformity Act of 1872

progress along this line in respect of actions at law, for jt

and for the District of Columbia. In some instances the practice
is archaic and cumbersome, and still enforces the technical intricacies
and refinements that prevailed in England in the seventeenth and
eighteenth centuries, but have long been abandoned in the land that
gave them birth.

I strongly urged the Congress to authorize the Supreme Court
to adopt and promulgate uniform rules of practice for the Federal
courts for actions at law, as it had done for suits in equity and
admiralty, and proceedings in bankruptey. The Supreme Court was
granted this power by the act of June 19, 1934 (48 Stat. 1064),

The Supreme Court thereupon appointed an advisory committee,
consisting of eminent members of the bar and teachers of law, to
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carry forward the preliminary work. The Department of Justice
heartily cooperated with this committee. A thorough study of the
matter was made, innumerable suggestions were examined, and a
report was submitted to the Supreme Court. It was a monumental
and difficult task, deserving of the utmost praise. When these rules,
as modified by the Supreme Court, are promulgated and submitted
to the Congress, another milestone will have been passed in the weary
progress toward judicial reform.

C

Permanent additions to the judicial personnel in circuits and dis-
tricts where they are urgently needed and reforms of procedure will
be of enormous help, but will not entirely solve the age-long problem
of the law’s delays, Congestion is apt to be a temporary phenomenon,
making its appearance sporadically in various districts as a result of
special conditions that are not necessarily lasting. For example, the
illness or incapacity of a judge, the filing of a large number of actions
of special kind, such as war risk insurance cases or suits for damages
affecting a great many persons, may temporarily clog the dockets.
A protracted trial of a mail fraud case or a prosecution under the
Sherman Act, may postpone the disposition of other business and
cause an accumulation of arrears that will take months to dispose of.
Circumstances of this kind frequently recur, making their appear-
ance when least expected. A system of some degree of flexibility is
indispensable. It is gratifying to note that at the last session of the
Congress the rigidity of the old rules was somewhat relaxed. Never-
theless, serious thought should be given to increasing that flexibility
by appropriate measures that will involve a greater coordination of
the judicial machinery, a better method of assembling data and con-
tinuous oversight by the judiciary itself of its functions and efficiency.

An efficacious administrative machinery is as necessary in the
courts as it is in other branches of Government and in private enter-
prise. Individual judges must of necessity confine their time and
energy principally to the transaction of judicial business. The senior
circuit judges are occupied with their judicial labors and can give
but scant time to the performance of administrative duties. The
conference of senior circuit judges meets but once a year and con-
tinues in session only three days. It performs a valuable and useful
function, but obviously it does not and cannot act as a continuous
administrative body. It is highly desirable that provision be made
for a permanent administrative officer, with adequate assistance, to
devote his entire time to supervision of the administrative side of the
courts; to studying and suggesting improvements in the matter of
handling dockets; to assembling data and keeping abreast of the
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needs of the various districts for temporary assistance; and to ascer-
taining what judges are available for such assignments, as well as
performing other incidental functions. Such an officer should be
appointed by the Supreme Court and act under the supervision of
the Chief Justice. It is interesting to note that the appointment of
an officer of this kind was recommended in England in January 1936,
in a Report of the Royal Commission on the Despatch of Business at
Common Law,

I believe, too, that there is something inherently illogical in the
present system of having the budget and expenditures of the courts
and the individual judges under the jurisdiction of the Depart-
ment of Justice. The courts should be an independent, coordinate
branch of the Government in every proper sense of the term.

Accordingly, T recommend legislation that would provide for the
creation and maintenance of such an administrative system under the
control and direction of the Supreme Court,

CRIME

Changes in social and economic conditions and modern inventions
greatly facilitating interstate travel, transportation, and intercom-
munication between distant points, have radically modified many
features of the crime problem. Crime has taken on national aspects,
The automobile has enabled roving bands of desperate eriminals
rapidly to shift their zone of operations from one State to another,
and quickly to make their departure from the scene of their depre-
dations. State and local law enforcement agencies are no longer
able to cope without assistance with this type of erime.

At my recommendation legislation was enacted by the Congress to
extend Federal jurisdiction over a number of grave and serious types
of crimes, which theretofore had been within the exclusive cognizance
of the Btates. Thus interstate transportation of stolen property
valued at $5,000 or over; robbery of a national bank, a member bank
of the Federal Reserve System, or a bank insured by the Federal De-
posit Insurance Corporation; the murder of or assault on certain
Federal officers; fleeing from one State to another to escape prosecu-
tion for certain specified crimes, or to escape testifying as a witness
in cases involving such crimes; and the transmission in interstate
commerce of extortion letters, were made Federal offenses. Traffic in
machine guns, sawed-off shotguns and rifles, and silencers was placed
under Federal regulation. Moreover, the scope of the Federal kid-
naping statute was considerably broadened and extended.

This substantive legislation gave rise to problems of administration
and enforcement. The Federal Bureau of Investigation of the De-
partment of Justice is no longer a purely investigative unit; it is a
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law enforcement agency. Authority was sought and granted by the
Congress to the personnel of the Bureau to make arrests and carry
arms—an essential function which, surprisingly enough, had been
previously lacking. With a very moderate increase of personnel, the
integrated branch offices, through which the Bureau functions, were
augmented, until as of June 80, 1937, the Bureau had 47 regional
offices, at as many different points.

The criminal fingerprint file, built up by a system of exchange of
information with police departments and other law enforcement
agencies, penal institutions, and the courts, not only throughout the
United States, but in all parts of the world, was greatly augmented.
On June 30, 1937, there were 6,422,959 fingerprints on file at the
headquarters of the Federal Bureau of Investigation in Washington,
representing approximately 4,000,000 different individuals. A civil
fingerprint filing system was also established in which, as of June
30, 1937, there were 393,207 fingerprints voluntarily submitted by
interested citizens. The daily average of fingerprints received during
the year was 4,955,

The facilities and activities of the eriminal laboratory were ex-
panded and it has become an indispensable aid in the solution of
many crimes that would otherwise have remained a mystery. The
facilities of the fingerprint file and the eriminal laboratory are used
not only for the work of the Federal Burean of Investigation, but
are extended to all State and local law enforcement agencies, many
of which have taken advantage of the opportunity and have found
the assistance thus rendered of great aid in the detection and appre-
hension of eriminals, :

The personnel standards are on the basis of merit and have been
at a high level. Graduation from a law school is a prerequisite to
appointment to a position as special agent, except as to a certain per-
centage of agents who are required to be competent accountants. New
appointees are required to undergo an intensive training course of
14 weeks in duration. Members of the staff are brought back to
Washington for a short retraining course every year or two.

A police academy has been established to which law enforcement
officers are sent by State and local agencies for the purpose of
receiving training in methods developed by the Federal Bureau of
Investigation. Many graduates of the academy have been assigned
by their superiors to establish local training schools in their respec-
tive departments,

State and local responsibility and authority are not superseded
by the Federal Government. The keynote of the program is coop-
eration. The activities of Federal, State, and local authorities must
be coordinated in a friendly spirit without an attempt on the part
of any to encroach on the proper sphere of the others. In most
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respects the crime problem is a local problem and the Federal
Government can concern itself only with interstate aspects, and with
those phases of it which affect Federal activities.

The treatment and punishment of the offender after he has been
apprehended, convieted, and sentenced, are likewise problems to
which this Department has given a great deal of care and attention.
It must be borne in mind that sooner or later the prisoner will be
returned to society, and the aim of penal treatment must be to en-
deavor to return him in a state of mind and body which is likely
to enhance his chances of a law abiding existence, Undoubtedly a
certain percentage of criminals are beyond reasonable hope of reha-
bilitation, but as to a great majority of them an effort at reform is
fruitful.

The Department of Justice has developed a series of institutions
graded according to types of prisoners, so as to permit classification
of inmates as far as possible. Early in my administration as At-
torney General, I secured the establishment of a special institution
on Aleatraz Island in the San Francisco Harbor for the more dan-
gerous prisoners and those who present disciplinary problems at other
institutions, and who hamper the efforts at rehabilitating the offenders
for whom there is hope for reform. It is an essential part of our
prison system and has amply justified itself. Several of the peni-
tentiaries are devoted to the average person convicted of a felony
and sentenced to penitentiary treatment. One penitentiary—the
Northeastern, located at Lewisburg, Pa.—is restricted principally
to first offenders and others for whom the chances of rehabilita-
tion appear to be especially bright. Two reformatories also constitute
& part of the Federal penal and correctional gystem. To them are
committed young men and first offenders generally, as well as con-
vieted persons whose crimes are not sufficiently grave in character to
require incarceration in a penitentiary. Road camps are also used
with good results. In addition there is an institution for women
prisoners,

Activities are carried on in each institution for the purpose of
giving constructive occupation to every inmate insofar as possible,
The industries are so diversified as to cause the least possible competi-
tion with free labor. Prison produets are not sold on the open mar-
ket, but are disposed of solely to governmental agencies, It is essential
that habits of industry be inculeated in all prisoners, so that they may
be accustomed to performing useful labor regularly and may, there-
fore, have a better opportunity to earn an honest living upon their
release, At the reformatories, trades are taught to young prisoners
capable of benefiting by such instruction,

Short-term prisoners serve their sentences either at one of the sev-
eral Federal jails maintained by the Department, or at one of the
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numerous local jails. The problem of jails has been a troublesome
one, in view of the fact that many of the local institutions are unsafe
and permit easy escape; while others are insanitary and permit in-
humane conditions to prevail. Our system of jail inspection has
worked exceedingly well, Additional Federal juils are, however,
needed and I am elsewhere requesting appropriations for the con-
struetion of such new institutions. A similar problem exists in respect
of women prisoners for whom the Federal institutions do not have
sufficient accommodations, and new facilities for that purpose are
required,

One of the vital subjects in connection with the administration of a
penal system is the matter of parole. A properly administered parole
system represents an efficacious means for effectuating the transition
between imprisonment and freedom. It protects society by placing
the paroled prisoner under supervision and by summarily returning
him to the institution if he fails properly to conduct himself. At the
same time it assists a prisoner to make his adjustment in the com-
munity to which he returns,

In order to be successful, however, it is indispensable that the deci-
sion as to who should receive parole, and when paroles should be
revoked, should be made by an impartial board actuated by no con-
sideration other than the merits of the cases before it; that the pris-
oners receiving parole should be carefully and prudently selected,
the test in each instance being the likelihood of the beneficiary of
such treatment becoming a law-abiding member of society, and only
those for whom the prospect of rehabilitation is good, should be
favorably considered; and that the parolees should be constantly
under supervision by an adequate and efficient staff of officers. These
principles govern the Federal parole system, which is efficiently ad-
ministered by a board of three members, devoting their entire time
to this activity, and by probation officers located in practically every
judicial district. During the past fiscal year, approximately 36 per-
cent of Federal prisoners eligible for parole were paroled before the
expiration of their sentences. Only approximately 6.9 percent of
those paroled have failed to live up to the conditions on which they
were released. It should be noted that these violators are frequently
returned for breaches of the rules which do not necessarily involve
the commission of any criminal offense,

FIREARME LEGISLATION

I have heretofore called attention to the fact that one of the press-
ing problems in connection with the enforcement of the criminal
law arises out of the traffic in and possession of firearms by members
of criminal groups. In 1934, at my request, the Congress, through
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the exercise of its taxing power, placed machine guns, sawed-off
shotguns, sawed-off rifles, and silencers under Federal regulations, In
my opinion, this law should be extended to cover all firearms, but, at
the very least, revolvers and pistols should be brought within its
scope. I strongly urge legislation in this direction. The honest and
law-abiding citizen is caused no greater hardship by a requirement
that he register his firearms than by the requirement that he register
his automobile. On the other hand, a general system of registration
of firearms would place a potent weapon agninst crime in the hands
of law-enforcement officers,

CRIME PREVENTION

Society does not completely fulfill its duty in respect of the crime
problem if it devotes its attention solely to efforts at crime suppres-
sion, no matter how well directed and efficient such endeavors may
be. Just as preventive medicine plays an important role in main-
taining the physical health of the community, so must preventive
methods be used in the field of crime. One of the startling features
of the crime problem is the alarming number of juvenile delinquents
and the appalling proportion of young men among the offenders that
become inmates of Federal penal and correctional institutions. Affirm-
ative steps to prevent the growing child from becoming an offender
against the law constitute a far greater service to the community,
and needless to say of much greater benefit to the individual, than
punishment, no matter how sure, swift, and severe, after the crime is
committed. Many commendable efforts have been made along this
line by private organizations. The subject is, however, far too vast
to be left solely to private initiative. The Government must ulti-
mately enter upon an intensive study of means of crime prevention
and the correlation of efforts in that direction on the part of govern-
mental agencies—Federal, State, and local—on the one hand, and
private agencies on the other. How far the Department of Justice
should enter this field is a matter for present consideration. Much
useful information will be found for such work in the Survey of
Release Procedures, which was completed during the past fiscal year
under my supervision, and the results of which are now being

assembled.
ANTITRUST LAWS

The Sherman antitrust law dates back to 1890. Subsequent amend-
ments have related largely to matters of detail but the basic provisions
of the act of 1890 stand as originally enacted. In the meantime, how-
ever, it has undergone many modifications by judicial interpretation.
During the 47 years that the statute has been in effect our economic
and social structure has undergone a vast change. Though aimed at
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the suppression of monopolies and restraints of trade, efforts to en-
force the law have been only partially successful. Obviously, the
statute, in its present form, is not adequate for the purpose of deal-
ing with the many ramifications of the problem. A thorough and
comprehensive study is necessary. I recommend the inauguration of
gsuch an inquiry with a view to analyzing the various phases of
the subject and suggesting legislation needed to bring the antitrust
laws into harmony with present needs,

In considering this subject it must not be forgotten that the pres-
ent system or any plan that may be devised will not operate automati-
cally. It is quite useless to pass laws with the expectation that they
will be enforced unless the Department of Justice is supplied with
personnel and appropriations adequate to the task,

OTHER LEGISLATION

At my request a number of bills drafted in the Department of Jus-
tice were introduced and are now pending before the Congress, Their
purpose is to eliminate archaic technicalities and to make possible
greater expedition in the disposition of eriminal cases without de-
priving defendants of any substantial rights to which they should be
entitled. Among such measures are the following:

To permit the defendant to waive indictment by grand jury and
to consent to prosecution by information.

To require a defendant who proposes to rely on the defense of
alibi to give to the prosecution notice of that fact before the trial,

To permit comment on the defendant’s failure to testify.

To abolish appeals in habeas corpus proceedings instituted to test
the validity of a warrant for the removal of the defendant from one
district to another.

I urge the enactment of the foregoing measures as well as certain
other bills of a technical nature which I have heretofore submitted
to the Congress and which are now pending.

Hosen Cosmaaxas,
Attorney General.




THE ATTORNEY GENERAL
WASHINGTON it _.__»-"

February 5, 1938.

My dear Mr, President:

I recelve letters from time to time from Judge
Denman who, as you know, is intensely interested in our
attempts to improve the administration of Justice, He
is lavish in his words of commendation and in his last
letter says: "Great luck to you in the most important
plece of legislation affecting the courts in the 65 years
since the formation of the Department of Justice."

I think I ought to add that in this campeign for
Judicial improvement, Judge Denman has rendered service of
marked importance. He has been indefatigable in assembling
data, in supplying arguments and in writing for law publi-
cations,

Strange as it may seem, I think we shall have the
support of leading factors in the American Bar Association,
President Vanderbilt of this organization has taken a very
progressive and liberal viewpoint and is helping a lot,

Sincerely yours,

N o

N

The President,
The White House.
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THE ATTORNEY GENERAL
WASHINGTON
February 10, 1938,

My dear Mr. President:

The erguments in the Electric Bond
and Share Company case have been finished
end the matter is in the hande of the Supreme
Court.

Excellent arguments were made by
both Mr. Jackson and Mr. Cohen and the sit-

uation seems to be satisfactory.

The President,

The White House.






UNITED STATES CIRCUIT COURT OF APPEALS
FOURTH JUDICIAL CIRCUIT

February 7, 1338,

Hon. Homer Cummings,
Attomey General of the United States,

Washington, D. C.
My dear Mr. Attorney Gensral:

You have made three outstanding centributions to
the administration of justice in this country: you have organ-
ized the Department of Justice to combat organized crime,
securing from Congress the necessary legislation for the
puishment of crime affecting interstate commerce; you have
secured the reform of federal civil procedure by rules of the
court, when those who had been advocating the reform had
abandoned it in discouragement; and you have had introduced
and will secure the passage of a bill which will establish the
Judiciary on an independent financial basis as one of the three
coordinate branches of the government.

I want you to come to Asheville to the Judicial
Conference this year and tell us about these things and tell the
country about them. Of course you can talk about anything you
want to; but we really should like you to come and see our
Conference in session and let us see you. We will be in session
June 2nd, 3rd and 4th; and, #f you will come, my idea is to plan
our entire program around your presence. <+ hope that you will
write that we may expect you esnd that Mrs. Cumings will be with
you. She made many friends when she was with us before who have
been hoping she would come again.

With highest regards and best wishes always, I am
Respectfully yours,
JOHN J. PARKER



THE ATTORNEY GENERAL
WABHINGTON

Moong (

February 14, 1938,

My dear Mr. President:

Should the so-celled Pyramid Lake cases
in Nevada be brought again to your attention by
Senator McCarran or by anyone else interested, I
thought you might like to have before you my let-
ter of the twenty-elghth of January, 1938 which
I wrote to Secretary Ickes on the subject, and
which sets forth the attitude of the Depertment
of Justice towards these matters.

Sincer yours, Y
~15. @”’”7“’

The President,

The White House.
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THE ATTORNEY GENERAL \
WASHINGTON ' l
Hl.rl:lh 5, 1933*

My dear Mr. President:

You will recall that sometime ago I spoke
to vou about teking a vacation. Cecilie and T are
planning to leave Washington tomorrow, Sunday, at
5325 P. M. for Boca Raton, Florida. I hope thet
this has your approval,

I think everything is in good shape. Mr.
Jackson will, of course, be Acting Attorney General

during my absence end T shall be in constant touch

with the office.

The President,
The White House.



THE WHITE HGUE? J //Ui/
WASHINGTO ¢ IV
't-":'? * DFLJ

e e S i3
March 16, 1938.

I understand that Cilroult
Juige Bingham of the Pirst
Cirouit may retire. He is a
fine type of lidberal New
Hampshire Demoorat. If he does
n.tnlm_pl“m



THE WHITE HOUSE ;,:L-J

WASHINGTON f’%( : j‘vdjl/{/-’

/

NIRRT s
April 8, 1938.

MEMORANDUM FOR
THE ATTORNEY GENERAL

Will you read this and come
to see me with 1t at two o'clock?
It 1s not to de used exocept in
oonjunotion with another Message
of "peace and good-will" and,
thersfore, will not scare the
country to death.

F. D. R.

lleseage to Congress



OFFICE OF
THE ATTORNEY GENERAL




T.D. QUINN

ADMINISTRATIVE ASSISTANT TO

THE ATTORNEY GENERAL

s

Bepavtment of Justice
T ashington

APR 4-1938
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April 1, 1938.

MEAORANDUs FOR_THE ATTORNEY GENERAL.

I thought you would be interested in the case
of Deputy sarshal Joseph Flunagan.

You will recall that some weeks ago the procedure
wWas initiated of huving tne fingerprints taxen of ail United
Stutes sarshals and their deputies and forwarded to the Depurt-
ment and searched Througn the Identification Iivision of the
Fil.

In kir. Flanagan's case we received informution
tlhet his record reflected by the FBI files was au follows:

PD, Wew York, ¥.Y., Joseph Flunagan 1897 P.L.
#E-46206 4-11-30 (revolver)

" m i no 1915, drugs; Warwick Farus.

u i n UL 2-21-17, NYC., drugs; on 11-22-17, sentence

suspended.

" i I oW 9. 4-18, NYC., hypo needle; on 12-9-18
sentence suspended.

" i n non 1920, WYC, drugs; 90 days workhouse.

" " moomow 2.2.21, NYC, petty larceny; on 7-16-21, 4 ios.
workhouse.

n " wooowow 53122, NYC., drugs; on 6-5-22, 6 mos.
viorkhiouse.

T n n non 1925, WYC, drugs; on 1-19-25, workhouse.

Upon ascertaining this informution Marshal John J.
Kelly, Soutnern District of liew York, wus comumunicated with by
letter con iarch 14, 1938, anu requested to secure the resignetion
of Wr. Flanagan iwmmediately.




Congressman Q'Connor of New York conferred
with me several times in an effort to see if soumething could
not be worked out in this case whereby Mr. Flanagan could
be permitted to remain on the payroll as a Deputy Marshal.
I, also, conferred with Mr. Flanagan. Congresswan 0'Connor,
as well as Mr. Flanagan, was inforwed that in view of all of
the circumstances the Departuent's action would have to stand
and his resignation has been submitted and accepted.

¥
. D. QUINN
Administrative Assistynt
to the Attorney General.
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Office of the Attoruey General | )
Washington 3.0, (

April 22, 1938,

The President,
The White House,

My dear Mr. President:

A lerge number of investigations and a considerable amount
of litigation have been handled by the Department of Justice in connection
with violations of the statutes and Executive Orders relating to the hoard-
ing of gold. You may be interested to recelve this brief resume of the
work done by the Department of Justice in that connection.

As you of course recall, beginning with the Act of Congress of
March 9, 1933, Executive Orders and Acts of Congress prohibited the with-
drawal, hoarding and exportation of gold, and required mll persons to sur-
render gold bullion, gold coin and gold certificates in exchange for other
currency. Frovision was made for the punishment of violators and the seizure
and forfeiture of such gold unlawfully withheld, acquired, transported, ex-
ported or earmarked.,

After full cpportunity had been given to all persons to comply
voluntarily with the Executive Order of April 5, 1933, I instructed the
Federal Bureau of Investigation of this Department to underteke a comprehen-
sive investigation of failures or refusals to fulfil the requirements of the
Order. The result was the discovery of numerous gold hoarders, many of whom,
upon discovery, voluntarily surrendered their gold,while some remained recal-
citrant, meaking further action necessary.

In the course of their work, the Agente interviewed 5,629 persons.
By September 28, 1933, when the investigations had been completed, the amount
of gold which was returned and can be attributed directly or indirectly to
these activities was $38,901,009.95. Of this amount $8,700,597.26 was
definitely due to the activity of Special Agents in particular cases, There—
after legal proceedings, civil and criminal, were instituted to reach persons
who remained obdurate.

In the aggregate, seventeen criminal prosecutions were instituted.
In nine of them defendants returned their gold to the Treasury, after the
commencement of proceedings, and thereupon the cases were nolle prosged.
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Two cases were dismissed for lack of sufficient evidence. live cases
went to trial, in four of which there were convictions, one terminating
in an acquittal. One defendant was fined £50; another fined £10,000

and sentenced to 40 days' imprisonment in jeil; one was given a suspended
sentence of one year in jail and a fine of $500; and one was sentenced to
imprisonment in Jail for six months.

Three actions were filed to recover the double penalty provided by
the Gold Reserve Act of 1934. All three were eventually dismissed. Ten
libel proceedings were instituted under the Gold Reserve het of 1934, against
gold held by defendants named in such proceedings. Decrees of forfeiture
were entered in nine of these cases, involving in the aggregate over $17,000.
In the tenth case, which involved $200,000, & settlement has been recently
consummated.

In two instences, the Government intervened in equity sults between
private parties involving title to & large amount of gold coin, which was
eventually turned over to the Treasury. :

Except for small cases which may occasionally arise, we may consider
the matter brought to a close. ;

Respectf *

Nt T
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(Dffice of the Attorney General )‘P’LJ ’
Washington B.C. -'

April 25, 1938

My dear Mr. President:

At its sesslon today the Supreme Court decided six cases
on the merits in favor of the Government and four against it. In
two cases no disposition on the merits was made by the Court, the cases
being remanded for further proceedings in the trial court. In snother
case in which the Government was not formally a party its position was
stated to the Court and the Court's decision was contrary to such posi-
tion.

In United Stutes v. Bekins the Court held that Chapter X of
the Bankruptey Act, added by the Act of August 16, 1937, and known as
the new municipal bankruptcy act, is constitutions=l in po fer ms it
provides for the composition of the indebtedness of state taxing agen-
cles, in this case an Irrigation District, with the consent of the
State. Although the case of Ashton v. Cameron County District, 298 U.S.
513, was not expressly overruled, the Court rejected each of the grounds
which formed the basis of that decision. Justices McReynolds and Futler
dissented. In United States v. Carolene Products Co. the Court upheld
the constitutionality of the Filled Milk Act of March 4, 1923, which
prohibits the shipment in interstaete commerce of skimmed milk compounded
with any fat or oil other than milk fat, so as to resemble milk or
cream. In Tennessee Electric Power Co. v. Ickes the Court, upon the
authority of Alabama Power Co. v. Ickes, 302 U, 8. 464, affirmed the
decision of the lower court dissolving a temporary injunction, issued
by consent severzl years ago, which restrained the Administretor of Pub—
lic Works from making a loan and grant to the City of Chattanocoge to
build & munieipal 1light plant. In ted States and Interstete Commerc
Commigsion v. Pan American Petroleum Corp. and Seme v. Humble 0il and

+ there were upheld orders of the Interstate Commerce Commis—
gion which commanded the railroad or railroads gserving industrial plants
of the mppellees to cease and desist from the payment of allowances for
ewitching services performed by plent facilities. In Baltimore & Ohio
E;J-Md ve Onited & s and Interste ommerce Commission the Court
sustained orders of the Interstate Commerce Commission affecting the rate
structure on coke moving into central territory from southern points.
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In Hinderlider v. La Plate River and Cherry Creek Ditch Co.
the Court held valid a compact by which Colorado agreed to furnish to
New Mexico a certain propeortion of the flow of the La Platas River. In
carrying out this compact, the Colorado Court held that the State by
compact could not deprive the ditch company of the water to which it was
entitled under an earlier court decree. The Supreme Court reversed, hold-
ing that New Mexico was entitled to its fair share of the water of the
river, and that all private water rights were held subject to such a
recognition by Colorado, by compect or otherwise. The Covernment's con-—
tention (presented by memorandum on certification by the Court of a
constitutional question) that the consent of Congress made the compact
an "act of Congress" was rejected.

In Guaranty Trust Co. v. United States the Court held, against
the contentions of the Government, that the New York statute of limita—
tions applies in an action by the United States to recover a bank deposit
of $5,000,000 made by a former Russien government in 1917 and assigned
to the United States by the Soviet Government im 1933. The holding in-
cluded decisions that a forelgn soverelgn is not exempt from a state
statute of limitations and that, on the question of limitations, the
United States, as assignee, was in no better positionm than the Soviet
Government. The cese hzs been remanded to determine whether the evidence
discloses an issue of fact as to repudiation which must be tried. In
Morgan v. United States the Court held that the right to a hearing under
the Packers and Stockyards Act of 1921 embraces not only the right to
present evidence but also a reasonable opportunity to know the claims
of the opposing party and that this was not accorded appellants because
the findings prepared by government officials who conducted the general
inquiry were not served on appellants before being signed by the Secretary
of Agriculture. The Court agreed with the Government's contention that
1t was not the function of the court to probe the mental processes of
the Secretary in reaching his conclusions, if he had given the required
hearing. In ted States v. Shoshone Tribe of Indians, in which the
Court had previously held that the Government,in 1878, had taken the
Tribe's land by putting upon its reservation, without its consent,
another band of Indians, the Court today ruled that under its treaty
with the Government the Indiana' right of use and ococupancy was equiva-
lent to a fee simple ownership and that, therefore, they were entitled
to the value of all the timber and minerals upon or in the lend taken.
In United States v. The Klamath Tribe the Court held that an exchange
by the Government of tribal lands for other lands in 1906 constituted a
taking for which the Government must pay just compensation, including
interest from the date of taking. The Court also held upon the authority
of the Shoshone case that the Indians were entitled to recover the value
of the timber upon the land taken. The result of the decisions in the
Shoshone and Klamath cases is the affirmance of judgments against the
Government totaling over ten million dollars.
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In Interstate Circuit v and

- United States and Paramount Pictures
+ V. UInited States the Court did not dispose of the case
on the merits but, two Justices dissenting, remanded it to the District
Court for the entry of findings of fact and conclusions of law. In this
case the Government sued for an injunction against the carrying out of
an alleged conspiracy in restraint of interstate commerce between dis-
tributors and exhibitors of motion pleture films.

In Federal Power Commission v. Metropolitan Edison Co. the
Government succeeded in frustrating an attempt in the Supreme Court by
certain power companies to delay disposition of the case at the present
term. The case involves the review of a decision by a Circuit Court of
Appeals which had the effect of halting an investigation by the Pederal
Fower Commission of inter—company charges within the Associated Gas
and Electric hml

The Court acted upon petitions for writs of certiorari in
eight cases filed by opponents, granting only one of them. The Court
also denied a petition by the Government in a tax case for a writ of
certiorari.

Hespect: 3

The President
The White House
Washington, D. C.




5 F
}, | unolecie
" ®Fiee of the Attorney Beneral oo
Wastiington B.¢.

April 26, 1938,

The President,
The White House.

My dear Mr. President:

Today I recelved & vieit from six of the seven Democratic Con-
gressmen in Philadelphis, to wit:

James P. McGrenery
Leon Sacke

Frank J. G. Dorsey
Michael J. Bradley
Ira W. Drew

J. Burwood Daly.

They sey that the seventh Congressman from Philadelphia, namely Michsel

J. Stack, is not in their group and ia a sort of a lone wolf. Incidentally
they told me that Mr. Steck was against the Reorgenisation Bill and has been
sgainst the Administretion's measures off end on &t meny crucial moments.

They asserted that the six mentioned have been pro-Adminigtration
snd strong supporters of &ll your policles. They said also they were & unit
in active and open support of the Heorgenizetion Bill. They also egserted
they were endeavoring, so far as possible, to keep out of the political
struggle now going on in Pannsylvenia.

Incidentslly they stated that, in their judgment, the orgenization
ticket headed by Governor Earle would be overwhelmingly successful in the
Primeries to be held on the seventeenth of May. They insisted it would
not even be & semblance of & struggle and that the result would be so one-
gided thet it would be ludiecrous. They mainteined that their chief interest
was in the Party end its success in the November election. They deplored
the present situstion in Pennsylvanie end went into great detail with refer-
enca to it.

The primary purpose of their visit was to suggest that no Judiciel
appointments should be made wntil after May 17. They had heard that Senator
Guffey had recommended Judge Maris for & place on the Circuit Court of Ap-
peals. Apparently they had nothing against Judge Marls and had no alternative
candidete to suggest. In fact they said they were not particulerly inter-
ented in this position nor concerned as to the eventuel appointee. They were
econcerned, however, as to the time when the appeintment should be made. They
maintein thet it would be highly wnfortunate if & nomination should be made

before the seventeenth of Mey, which 1s the dete of the Primaries. They said
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that this would be immediately seiszed upon and widely edvertised s indi-
cating that you had teken sides in the primery struggle and thet this would be
an unfortunate outcome ell around. They felt that the fairest way to deal
with the matter was to do nothing ebout it until the present political turmoil
subgides.

They elso suggested thet in the entire Democratic Delegetion from
Pennsylvania not more than ebout six could be found supporting the Guffey
ticket &nd that some of the six were quiescent abeut it. They said thet Con-
gressman Feddis and Congressmen VWalter were the only two Congresemen vocifer-
ous in the matter and that Welter, although he knew the vote wes coming up
on the Reorganizetion Bill, absented himself and that Faddis was sctive in
hies oppositionto the bill,

All in &11 they seem to feel they are entirely warranted in meking
the suggestion not that something should be done, but that nothing should be
done in the matter of the judicial appointments until after the Primaries.
That, they felt,would be to the adventage of the Administration and of the
Party as a whola. They also said they felt they spoke in disinterested
feshion. Only one of the six hse any opposition in the metter of renomination
and that opposition is so slight &s to be of no consequence. They did feel,
therefore, thet &11 will be rencminated and they slso felt they will be
re-elected no matter what the outcome of the Primeries may be. They said
their opposition is only in the perty interest and has to do with the general
results in November next, and for thet metter in 1940.

Sincerely yours, ﬁ r
S e
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April 27, 1538

The Hoaorable,
The Secratery of the Interior.
My dear kr. Secretary:
I have your letter of April 13, 1938, rnuuefting uy opinion as
to the extent of your "supervisory guthority with respect to the
aetivitios of the United Stutes Houeins authority under section 3 ()

of ‘the United States Housing Act of 1937.%

The Unlted Stabes Housinr Authority is ¢ body corporate of perpetusl

duration ereated by the United Stutes Housing - Act of 1837 (e. B9G, 50
Stat., E£8), which provides for the ersdiention of sluus cnd the erection
of decent, sefe, eud senitery dwelllinps for fadlies of low income.

The etatute vests the powers of the Authiority in an Adainistrator appointed
by the Presldent by and yith the consent of the Sencte and all other
officers =nd euployees ure appointed by the Adndaistrotor. The act pro-
vides for a three yeor profTL, sut orizine the nweking over such period

o* losns not exceedins the totul amount of $500,000,000 to publie-housing
arencies to cssist in the develormont, aequisition und cdministration of
low=rent=housins or clun=clearence projects by such apencies and the

aankige of snsual contributions or gurn’ 4ol prunts 1n preseribed omounts
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to assist in achieving end maintaining the low-reat cheracter of the under-
tekings., Section & (d) provides thet no annusl contribution, grent, or
lean, ond no contract for any annmual au:;trlhutiun, graat or loem, .u.ndnr
the act, shall be underteken by the Authority except with the apvroval of
the President.

Bection 3 (a) to which you refer provides as follows:

"There 1s hereby ocreated in the Departnent of t:e Interior

and under the generdal supervision of the Becretary thereof a -

body corporate Of perpetusl durstion to be known as the Tnited

States Housing Authority, which shall be an agency end in-

strumentality of the United States."

The act contmins no definition of the term "gemeral supervision® or of
its extent and scope. Insofar as your supervision pertains to any ansual
contribution, grant, or loaﬁ. or eny contract therefor, 1t expressly is
subordinated by section 6 (d) to the approval of the Fresident, - Any
action by you in respeect of those matters, thefururu, necessarily must be
in the neture of intermedieate general supervisiom. The situation thus
differs from thet discussed in the case of Knight v. United States Land
Assoolation, 142 U, 8« 161, in which the Court held tﬁnt the Secratary of

. the Interior had full power to superintend and control the sale and diupoau.l
of publie lands, There the Secretary's supervisory power over proceedinss

affecting titles to lands was made final by statute; vwhereas here should the

duthority or the Secretary undsrtake any of the sectivities enumerated in

section 6 (d) the nower of neither would be final., Here the Congress has

placed the President in complete control by makins him the finel arbiter
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a0k, hn-rn-wtu..untmmmm their
puum-:l. subdivisions in serrylsg out the purposes of the act,
Wiile the President may not mutomummpmu
final approval so expressly conferred upon the President, the act
1s sufficfently broad to emdble hinm to dstermize the exteat and soope

of the ﬂlor-tl.ry'u duties in respect to the functions mentiomed in
-mtu & {d].

In respect to the extent of your supervisory authority over
ectivities of the United States Housing Autlority other them tlose
heretofore sonsidered, the words “general supervision® in section 3
{a) must be taken to have been used by the Congress in their commonly
accepted sense, th-ar- being nothing in the stetute to indicate a
contrary intention. . "o supervise® ds defined in Webster's Mew
Internetional Dicticmary as "to overses for direction] to superintend;
to’ inspect with euthority; as to supervise the printing of a t;ouk.'
and the word is defined in the Standard Dictionary as meanins "o
have general oversipht of, espéeclully as an officer vested with
authority; superintend; inspect.”

The decisions of the courts substentfzlly adopt the above definitions,
holding that "general supervision® implies more than = mere power to advise
and sugrest end thut it ineludes poier to superintend and oversee the

acts =nd nroceedinrs of those-subject to such genersl supervision. Sayder v.
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Siekles, ©C U B¢ 203, Lnl bt v, Uiites Stutes Lund associ-tion, su-re;

Heiley v, Diller, 170 U. 8. 475, 40%; Vantonieren V. ieffernen, § puk,

1£0; Stote v, Foy Be & lie Vo Re He Q0. , 2& Tieb, 313, Z28i Grect hovtlemn

-

R. 00., V. Saolioaish Jouuty, 4€ wesh, 47€, 485,
ori 1aally the Houslhi: sut ority vus plenned ss tn independent
areney, bnt durlng -conciderction of the Lill in the Senzte, roction 3
(1) bEs a ionded by pleela the Adthority 1a the Depoxrt:ient of the
Ioterior und ucder the ['en.er:;l gurervielon of the .'.;-srlcretz-.j-;' thereofl.
Ti:ig wetion wiz deened ndl'vir-ahle in order thet the Autihorit:- £hould heve
the full benefit of the 1:1.1;!#'._1:.,* exrerience of ithe p;hlli_c "..’or‘_:é atWiistr-tion,

und should eouforii to the.or;urizstion recomnendetions of %he Fresident

by helnp ploeed w1t one of the perscnent Depert cnts (H. Rept. 1545,

75tk Gong., lst sess),

Oily a few Senntors took rivt in $1 diseuaricn of the reope. aod . eftect
of. the nroposed woendnert, onl their views vere stroncly divergent, -Sore
ware. of the oplizlich + at the -=2end 0% wonld ~ide to. the Seeretury of the
Iuterior control upd aut’ *r!t;.' wer the.aetivities of the lousinr authority,
The sponsor of the anend wnt, oo the ~thor hond, stoted th £ '%%p $opn
"peneral curervision™ neajit the '.']IE'.I':fl. :.”_'rﬂct*an, 1ot the arcel”ie control,
of the Autiority :nd th:t 1u ila Judeion .t"-- ceidrent mewat Wi ag
advisory eanuelty" (Qoap. Rec. vols £l, yo. FOB4=FAF7.
of the Senutors wotiug ~wve ao erpreocion of thelr wnilorad

significanec of the vworde "guuerul ocurarvision.” ~ The del
[
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amendment, therefore, discloses no intention of ‘the Congress to use the
words in other then their ordinary meaning. :

; Accordingly, ‘it is my opinion that, subjeet to the requirement that
no ennual comtribution, grant or loan, and no oont'rﬁat for any annual
.wn'_l'-rl.buﬂun, grant or loan mey be underteken by the United States

! [ ]
Housing Authority either directly or under your supervision except with

the approval of the President, you are empowered to superintend and overses

the activities of the Housing Authority,
Respectfully, _ : ; :

Attorney G-Imuru'l.




Dffice of the Attorney General
MWashington B.C. A
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My dear Mr. President:

Only two Government cases were decided upon the merits

by the Supreme Court at its session today. In these cases (Pacific
National Co. v. Welch, Former Collector of Internsl Revenue and
United States v. Kaplan) the Court sustained the Government's con-
tentions, holding that & texpayer who in one year reports the total
income from the sale of property, to be paid in installments in
later years, makes a binding election and cannot change to the
installment basis of reporting income in seeking refunds.

Two petitions for certiorari filed by opponents were
dmied_!

In Federal Power Commission v. Metropolitan Edison Co,
the Court on Thursday last, after frustrating an attempt by certain
power companies to delay disposition of the case at the present term,
granted the Government's petition for writ of certiorari and the case,
pursuant to direction of the Court, is being heard today. It in-
volves the review of a decision by a Circuit Court of Appesls which
had the effect of halting an investigation by the Federal Power Com-
mission of inter-company charges within the Associated Gas snd Flec-
tric System.

After its session todasy the Court will recess until
Mondey, May 1l6th.

Respectfully,
Attorney General.
The President,

The White House,
Washington, D. C.
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May 16, 1938

My dear Mr. President:

The Supreme Court mt its session today decided fifteen cages
on the merits in favor of the Government and one against it.

In Heiner, former Collector of Internal Revenus v. Mellon (two

ceses) it was held that surviving partners are taxable on their distribu-
tive shares of the profits of a partmership in liquidation, after disso-
lution upon the death of & partner, during the year in which the profits
are received by the partnership and not after a completed liguidation
discloses the profits of the business venture ss m whole. In Mational
Labor Relations Board v. Mackay Radio and Telegraph Co.. the Court again
upheld an order of the Labor Board which had been held invalid by a
Circuit Court of Appeals. The case establishes the principle that em-
ployees who voluntarily go on strike continue to be protected by the
National Labor Relations Aet, end that unfair discrimination against
them at the conclusion of the strike may be remedied by an order of re-
instatement. The case also demonstrates that the Board has been correct
in its contention that the recent decision in the Kansas City Stockyards
cage has only narrow, if any, application to Labor Board proceedings.
In Commissioner of Internsl Revenue v. National Grocery Co. the Court,
reversing a judgment of the Circuit Court of Appeals for the Third Circuit,
held that the Company had been aveiled of for the purpose of escaping the
surtax on its sole stockholder and that, therefore, a fifty per cent
penalty tax was properly assessed. The opinion discusses and sustains
the constitutionality of the provision of the Revenue Act imposing such
liability. Justices McReynolds and Butler dissented. In Taft v. Com—
ssio the Court agreed with the Govermment that
promises to make gifts to charitable institutions by the decedent, even
though enforceable against the estate, are not deductible from the value
of the gross estate either as claims incurred for an adequate and full
consideration in money or money's worth or as transfers to charitable
institutions. In Federal Trade Commission v. Goodyear Tire & Fubber Co.
the Court held that a proceeding instituted by the Federal Trade Commis-
eion against the Company for violation of Section 2 of the Clayton Act,
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prohibiting sales at diseriminatory prices, did not become moot by virtue
of the amendment embodied in the Robinson-Patman Act of 1936, or by virtue
of discontinuance of the practice which the Commission found to be 1llegal.
The case wap therefore remanded to the Circult Court of Appeals for the
Sixth Circuit for decision on the merits. In Zerbet, Warden v.
et al (a group of eight cases) the Court held that the Parole Fonrd had
power to require complete service of a Federal sentence where the prisoner
had been paroled and had committed a seecond Federal offense during the
period of parole for which he was reinearceruted in & Federsl institution.
In Lowe Bros. Co. v. United States the Court held that the Distriet Courts
are without jurisdiction to entertain a suit against the United States
to recover income and excess profits taxes in excess of $10,000 when
they were collected through a credit by the Commissioner of an over-
payment of taxes for another year. In Lang v. of

the Court, answering questions certified by the Circuit Court
of Appeals for the Ninth Circult, ruled (contrary to the Govermnment's
contention) that only half of the proceeds of insurance policies, premiums
on which were paid out of the commnity funds, can be ineluded in the
deceased husband's grose estate for inheritance tax purposes. The deci-
sion adds another to the numerous tax advantages enjoyed by spouses for-
tunate enough to live in community property states.

In the Republic Steel case the Court granted the motion of the
National Labor Relations Board for leave to file a petition for original
writs of prohibition and mandamus, and issued a rule returnahle next
Monday to the judges of the Cireuit Court of Appeals for the Third Circuit.
The Court's ultimate action upon the Board's petition will finally settle
the gquestlion, much litigated recently, of the power of the Board to vacate
its orders after proceedings for review have been commenced in a court,
but before the record has been filed.

In California v. Latimer the Court, without opinion, gave leave
to the State to file an original bill of complaint against the members of
the Railroad Hetirement Board and the Commissioner of Internal Revenue
seeking an injunction against collection of taxes under the Carriers
Taxing Act, and against making orders under the Railroad Retirement Act,
with respect to the operations of the State Belt Road, a railroad owned
and operated by the State of California. Exemption is claimed because
the Railroad ie said to be an instrumentality in the State's governmental
functions.

The Court also granted one petition for writ of certiorari filed
by the Government in a tax case. Eight petitions for writs of certiorari
filed by opponents were denied and three granted, as to one of which, how-
ever, the Government comcurred in the issuance of the writ,

Respec b
7 ﬁ:; ]
Attorney General,

The President,
The White House,
Washington, D. C.
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May 20, 1938. /(v f-f‘*““‘“} 3

Dear Cecilia:-

Thafi{you ever so much for that very
asusing and interesting letter and alse for the
mm-u.m.muuuqmunu.

I think the desoription of yowr dinmer
party in Florida 1s pricaless. 0o %0 1% and Bbite
them every chanse you get!

I had a grend cruise to the Virgin
Islands -~ some fishing, no werk and lots of ress.

Ny dest wishes to yom and I hops to
506 you very sooa.

As sver yours,
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THE WHITE HOUSE [ WG
WASHINGTON

June 17, 1638.

MEMORANDUM FOR
THE ATTORNEY GENERAL

Please obtain a personal
and confidential recommendation
in this case from Judge Revill
at Greenville, Oeorgia, but 1%
is important that this be obtained
in striotest oconfidence. He can
be told that it is for me.

I believe Juige Revill is
with the R. F. O. in Atlanta.

F. D. R

Cagse from the Department of Justlce
MOZART STRICKLAND
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THE ATTORNEY GENERAL
WASHINGTON
Py
June 13:‘{195’3.;%
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My dear Mr. President: O

A few days ago I wes speaking to you
about the successful operation of the Judicial
Conference in the FourthCirecuit. Enclosed here-
with you will find a copy of the Court Rule
adovted by the Fourth Circuit which established
the Conference. The session I attended wes the
Eighth Annusl Conference.

You may have noticed that the idea is
beginning to take hold as evidenced by the action
of Judge Groner end his essociates in calling a
Judicial Conference in the District of Columbia.
This conference, the first of its kind, occurred
on Thursday, June 16. I was in attendance
during & portion of the proceedings and I am hopeful
that a beginning has been made for effective work
in the Distriet of Columbia. It is my purpose
to encourage the holding of similar conferences in

all of the Circuits.

8incerely yours,

The President,
The White House.



UNITED STATES CIRCUIT COURT OF APPEALS,
FOURTH CIRCUIT

Janvary Term, 1038

It is hereby ordered by this Court that the following Rule,
be, and the same is hereby, adopted as a Special Rule of this
Court, viz:

SPECIAL RULE—JUDICIAL CONFERENCE

(@) There shall be held each year at the Asheville term of
this Court a Conference of all of the Cirenit and Distriet
Judges of the Cireuit for considering the state of business in
the various Districts, for devising means for relieving con-
gestion of dockets where this may be necessary, for improv-
ing procedure in the courts and for exchanging ideas with
respect to the administration of justice. It shall be the duty
of every Judge of the Cireuit to attend such Conference.

(b) The first day of the Conference shall be for the Judges
alone and shall be devoted to a discussion of matters af-
fecting the state of the dockets and the administration of
justice in their respective Districts, Members of the Bar
to be chosen as set forth in the succeeding paragraph shall
be members of the Conference and shall participate in its
discussions and deliberations on the second and third days.
. () Members of the Conference from the Bar ghall be
composed of the following:

(1) The Presidents of the State Bar Associations of the
States of the Circuit, and five delgates from each of such
State bar associations to be appointed by the President
thereof,

(2) All United States Attorneys of the Cireuit,

(3) One representative of each Grade A Law School
within the Cireuit.

(4) Lawyers of the Cireuit appointed as Members of the
Conference by the Circuit Judges. Each Circuit Judge shall

42408—388



annually appaint three lawyers as Members of the Confer-
enoe for that year,

(6) Members of Committees on Rules and Procedure
appointed by District Judges. Each District Judge shall
appoint two members of o Committee on Rules and Pro-
cedure 1o serve within his Distriet for a period of 3 years,
and all such committes members shall during their periods
of service be Members of the Conference,

If any State Bar Association President or Distriet Judge
shall fail, upon request, to appoint the delegates or members
of committees which he is herein designated to appoint,
the Senior Cireuit Judge of the Cireuit shall make such
Appointments,

{d) The Clerk of this Court shall be Secretary of the Con-
ference pnd shall make and preserve an accurate record of
it 1

Jasuvany 157H, 1938,

Joww J. Panxen,

Senior Cirewil Judge,
Evuiorr Nowrucorr,

U, 8 Circuit Judge,
Morgis A. Sorer,
: U. 8 Circuit Judge.

A true copy:

Teste:

Cravoe M. Deax, Clerk,
U, 8. Qircwit Court of Appeals, Fourth Circuit.
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6f24/38
MEMCEANDUM FOR THE PRESIDENT

Both the Attorney General and I feel that
the Moving Picture prosecution should not be
started without firet conferring with you.

However, there is a great deal of talk
now going on among the t's which
bothers me because socner or later some sort
of etory is coming out that the Moving Plcture
prosecution ie being stopped. I am at present
dodging the attorney for the Independents
after having stopped a set of resolutions which
they contemplated passing at the last meeting.

There is, therefore, need for an early
decision and early announcement.

/;;@mnm*/
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sHURMAN W ARNOLD
AESiET ey ATTERMT DAL

d Ué} Bepartment of Fustice

W

r:' June 24, 1938

MBIORARDUM FOR THE PRESIDENT

I na informed by Mr. Jackson that there ig
& possible conference with proainent individusls cop-
nected with the moving pleture industry. For your
informaticn in conpection with matters that may arise
at that conference, I show you a tentstive statement
which bas been prepared for relesse Lf an when the
court mcticn is taken. Thip statement has not been
passed or approved as yot, and it is glven you only as
our tentative ideas of what it should contedn in cage
they should be useful to you.

o et/

THURMAN AENOLD
Asmistant Attorpey Geperal




For immediate releasge.

DEPARTMENT OF JUSTICE

» 1958

-

In accordance with 1ts previously announced policy, the Department
of Justice today ilssued the following statement:

4 petition in equity was filed today in the District Court of the
United States for the Southern District of New York against the major
motion picture companies, thelr assoclated and subaldiary companies
and numerous individuals connected with the industry. The petitlon was
filed under the Sherman Anti-Trust Act and it alleges that the defend-
ants jointly and severally violated the Act.

Parties Defendant. The defendants nsmed in the petition are the
eight major motion pleture companies; vis., Paramount Pietures, Ine.,
Loew's, Incorporated, Irving Trust Company, New York, New York, as
Trustee in Bankruptey for Radio-Keith-Orpheum Corporation, Warner Bros.
Pletures, Inc., Twentieth Century-Fox Film Corporation, Columbia Pictures
Corporation, Universal Corporation, and United Artists Corporation, 25
subsidiary or assoclated corporations and 15 individuals, officers or
directors of the corporate defendants. The Motlon Picture Producers and
Distributors of Americs, Inc., a trade association commonly referred to
in the industry as the Hays organiszation, as well as its principal offi-
cers, are also made party defendants. The membership of this association
is made up, for the most part, of the major companies who are the other
defendants in this suit. Its activities are wholly financed by those
minﬂ:reuch:mt-ottun:aﬂduurhichu-lnidupmthn



in accordance with their gross annual revenues.
The inveatiga-

tion by the Department of Justice was made in response to numerous com—
plaints by independent producers, distributors, and exhibitors and by
the theatre-golng public. Independent companies complained that the
defendants were threatening their complete exclusion from the business.
The Department of Justice was interested on its own initlative because
the motlon pleture business is not a private affair, but & matter of
vital concern not only to those lmmediately interested but to 85 to 90
million people who attend the picture theatres every week.

Producer-Exhibitor Combinations. The public theatres constitute

the only market for the commercial distribution of motion picture films.
The finer theatres and theatre chains are now under the domination of
five of the major companies, Paramount Pictures, Inc., Loew's, Incorpo—
rated, Radio-Kelth-Orpheum Corporation, Warner Bros. Pictures, Ime., and
Twentieth Century-Fox Film Corporation, who, together with the three
other major companies, United Artists, Columbia Pictures Corporation
and Universal Corporatlion, control about 65% of all plotures produced.
The actual control of product ls even greater than would appear
from this figure, because from S0%f to 90% of the quality feature films
upon which exhibitors are dependent for the successful operation of
their theatres are produced or distributed by the eight major companies.
The control of the finer theatres by the five major producer-
exhibitors has glven them the actual power to exclude other producers




from those markets. This is the very essence of monopolistic power
forbidden by the Sherman Aet.

dbsence of Competition between Major Companies. In acquiring
theatres and chalns of theatres, the major companies have not occupled,
to any great extent, the same territory. Indeed, there is & virtual di-
vislon of territory. Operating in thelr separate divisions of territery,
the theatres of each major company afford a market for the pletures pro-
duced by the others. A4s the sggregate anmusl production of the major
companies is sufficlent to fill comfortably the theatre programs of
thelr respective theatres, outside pictures are put under an impossible
handieap. 5o close is the combination that these companies have pooled
their most valusble assets and made them availsble to each other. These
assets consist of stars and feature players of known drawing power, as
well as directors, techniclans and physical properties such as sets end
scenes. Seldom are these facilities made available to independent pro-
ducers.

Suppression of Independent Theatres. So far as ownership is con-
cerned, there are enough independent theatres to furnish the basla for
substantiel competition with the theatres controlled by the major com-
panies. This competition, however, is suppressed by the mejor companies
by denying to independents equal access to the films distributed by them.
A theatre affiliated with a major company 1s given first sccess to the
product of all the major companies before the independent is permitted
to exhibit 1t on any terms. Thus, in & territory where an independent
exhibitor is in competition with a theatre affiliated with a major pro-




ducer, he can not ocbtaln first-rum plctures. He must walt until the
affilieted theatre has skimmed the cream by prier exhibition. This is
true regardless of the price which the independent might be willing to
pay for the film. This is not the only handicap. There are special
types of contracts and contract modifications, including varlous possible
reductions in film rentals where plotures turn out to be unpopular, which
are given to the affiliated theatrs. The independent theatre is denled
such contracts.

The independent theatre 1s also subjeet to numerous diseriminations
such as block booking, full line foreing, the imposition of preferred
pleying time, and diseriminatory remtals which are most oppressive.

This monopolistic power has a tendency to force independent theatres
into bankruptey or to sell to the producer-owned theatre chains at the
latters' terms. The power of life or death in the hands of the major
producers as exercised today goes even further than government's power
of eminent domain, because 1t is controlled by mo judicial hearing,

Econosic Effects of the Combination. The broad effects of the ex-
ercise of thls arbltrary power may be summarized as follows:

(1) Theatre patrons in any commmity are given no cholece of the
plotures they desire to see. It is impossible for the taste of any com—
munity to find expression in its own local theatre. Each community is
regimented into accepting the kind of pleture which will make the most
profite on a netlonwide scale.

(2) There ie no opportunity for new forms of artistic expression
which are not approved by those ln control of the major companies, even
though there exist communities which would support theam.
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(8) The charge on independents for the use of the films is all the
traffio will bear and they have no place to turn for relief, They are
in a virtual state of peonage through the control exercised by the major
companies, Plotures may be withheld for any reason, or no resson at all,
The best summary of the evils of this producer-exhibitor omtrol has been
made by Mre Adolph Zukor, mow ochairman of the board of directors of the
defendant Paramount Pietures, Inc,, in a statement published in 1518 in

which he predicted exactly what has happened since that dayy

The evil of producing and exhibiting coalitions
is one of the gravest perils that has ever confronted
the motion pleture industry. For some time past this
condition has been developing and now threatens to
halt the industry's progress, if indeed it doss not
set it back beyond the point at which it first took
its place among the organized industries of the day.
It hae been permitted to develop this far because no
one individual, either produger or exhibitor, has
dared face the facts himelf, and compel cther pro-
ducers and exhibitors to face them with him,

* * * . .

We should all realize that the most effeotive
way to develop the industry to its largest capacity
is to maintain a broad epen field of endeavor in its
every branch, The exhibitors now enjoy the advantage
of having the cholce of several well-established
foature programs from which they can select any range
of subjects sultable to their individual requirements,
Also beoause these producing firms are well established
they are in a position to produce plctures far ahead
of release date, giving the exhibitor an added advan-
tage in being able to arrange his bookings far in ad=
vance, and therefore avail himself of & careful selec-
tion of subjects, The producers, in feoling that they
have all the exhibitors in the country as prospective
customers, are encouraged to make greater efforts and
expend blgger sums for their productions and equipment,
On the other hand, the exhibitors, in keeping all their
lines open, have the oholce of all the produotions on
the mariet. In this manner the business opportunities
of both factors are unrestrioted and permissible of
any possible expansion, The moment exhibitors 1limit
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the market of produsers, or the producers limit
the buying opportunities of the exhibitor, the busi-
ness is retarded and its growth is stunted, * » *

- - - - -

If the btusiness is to progress it must advanoce upon

the basis of free and unhampered selestion of prodwt

for exhibitors, large and small, and the exhibitors

alone can cure this evil by a resolute refusal to

be drawn into any allied scheme, even if the results

promised are of temporary benefit to themselves, = » =

(4) The monopolistio oomtrol of the defendants has resulted in
colessal waste and fantastic salary scales on the part of the producers
whish, through the prices charged, are a direct tribute levied upon the
Plﬁliﬂ-

Growth of Combimation During Last Twenty Years, In the early days

of the Industry, the three branches of produotion, distribution and ex-
hibition were to a large extent operated separately. A struggle for
indust ry ocontrol developed betwsen producers and exhibitors, as a result
of which some producers entered the exhibition field--as in the case of
the defendants Paramount Plotwres, Ing., and Warner Bros, Piotures, Ino,--
and some exhibitors emtered the production field, as in the case of Loew's,
Incorporated, In 1915, the very next year after issuing his prophetic
statement of the evils expected from such a oosb ination, Adolph Zukor,
then a leading producer, determined to cbtain control of as many theatres
as possible. He moved swiftly, Other companies moved to keep up with
him, The period of the 1620's beoams one of consgtant and aggressive ao-
quisition by major companies of independent theatres, That struggle has
resulted in complete domination and control of moving pieture theatres

on & nationwide soale by the major companies,
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II. REASONS FOR PROCEEDING IN EQUITY

The petition in equity which has now been filad comes as a result
of an investigation conducted by the Department and its obserwation of
the oparation of the motion pioture industry over a period of years, The
Department has concluded after long and careful study that thers can be
no hope of restoring free campet ition to the induet ry (both in produwctiaon
and exhibit ion) until the business of produc tion and distribution ia
divorced from that of exhibition, Such a result can be accomplished only
through an equity deeree which will require the major companies to divest
thamselves either of their ownership of theatres or of production and
distribution facilities. Ome reason for determining to proceed first in
equity rather than oriminally is, therefore, the fact that only an equity
decree can accomplish the result which the Department believes to be
essent ial,

A further reason for instituting equity rather than criminal pro-
coedings at this time should be noted, In the course of its study of the
motion piloture indust ry the Depar tment attempted, through the voluntary
cooperation of the major producers, to adjust the diffisult ies of inde-
pondent exhibitors who brought their problems to the Department and who
consented to such a course, This effort on the part of the Department to
saoure rellef for independent exiibitors was almost wholly unsuoccessful,
The major producers were advised approximately a year apo that although the
Department would continue to submit the problems of independent exhibitors
to them for adjustment, it would do so upon the distinet understanding that
it was to have an entirely free hand in instituting such procsedings under
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the antitrust laws as it might in its diserstion determine o be necessary
and proper. The Department believes that in the light of its dealings
with the industry in the past, it would be inequitable to institute a
general oriminal procesding at this time,

It should, howsver, be understood that the muity procesding which
has now been instituted may be followed by oriminal prosecutions in
specific instances of deliberate and aggravated violations of the law
which have continuwed subsequent to the date upon which the producers were
notified that further sfforts to make voluntary adjustments would not
prejudice the Department in its choice of remedies,

III, ECCONOMIC RESULTS TQ BE ANTICTIPATED

[¥]
—_——

Hestoration of Competition Ia Primary Aim, Restoration of frae

enterprise and open competition amongst all branches of the metion ploture
industry is the primary objective of this procesding, To this end, and
as a first step, a separation of produstion and exhibitien interests is
sought in order that all motieon ploture theatres shall be free from the
domiration and control of any producer or anmy group of Producers, and
shall be immediately responsive and responsible to the tastes and demands
of their respective patrons, Fresd from mroducer control, it is

believed that the theatres of the country will eonstitute a free, open
and untrammeled market to whigh all Produsers may have mocess for the
dist ribution and licensing of films based upon merit, Exhibitors
likewise will have access to all available mction ploture produet in
accordance with their respective abilities to pay for and utilize that

produot,
=B=
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Permanent injunctions to restrain all diseriminatory practices
against independent producers and exhibitors are also sught, It is
firmly belisved that the publie interest will be served by restoring
free enterprise to an industry whish affects so vitally the welfare

and morals of large sections of our citizenship,

Suit May Throw Light on Application of Antitrust Laws to Other

Industries. In addition to the bemefit to this particular industry and
its patrons, the present sult may sottls questions that are vital in the
applicetion of the antitrust laws to othor industries in which mamfacturers
or producers knit together through a common trade assoolation, seek directly

or indirectly to dominate and control marlmts,

Suit May Develop Heed For Cﬂﬁruuhnﬂ Action, TUntil the evidence

is produced, itis too early to state whether the antitrust laws by
themselves are sufficlently effective to restore competitive cond itiona,
If it appears from such evidence that further aid is needed, the results
of the investigation and trial will be brought to the attention of

Congrosss

Asslstant Attorney General.

Approveds

Attorney Generel o



July 7, 1938,

The President,
The Thite [fouse.

My desr Mr. Presldents

I return you herewith the letters recelved by you froa
Norman Thomas, deted respectively June 2 and July 5. It does
mwu-uumnrmummuim
personslly. If any snswer ot all is mede, it would, T think,
hﬂmhhhhnﬁ-nph-ﬁhmimhmhﬂu.

wi
kdinaping charges. hﬂﬂnfmfntthltlh'!hﬂlhd
mtﬂnhﬂﬂumﬂ,-ﬁrndHuntml.um
cﬂiﬂtﬁmmhﬂmﬁhpﬂh-mmltuﬂhm
thet no particulsr sction was required
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The President 2. July 7, 1934.

I assume that wiat happened was thst the officers put Mr. Thomas
& ferry bost in Jersey City and that the boat seiled away with him. Tt
8lso been held in the case of U. £. v. Wheeler, 254 U. S, 281, thet
deportation of imdividuals by an aroused community, or its jolice
suthorities, without any specific motiwe or purpose of selfish benefit
or gain, exeept the desire to rid the commmnity of such imdividusls or
to avola public disorder, cannot be brought within the Federsl Statutes.
This latter decision was, of course, prior to the passsge of the so-celled
Lindbergh Kidneping Act.

Moreover, for yowrinforastion, Way [ add thet there is a New
Jersey Statute which such more clearly covers the situstion than any
Federal Statute that could be cited. No doubt ¥Wr., Thomss has been
advised by his attorney with reference to the legaldifficulties involved
in seking his kddnep charge effective.

In addition to all the foregoing, we have obteined coples of the
procesdings before Judge Clark end sre Laving thes very carefully snalysed
to see whether any other Federal “tatute is involved which would warrsnt
actlon by the Departmeant of Justice.

T2 say the leest Mr. Thowss is & wery unressonable person and,
ay judgment, one of the most mentally dishonest men in public ' ife and
primary purpose in boabarding you and me with letters is for ropsgenda
e consumption. I am perfectly willing, and indeed would be yled,
from Wr. Venderbilt, whd ls & high-clees man snd & fine sttorney,
coberent statement of sny claim thet he can make in bahalf of Mr. Thomes

15

.ZEE,

and any suggestions that bhe way care to submit which would indlecste &
violation of any Fedsral Statute. The moment tide errives it will be
glven full, complets, and courteous considerstion.

In view of the foregoing it rather seems to =e that & short
letter along the lines of the draft enclosed, written by one of your
Seecretaries to Wr. Thomas, would fully meet the situation.

Sincerely yours,

L]

JMLLL L b L
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PROPOSED LETTER FOR SIGNATURE gFf ONT OF THE SECRETARIES
70 THE PRESIDENT

Homoranble Norman Thomas,
206 East 18th Street,
New York, N. I.

Dear 3ir:

Thhﬂdmtmmm-ﬂuhuﬂah:nlr
recent letters.

It ie my understanding that you have eaployed
¥r. Arthar T. Vanderbilt, on eminent attorney of Hew Jeraey,
to represeat you. Imid, therefore, suggest that ¥r.
Vanderbilt comaunicete directly with the Attorney General,
setting forth any suggestions that he may have to make
relative to the law and facts as they may be pertluent to
the scts of which you complain. In this way it will be
possible to dispose of Lhe astter in orderly fashlon.

Very truly yours,
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