


July 13, 1934,

Dear Briang

That wus & very interestlog letter you wrote

are 81l {ine fallows and dolng & grand plece »f work.

¥ith warm regerds In which Girs. Cusmings
Jolns me, I am

Sincerely vours,
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BRIEN McMAHON

ASSISTANT ATTORNEY GENERA
WASHINGTON

London, Kentu
July 6, 1938 a?}

Dear General:

Well, trying a County is quite = Jobl As you know, we
have been on trial since May l6th. We are now on our ninth
week. As I told you over the phone, I think we put in a
splendid case with one hundred fifty-five witnesses and then
the flood gates were opened. I have never seen more perjury
in all my experience - it 1is really unbelievable, For
instence, today they introduced eight witnesses who swore that
organizer Youngblood killed organizer Musick's son, I think
we shattered them on cross, but if there is a doubtful man on
the jury it does give them something to argue about. This is
just a sample of what has gone before,

Judge Ford ruled that they could outline events which
happened in Harlan County and surrounding Counties in Ken-
tucky and even in Tennessee from 1931 on, to show their
motive for fighting the United Mine Workers. I think the
Judge's ruling is correct. 1In other words, if a man is
being tried for murder he should be permitted to show that
he heard that he was threatened by the deceased and the pro-
secution would not be permitted to show that in fact the
deceased had never threatened him, but would have to show
that the accused had never heard that he had been threatened.
You may well imagine with what delight they received this
ruling and how well they are taking advantage of it,

In 1931, in the depths of the depression, the United
Mine Workers had just a skeleton organization in the County
and three wage cuts occurred in rapid succession. The miners
went on strike and some of the same gun thugs - deputy
sheriffs who are now on trial - tantalized them into a battle
end three of the deputy sheriffs got killed. They railroaded



sixteen of the miners to the penitentiary by the same character
of perjured testimony that we are now being treated with. The
starving miners broke into some stores at that time and while
& graphic descriotion of the looting and the killing has not
been permitted by Judge Ford, they have, nevertheless, been
allowed to ecite these things as their reasons why they fought
the United Mine Workers. All violence of any character in
every strike, end there have been many of them, i3 being re-
ferred to by the defendants.

Probably worst of all is the fact that after the battle
of Evarts the Communists got a strong foothold and much com-
munistic, anti-religious and atheistic literature was cir-
culated. One of the defendant operators gave the cireculation
of this literature as his reason for opposing the United Mine
Workers and that is why it ie now before the Jury., It is
filthy stuff. The only way we c% combat it is in showing
in truth and in fact that he had n the literature and thet
he really didn't believe what he’Was told, nemely, that it
came from raided United Mine Workers headquarters,

I 8t111 have strong hopes of some convictions, but I
wanted to give you first-hand a brief picture of the situation,
factors, to my way of thinking, 1s to see members of the bar
with country-wide reputations, hatching up perjury,

With kindest regards to Mrs. Cummings and yourself,

I am,
Ein?on;ly yours,

Honorable Homer S, Cummings,
Attorney General of the United States,
'l!hinsm, L. Cs
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THE ATTORNEY GEMERAL
WASHINGTON

July 13, 1938,
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My dear Mr, President:

Judge Denman wrote the inclosed letter to
Mr. Holtzoff, who, as you know, is connected with
thilﬂwhntmdmmuhuﬂ, amongst other
things, the matter of collecting judicial statistics,
The letter from Judge Denman is so interesting that
Imughtlmﬂdamditmmmrorm
leisurely reading when you have tiza. I am frank
to say that the affairs in that circuit have worked
out exceedingly well and that Judge Denman has done
an excellent job. The comparative statistics Fou
will slso find of some service. Ineidentally, I
draw your attention to the marked passage oo the
third page of Judge Denman's letter,

The White House.



Iihblhunlbnuli-t-IAnuu:
Winth Fabicinl Ciremi
B Franciars, Culifornia

July 11, 1938,

Alexander Holtzoff, Esg.,
Department of Justice,
Washington, D. C.

My dear Mr. Holtzoff:

We have Just finished our fiscal Yeer and the Clerk
has made his usunl computation of the number of opinions writ-
ten by eech Judge, & copy of which 1is atteched,

Also 18 attuched the prevalling opinione reported in
the Federal Reporter for the same fiscel yesr (July 1, 1937-
June 30, 1938) for ell ths 43 sctive circuilt judges through-
out all the circuits. The difference between the two tabula-
tions is due to the time it tokes to correct ond edit the
opinions after rendering them.

The Attorney General and you, with whom I have spent
S0 miny hours on the preparation of ma eérisl for the Adminis-
trution's court reforms, will be plessed to mow that the
Hinth Circuit hes redeemed the promises 1t made to the pd-
ministration which has sided us in gradually raising our court
from 3 Judges in 1932 to the present 7.

I was able to state to the local law Journal, "The
Hecorder®, the following &s the effect of the Administration's
eourt reform project in this, the first fully staffed of the
ten circuits:

"l. 'That we had in effect ebolished terms
of court by making the last day of one term the day
before the next.

"2. 'That we had made the writing of briefs
commence with the printing of the transeripts when the
case was fresh from trisl in the lower court,

L]

"3. fThat we sat, three of us, on alternate
days, thusz giving eclear time of a day to freshen on the
briefs for the next day's hearing.

W',
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"l. 1'That, akin to the practice in the
British appellate courts, the judges participated
freely in arguments, exposing their partiully devel-
oped views of the case and extending counsells time
for argument where necessary to glve him every chance
to meet the ideas expressed by the court.

"5. 'We had made the court truly current
within & single year's time by pressing ourselves to
clear up our arrearages. That true currency 1is shown
by our June San Francisco calendar, in which cases
are heard LLhin Tefl JAYE BTLer Teachine issue on the

"No longer, it was pointed out, is the 1iti-
gant delayed in his justice by an adjournment of the
court from June until Detober. Last summer the Ninth
Circuit held its first summer session--which 1s under-
8tood to be the only one held anywhere--and this year
calendars will be called in July, August and Septem-

er.,

—

"In fine, it was brought out tice in the
z/ eourt never takes cation thqggh tﬁa u e
ﬁEEeIE Thike thelrs.n

Naturally, I felt the heaviest pressure was upon my -
self, because I personally made representations in Washington
concerning the court's condition and need. Hence it was a
pleasure to share with Judge Hutcheson of the Fifth Circuit
the position at the head of the list in number of prevailing
opinions appearing in the last fiscal year of the Federal
Reporter. We each managed to write 9% prevailing opinions,
against an average of the 43 active reuit Judges of ;2.}.

I think you will find, on the retmrn of District
Judge St. Sure from his summer vacation, that the Northern
Distriet of California, with its newly added District Judge,
bringing the number there to 4, will clear its arresarTages
and, in & short time, be able to show to the litigants that
thelr lawyers have no excuse in any single trizl civil case
to require more than é months between the filing of the com-
plaint and the final judgment or decree.
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With this ecircuit and one district showing what can
be accomplished, 1t will be much easier to bring about the
same conditions throughout all the federal courts,

I was very agreeably suprised to find my name men-
tioned in a group of those under consideration for the vacancy
on the Supreme Court. I do wish =o ong would make the sug-
gestion that the policy of the Administration with regard to
appointments to and promotion in the federal bench is quite
different., AS I understand it, the ege limit applies only to
the creation of new federal Juégﬂa. What happened in the case
of Judge Willisms of Oklshoma indicates that promotion from a
lower to & higher bench 1s made regardless of age.

When ere you coming out here to try that group of
cases? The temperature is about 64 and might possibly get up
to 75. How 1s it in Washington now?

Very cordially yours,

2D |




OPINIONS RENDERED BY BEVEN CIRCUIT JUDGEE IN U, 8.

CIRCUIT COURT OF
DURING FIECAL YEAR 1938

FOR THE NINTH CIRCUIT
July 1,1937-June 30,193

This is the figst Fiscal Year in which the Court
had seven Cilrcult Judges.

AR AR ARRRRARS. L.

JUDGE Prev, Cong.
*wilbur, C.J. 28 1
Garrecht, C.J. 29 -
Denman, C.J. &7 2
Mathews, C.J. 36 4
Haney, C.J. 39 6
** stephens, C.J. 30 3
** Healy, C.J. 38 2

Per Curiam o, «f
TOTALE 272 18

DAss.  Misc, Total
7 6 i
2 1 32
a 5 83
5 3 ”
6 2 51
¢ ’ 3%
- 2 42
— -l —
23 29 342

Prev. signifies prevalling opinions
" congurr ol

Cone.
Diss, " dissenting

Hise. " miscellaneous »

L]
{on rehearings, motions, etc,)

.
Judge Wilbur wrote the opinions in 15 hea
awWay many in ArTearage.

-
Less opinions from Judge Stephens and Jud

VY patent cases, elearing

ge Healy because n

appointed and
o . llm;n ::.bmklu of partially completed

Judge 8 absent 2 months in completing unfinished

cases as strict

Judge.




WREVAILING OPINIONS RENDERED BY CIRCUIT MEmERSEREEE JUDCES
IN ALL OF THE oF AB t!
FEDERAL REPORTER (89 F. (2d) No. 7 =~ F. (2d) No. §
PUBLIBHED DURING FI YEAR 1938
EIRET CINCUIT BIXTH CIRCUIT
Binghem, C.J. 22 Moorman, C.J. 12
Wilsen, C.J. 21 Hicks, C.J, 22
lﬂrm. C IJ - 1‘ lm.. GQJQ 25‘
Allen, C.J. 22
BECOND CIRCUILT
SEVENTH CIRCUIT
Manton Cuds 55 -
Hend, L. C.J. 42 Evans, Cods 40
Bwan, Cd. A5 Eparks, C.J. AD
Hand, A. C.J. 38 Major, C.J. 30
Chanse, C.J. 40 Treanor, C.J. 7
IHIRD CIRCUIT EIGHTH CIKCUIT
Buffingon C.J. 46 Btone, C.Js 18
Biggs, c.J. 1 Gardner, C.J. 28
Da B, g-i- ﬁ mbﬂm' g-:- ﬁ
Mm - - -
i Thomas, : I:..I: 28
FPOURTE CIRCUIT
MINTH CIRCUIT
Parker, C.J. 31
Northeott C.J. 27 wWilbur Cads ¥
Annar. c.J. %W naﬂt. Cuds 28
EIFTH CIRCUIT Han
'l": c:: ‘-ﬂ‘
Foster, C.J. 52 lt:r;-u. Cede
ll.blqr, C.7. 55 CuJ,
Holmea, C.J. &1
nm.' r:.'.:r: %
Williams, C.J. 15
TOTAL OPINIONE 1402
43 Judges, average 32.5
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‘, THE WHITE HOUSE ) X
0\ WASHINGTON ‘v](
July 16, 1838.

MEMORANDUE FOR
THE ATTORNEY GZNERAL

Just sailing. Yours about Dean
Clark has come, I will hold up the appoint-
went untll the meeting of Congress,

¥. D. R,

-



(BFfice of Berteral
o'

July 13, 1938,

PERSONAL AND O,

My dear Mr. President:

Following our last conference with reference to Dean Clark,
I discussed the metter with Senator Wegner. He was delighted with
the solution. He thinks very highly of Dean Clark and feels it would
be an admirable selection., He wented me to convey to Dean Clark his
expressions of high regerd and his hope that Deen Clark would aceept
the tender of appointment. Incidentelly Senator Wegner indicated that
it would relieve him of some poseible embarressments in comnection with
cendidates whose names have been suggested in New York.

After this discussion with Senator Wegner I had an interview
with Deen Clark end told him thet I was suthorized by you to tender him
the eppointment on the Second Circuit. He was grestly pleased and promptly
accepted. He expressed the hope that the matter might be regerded as
highly confidential, in view of his situation st Yale. I do not know
exactly what the complications are but necessarily he must make quite &
number of adjustments. There is also involved the question of confir-
metion and I imagine that he would not went to relinquish his position
£s Dean of the Yals Law School until he had been confirmed,

I indicated to Dean Clark that I thought this would be entirely
feasible and that I saw no controlling reason why there should be any
interim appointment in this case. I feel that the matter could be held
until the opening of the next session of Congreas. I hope that this
accords with your views. There is no overwhelming resson, based upon
the condition of business in the Second Circuit, that would require an
appointment this Fall and if the ectusl nominetion could be delsyved
until Congress comes in it would relieve Dean Clark of any possible
embarresament. I hope it will be possible to follow this course.

Dean Clark recuested me to express to you his deep appreciation
of your kindnees end his gratitude for your confidence in him.

Sinulyu, /"‘/—

(o

Tha Prdsident
The ihitu House.,



My deer Mr. President:

Than I saw you at the stoation when you were about to
depart on your trip, you informed me that you had recelived a
rod hot telegram from Carter Glese indicsting his determinetion
to realst the confirmation of your nomines Judge Floyd Roberts,
recently glven an interim sppolntment s District Judge in the
Western Distriet of Virginis. Very likely Senator Glass will
eool off when the time comes.

I was reminded,; however, of an incident which oecourred
In the sdministration of President Theodore Roosevelt in 1906,
and which is rolated on pages 531 et sec, in"Federal Justice® by
Cummings and MeParland. 1 am eending you enclosed herewith &
copy of m few pages of the book covering thet inoident.

From all spcounts I heve heerd your trip is an outstending

success from avery point of view. I think you did s wonderful job
in Kenmtucky, end indeed everywhere else for that matter.

fith best wishes for & health-giving vacation, and with

nffectlonates greetings, I am
Sincaraly 5 .
. v

The President,
The White House.
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THEAPTORNEY GENERAL = | ',
WASHINGTON :

r')p\ September 19, 1938,
W et
| /{ 3 I| R

My dear Mr, President;:

I return the clipping from the
Sacramento BEE. Pﬂ“m‘ll?, I think the
point is well taken,

Sincerely yours

The President,

The White House.
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Dear Homar:i=—
Many thanks for yours of the

twentieth and the oopy of She spesch ~—
which is grand.

AS ever yours,

Washington, D. 0.



(Office of the Attorney Beneral
Washington B.C.

September 20, 1938.

The President,
The Thite House.

My dear Mr. President:

This supplements what I said over the telephone & few nights ago
asbout the Connecticut situation.

Then I reached New Haven the day before the Convention and had con-
ferences there on September 12 with our friends, I found the situation
as I had depicted it to you when I telked with you at Hyde Park and as I
hed enalyzed it & couple of months ago. There was not the remotest
chence of & deadlock. The nominetion of Lonergan wes so cleerly
foregeen that the Kopplemann movement became gomewhat absurd and, I regret
to say, was conducted in & manner which was neither helpful to him nor to
enyone else.

For your informetion, I think I ought to sey that on Mondey, July 18,
I had & telk with Mr. Kopplemann on the telephone at which time he was con-
sidering the possibility of anmouncing his candidacy. I told him I had
gone over the situstion very thoroughly and I was satisfied that, if Senator
Lonergan made & strong New Deal speech and pledged his fealty to the leader-
ship of the President, it would cut the ground from under any movement to
defeat him. And, moreover, that I would have to say it wes 8 "New Deml
speech” and that no friend of the President could find fault with it. I
further told him that I had reason to belleve Lonergan would meke such a
speech. I, therefore, advised Mr. Kopplemann to delay action until he
saw how things came out. I told him that I did not want to see him get
out on & limb end have the limb sawed off. He thenked me for this advice
and said he would think it over.

That very afternoon, Monday, July 18, Senator Lonergen made his speech.
1 do not know whether you have seen a copy of it or not but it was a vigo-
rous "Néw Deal speech" and embodied & promise to go down the line with you.
It was so mich better than I had enticipated thal I was gratified and
relieved, That same day I gave out the statement which was quoted in the
press and which, no doubt, you have seen. Shortly thereafter, perhaps &
day or two, I sent you & radio message as to the situation.
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The President 2 Beptember 20, 1938,

Mr. Kopplemann did nothing after July 18, in the matter of announcing
his candidacy, until Wednesday, the third of August. He, therefore, appar-
ently took sbout two weeks to think the matter over end then took the leap.
Why he did this, or upon what ill-sdvised counsel he relied, I have no means
of lmowing as I wae in Visconein at the time. His candidacy went from bad
to worse. Its only effect was to stir up animosity and give the opposition
press an opportunity to picture the battle as "A New Deal" defeat. A1l
hends would have been better off if he had heeded my edvice.

In the meantime the campaign by Archibald McNeil, who also had gone into
the contest without the slightest encouragement from me, was completely blan-
keted. When the Convention met at Groton, Connecticut, it wes epperent that
McNeil would have very few Delegates, perhaps only the Delegation from Bridge-
port end this Delegation for one ballet only. He, therefore, withdrew and
secondea the Lonergen nomination.

At the last moment & lawyer named Thomas C. McDonough entered the rece -
partly to seve the New Britain delegetion from embarrassment, pertly in the
vain hope of a deed-lock and partly for advertising purposes.

The Kopplemann menegers kept up & bold front, but anyone with an ocunce
of political sense knew how it would come out. The final result was

Lonergan 953 % Kopplemann 106 % McDomough  24%

The only reel contest in the Convention was over the Lieutenant Governor-
ship. The leading candidates were Thomas Hewes and Joe Tone, the Labor Com-
missioner of Connecticut. The latter hed quite & good deal of support and
did faidy well. The great bulk of the delegates, however, preferred Hewes,
especielly as Governor Cross will probebly not run agein end the Lieutenant
Governor, if elected, would be in & favorable position for the nomination for
Governor two years hence. In view of the Weterbury scandals, which had
affected Lieutenant Governor Hayves, it was obvious that great care should be
exercised in nominating his successor.

Tommy Hewes has had & good deal of experience as advieor to Governor
Crose and has rendered public service in connection with Civil Service reform
in Connecticut and in connection with the Governor's Reorganization Eill, and
is universally respected. Moreover, the Governor wanted him. Tone had
ardent friends and bitter enemies. In addition to this Tom Spellacy, and the
remnants of his machine, brought out a candidate of their own and inspired
the candidacy of still amother contender, the idea being to deadlock the
Convention and control the situation.

Under these ocircumstances, there was mothing left to do except to push

through the candidacy of Hewes. This was done successfully and the final vote was

Thomas Hewes 7L Fdward F, Ahern 110 %
Joseph M. Tone 207 Thomas F. Byle 52
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The present state organisetion has now, in four successive conven-
tions, fought off the Spellacy organization until it is battered beyond
repair. Eonergan was not purged but Spellacy was. Our organiszation
is a good one and is led by men of character and we are in excellent
ghape to go on with the campeign. Our people seem to have confidence
in the result of the slection. The Republicans sre in terrible shape

and have but littls hope.

As & meagure of political wisdom the nomination of Lonergan was
clearly indicated. I had thoroughly canvassed the situation on my
previous visits to Connecticut, &nd kept in constant touch with it while
eway. There wae no outstending candidate who could oppose him with any
hope of success. Such an attempt might very well have brought on the
dominance of the Spellacy group and would have so disorganized the Party
and so discouraged those who have been trying to build up & respectable
leadership that there would have been little hope of electing the ticket.

The Platform mcclaims your achievements and pledges feelty to your
leadership. It is & progreseive document and ought to have a wide
appeal. Senator Meloney's keynote speech was admirsble. It did my
heart good to hear the delegates cheer every mention of your name.

The course matters tock mede it appropriate for me to address the
Convention in its closing hours, The speech went over with a bang. I

enclose & stenographic copy of 1t.

I have just received a letter from Archibaeld McNeil, a copy of which
I also encloge. I am sending it to you because now he sees what he

did not see before.
Sincerely ruur-a:-; /—
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ARCHIBALD MeNEIL

ANCHORAGE DRIVE
BRIDGEPORT,
CONNECTICUT.

September 16, 1938,

Hono. Homer S. Cummings, Attorney General
2700 Tilden Street,
Washingten, D. C.

My dear Homerp

I recall your favorite remark that "if the Democrats
of Connecticut would follow my advice, they would be better off
in moet instances", Tide statement so often expressed by you
was never more correctly demonstrated than in this past conven-
tion. It ie now clearly obvious to me that there never was
& chance to defeat Lonergan's nomination, even hed the Adminia-
tration thrown its influence and support to another candidate.
However, I have no regrets for my own attitude and participation
during the campaigpn, and as you probably kmow, I volunteered to
teke the platform and seconded his nomination and also wvoted to
cast the Bridgeport vote for Gua.

I have written him, ss per copy attached hereto, and
presume the boys will call upon me at least to mssist in securing
the necessary funds for the campaign.

With kindest regards,
Cordially yours,
(s)  Arch

AMeN;jen




Stenographic Report
of
REMARKS BY HONORABLE HOMER CUMMINGS
Attorney-General of the United States
at the Democratic State Conventionm,
at Groton, Connecticut,
Wednesday, September 14, 1938.
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MR. CHAIRMAN, LADIES AND GENTLEMEN OF THE CONVENTION:

I thank your distinguished presiding officer for his courtesy
in calling me to the chair, I congratulate him most heartily upon his
fine and statesman-like speech of last night. It was an inspiring utterance.
I congratulate him also upon the superb manner in which he has conducted
the proceedings of this Convention. Connecticut is proud of him and of his
outstending public service; and I am proud of his friendship. (Applause)

It is good to be at home, mgatuidfrimﬂnamdtonlupth-
hends of those with whom for so many years, in fair weather and in foul, I
have fought here in Connecticut the battles of Democracy. One of the
greatest joys of my life in these latter years has been to render that service
in an association of friendship and mutusl confidence with a beloved and in-
gpired leader, who in a dark hour lifted up the hopes of the nation, set our
country upon the ways of prosperity, wrought the neglected reforms of a gen-
eration, and restored order and confidence to stunned and discouraged people.
(Applause) I bring you the salutations and affectionste greetings of
President Franklin D. Roosevelt. (Great Applause)

This is a New Deal Convention., (Applause) No ocne has been or
could be nominated here who did not accept his leadership, and who did not in
his heart of hearts resolve to support the President as he seeks to carry
forward his program of humanity and justice. (Applause)

As for myself, with great delight I greet, upon the eve of anmother
victory, the embattled, unconguerable, cheerful, sometimes contentious, fre-
quently turbulent, but nevertheless harmonious and unterrified hosts of



Democracy. (Laughter and applause) And, in & aspirit of abundant sympathy,
I commiserate with that group of umhappy, discouraged, battered, and disor-
ganized stateamen who are to meet later this week in New Haven to go through
the ritual of a perfectly useless performance. (laughter). Without leader-
ship, without program, without prineiples, without courage and without hope,
they will not be offended if I suggesat that thelr organization, if it may be
called such, is the vermiform appendix of the body politic, irritating at times,
but totally unnecessary. (laughter and appluse).

The country needs Roosevelt and Roosevelt needs to have his hand upheld
in he difficult days that are ahead. Much has been done, but much remains to
be done. From this convention hall, as with one voice, we send him a message
of faith, allegiance, and affection. (Applause)

Oh, I know there have been differences in the past. There are people
who prefer to dwell on these things, but as for myself, I am concerned not
with the past, but with the future. Let the dead past bury its dead. We are
all marching in the seme direction and under the same leadership. The only
contest amongst us is a measmuring of our common fealty to the greatest leadership
that America has known in generations. (Great applause) Again I say the country
needs Roosevelt. He is striving, in a few short years, to supply the reforms
and readjustments that ought to have been spread over the last twenty years.
He is doing the work that the Republican Party left undone in the long and dis-
tressing period from Harding to Hoover. He knows that the best way to protect
our institutions from domestic disorder and from alien and subversive influences
is to make those institutions serve the purposes of our vital and growing people.
While other men talk of preserving Democracy, he is devoting his great ability,
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his high intelligence, his understanding heart, to the task of making
Democracy work. . say to you in all seriousness that President Roosevelt
is the one best bet of Democracy in a distraught world. (Applause)

If you look mcross the waters to the troubled peoples in foreign
lands, you will find little encouragement for the eriticism of conditions
in this comtry. Lo mop up unemployment by putting millions into the Army
and setting more millions to work manufacturing mmnitions of war may be one
way to meet the unemployment situation, but it is not in amccord with American
ideals. And let me add this, too: With millions of storm troups set upon
a hair trigger for release into another international conflict, with constantly
accumulating bombing planes ready to destroy 1:.hn cities and the populations of
Europe, with supplies of poisonous gas belng feverishly prepared for their
hideous pupose, with one country already plunged into the vortex of a ghastly,
fratricidal conflict, and with two great nations slaughtering thousands upon
the field of battle, and destroying coumtless nunbers of innocent non-combatants,
we are justified in uttering a fervent prayer of gratitude to God that we have
in the White House a man who loves peace, and above all men else, knows bhow to
preserve it with honor. (Cheers)

And so my message to you is to close ranks, to submerge minor diff-

erences, and to march on to ntulput-rmhimtumthumdmcnofuur
beloved leader, the greatest figure in the civilized world, President Franklin

D. Roosevelt. (Applause and rising demonstration)
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Ty/’ THE ATTORNEY GENERAL
i WASHINGTON b

September 22, 1938,

My dear Mr, President:

Enclosed herewith you will find
en impromptu after-dinner speech which I made
at a dinner given by the Chicago Bar Association
in honor of Lord Macmillan, It is very brief,
and I thought you might be interested in reading
it.

Sincerely yours,

The President,
The White House.
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AN ADDRESS IN HONOR OF
THE RIGHT HONORABLE
LORD MACMILLAN

—q.‘.—_

HOMER CUMMINGS




Stenographic Report of an
Appress by the

Honorable Homer Cummings

ATTORNEY GENERAL OF THE UNITED STATES
before
The (hicago Bar Association
on the occasion of a dinner in honor of

THE RIGHT HONORABLE

Lorp MacMILLAN

LORD OF APPEAL IN ORDINARY, LONDON

August 2, 1938 - Chicago, Ilinois



AN ADDRESS IN HONOR OF THE
RIGHT HONORABLE LORD MACMILLAN

e —

HOMER CUMMINGS

Mr. Chairman, Lord Macmillan, Members of The Chicago
Bar Association, Ladies and Gentlemen:

aM, of course, very grateful to your distinguished

President for his generous words of introduction.

The manner in which I was persuaded to come
here he has so fully revealed as a family secret that I
need not dilate upon that aspect of it any further.
[Laughter.]

I think, however, that I ought to say that any invi-
tation that draws me to this city is always a welcome
one. Many of you know, and perhaps all of you
would be interested to know, that I was born in
Chicago. I was born here at a very early age [laugh-
ter] and removed from this place at the mature age
of eighteen months without any prior consultation
with me on the part of my parents [laughter], al-
though family history records that as the train drew
out of the station, I set up a vociferous protest.
[Laughter.] That, undoubtedly, was due to a premo-
nition that I was leaving perhaps the greatest city in
the world. [Applause.]



It is fine, indeed, to be here and very delightful to
hear such generous things said about my work. It is
true that a large proportion of my time, as Attorney
General, has been given to the problem of accelerating
the administration of justice in the Federal courts. I
have long believed and still believe that delay in the
administration of justice is the outstanding defect in
our judicial system.

We of the legal profession have so long been accus-
tomed to the law’s delays that we have not realized as
fully as we ought the inherent vice of it and the demor-
alizing effect which it inevitably has upon the ad-
ministration of the affairs of our country. So, I was
very glad indeed to have had a part in bringing about
the adoption of the rules which come into effect on
the 16th of next month.

The law that permitted the Supreme Court to draw
the rules had, as you know, been long under consider-
ation by the American Bar Association. In a moment
of discouragement at the meeting at Grand Rapids
in 1933, the effort was discontinued. I thought that
I would have a try at it myself, and so the law was
drafted and introduced in 1934 and miraculously
passed within about ninety days from the time it was
urged upon the consideration of the Congress,
[Applause.]

As I have confided to other audiences, this is prob-
ably due to the fact that I am somewhat of a politician.
[Laughter.] I found it desirable and helpful to ap-
proach the appropriate committees by numerous and
devious methods. [Laughter.] I think that you might
bcinterumdmknnwthatthmivmaﬁmcwhmit
was touch and go whether the rules would go through
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or not. I labored with the committee in the Senate
and with the committee in the House, and finally by
personal appeals, pathetic persuasion, and something
approaching imprecations, had caused most of the
opposition to dissolve.

There was, however, in the House Committee of
the Judiciary one recalcitrant person with whom I had
extraordinary difficulty. He told me he had made
speeches against the idea, that he was on record against
it, and that when the matter came up in the House
he would be obliged to protest.

The situation was such that only unanimous consent
would permit it to pass, and one voice raised in oppo-
sition at that critical moment would have been fatal
to the entire project.

I labored with that man for hours, and finally we
compromised. He agreed to adhere to his principles,
and in order that he might not forego them, further
agreed to absent himself from the House when the
matter came up. [Laughter.] It was by such a nar-
row margin that this great reform came about; and
now we are pluming ourselves upon it and taking great
consolation in the fact that this forward step has been
taken. I am free to say that I personally regard it as
the most striking advance that has been made in the
administration of justice in this country in half a
century. [Applause.]

I think, too, that much will depend upon the manner
in which the bench and the bar approach the rules
when we come to their interpretation and their use in
practice. If these rules succeed, as we think that they
will succeed, then indeed we may hope that the prin-
ciples embodied in them will ultimately become part of

5



the practice in many of the now backward States,
and that utlimately we shall have in this country a
rounded and effective system of procedure.

I have noticed that your Chairman, in his generous
address, made some reference to the activities of the
Department of Justice in the field of erime and crime
prevention. I need not go into that aspect of the
matter, because the peril under which we were labor-
ing and the manner in which we dealt with it are
pretty generally known to our people throughout the
country. But I have often thought that unless we
could create a condition wherein our homes were
safe from invasion, and the sanctity of human life
was in some degree respected, unless the administra-
tion of both the civil and criminal law could move on
in an orderly fashion, it would be well-nigh impossible
for the Government to deal successfully with the intri-
cate and difficult domestic problems which always
vex a great and vital people.

Without order we cannot progress; and I think that
is true of international affairs as well. How can the
nations, laboring under the dread and peril of war
and the possibility of a complete break-up of civiliza-
tion—how can they deal, each nation within its own
scope and jurisdiction, with those insistent problems
that the people are urging their governments to solve?

Peace is not a gift; it is an achievement, and the
world will have peace when men deserve it. But this
we know—that life is the common adventure of all
mankind, and under the complexities of modern ex-
istence, also a common destiny. There can be no
peace except a peace common to all the world, and no
lasting prosperity that is not shared by all. And it

6
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has sometimes perplexed me, Lord Macmillan, to
realize that art is international, literature is inter-
national, science is international, but law is not inter-
national; and somewhere, hidden in that thought is
the answer to many of our difficult problems,
[Applause.]

- So, when a great jurist from another nation comes to
visit us, something peculiar and especial tugs at our
heartstrings. The visit of Lord and Lady Macmillan
has been an event in American life. This great man
who sits at my right has drawn upon the abundant
reservoirs of his generous nature and we have all been
refreshed and encouraged. Rich in experience, rich
in service, rich in honor, he has had a distinguished
career; and he possesses, in marked degree, those
engaging human qualities that are a part of his price-
less gift of friendship. T trust that I may be permitted
to indulge the hope that as he goes back across the
water and as the events of the years carry him on,
there will always be a place in his memory for those
devoted friends here who are following his career with
affectionate interest. [Great applause.]
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Aepartment of Justice,
Washington. \

September £3, 1858

Control of Commodity Pricee hy the
Federsl Government during Wars not
Involving the United States as a

Belligerent

Recently the President asked what could be done by the
Federal Government to control prices of commoditles In the event
of wers in which the United States is not a party belligerent.
Conferences on the subject heve been held between Assistent Attormey
General Jemes W. Morris, Assistant Solicitor Generel Golden W. Bell,
Special Assistant to the Attorney Genersl Alexander Holtrzoif and
J. T. Fowler and Edward First, sttorneye, representing the Depart-
ment of Justice; Paul H. Appleby, Assistant to the Secretary snd
Mordecal Fzekiel, Economie Adviser, representing the Department of
hAgriculture; Ouerra Everett, Chief of Divieion of Commercial Lawe and
Joseph Meehan, .Chief, Divislon of Business Review, representing the
Depertment of Commerce, and Admirsl Christisn Joy Peoples, Director,
Procurement Divielon, Treasury Department.

&

¥
I.

As before and during the World War the prices of some
commodities incressed snd those of others decreaced, adequate control
would require mesns to anticipete end regulste undue fluctuations both
upwerd snd dowmward. By control of prices is meent not only the direct
fixing of them but also the indirect regulation of them through control
of the causes by which they are affected, from which they result, end
of the existence of which they are menifestations. MWost of the price
problems at the time of the World Wer were caused by the methods used in
private and governmentsl finsneing., It is essentisl, therefore, that
control of the general financiel snd monetary situation be considered
along with thet of commodity prices since what commodity price problems
will heve to be feced will depend in large pert upon the financlal
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policies adopted. What means the Federal Government hes power to
exercise to effect control ims one question; but which of the divers
methods aveilsble to it are best adapted to accomplish the ends
desired from economic, socisl and politicel viewpoints is en
inseparable practicel gquestion of equal importance thet cennot be
trested didactically at any given time but must be studled constantly
in the lizht of the unpredictable and verieble circumstences to which
wers give rise.

II.

Direct control or fixation of prices by the Federal Govern-—
ment would require legisletion hy the Congress. While the Supreme
Court apparently cennct be s&id to heve passed upon the Federal power
to regulste prices of commodities in interstete and foreign commerce,
its declsions, especially those of recent date, indicete the probability
thet the Court as now constituted would uphold legislation providing
for direct regulation, particularly in an exigency such as war which,
notwithstanding this country be not party to it, would have the effect
of disrupting prices and the orderly flow of our interstate and foreign
commerce. It is unnecessary to do more than enumerste soms of the ceges
which with those cited in them lead to this inference: Blogk v. lirsh,
EEE 0. 31 .155; LE!! Ei Ve mﬂ_};, £58 0. S‘r 242; m Ve m’ 2Ts :-It Srl

418; Nebbia v. New York, 291 U, S. 502; Carter v. Carter C Co., 288 U, 8,
258; West Coast Hotel Co. v. Parrish, 500 U. 5. 379; Labor Board v. Jomes

and Laughlin, 501 U. 8, 1. Bee also Department's briefs in ter v.

Carter Cosl Co,, supra, and United Stetes v. Hood, United States Distriet
Court, District of Massachusettsj ston, Eas West T ad
Compeny v. United States (Shreveport case) 234 0. 5. 542 Hisconein Reilrond
Commission v. C. B. & Q. Raillroad Co,, 257 U. 5. 565.

III.

Indirect control of commodity prices and the conditions by
which they are affected may be - and is being - accomplished to some
degree under such existing legislation as the following which could be
supplemented by the Congress &s occasion might demand:

Dealings in agricultural commodities can be controlled
under the second Agriculturel Adjustment Aet - Agricultural-

Marketing $!ﬂ;& Act of 1987 (50 Stat. 246, U.5.C., title
T'. gac. Bﬂl .



Production and marketing of many baeic agricultursl
products can be controlled under the Agriculturael
Adjustment Act of 1928 se esmended (Public No. 4320,
75th Congress, 52 Stat. 51).

Exports can be regulated under the Neutrality Act of
May 1, 1987 (50 Stat, 121, U.5.0,, title 22, sec. 245 a).

Tha use of shipa for exports, assignment of eargo space,
ete., can be indirectly controlled by the Meritime Commis-

sion under the mw of 1956 (49 Stat. 1985,
U-E.C—-. title 46, sec. 1101).

The provisions of the Trading With The Enemy Act,
authorizing the President to control transactions in
foreign exchange, gold and silver bullion, currency,
credit, ete., and to prevent the hoerding of bullion,
which were originally applicable only during & war, were
resnacted and extended so as to be appliceble "during
any other period of national emergency declered by the
Pregident.” (Act of Merch 8, 1855, 48 Stat. 1, U.5.C.,
title 50, App. Sec. 5 b).

The Bi ous O Act of April 268, 1957, e. 127, 50 Stat.
72, BO EU.S.E., title 15, sec. B35 ¢), authorizes the
Natlonsl Bituminous Coal Commission to esteblish maximum
prices for coal.

The Sugar Act of 1987, c. 898, 50 Stat. 903, 904 (U.S.C.,
title 7, sec. 1111}, authorizes the Secretary of Agriculture
to fix quotas in such manner that prices to consumers shell

not ba excessive.

m]_!!ggwg of June £1, 1958, authorizes the Federal
Power Commiseion to fix prices for natursl gas moving: in
interstate commerce.

The Act of August 26, 1956, c. 687, 49 Stat, 80S, 852
(U.8.C., title 16, sec. 824 o), authorizes the Federal
Power Commission to fix rates for electricity moving in
interstate commerce.

-—
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Iv.

Indirect control of commodity prices, through monetary,
finsncinl, and fiscsl operations influencing the general price level,
has been greatly strengthensd by the following legislation and agreements:

Transactions in forelpn exchange, gold and silver
bullion, eurrency, credit, etc., can be regulated under

the Emer of March 9, 1955 (48 Stat.
1, U.5.C., title 50, App., sec. 5 b}, thuw
of 1854 (40 Stat. 37, U.8.C., title 51, sec. 442 and 7534),
and the Federal Regerve hot.

The Tripartite agreement in September, 19355, and its sub-
sequent extension to Hollsnd, Switzerland, and Belsium,

Under the Banking Aete of 1955 and 1935, the Federal Reserve
Board has incressed powers to regulate the general credit
situstion through the functioning of the Open Merket Committee,
and to further control the operations of member benks.

Federel insurance of deposits throuch the Federal Deposit
Insurence Corporation forestalls the occurrence of bank runs,

Since 1955 & number of governmental agencies have been
created with powers to make losns to industry and agriculture.

The Securitles end Exchange Commission, with powers to
regulate the functioning of the Stock Exchange, hsa been
established,

The Federal Government hms incressed powers to influence

the price structure throush credit operations, and if nee-
egsary through the purchese and sale of povernment securities
or other securities on the market.

V.

Based upon the deta made available in memoranda from the
Department of Commerce, the Department of Agriculture, and the Procure-
ment Division of the Tressury Department (copies of which are attached)
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&n analysis hes been mede of economic conditions and governmental
suthorities now existing e compared to those obtaining immedistely prior
to the emerzency censed hy the outbreak of the World Far. This analvein,
which follows, is for the purpose of indiesting the methods of price
control which would probebly be needed to desl with anmy emergency which
might erise from the outbresk of wer at this time,

VI,

The seconomic, social, political mnd legel aspects of any
setion ealeulated to control prices are interreleted snd will vary with
the methods sdepted for such control. Broadly speaking, theee methods
may be divided into two classes, - those which ere indirect in nature
and those which are, instead, direct in their epplicntion. The former
strive to control the many forces which are the besic and contributing
causes of price movements, wheress the latter sesk to operate directly
upon the establiching of price levels., If it is determined thet the
indirect methods will accomplich the desired ends, these should he
aveiled of. In 80 far as it may be determined thet they will not
accomplish their purposes, the direct methods may be invoked. Study
and experlence may show, however, thet the indirect approrch will be
adequate with respect to most, but not all, of the prige problems, and
that, for the purposes of satisfectory price econtrol, there will have
to be effected a combinstion of the direct and indirect methods. The
use of the taxing power for purposes of prire control, while not alone
sufficient, could perhaps be a helpful supplementary messure to sither
method or to & eombinstion of both. In cherting a course of action for
price control, it becomcs nncessery to exsmine the economic conditions
prior to and during the World War, the svailable mesns for the control
of our economie structure in 1914, and to compere them with the economic
and governmental forces in operstion today.

Fﬁm;%m. Prior to the outbrenk of the
war in 1914, business activity had been declining slowly for shout s vear,

and industriel output in the summer of that yesr wes slizhtly below normal.
The recession was intensi’ied by the European conflict with ite consesuent
disruption of international trede end its finenclal repercussions. Whole-
eale prices, relatively high after an advance which had extended over
neerly two decades, were under pressure. The outbreak of hostilities was
& mejor, though not the sole factor, in the wide weriations in individual
prices in the latter helf of 1914, The generel wholesale price level,
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however, did not advsnce, and prices of farm products and raw materiels
were lower in December than in July. It was not until the last guarter
of 1915, when industrial output moved sbout 10 percent above normel that
the broed forwerd movement in prices started.

The upward trend of prices, starting in 1915, extended through
the war period end in November 1918 the genersl wholesale price level
was double thet of July 1914, After some hesitency in 1918, prices

‘rose to & poet-war peak in May 1920 when the wholesale index was 148

percent above the July 1914 fisure. The depression of 1820-21 carried
wholesale prices down 44 percent. It ie to be noted thst after 1816
industrial production 4id not rise further, and frem this point forward,
the rapidly rising dollsr totals of business represented meinly the
deelining purchasing power of the dollar. With our resources fally
employed, incressed cemnnds were reflected in price rises.

Thege demsnde resulted from the tremendous purchasing power
of forelen nations. This was made poseible not only by the liquidation
of forelgn omed sssets, but in even grester measure by the lending sbroed
of enormous sums by American privste lenders and later by our Government.
The fineneing of the wer here through enormous deficits at a time when
industrisl production was at peak capacity added to the disruption of
the price structure and domestic economy.

The effect of & Furopean War now upon the present price
structure would necessarily depend upon a multitude of factors ineluding,
of course, any affirmative steps which micht be taken, directly or in-
directly, to eontrol price movements. In bold contrast, however, to the
gitustion which existed in this country in 1814, today the Government
hes established a more ordered economy, snd hes created machinery which
is operating to promote the economic welfsre of the nation and is designed
to meet any chenge in the economic scene. The Neutrality Act and the
Johnson Act are striking examples of forces at work to control tne flow
of merchandise and credit ebrosd which were not present in 1814. The
importance of this control over the extenzion of credit is parsmount.

It is apparent that it can operate se a limitation upon the ecreation of
a purchesing power which would make for em ghnormal rise in prices after
our full production cepaeity had been reached.

Thet a Furopesn War would not create immediately & genersl
high price level mey reasonsbly be assumed. To the contrary, a sharp
decline in prices might be expected st the outset which would be halted
by en inflow of orders for goods from belligerents, as well as from those
who normelly are supplied by these belligerents. Becsuse our industrisl

. ]
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plant ie now operating at no more than two-thirds of its cspscity, snd
widespread unemployment now exists, it would seem certain that s very

lerge incresse in demand would reeult in ineremsed produetion rather then an
incresse in price. Only when production had reached capacity, would demends,
in the ebeence of control, reeult in a sharp increase in the price level.

An ample supply of agricultursl products now on hand snd expected in 13%8-
1889 would likewise prevent an immediete rise in farm prices generslly.
However, agein in the absence of some form of control, the continued and
enlarged demsnd for our products from abroad and from within would in time
lead to increased prices. The danger ahesd, therefore, is that of serious
fluctustions in our economic mctivity first with & threatensd redustion

and later with & large expansion and price inflstion.

ndirect od of Contro ces, Price distresses
are effects rathor than ceuses. It is desirsble, therefore, to recognisze
these causes end, once recognized, to try to direct them. This may be
called the indirect method of controlling prices,

Vast powers of indirect control and mumercus agzencies for the
execution of those powers, now exist in the Federsl Government.

Adequate powers of monetary, fiscal, end credit control exist
but ere scattersad through many sgencies., The crestion of & new centrsl
authority to centralize financisl poliey, and to coordinete the metion
of 81l these various azencies in the fulfiliment of thst policy, would
be essentisl to rapid end effective action in time of emergency.

The many agencirs deeling with the utilitles industries, end
those dealing with housing snd construction, sre esch in need of similsr
centrelized policy making end control for effective omergency action.

In the commodity field, the existing mechenisme for cosl, oil,
end farm products could continue to be used, with necessary legisletive
chenges 85 altered needs might require, but similer mechanisms do not
exist for industriel products. Indirect controls for industrisl commodities
might be fashioned along the liness now made use of to stebilize the prices
of agriculturel products, or slong other lines, determined in either case
by & deatailed study of the complex industrial problems. The opersations
in the commodity field, likewise, would need centrelisstion through some
:;- l:nn'bﬂlt euthority, establishing policles for sll agencies operating
that field.

With the various agencics of the Govermment properly marshalled,
the full effort may be made to detect and control the causes underlying
price fluctuations. Thus, the recosnition that wartime expansion in
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demsnd may produce bottlenecks in the machine tool snd equipment in-
dustries, snd in trained workers, for exsmple, might lesd to srrsnge-

ments for increesed industriel production in meny basic lines, hacked

by R. F. C. loen or purchase agreemente. This would bulld up reserve
supplies of primary or secondsry war materisls, both ss & device for
supporting industrisl activity during the firat impact of wartime de-
pression, and as & means for subseguent indirect control of commodity prices
by eliminsting bottlemecks ahesd of the need. 8o, too, the records of
fact-finding sgencies could be used to determine if snd when it was de-
girable to place export cuotes upon excessive exports.

Therafore, in sddition to the four new centralizing suthorities,
to establish consletent policies mnd ccordinate progreme in the finencisl,
utility, construction end housing, snd commodity flelds, en over-all super
suthority would be needed to centralize policlies snd unify operations in
all four fislds. Suech a structurs of unified direction of the existing
end necessary new authorities would make it possible to use indirect con-
trols to cope with the economiec problems produced by wers in foreisn
countries snd by the new pesce with far greater sffectiveness than during
the days of 1914 to 1820.

ethod of cen. The direct control
of prices may ba effected by legislntive sctlon with sccompenying com-
pulsory means of enforcement or by woluntary cooperative movements having
legisletive approvel and centrslized direction.

If it is determined thet direct price control must be resorted
to, it seems to be the better view thet, at least until such time as this
Country might become & party to a war, direct price control should be
limited to the establishment of meximum prices by sctlion which is voluntery
in nature. The fixing of definite prices is probably net desirable,

Fith respect to egriculturel products the Government mizht com-
tinue to utilige the exlating machinery to set upper limits of egricultursl
prices ns the emphasie is shifted from the present minimum to mascimum
price control. However, with respect to the direct control of prices of
industrial output, new structures, besed sz far ss possible upon the frame-
work which ie now in existence, would, &5 in the cmse of indirect control,
heve to be created.

Thua, tha trade associstions which now exist for nearly all in-
dustries ls sn avallable fremework Tor pescetime me well ae wartime nppli-
ecetion of price control. Commodity committees composed of representntives
of industry, of the Govrrnment, snd of the consuming publiec, could be set
uphuuhiﬂulﬁrhplﬂlhitnhmmhﬂnlmm- The com-
modity committees could be used to determine fair maximum prices for the
voluntary spplicstion of the trade nssocirtions. One policy-forming




Prica Control juthority to coordinate the work of the commodity committees
would probably be necessary.

Probably it could slse be arranged so that foreign belligerents
would make their purchases in the United Btates through such agencles as
would enable our Government to maintain s linison with them, the commodity
committees, nnd trade sssocistions, thus meking svailable full informatieon
to the policy-forming committes for the determination of price control
policies, Any additionnl administrative or leglslative messurse necessary
to make price control measures more effective would thereby bs brousht to

light.

of Me « In meeting any coming emargency pollcles
should be chosen thet will not only work in the emergency but will smooth
the period of transition to pesce without sgain bringing ebout snother
great post-wer depression. Im thle light 1t sppesrs thet the Indirect
method of control should recelve the grester emphasis, with direct eontrol
ss & subsscuent =nd supplementary meesure to be employed only when it ie de-
termined thet the indirect method is not sufficlently effective.

As heretofore stuted, the Govermment of the United States ie in
s much better position todsy to maintsin order inm its economy than it was
&t the time of the World War, If full adveantege is taken of the lessons
of the World Wer and the post-wer depressions, &nd of the echievements of
thir fdminietroiion, the Government should be eble to meet quite soundly
the problems thet would be posed by a new war end e new peace without en-
dengering the mechanisme of economic sdjustment bullt up with such grest
effort during the last few years.

The positiwve control of prices would tend to disrupt the exieting
marketing eysteme and business structures, snd would arouse recentment on
the part of individusls, In so far ua it would lead to suppression of
democratie sotlon and limitsations on individuel freedom, it would create
resentment on these grounds ss well. The more extreme end rigorous the
messures used in wartime the srenter the denger of complete sweeplng nway
of contrel after the war., This was the post World Wer reactlon to wartime
rerimentation, snd it expressed itself in the cry of "back to mormaley."
The more thet the administrative organs already developed or other indirect
methods like them can be affective in deeling with emergzency conditions snd
cen be used 88 continuous agencies to smooth the transition back to pesce-
time, the less the danger will be of New Desl geins to dnte being lost as &
result of wartime messures.

Purther Study Recommended. It is recommended thst the problem
be explored further and in grenter detsil sither by this committes, em—
lsrged o =g to include representutives of all depertments snd agencies



"

e

Py

heving an interest or responsibility in these metters, or by & con-
tinulnz permenent committee sstablished to derl with the genaral
protlem. It is aleo recommended thet the Industrirl Mobhilimstion

Plen of the Army and Novy, == sdopted in 185§, which doeg not attempt
to enlist the aervices thet could be rendered by the sgencies alresdy
described, ba referred to the new contimiine committes, or the Hational
Resources Committee, for re—sxaminetion mnd reformnlstion. Such review
could proceed on the basls of edministretion-wide cooperation of all
egencies Involved, with dus regard to peacetime consequences ss well

as wertime effectivenese and to economic, politicel, end eoeisl con-
siderations. The Plen, devissd thus far solely from the militery end
wartime point of view, would ag &8 remult be matorially strengthened end
broadened to include economic snd socisl intereste ce well.

Reapactfully,

JAMES W. MOREIS,
asletent Attorney CGemeral.

| W. BELL,
healistant Solicitor Generel.

f-'
ALEXAKDER HDLIL:E&:E a

Speecinl Assistant to the Attorney
General,.
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J}‘ 1 THE ATTORMNEY GENERAL
WASHINGTOMN

September 29, 1938.

aﬁgﬁqrbﬂﬁbﬂ*”?y‘

My dear Mr, President:

I recelived your memorandum about
Presiding Judge McClelland and enclose a copy
of a letter I have written him todey. "Let
the galled jade wince, our withers are unwrung."

Sincerely yours,

The President,
The White Hpuse.
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®ice of the Atturney General JRE
Washington B.C. Biirn -

Oetober 7, 1938.

PERSONAL AND
— —menemeallhe

The President,
The White House.

My dear Mr. President:

Yesterday T had a rather trying interview with Judge McClelleand,
of the Customs Court. He came down &t his own suggestion following the
receipt of my letter.

With regard to the position &s Presiding Judge, he says that
anything you end I want will, of course, will satisfactory to him, but he
would be pleased if the change could come sbout &s & result of hie own
voluntary suggestion. He plans to write & letter to me suggesting that
he be relieved of the duties of Presiding Judge and that you designate
someone elfe.

Incidentally he told me that when he first got my letter he thought
he would retire from the bench altogether, but he hardly liked to take that
step. This gave me an opportunity to talk to him very frankly on the
subject and I went over many aspects of it. As above indicated, it wes
a rether painful interview. He said if he gave up his work on the Court,
to which he had devoted so many years of his 1ife, he would have nothing
on earth to do and he did not think he would live eix months. I mey say
that he is looking exceedingly well and for & men of hils age 1s amazingly

vigorous.

1 asked Judge McClelland why he did mot retire from the bench,
keep &n office in the building, end do work when called upon from time to
time, and also teke a long vacation. He gaid he could not leave home.
He then went into some detsilgof his private life. His wife is only five
months younger that he is and for ten years she has been an invelid and her
mind is practicelly gone. He says that no power on earth would take him
away from her. We talked for a long time end it is still poesible that
instead of merely giving up the Presiding Judgeship he will retire altogether.

Judge McClelland said I could assure you that in eny event he would
retire in ample time so that you might have an opportunity to appoint his

BUCCasE0T .
Biucmw
VI



s
[;:'/ j‘,z.: 2l

(v N
v THE ATTORNEY GENERAL "
J}’ WASHINGTON

/7
October 5, 1938. M

My dear Mr. President:

Lest Monday night Cecilis and I went to the
opening of the new play "Abe Lincoln in Illinois".
It is a fine and moving production and was excellently
presented.

I was very much diverted by the opening
scene of the third act which stages the rebuttals of
Linecoln and Douglas in one of their famous debates.

I did not think the words put in the mouth of Doug-
las were exactly fair to him, but, nevertheless, the
speech of Douglas sounded for all the world like
Senator Burke talking sbout the Supreme Court plan
and the Lincoln reply sounded like one of your speeches
on the seme subject. The modern implication wag so
obvious that the audience burst into delighted laugh-
ter at frequent intervals. I em elmost persuaded
that the author of the play was a New Dealer taking
malicious delight in doing & good job on modern
conservatiam.

Sincerely yours,

N

The President,
The White House.
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THE ATTORNEY a:n:mx
WABHINGTON

Oectober 13 ¥ 1938 -

My dear Mr. President:

As perhaps you m&y have noticed in the
newspapers there was held a so-celled institute in
Washington, D, C., for the study of the new Rules
of Civil Procedura. The first session oeccurred
October sixth, and succeeding sessions were held
morning and evening during the rest of the week.
Roughly speaking eleven hundred lawyers were in
attendance. I opened the session with an address
on the subject of the new rules and the way in which
the reform wae brought about.

Moreover, similer institutes have been
held in many of our leading cities. The lawyers
are intensely interested and the lectures, of course,
deal with the new rules and their application.
Lewyers throughout the country are eagerly scamning
the new rules, which, as you will recall, went into
effect on the sixteenth of September. No matter
what else we have done, or may have failed to do,
at least we have set the whole legal profession study-

ing law.
Sincerely sours, /_*

The Preeident,
The White House.
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November 2, 1938.

My deer Mr. Preaident:

Enclosed herewlith you will find copy
of &an address I expect to deliver in Greenwich,
Connectlcut. It will also be carried on &
state wide redio set-up.

You will recall that former President
Hoover recently spoke im Hartford. I thought
you might be mildly amused by my references to
him, which you will find on pages four and five.

8incerely yours,
Vo rnry

The President,

The White House.
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"AIERICGA LUST NOT TURN BACKM

by Homer Cummings

Attorney Gereral of the United States.

ir, Chairman, Ladies and Gentlemen:

It is gratifying to return to Conmectiout to salute old-time friends
and to have the privilege of discusaing lssues which so deeply concern my
home state, and the country of which we are a vital part.

The Demoeratic Party has given toc Connecticut many of her most
distinguished Governors. To the list of illustrious sons, we have, in these
later years, sdded another name, I salute with affection and respect
Covernor Wilbwur L. Cross, an accomplished scholar, a wise loader, a truly
groat man - one so cloar and fair in all his dealings, so imbuad with the
spirit of sorvicu, so secure in the aeffoctlons of the people, so succossful
in tho administration of his groat office, that I melw no doubt that the
vordiet of Conmoeticut will be "Woll done thou good and faithful servant.®
To him and to our distinguished senior Senator, Augustine Lonesrgan, whose
years have been full of honor and useful public service, end to those who
are their colleagues upon the ticket, I extend my sincerest wishes for
success in November.

Next Tussday the people must choose once more between the 0ld Deal
and tho New Deal. In the past six years wo havo carved our way through
a voritable wildernoea of social and coonomie probloms., In fact we have
como 80 far that we hove elmost forgotten the dark days of 1932, I somo-

timos think that Americans forgot too quiekly, O©Of coursoc, it would avail
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us nothing to reour constontly to that poricd of wrockago snd doapair,

On tho otlor hond, it would be unfortunnto for uws to forgot thooo oxpor-
lonces and the bittor louoons thoy taught if by so doing we boosmo insunel-
ble to the mood of roarranging our disordored sociel and cecnomis housa ;
ond ouplnely welted for disastor to ovortalwm us agnin.

Thu eloetion of 1952 swept into power & politieml party imbusd with
o liberal spirit, It wns an unentengled party and owed ne nllaglanes to
Wall Street or to any form of privilege, MNo one owned the party but the
people, The grent reforms of that flrst four tyoar poriod wera roflscted
in busipess indexe3, in cor lesdings, in bank deposits, in prices and
in wegns. But, more important, thoy were reflocted in the minds and hearts -
yes, and oven in the facos - of the poeple, Slowly, stoedily the upturn ba-
Enn, In wry truth the Amriecan pooplo woro gotting a Now Doal.

Thon emme what I suppose wes inovitable, As busincss bogan to
prosper, nf otools roso to highor levols, as bank olosings boocamo o thing
of histery, ns foroolosures cuansed, .u it boeamo elonr that wo woro roally
turning tho unﬁnr to prosperity, tho fordos of romction prow loss humble
ond more vooal, Thoy arcoc from thoir bondod knoesand domanded that the
Govarnment ceaso intorforing with businoss, Thoy inoistod that such mattora
88 tho olimination of cweatshops and child lebor bo sidotracked. This was
ne tim, they urgod, for soednl roform, this was no timo to jrotoet the
right of lnbom to bargnin mﬂnutb_ml;-. Aftor all, wo wore coming into
& prospurous ore again end thot wes sufficlunt, Why bothor with old-ngo
and wnemploywont imswrmnee? Why regulato publie utilitios and provont
stock market frauds? Vhy bothor to insurc bank doposita? Why moccod
sgainot monopolios? Why do anything? Why not lot woll cnough mlone?
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Not only wore tho dark doys of 1932 forgotton and their lossons
ignorcd, but the solfish short-sighted inturosts that Roosovolt had roscupd
took courege to begin an assault upon him, the like of which has not been
known since the days of Vashington, Jackson and Lincoln, loreover, they
showered the government with thousends of unnecassary suits, emnmeshed the
aduinistration in litigation, involmd the injunetive power of the courts,
end strove by legal metion to Wreck tho very machinery,which had given thom,
end ell the rest of us, renewed life and hope. It was a voritable conspiracy
to stall aoction by Paralyzing the government and its various agencios,

Who can doubt that onu of the major faetors in the rocunt temporary recession
wag tho unscumly 8truggle to sabotaege reform? Whun the events of that
reriod arc rocorded and Tully understood thoy will rovosl an amazing chapter
in Amricnn history, g

Many of our most voecul statosmon, who eriticize the Now Doal, and
can soc no virtw in it, are undoubtodly sinecro, but thoy are strangoly
lacking in vision, They seem to be incapable or grasping the faet that
Arerica is a great, vital ana groving nation; and that which was sufficient
a deceds ago is inadequate now, They dread change, they fear new things,
they think in terms of the past, they live in the twilight of an inferiority
complex, They remind me of the Btory of the U, 5. Patent Cormmissioner back
in the 1850's who mnde a formal report of the ‘busincss of his Dopartment and
golemnly rocommended that the Patent Officc be sbolishod on the ground that
overything that gould Tossibly be invented had already becn invonted, He was
the Herbert Hoover of his day, Since that timo we have kmown the telophone,
the eleetrie light, the hi&um, tho automobile, tho airplane, the radio, the
moving pileture, and countless othor dovices that are part of the daily life

of our puople,
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While the New Deal has presented a program of constructive actionm,
thx;sa who have opposed it have been noticeably inarticulste. What is the sub-
stitute program of the Revublican Farty today unless it be undo what has been
done - to retreat? I defy anyone to defino it in any other terms.

Those who speak for the Republican Party almost without exeception advo-
coto o progrom of roaction., Thoir platform is "Down with Reform and back to
the days of HeKinley and Harding."™ To this slogan they all do reveremce with
the exception of Herbort Hoover, who, like the voice of the pelican in the
wilderness, plaintively sugpests an amendmont like this: "Also plessc! back
to the days of Herbert Hoovar," Recontly Mr, Hoover suddenly roappoared in
Hertford, for all tho world like Banguo's ghost ot tho bengquet table of the
Ropublican Party. He exhibited his political wounds, rocoived in the house
of his frionds, cnd appoaled for vongoanco., The constornation in Ropubliocan
circlos was apparent from one ond of Conncetieut to tho other, Ohl How thoy
had hoped that wo had forgotteon about Horburt Hooverl

Shedes of 19321 It is as though & porturbod spirit had ariscn from
tho financial and sceial ruin of that poriod to warn the living that the
cause of death is the way of life., Mr. Hoovor suggests that tho country
might well tako the noxt two yoars to "stop, look and liston." Now thore is
& program of progross for youl Stop what? Prosumebly Roosovelt. Look at
what? Liston to what? Presumably Horbert Hoovoer,

Mr. Hoovor amssorts that whotevor tho Now Doal has amccomplished in

tho way of mreventing businoss cbures is all very woll, but ho hastons to

add that "Wo do not need to pull dewn the templo of liborty to catch a fow
coclromches in the basement." Assuring that this is the language of states-

manship and that Mr, Hoover is an suthority on entomology, I atill inguire, t
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what parts of the templs of liberty have been torn down? He fails to particu-
larize, That there were bugs in the basement he edmits. But I sm sure that
they were less like roaches skipping harmlessly over a marble floor, thanm liko
tormites soceretly undermining the foundations,

Yes, there were termites and plenty of them: echild labor, asweat
shops, industrial strong-arm methods, long hours of labor, starvation wages,
fravdulent stock scheies, closed banks, disillusionsd youths, homas and
farms sold under foreclosures, insecurity, poverty, hunger and despair, We
have spent the last five years Stanping out these evils, the necessary work
is 8till going forward; and the tomple of liberty still stands,

But President Roosevelt is equally cone.rned with that other templo
' which is without turrets and columns and marble floors -- tho modest homs
of the average Amorican family, He is determined that owr eitizens bo
moperly housed, clothed, fed, and that they be given an opportunity to
make a living and be afforded some real measure of gecurity. To that

cause he is devoiing his great ensrgy, his high intellipence and his

\ understanding heart,

il M¥r. Hoover asserts in his Hartford speech that we must have "new

end genuine banking reform." This is a most emazing uttorance, coming

ag it doos from the man who presided during the financial collapse of

1932, Those who stood amid the wrecknge of the Hoover administration will
recall that 6,067 bonks had been forced to close thoir deors with a re-
sulting loss to countless innocent people, Money went into hoerding not
only in safe deposit boxes but in mattresses and in holes dug in the cellar.
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liowadays the people who come within the protecting folds of the new banking
lews do not have to lie awake nights worrying about their deposits.

Mr, Hoover says, "We need to obtain better housing." He spesks as
though he were totally unscquainted with the sctivities of the Federal
Housing Administration under which program 1,300,000 homes heve been either
built or repaired. In addition to this 800 million dollars have been
allocated to slum clearance projects under the U, S, Housing Authority, And
let me say, that if existing laws need betterment or clarification it would
be wise to entrust the work to the frienda of such laws and not to those who
scoffed at tham when they were first proposed.

Much is msde of the public debt. ie are dejectedly informed that
we are being led to bankruptey. We are warmed that our children are going
to have to pay for the profligacy of today. Our critics have been extremely
careless in tulking about this metter of the public debt., They have over-
locked entirely the investments which have incroased the wealth of the
country end which will return bigger and better dividends as tho years go
oD,

If a business establishment decides to build a new plant it may have
to borrow money for that purpose, While the borrowed money is a debt, the
building which it erects is an off-setting msset. In the Federal Government
our systam of bookkeceping is entirely different. When we borrow money to
create a permanent improvement our budget shows the indebtedness, but it does
not show any corresponding allowunce for the asset thereby secursd. This is

the wey the Government books heve been kept from time immemoricl. The money
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borrowed is not wasted; it is put to a useful purpose, Certeinly it wes not
wrste for the Fodoral Govermment to grant 45% of the cost of financing the
construction of the Greemwich Fire and Police Department building, the
Municipal Incinerntor, and the mddition to the High School. I doubt if there
is a person within the socund of my voice who is not proud of these improveo-
ments and glad they were made. The same cbservations could be made with
reference to the outright grents to the Town of Greemwich, totoling $534 ,000,
which went into improvements in the local schools, sewers, highways and parks.
But let us take another illustration. In this delightful town of Greenwich,
we hove an excellent post office, It cost, to be precise, $149,921.58, That
sum, like the others mentioned, is part of Uncle Sam's debt. But nowhere

on Uncle Sam's belance shest is there any item to show that we still have

the Post Office snd that it is worth & lot of monoy to Greemwich, to
Connecticut, and the Govermment of the United States.s So far ns the books
show tho money might just as well have been dumped into the sea,

Almost two billion dollers have been expended in the work of the
Civilion Conservation Corps. Who is there that objects to that? Apert from
the fect that this sum represents a humen investment in young American man-
hood, involving clmost two million boys, the outlay has produced tangible
capitel sssets. Well over a billion trees have been planted. Sixteen
million meres of land have been reforested. ‘The boys heve built 100,000
miles of rosds and trails, 65,000 miles of telephone lines, 4,000 fire loock-
out stations. The man power and materials have besn furnished for a nation-
wide erosion control program, They have built s chain of wild life refugees,
end four million chock deams in streams and rivers. Was that money wasted?

Did we get nothing for such expenditures? On the contrary it wes a wise
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investment and we would no more think of wiping it out than we would think
of destroying the Post Office in Greenwich.

Moreover these and similar investments have undoubtedly contributed
to the upward eclimb of business and the inecresse in the eggregate national
wealth,

In short, we have rescued & people in despair by investing in the
future of America. And as a final answer to those who affect to believe that
our credit has been impaired let me remind you that our nationsl credit never
stood higher than it does todsy, and the American dollar is the soundest
monetary unit on the foce of the earth.

And now, one more word. We should thenk God that we live in a country
which is at peace with the rest of the world. How pitifully mean and small
appear our politieal bickerings when we consider the plight of people in other
lands, Innocent noncombetunts are sloughtered by the thousends, victims of
the unspealkcble horrors of modern warfare, Progress is halted and civiliza-
tion falters, in the face of war or the threat of war. In many countries
millions of men and women are denied the natural freedom which is the craving
of all humen hearts. The right to think, to speak, to criticize, to move
about, and to breathe the air of freedom - ponder what it means to live with-
out these priceless things, Sheer brute force 1s loose in the world.
Millions of people are persecuted because they are of a particular race or
& particular religious belief, Todmy the United States stands out among the
countries of the world as the testing place, the proving ground, the ultimate
hope of democracy. Every rumbling of war should be a warning to the people
of this country to bring democracy to its highest working efficiency. We

heve come a long way in these past five and a half years but much remains to

-——
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be done. The time in which we will be permitted to do it is ell too short.
Let us bend ourselves to the task of putting our house in order and making
our eivilization so strong, so fair, so Just, so powerful, so prosperous,
80 happy, that the waters of discontent and the floods of alien propaganda
will bent against it in vain.

A few short weeks ago the President addressed to certain of the world
powers o message whieh will go down in history not only as a great state
document but aleo as e great human document., The pocce-loving people of
the world took heart agein, The American people realized more than ever
that there is in the White House 2 mon who loves peace and is the foremost
advocete of friendliness and fair dealing among the nations of the earth,
They know too that that man is & realist, that he is not blind to the fact
that we live in an armed world. OQur country is the richest galleon that
over salled the seven seas, It carries not only untold wealth, which ia
the envy of the buccaneer nations of the world, but it carries a far more
precious ecargo - the rights of a free people and the hopes end ideals of
Democrecy. That ship and its cargo must be protected at all costs., No
more heartening message could go forth to the friends of democracy, 8t home
and abroad, than a verdict in November that the American people propose to
uphold the hends of their beloved leader, the foremost citizen of the

eivilized world, President Franklin Delsno Roosevelt.
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FOR PREPARATION OF REPLY
FOR MY SICNATURE.

F.D. R,
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November 22, 1938,

PERSON AL—AHP—COMFILENT T AL

My dear Mr. President:

Today Congressman Marvin Jones
called to see me., He is very desirous of being
appointed to the United States Court of Appeanls
for the District of Columbia. He is largely
relying upon what he asserts are assurances
given him by you some considerable time ago.

I gather from his conversation that
he might seek an interview with you at Warm
Springs. I thought I would drop you this note
so that you might have in mind what his purpose
is likely to be if he asks for an appointment.

mwai : ;‘;‘

The President,
The White House.
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My dear Mr. President:

In congidering appointments to the United States
District Court for the Distriet of Columbia, it would be
well I think to bear certain considerations in mind. This
Court is very much behind in its work end needs rejuvenation.
Practically all of the Judges on that Court, with the excep-
tion of your recent appointee Bolithe J. Laws, are men well
along in years.

The Chief Justice, Alfred A. Wheat, was born
June 13, 1867. He was, therefore, 71 yeers of age on his
last birthday. Judge Wheat is not at all well. His
health has been failing for sometime. He slipped down
hill very repidly ef'ter the death of hie wife a year or
two ago. It was a great shock to him. It has been as-
serted with spparent authority that he intends to retire
ag soon a8 he 18 eligible for retirement. You will ocbserve
that he has passed his 7lst birthday, but he has not been
upon the bench ten years es yet. His appointment was
originally that of Assoclate Justice and dates from
May 3, 1929. He will not, therefore, be eligible for
retirement until the third of next May. Should he retire
it would create a vacency that should be filled with
great care. The Chief Justice is the administrative
officer of the Court, and the Court cannot move much
faster than the Chief Justice's leadership permits.
Someone should be appointed who is vigorous, active, a
good administrator, and inspired with the necessity of
pushing forward the work of the Court.

There are, &g you know, two vacancies to be filled
on this Court already. Should Chief Justice Wheat retire
it would make & third vacancy. It ies my hope that we
mey be able to fill these vacancies with a younger group
of men than those occupying places on the bench.

Sincer yours,
The President, m;ﬂ
The White House.

———
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My dear Mr. President;

When I was talking to you about Judge Denman
Iminmnrlhuuthhm. He was born November
7, 1872, and has, therefore, passed his 66th birthday.
He went on the Cireuit Court bench February 1, 1935.
If a hmtothummﬂnmhamm}umtitlnﬂ
to ;-.pfi’r. on February 1, 1945, at which time hig age
would be 72 yesrs and about 3 months.

Judge Herold M. Stnphmambumluuhﬁ.
1886, and was, therefore, 52 ysars of ege last March.

A

|

Maurice E. Harrison wes borm August 1, 1888
and was, therefore, 50 years of ege on him I.unt'birt-h:!qy.

The lagt two mentioned sre Catholics, T am
not sure of Judge Denmen's chureh affiliations,

The President,
The White House.
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December 2, 1958,

Franklin D. Roosevelt, President,
White House,
Eunhium:t,

IG'

Dear Mr. President:

Thank you for your letter of November
26th.

From what I have heard, I think you
are quite right in doubting the qualifications of the man
suggested for the Federal District judgship of South J ersay.
I also believe Mr. Walker to be &n able man and probably
falr in matters which do not involve his allegiance to Mr.
Hague, but that latter qualﬁatian destroys his usefulness,
especlelly at this juncture, the inevitable suspicion
that hie usefulness is thus destroyed because of his relations
to Mr. Hegue 1s sbout as bad in the public mind ms the truth
itself; even - assuming that the suspicion is not the truth,
a8 I think 1t is.

!

Again may I urge that you would do an
enormous service by bolding cutting away, - if necessary bdh
from Mr. Hague and Senator Smathers,and seeking a Judge of
whose independence there cam be no doubt. Wouldn't Senator
fmathers, in the last analysis, favor such a judge?

Sincerely yours,

NT:L
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\ THE ATTORNEY GENERAL
\})f WASHINGTON

December 9, 1938,

Ify dear Mr. President:

I thank you most sincerely for
your letter of December third, written from
Warm Springs.

The arrengement you suggest would
be & great personal accommodation to me and,
from my standpoint, is a happy solution.

I shall be glad to talk over the details
with you at your convenience.

As always,

Faithfully yaurafp,/’r
. -

The President,

The White House.



December 15, 1838.

Dear Homer:-

That is a very charming and a very
true address in memory of Cardoxo. 4And I am
glad that on Pagee 13, 13 and 14 you step so
heavily on the toee of a few of the gentlemen
whom you will address.

As ever yours,



THE ATTORNEY GENERAL
WASHINGTON

December 15, 1938.

My dear Mr. President:

I wanted you to have the first availsble
advance copy of the speech I expect to deliver in
the Supreme Court next Monday in memory of
Assoclate Justice Benjamin N, Cardozo. You will
find en eutographed copy enclosed herewith. I
think you will be especially interested in what

appears on pages 5, 8, 10, 11 and from page 12 to

The White House.

the end.

The President,



IN MEMORY OF

BENJAMIN N. CARDOZO

i i—

HOMER CUMMINGS






AN ADDRESS OF ATTORNEY GENERAL
HOMER CUMMINGS,

BEFORE THE SUPREME COURT OF
THE UNITED STATES, IN MEMORY
OF ASSOCIATE JUSTICE
BENJAMIN N. CARDOZO

DECEMBER 19, 1938

Lo

4 United States Government Printing Office
Washington : 1938




May it please the Court:

The members of the Bar of this Court on November
26, 1938, met in this room to express their sorrow at
the death of Mr. Justice Cardozo. At that meeting
moving tributes were paid to his memory; and the
following resolutions were adopted:

The members of the Bar of the Supreme Court of
the United States, meeting in the Court Building
Saturday, November 26, 1938, on the call of the
Solicitor General, speak for the bar of the Nation
in expressing their sorrow at the untimely death
of Mr. Justice Cardozo. No formal memorial can
give an adequate sense of his mental powers or his
spiritual qualities. Only the barest outline of his
career and an indication of its significance can be
attempted,

Benjamin Nathan Cardozo was born in New
York City May 24, 1870, and died at the house
of his intimate friend, Judge Irving Lehman, in
Portchester, New York, July 9, 1938, He was the
younger son of Albert and Rebecca Nathan
Cardozo, both of whom were descended from
Sephardic Jews who had been connected with the
Spanish and Portuguese Synagogue in New York
from before the Revolution, He graduated from
Columbia College at the age of nineteen and re-
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ceived his master’s degree the following year while
attending the Columbia Law School. He did not
stay for a degree in law, and was admitted to the
Bar in 1891. For twenty-two years he pursued
what was essentially the calling of a barrister,
unknown to the general public but quickly gaining
the esteem of the Bar and the Bench of New York.
His devotion to the law as a learned profession he
proved in his daily practice and by his illuminating
book on the Jurisdiction of the Court of Appeals
of the State of New York published in 1903.

In 1913 he was elected a Justice of the Supreme
Court. A month later, on the request of the Court
of Appeals, Governor Glynn designated him to
serve temporarily as an Associate Judge of that
Court. In January, 1917, he was appointed a
regular member by Governor Whitman, and in
the autumn was elected for a term of fourteen years
on the joint nomination of both major parties.
In 1927 he was elected without opposition Chief
Judge.

As he was a lawyers’ lawyer, so he was a judges’
judge. For eighteen years by his learning and the
felicity of his style he added distinction to the New
York Court of Appeals, and his dominant influence
helped to make that court the second tribunal in
temper expressed itself more systematically than
legal opinions permit in four volumes, slender in

2




size but full of imaginative insight, upon the rela-
tions of law to life. These are: The Nature of the
Judicial Process, The Growth of the Law, The
Paradoxes of Legal Science, and Law and Litera-
ture.

The New York Court of Appeals, with its wide
range of predominantly common law litigation,
was a natural field for Judge Cardozo. No judge
in our time was more deeply versed in the history
of the common law or more resourceful in applying
the living principles by which it has unfolded;
and his mastery of the common law was matched
by his Jove of it, It was, therefore, a severe wrench
for him to be taken from Albany to Washington.
Probably no man ever took a seat on the Supreme
Bench so reluctantly. But when Mr. Justice
Holmes resigned in 1932 President Hoover's
nomination of Chief Judge Cardozo was univer-
sally acclaimed. In selecting him the President
reflected the informed sentiment of the country
that of all lawyers and judges Cardozo was most
worthy to succeed Holmes,

It was a grievous loss to the Court and the
Nation that fate should have granted him less than
six full terms on the Supreme Bench. That in so
short a time he was able to make such an enduring
impress on the constitutional history of the United
States is a measure of his greatness. To say that
Mr. Justice Cardozo has joined the Court’s roll

3



of great men is only to anticipate the assured ver-
dict of history. His juridical immortality is due
not to the great causes that came before the Court
during his time, but to his own genius. With
astonishing rapidity he made the adjustment from
preoccupation with the comparatively restricted
problems of private litigation to the most exacting
demands of judicial statesmanship., Massive learn-
ing, wide culture, critical detachment, intellectual
courage, and exquisite disinterestedness combined
to reinforce imagination and native humility, and
gave him in rare measure the qualities which are
the special requisites for the work of the Court in
whose keeping lies the destiny of the Nation.

Accordingly it is resolved that we express our
profound sorrow at the death of Mr. Justice
Cardozo, and our gratitude for the contributions
of his life and work, the significance of which will
endure 5o long as the record of a consecrated spirit
has power to move the lives of men, and the Law
shall be the ruling authority of our Nation.

Be it further resolved that the Attorney General
be asked to present these resolutions to the Court
and to request that they be entered in its permanent
records,

It is my privilege to present these resolutions and to
askthatthcybecntcmdinthtpermancntmcmﬁnof
this Court.

In discussing the judicial work of Mr. Justice
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Cardozo, I speak, however haltingly, for the bar of the
nation; I feel that in a measure I speak also for the
nation itself. A great judge leaves his mark not only
on the law which he serves but also on the life of the
people. Not until future generations of scholars have
traced the course of the law in its constant search for
justice will the full scope of his great service be re-
vealed. But we can today with all certainty say that
he opened ways along which a free people may con-
fidently tread.
- For eighteen years Judge Cardozo sat on the Court
of Appeals of New York State. It was an eminent
court when he came to it; when he left it was the great-
est common law court in the land. Throughout this
long period, as its members have been quick to say,
the court drew heavily upon the inexhaustible learn-
ing, the clarity of analysis, and the boldness of thought
of their gentle brother. The peculiar influence of
Cardozo, however, spread far beyond the conference
room.. To lawyers and to courts his opinions were
more than a record of the judgment. They spoke
with the majestic authority of an analysis which
reached to the bed rock of the learning of the past and
yet was attuned to the needs of the living. And
always the opinions spoke in tones of rare beauty.
They might deal with things prosaic, but the language,
lambent and rich, was that of a poet.

Opinions in the New York court are assigned by
rotation, yet during the years of his service there an
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exceptionally large number of its great opinions were
those of Judge Cardozo. There were few branches
of the law that did not become enriched by his touch,
Significantly, his most notable contributions to the
common law are found in fields which had long before
settled into fixed forms. No other judge of his time
was so deft in weaving the precedents of centuries
into a new shape to govern a new society. This is
the heart of the common law process, but only a
master can fashion a new rule and yet preserve the
essential truth of the older decisions.

To Judge Cardozo the law was meant to serve and
not torule the institutions which it sheltered. No one
saw more clearly than he that the imperfect rules of
today may stir equities that become the law of
tomorrow. In the law of torts, one need only mention
on the one side MacPherson v. The Buick Company,!
where the law as to negligent manufacture was at
last brought abreast of modern methods of distribution,
and, on the other side, the Palsgraf case,® where the
notion of “negligence in the air” received its classic
castigation. The impact of Judge Cardozo on contract
law is typified by the Duff-Gordon case,* where a
contract was enforced because the obligations although
not express were fairly to be implied. “The law,”
he said, “has outgrown its primitive stage of formalism

! MacPherson v, The Buick Motor Co., 217 N. Y. 382,
* Palsgraf v. Long Island Railroad Co., 248 N. Y. 339,
* Wood v. Duff-Gordon, 222 N. Y, 88, 91,
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when the precise word was the sovereign talisman,
and every slip was fatal.” Minor and unintentional
defaults in a complicated construction contract,
Judge Cardozo held in another case,' are not to be
subjected to a syllogistic rule whose premises are
found in the far simpler contracts of another age,
There must be no sacrifice of Justice, the opinion reads,
whatever may be the doubts of “those who think more
of symmetry and logic in the development of legal
rules than of practical adaptation to the attainment of
a just result * » = »

Throughout these opinions one traces their animat-
ing current, the one passion of this gentle and retiring
man, that the courts should never fail to use the law to
promote justice. While few Jjudges have been so ready
to adapt the law to the changing organization of the
business world, he steadfastly refused to sanction any
relaxation in the morals of the market place. Itislikely
that most real estate operators would not consider
that their duty to their joint-venturers extended so far
as to share the opportunity to start anew at the con-
clusion of the venture, But, in the case of Meinhard ®
Chief Judge Cardozo refused to sanction even so slight
a deviation from “an honor the most sensitive.” As he
writes, the ease of the philosopher changes into the in-
ner fire of the prophet, “Uncompromising rigidity has
been the attitude of courts of equity when petitioned to

4 Jacob & Youngs v, Kent, 230 N, Y. 239, 242,
¥ Meinhard v. Salmon, 249 N. Y, 458, 464,

114764—18—1 7



undermine the rule of undivided loyalty by the ‘disin-
tegrating erosion’ of particular exceptions * *
Only thus has the level of conduct for fiduciaries been
kept at a level higher than that trodden by the crowd.
It will not consciously be lowered by any judgment of
this court,”

In 1932 Chief Judge Cardozo was at the head of the
foremost common law court of the land. His court
was but rarely forced to plunge into the elusive states-
manship of constitutional law; it was a court of legal
craftsmen, He was warmed by the deep friendship of
his colleagues. Neither he nor any student of the com-
mon law could have wanted more than that he fill out
his days in such a fruitful serenity.

But in that year Justice Holmes resigned. For thirty
years, he had enriched the work of this great Court
and, by the same token, the legal thought of the Nation.
To succeed Justice Holmes there could be but one man.
President Hoover spoke for the whole people when he
offered the nomination to Chief Judge Cardozo. With
reluctance, and through a selfless obedience to the
higher duty, Judge Cardozo accepted the call and took
his seat on this Court on March 14, 1932,

His first opinion for the Court appears in the 286th
volume and his last opinion in the 302nd volume of
the reports.® The Span is tragically short. But in

*In these six years, Mr, Justice Cardozo wrote 128 majority opinions, 2

mnm-ingnphhm:mdz-tﬂmﬁnrupinimuin addition, he collaborated
in 7 concurring and 10 dissenting opinions,
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these brief years Justice Cardozo has notably enriched
the history of jurisprudence. To this Court he brought
his deep learning in the law and to the solution of its
vexing problems he lent a tolerance and a generous
understanding which have rarely been equalled,

He made the transition from New York to this Court
with an ease which seemed effortless. The large ques-
tions of constitutional law, the unexplored vistas of
administrative law, and the complexities of federal tax-
ation, were each beyond the ordinary range of litiga-
tion in the Court of Appeals. Yet, from the very be-
ginning, his touch was as sure and his vision as far-
ranging as it had been in the familiar rooms at Albany.

To the specialized fields which provide much of the
work of this Court, Mr. Justice Cardozo brought rare
skill with the technical tools of the lawyer and an in-
sistent belief that the law failed when it offered reward
to chicanery or greed. A complicated question of tax
limitation ” was solved by “the principle that no one
shall be permitted to found any claim upon his own
inequity or take advantage of his own wrong.” He
differed with the majority of this Court in the Securities
and Exchange Commission case,® perhaps less because of
his analysis of the statute than for fear that it would
“become the sport of clever knaves.” If the registra-
tion procedure is not to “invite the cunning and un-
scrupulous to gamble with detection,” he continued,

" Stearns Co. v, United States, 291 U. S, 54, 61-62,

¥ Jomes v, Securities and Exchange Commission, 298 U. 8. 1, 32,
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“when wrongs such as these have been committed or
attempted, they must be dragged to light and pil-
loried.”

But it is in the larger reaches of public law that the
broad vision of Mr. Justice Cardozo found full scope.
The commentators may dispute as to whether the
Judge who decides these questions must be more the
statesman or the lawyer. But none has doubted that
Mr. Justice Cardozo was rarely gifted with both
qualities.

The novel problems presented by administrative law
received from him a sympathetic and discerning treat-
ment. He never forgot that administrative agencies
were born of a need for developing a technique which
differed from judicial litigation. He has written, for
the Court, that “the structure of a rate schedule calls
in peculiar measure for the use of that enlightened
Judgment which the Commission by training and ex-
perience is qualified to form, * * # It is not the
Province of a court to absorb this function to itself,” ¢
He saw, too, that these agencies act in a field where
substantial accuracy is immeasurably preferable to the
complete frustration which would result were an ab-
solute precision sought, The Interstate Commerce
Commission, faced with the task of valuing railroads,
he said, may recognize that “in any work so vast and
intricate, what is to be looked for is not absolute accu-
racy, but an accuracy that will mark an advance upon

* Miss. Valicy Barge Co. v. United States, 292 U, s, 282, 286,
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previous uncertainty.” * For him the respect to be
paid the findings of the administrative tribunal was an
imperative rule of decision, not to be satisfied by a
verbal recognition. He has placed a decision of the
Court on the ground that the lower court, “though
professing adherence to this mandate, honored it, we
think, with lip service only.” #

The same quality appears when he considers the
validity of state legislation. There could be no toler-
ance for state regulation which, as he said in the Seelig
case,'® by setting “‘a barrier to traffic between one state
and another,” “would neutralize the economic con-
sequences of free trade among the states,” But, so long
as the state action contained no threat to national
solidarity, it could not properly, Mr. Justice Cardozo
felt, be nullified by this Court unless the Constitution
spoke to the contrary with unmistakable clarity.
When this Court held invalid a state sales tax, gradu-
ated according to volume, in the Stewart Dry Goods
case,” Mr, Justice Cardozo entered eloquent protest.
The legislation, he said, was “a pursuit of legitimate
ends by methods honestly conceived and rationally
chosen. More will not be asked by those who have
learned from experience and history that government
is at best a makeshift, that the attainment of one good
may involve the sacrifice of others, and that com-
promise will be inevitable until the coming of Utopia.”

BICC v New York, N. H. & H. R. Co., 287 U, 8. 178, 205,

U Fed, Trade Com'n v. Algoma Co., 291 U, 8, 67, 7).
8 Baldwin v. G. A. F. Seelig, 294 U. 8. 511, 521, 526.
B Stawart Dry Goods Co, v, Lewids, 294 U. 5. 550, 577,



Few men have, with such whole-hearted humility,
practiced that tolerance for human experimentation
which many feel must be the hall-mark of a great
constitutional jurist. But none knew better than
Mr. Justice Cardozo that, when the question was one
of personal liberty rather than the economic judgment
of the legislature, vigilance rather than obeisance must
be the order of decision, Of freedom of thought and
speech, he wrote in one of his Jast opinions for the
Court," “one may say that it is the matrix, the in-
dispensable condition, of nearly every other form of
freedom.” He has elsewhere said: 1 “Only in one
field is compromise to be excluded, or kept within the
narrowest limits. There shall be no compromise of
the freedom to think one’s thoughts and speak
them, except at those extreme borders where thought
merges into action.” And then follow these majestic
words: “We may not Squander the thought that will be
the inheritance of the ages.”

Perhaps the most nearly ultimate field upon which
a Justice of this Court must venture is that of measuring
the Acts of the Congress against the requirements of
the Constitution, Mr., Justice Cardozo sat during six
nfthemmtmumcntnm?caninthehistor}rnfﬂﬁs
Court. Throughout these years the familiar rules

¥ Palko v. Connecticut, 302 U, 5, 319, 327,
8 Mr. Fustice Holmes, 44 Harv, Law Rev, 682, 638,
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but burning truths. He found, in his own words,* a
“salutary rule of caution” in that “wise and ancient
doctrine that a court will not adjudge the invalidity
of a statute except for manifest necessity. Every
reasonable doubt must have been explored and
extinguished before moving to that grave conclusion.”
Mr. Justice Cardozo viewed the Constitution as directed
to the great end of preserving a democratic government
for a free people. This high purpose is defeated if the
courts view the Constitution as dictating choice, as
he has stated it, in “a situation where thoughtful and
honest men might see their duty differently.” ¥ His
consistent deference to the judgment of the legislature
came not merely from the humility of his nature. It
arose also from his profound conviction that, as he
put it,"® “one kind of liberty may cancel and destroy
another,” and that “many an appeal to freedom is the
masquerade of privilege or inequality seeking to
entrench itself behind the catchword of a principle,”
Thus, where an industry was so glutted by ruthless
overproduction that its survival was threatened, Mr,
Justice Cardozo saw nothing in the Constitution which
forbade the Congress to act, for, as he said in the
Carter case,® “The liberty protected by the Fifth
Amendment does not include the right to persist in

* .* * anarchic riot.”

W Dissenting in United Stater v. Constantine, 296 U. 5. 287, 299,
0 Mayflower Farms, Inc., v. Ten Eyck, 297 U. 8. 266, 276,
® My, Justice Holmes, 44 Harv., Law Rev, 682, 687-688.

* ™ Disenting in Carier v. Carier Coal Ce., 298 U. 5 238, 331,
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Mr. Justice Cardozo found no constitutional barrier
to prevent the enactment of legislation which was com.-
pelled by the urgent needs of an ever changing society,
“The Constitution of the United States,” he wrote in
his dissent in the Panama Refining case,* “is not a code
of civil practice.” The commerce power, he has said,
“is as broad as the need that evokes it.” # The bhasic
constitutional doctrine of separation of powers was
for him not “a doctrinaire concept to be made use of
with pedantic rigor, There must be sensible approxi-
mation, there must be elasticity of adjustment, in
Fesponse to the practical necessities of government,
which cannot foresee today the developments of to.
morrow in their nearly infinite variety,” =

Thus far I have spoken of our friend as a lawyer and
a judge. This imperfect tribute leayes untouched the
far reaches of his mind and character. I have not
trusted myself to speak of these things. They are so
intimate and so beautiful that they quite transcend
the limits of our common speech. It is better, I think,
10 rest upon the words of Justice Holmes who, in ten-
derness and affection, said that Judge Cardozo was “a
great and beautiful spirit,” »

It was eminently fitting that Mr. Justice Cardozo
should have been chosen to deliver the opinion of the
Court in the Socia] Security cases. The governmental

Refining Co. v. Ryan, 293 U. . 388, 447,

+ Dissenting in Carter v Carter Coal Co,, 298 1) S. 238, 328,

™ Panama Refining Ce, v. Ryen, 293 1. 8. 388, 440,

# Letter to Dr. John C, H, Wu, printed in Holmes, Book Notsces, Uncollected
Papers, Letters (Shriver), p. 202,
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process must have seemed noblest to him when it was
directed to the relief of the aged, the infirm, and the
destitute. His words seem to have sprung from the
heart of one who felt with intensity that government
succeeds only as it serves the needs of its people: “Nor
is the concept of the general welfare static. Needs
that were narrow or parochial a century ago may be
interwoven in our day with the well-being of the
Nation. What is critical or urgent changes with the
times. * * * The hope behind this statute is to
save men and women from the rigors of the poor house
as well as from the haunting fear that such a lot
awaits them when journey’s end is near.” #

Mr. Justice Cardozo has reached the end of his
journey. It has been a journey of loving service to the
law and to those who live under the law. I venture to
predict that, so long as our common law and our
Constitution persist, men will pay tribute to the
memory of this shy and gentle scholar, whose heart
was so pure and whose mind was so bold.

4 Helvering v, Dasis, 301 U. 8. 619, 641.
&
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