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The !'resident; 
'!'he llhitc B01.1ae 
~~ohingtan, D, ~. 

Ky dePr Kr. Preeidentr 

lonaber 16, 1939 

I enclo1o here'Nitb ., -OJ';;ndUJa wi\ich attnpt1 
to i~ple~ent your ideas upon ~ exce11 protltl tax~ !be 
ao:.or1 ndum discuuu s011e ot tho pr tnclpal prob1eu wblch 

tho rtre£tlng or a a~te would luYolye and au1cest1 e 

nwober at problecu wblch need rurthA!tr aanllcleration. !he 

su!>Jec t 1S a C:trficult one en.! re(luirel aore ltnd7 tiiiD 

could be &1Yan to lt in the llaltad tiae ••e1table, but I 
ho, c the encl01ed aeaaraDIIa wt11 expedite a o1ar1t1cot1on 
or tha subJect, 

Gene1ally apeaJEiAI, t he -araD4ua adOJ>t• two 

or ~~· b~sic taotorl you hi._ auc~eeted, naae17, (1) 
not cost or •••eta, and (2) cap1t111al4 earninc•. For 
raQIOn.t giYan at pas•• 19 and 34 appn1114 nlue and booll: 

nlue are not tall:c, blt U.. two tactora -.p10J'e4 1a 



• 

2 

awaerta1Dinl 1nYeated capital are to a lara• dear• • a dupli­

cation or th• ditcarded fa9tore , In othor word•, net coat 

of auett &S0\11\tl to a duplication ot correct book Yaluu, 

and oap1tal1eed aarntns• approximate• correct ap~raieed 

Y&lue, fbua, we prater?~ your eaaential tbou«ht of coapen­

aatial tor 1naccur rc1•• 1Dberent in the ut a or one rorsula 

for the ooaputtt1on or 1n•••ted cepit~l or exc••• taxable 

eanl1.Daa . 

In a nuuhell, tAe tax dilouued 11 • cnduatd 

tax upon tzctap tarp1pCJ. ~c••• taxable earDinea are de-

tined •• eurninaa 1n axe••• or the earn1n&• ot a repreaentat1Ye 

st~ndard period, 193' to 19JJ 1nclust•e, but they aay not be 

tftkf.lft a t len than 8$ or 110re then 12~ ot the tn• oatad cnp1tal, 

• thlt Q1Q1IIWII ellOI'Ie.nce 11 to ~rotect oorpor•tion• with low 

earn1n£• dur1ntt the repro::".nt~t1Y• per1od. !M aazi•" allow-

anoe is to inture the collection or te.x tro• corpout1oa.a 

which ~d lara• •~minas dur1nt t ho repre•entt t1•~ par•od, and 

which ahould be 1n the beat poa1t1on to pay. 

In order to roreatall er1Uet .. or the type c!1reete4 

OR&inst tl~ World War axeeaa protita tax, tha deY1ee 1• G4o~tad 

of tsnorinc coat ot aoaeta ae~uirad beto~ Uarch 1, l91J, ~nd 



.. 

/ 

taJdn& that YdUeo !bia &Cheae U f&YCI'&ble to tazpayer&J 
i te Yirtue ia that allloat all l&letl can be taken at their 
net ooat baah tor r urpoaea or iDe- tax depletion or 
depreciation. 'l'hll azaoraouely 1111pl1!1 .. t he tu bT us1n1 
t o adnntaae o011putat1cma now anilable to t axpa,.r a ant! 
the Bureau or Internal ReYenue. We thua el1mina te one or 
the areateat d1tficult1ea and 1rr1t~>t1ona incident to tbe 
World War exoesa profit& tax. 

Jaturally, dl fisurea uaed bT ny or euuestinl 
ratea and exeaptiona are tentat1YI and 1lluetratiYe. 

If I h&Ye not aade the subject c:leer in tho en­
cloaed aemorandWI, I ahall be Yery gla4 to g1 Ye •117 turthl r 
explanation• that u.y be neceaaary. 
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the pW'pOte Of thi~ •eeorAndWI 11 to lw.JII&ri&e 

" aenoral plan tor tbo t.-.ut1on or a>oeu prof tta expected 

t o ba tortb~o•lna na part of. tbe t•paot or tho wor upon 
l 

the -'•ertcan econo11y, Tbe .... orundwa will t trn a et 

for t ·h tbe f'l.u~cS asetal pro posal ln br <>a.d, out l1ne; 1t will 
• 

then att .. pt a sll&htlr core cSeta1 ted eapoal tl on or soma 

ot tl:le n eoeuary provtdons or a s ta tuto lm; olli n, such 

o t oa, The deacr1 pt1an of t he t ox is not lnt&ncSed to be 

co•plete, but a nwaber ot au11u~1ons ar" .,; rrerecS in tha 

hope t ha t tber uy •~n• c1 o baala for tbt tru la& ot 

a Jtatute that will ~• talr and workable , 

1. •o att .. pt will be •ada to draft aar prectaa 
statutory ~roYlslonl, 
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Tbe adYlaability ot once eore !~poalol a true 
l 

exce•• profits tax bas trecuently been atatod by 1apartlal 
2 

co•anhtora, Often W1tll tile furtll<'J' t.llOU&Ilt t bat Nell a 

tax, lt adslnlatratlYaly succea1tul, aicllt be r ot n!nod as a 

pereanen t part ot tbe tax .-tea. 

1, Tho earliest !natanee or sucll a tax In tJle United 
Btotea, alP}~ tax on m4n~t•cturora of munition•, was tapoaad 
by t~o l9ld Act, A prottta t ax ••• ls~oaed by the Act ot 
March ~. 1917, (30 St ilt , at La rae 1000) ••hlch •u replaced 
before It ~•• ever applied b7 tllo excess prottta tax or 
October 30 1917 (Revenue Act of 1017, Sees. 201-210) 0 bot~ or 
wn!cb reappeared ln revaapod torM In the Rovqoue Act of 1918· 

Tille 191<> Act n o a combination or tYJo tur•SI 
one, the exceaa prort ta tax proper, nnd tllo other, a ao-cal l ed 
~ profi t s t bx, Tb& first ~a • tbooretleally on tho exeeaa 
o~--~rotits OYer pre-war bver~ge earntncs. The two noraal rAtes 
or return ware deducted froc aetur.l profit~ to ge t th• taco•e 
>Ubject to t ax, The norael rate or retu~ under the excea1 
profits tu y,a z t$ ot the capitol 1nveat ecl In t!le bu•tneD' 
duri Dll t M t &X8blo yo or. The tax WOO 1aposod Oil the <!If terence 
betwee11 actual profits n11d normal p "otl ts ;>lua &n a rb1 trary 
a llowtsnos ot ~3 ,000. Tho normnl r r..te or l"'etum under tbe 
nr ;>rort to tu was t be ner..ge profit tor tn~ ~e rlocl 1911 to 
191~ , plus or lllnua lO~ ot the increuo or deor·eue i n l nust..cl 
capital, The exeeaa profits t ax, ln other ~orda, ••suaod on 
a~ return on co p1tsl to be aoraal . Tbe ••r profits tax 
nsaWiod tnnt pre-war cam! as• wero no,..,al, and th• t lO% 
prortt during war t101e ••• noraal. The moth!ld ntvlng th<t hi gher 
tax waa tl\e <1>aputa t1 on to be u.aed . 

P, St•• e,g,, twentieth Century Fund1 Paotac tho 
Problem ~19~7); Godfrey Nel.oa, ••r Preftta Toxeo aod 
Records, 17 taxea ~9 (19~9) , 

T~x 
Tbtlr 



I . GpWL DISCBI PTIQI or fAX 

'l'he propoaal bas bean ude that 1 tu be enacted 
elons the tollowine 1•naral lineal 

(l) AllOY I. return fr .. fr011 the tax of DOI'Il&l 
profita of t he corporation, 

(2) Tax any prot ita abo•• t he normal profit• or 
norsal return at sradU&ted r ataa increaatns 3 a the protita 
realized in the taxable year exceeded t he normal return, 

()) Profita would be defined, senar~ly apeak1ng1 

l 

1n terse or •nat inoooe• for purposes or the ex! a ting inco.,. 
tax , t~ua •1oplify1ng ~dm1n1atr t ion b, taking full advantar,a 
ot ¥Ork wbioh haa to be done independent ly of t he new atatute. 

(~) The noraal r ate of r eturn would be measured by 
the following f&ctortl (a) eQUi ty cap1tnl inYested in the 

2 
cor, oration ••· or the besinninS or the taxable year, • h1ch Yould 

1. far i atiana are indicated at p . 4) belo~ . 

2 , Yoaoibly this inve•ted capitol ehoul~ be t ncreased on account of atock d i vtdanda paid durtns tho year , See • · JO. 
Tba 1918 axoeu prot! tl tex woed the •nareae• or t he t~xebla yeerJ 1918 Act, Sac, )26 (d), The •avor~• of the year reforred to caQ1tal nnid i n; no earning• of the yenr were permitted to be included in invested onpital . Thle rul• rurnlohe~ a reaaona~le precedent for the oreAent ~ct. 



1 
rerl~~t ~•••s at ~~e t, or depleted~ de~~el~t95 ooat ~8 

~ltt~l"t~ b7 the Dur~au o r I~ternAl RtY~Ut tor 1n~oa• tr~ 

purt)Oe ta: ('b) tht &9'"tr~-., rof l "'l crr .. r •~• ~bn'11\t"S r.rres.,nt­

All¥t ,.1'"1~4, 1" 0.1'1 Al t.,. .. ~r1~ (J"'!)D 11:5& t O 1'"';)8, !.nctlu.•1wt. 

C&) ThtM •ou1<'! then to• I'Ll low~ •• n~mal. prort ta 

~tr - onl\l '""turn th4! "•ertt.C"It orotl t• r.r th"t etN"'f11lJ"'d or rtpM-
2 

n•nt"tlYft n4rl~ w1th t~• lt.ltattnn thAt th t 1e p~fl t ~ taken 
3 

l\lt nrtm~l ""~ 0ft.4'd ""' "'" exoe"• prortt" tl\x ar•ttitt, rddlt 

n~t ~xo~.a ~ ~r the 1nY8At.O o"~l t ~l, n\ue eo~ . wh lch ~ount« 

tn l~S . Antl 8 < cot th• lrr,totel\ nAf)1tftl woult1 \. • ~4::\ a rt 

n~~ l n~tltn e•.,n tr th' oo~o-•tl~n h~ AY1r&~ ~rorttl 
4 

~or ttw iltt~'\ltftl"d ... .,r1~·1 "'f lo ·'I t h M that 1\Tnunt. 

"lr-- "·1~" t'f ·"-'0,000, ~urre.et: ">ro" lt• ,.., ~~to, coo AM. "" 

1~ .. ,..,4 C'IV~HA! ~r ttn17 'ZOO, OOO, tt,e..-.. 'l't'W\4 t'>#t not"Ct\t •nrn-· 

tn ·a "'' ~'nl.Y .. ~1,000, c"'ln.,l""1 n·- "' ' lt:, OO , lte\nl"' ~; ,.,, 

1 . A,. t"' vn) mt At ~nrotl 1, ltill3, '"'' n . ?Ji . 

!'. T~b "er\ol'l 1111 D".,~t10'-I ro!,..rrttd ~ elow " " i:he 
. ,. t tUY'l 1\l"'d .,..rl<'\lt •. 

~. 101 ~, lG~l A~tn , Sen. ~1 ~. 

~. ~h,..re A~o ~o»e who feel thAt th• "• o~ro4nt~~s e t £ { 
~~ 12; "~ould ~~ ~ f •nd '5!, ~Aktn- tc~ A ~1~er •~4Ad ~nd -~­
ll't- tn •o .. ~ C.,....,..Orl\t!.~n". nil 1-. A ft"tter • h id'-, ot <"'>Urn•, 
r•~lr1R o~~~l~t~ ~t~7 ~4t~r• lt !t deo1de~. Th~ r1a.nt 
C~A41A" ~·~·ut • u•~~ An ~p·t~n~ r At8 ~to~ . 
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l 
l DY&•ted capitAl plUt OQ lQaroOtO Of ~~ or f810001 
ltntnc tuablo prorl ta ot Ute, ooo. 

(b) I t a corptra tloo hal aYarscc standard ; o r l od 

prortts or 1~00,000, curroD~ prOtlto or U eo, OOO ud OA lo­

TI t•d ea.,ttel or t3,ooo,ooo, tbsr e •·ould be noretl. tarnll:ua 

or f•(O , OOO oaulatlo& or 8~ of U , OOO, O)O, ood tile Lower 

a.Ytrnce ea!"ft tna a ot t£00 , 000 •ou.l.d bft diart£'•l'dt4 , lear.-tna 

only $10,000 ln tho taxable claaa . 

I. {g) f.Jyple . of eo,put:.tlo:t or It;). 

BeroN co-•nUnc oa: tbo a bo'fe f actor• ent\.•rlD& 

lnt.o tbe COJil)Ut-tt\oa of tb• t. .. x tt ••Y etarlf7 d l iOI.ll s t on 

to at t rorth an •~•PJple ot"' bypotcottcal t ax lllbltlty aa 

rollon•2 

l. A• 011 olttrnntt•t tootbod t htr o 11t 1bt bo uood ao 
nor:ool prorth on IYtrtlt ot tbe oaroln1o or tbo rtpre­
senta tt.va period ond uf, or t be tnve.st ed eflpittll , ror 
tzAapl", It • co•··any tuad rtprtaeotatt•• eamt.nfa or l~o,ooo 
111d a caplhl cost o r troo,ooo , all or wbtoh 1a 1e1ooo, Ha 
norl!ltl pi"'ftts • oul1 M l/1 o r .:rts, ooo, or f lOS,ooo. 

2. The rates used lD thla exuple are .. rely 1llustrat1Ye . 



tnYel'lt't4 C"pJ tal 
A<! •t t\l'01'tJ 
00' 1"1~ thb P'troent~~:r-e 

~.ooo 
400·000 

Av~~~~ at~~ ~~lte • \030 to tP:a 
,tl\tUtT7 no~~ ,....tum 

A.OtUAl r'l8t 11'1.o-.....ft, :..to. "!1 , 
t nt II"~ Al. ne.,..,..ue Co&t 

r><>•-• tu Uab1' U:r ' U (q·,.,..,x. ) 

.Aoount o f 
'Cot !r!COIIII 
t:l\oh D!"Ao.t-

ot c""'" t.t.J or 
inY•ntad ~A~lt~t 1, 600, 000 

..,._,,. 1: t<ut J'Ot 
ov•,.. ta ... ot 
1rt'f'.,.nt e4 ('AD1 :11.1 

" ve'!'" tf. • ~ t 

~J,OOO 

't•tutcr,y Pl\\anoe 
''oJ"""'-.1. Tilt- :;ubJ~tot 
turn(oxo,tJn To TAx 
r,.., r u " 1"" 

Wl'f'Alt 

1, ~.coo JOCI ,ooo 

ClO, ()('IO, OOO 

1 ' :!00 • CXX't 

a,ooo,ooo 
1,~,000 

3, 000, 000 
QtO.OOQ 

1 :"Y'I.,tlt~ C:A ltAl, cao,ooo •at :w.ooo 
1 i'PaC?99 

AY~rd~ r~ra~ntftPO "' •~o•"n ~~fltt 
t 1\X t'n 't7.Cetllf\ lnO.,r."ft :W~ 

AYtU·~ ~:or tnt IV"'tJ f'f' &ri'Til,.Atl 1X-
~~8ft ~~rtt~ ~~ 1na~·4 t~ 
11~1lt•y ~n t~t~ n~t l~e~~ 3~~· 

7'1Yt- !"' ,.tt --,.11"" ~,,..,t ... , 4.n t"''!hll• lt .\, ,. ,.~-- tfl'tl f)n 

l " ".,'"""'"'" 044-• ln ~t.e"' t . ., t,.,..,.-,..r•, n.••:-a-e """Mil~ rMt1te 

..,,... l 'f ut~l,.t~.,. t .. -tys •:x....,~"~tl"" ~ t--- th.IU1 fl1 .,~ lf'Y•n•e, 

• 
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t. <t> ~'A'"'lty or Orn4uot•4 notte 

':1\tur&l \f tht ~I1C"nc1~1 nf re•snut n•~• woul4 t-tt the 
l 

?rtur,r t'Ae'or ln deter:=ln lnc t M P'""olee rAtta to l"t \lAid. !'h!l 

e~r~•t~4 ~~poan\ lnrol•~• th• ute ~t a r?•4uAt~ ~\t eOAle, -

tn t~1• r~•peot lt Le vnllk- th• current ~rl tt ~h Aot, ~t l tk• ~~ 

CMMlM Aat '"Ill t h o A-o~laan 11ne .\ot. 

~xtrn~~1nArt ~f1ta cnn b8 reg~rd~4 oe ~ \ndtAl \ r~tno. Thl" Ale~ 

tl,n "!1)~.111 t~ l.•$ th"t tiOl"~ jUfttifle (\ thf'l hl~er thlt J)rofltn 1\l'"! AbOVI) 

th& •n~r~At• . Pr~tltn onl 7 A l!tt t1 ~it hl 3her ~hAn tht ~nro&l• 

~~ ~~ ~u~ t~ •lndf All n 1rom wAr or m~ bA du~ t~ ~th~r r~~none : 

ther&t',.,rt), 1 t n~e.r:lil Justltl'td to le~tv"t 1\ lt~r.r:~ f'IOrUon "'f ':"trot' ita 

~' 1ch ~n\y nl\~tly turoaea ~~ •nor~Al • 1n the ~nn~o ~t ~e1n~ftl , 

ut t~ 1nore~~ th~ t~ rn·•~ ~tth tncrtdr.lr~ nr?tt • r~tt~ undor 

~h- rA~~-~~l~n ~,· ~he h i ther th• ~rot1t~111t7 th~ ~Ater the 

-,...,l-el'111ty ":tv· t.~ey -ust ~ Attl"'l hJt.,.. t.., t aet"''"1'1 oth •r t han 

ft"HC\1\l ""'111 nt e-n.ntt-'l..,'!nt .. 

Thi-t ,.t~nern""~ rule t'lAt the l\b111ty tl) tlf\Y l\t"lnolt~-ltt d"-811 

not Ju.ottlt"'/ A t;ra~utttl<:on or COJ"'!)ora.t tt t~tx,." dC"te not "tl'lli! "ru-. for 

t~\~t eJ"<'IIUn nrorl~n tA.x1n . 'rh' r~nerAl 1"\l\-. 1f' "'••~ upon thll 

1 , t"or OXI\.'1101• , th" ltt,..1ol.dttve h t,tary of th1 lDltl 4Qt tJhO'lfll 
tMt tMt 1'\ot Y't' •:w•ct•d to y!.~tM '"'O, OOO,OOO,(')()(),ot •hlrh tl'\e 
~xo-.sn ttror1 tl'l t "-7. • /\." exl'ltllc te~ t., y1•1d Jr!, 40'), 001'\0l'>O. l nenAte 
FlnAnr-,. Oonl"'l ttee A•oort 1."o. 817 (1919). 

Tt t~ ft~tt~t•d t~t th~ 191? exctt~• nrotlta t~ ~~Ro~~ a~ut 
..;~J etr tt"~ 1noreM" l n annual. p~!l t ! J"f'"" 4, l~~. ooo,ooo t"'t 
.. ~ 1 l5C01 000,~. A rorouo Of the lt.r fr88t "'AnUf AO\UJ"\n ... •n4 ~1n 1fl"'" 
en-';)Nn~a 1n t~,. o~unt r7 "'ftl d tn t'\XOIJa ( t nclud ln,.. ~th th• ni)!"e..\1 
tne""-,e tAX• " "'~ th• 4!:X<I.Stl'l or ""r """'"'tt•,. tute) A...,ut ~.{or th•lr 
"•t tA~Atl• lnr~~s ~o~ l Pl? ~ A~ut 36~ ~t t h4 tAr- ' ncft- e t~r l?le .. 
for ~tl"'l:'t-~ntl or tt'l't~., '!) 4!"CAA}r\t~tr~l') , ,.._., 'toll,.,rt "' ( _.;,.OlAl ::o._ 
~tt·~~ ~r ln•~•tl-At~ftn ~r 'un1~1"""e Tr~~tr7. ~ft. 9'~ . Art 2, 
?4t"- .; .... " ·., lflt , ,., ... , , . 14: (1£t~6) 0 

I t 1n 1~1141blt tn d!tt'tl""'!'1nt y'lolah. prot1t,. " .. ., duo t ... 
"~'~"" ~ ·.,nt 1'\~ wt\1c."t utt att r~tutlll-lft to ftoono "" l t:" cetnd1tl"'~rl'l or 
~"'- l-r~~on~\lftt1o A~•anc~t••~ 



f\&11\t"J)tll)n tNt.t ocu-porl\tl tnn1 ttre ulU~ttl,J bornt by th111 atoct­

~~ldor. tt there • llould M """ <'J'114UAtlon U o."'<>ul4 M In 
~orree~n1enee t~ the lnec~• ~aoktt to ~1oh th- 1toakholder ~·­
l~n~s. wh\oh ot•couret can bt done on\7 thro~~ th~ 1nd~•1du~1 . . 
1neMM tM. txotAa ..,-rotlte tRXatl,_n 1• 'tu.-d on tht theon 
tMt t'h111"e t>~fitfl •hould l:>t taxed trrt•peot1•• or whether they 
oul~ ~the~!at ~corue to a per1on ln ~ lower or \n th4 h1~tr 

t-rAoket ... . 
Th l g tax 1ft not ~aed ~n thft ..,rtno\~1~ of th~ 1ndtvJdu•\ 

al"llltJ to '"'KI • t-ut or. t"t t: tt>-'17 t~t t""Alna nttrll"vtllll'i• to •x ... 
tr~~~u- f~o~orn bo ~~nor~d ao ~uoh ~n ooe•1bl~ ~7 t~tlon. It 
111 ft. tAX on the oorpora.tl"'n E!.t.!!.! Md rnt " tAx on \ M l•\dul\1" 
~T""l: ·t: the l:'.&&no cor eoll•c•ton at ths "'~'ur<'e. 

ThOrll 1'\Tft tlloml! IU"r.UD~nt fl f\Po'\lnl'lt (l'r l'duf\.t44 l"'l'.hll. All 
~xc~~G n~~rt ·• t ftXAtlnn t•~ll•a ~ c~rt&ln crud~n4AI tn the 4ttero1oa­
~ 1"'n nr •norrvtl ' p~1t,. . rr n unlro~ utl\ndll.rd rAt.lo lo t.ht 
e rl t~trlon or •nnrr'nl • pr.,t1 ta, th•n eorrrAUt)nR • l'h A nona.a' ly 
hl~ ~tlo (~or 1~tnnoe, be~Av~· ~r ~\~ r\1~ ln th4 tnecltlo 
l ·rnnch) W"Ul, tl\ll t nt., A hlt·her "'rf\Ot'!t un~er th& 't"J"lnclpl'l ot 
tTndUf' .. l.,n. 'i'll'l nae .. esn.J"'7 aMJd~n .. •• of tho! f"rlterl'tn t~Ml-7 'ltOuld. 
\:0 ll,.. '"TI\YAt•d· 

tr ~•l!ndAl"d 1 · r-n1n ... ,. 1n " 'r""• .,.r\M are C'!f\l)llttD Alii " arlt .. 
•rl~n. t.'"'n O""r~r"Atl'"'nt w'-~1e' http"'11\ to l'IAY., •xtrl\o,...1narll.7 low 
~~otlto ,n the hAft" oer1o~ -~ penAtised by A hl~h b~oket t~x, tt 
Tll.fltM.t l~n \.8 A'0"'\1"'tl'1. 

Tf ~n ft7CII8 p~flts tnx 1• ~~~,.,4 tor 1\ ntutrnl oountrr 
t.n a .,..rl..,d or •1\.r, the l"'"t"~l ea.nnot M too dr1u1t1o. In rmoh a ett-

• 

.. 
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• 

tht •ar, 80 thlllt n.ll ~, 1"1\ protl•t co1·14 be M gAJ"'t1ed 11& •.ou- pronte. 
I t th'!! pro,-reft•lon, thtrsror.t, tthoull1 not rei\Oh vtry h1Ch pe,._ 
Cfllftt~ tl 1. t "'IJJ l"') I":Or 'l Nh-11'1\1'-le t"" ~ni'\Ot 1\ f\ At rf\t4! •lth 1\ 

4e~·aa1on tor ~rotlt~ J~t a~•• the nr1ter1on ot •noroAl • pro!t•t. 
Such 4 d8fi'r'"~1on 1• .av\~"'bl~ 1n order tn nvol d ~ too tludde" J~~P 
t 'rt)C th~ r"On- tft.XI\l.-\t tn th.-. t~Ueable f)l"orlts. 

A tl~t rAtft t~ 1s ore t&e117 ftd'lnl~t-~~ thAn " ~ro-

Th .. ~.ct tshould Qov_,r YlrtuA.l' J 1\\1 COf"J)I)rl\t\ ~nt; ""gre­
t:'l\tl"'n Cf Wl't'" rrofit 'l lnduntrl'l"' ltl t ht 0¢1\Y81'\tl,r'!A1 a.anM f't( 

th~ t•ro ~uld ~e 1rpra~t1oal, e1~os "l\ lnc~Aae4 ~rotlte 
w111 M t"l\t"tly at"rlhattt.\"ll!t to .AT o"\Ot tvt. t 1,e Aml tn tb~t 1\ttfllnd .. 
nt rlq e \n ~ric~ l'IVftlft. It le rot1wort~ thl\t ln the tlr~t 

""" .ct ?f 1;1.8 cunttlon -&keN "ere ftl.n"~'l~ out '" t~ t?lt 
ut o~h..,r nrot1t" I'IOIU'4d f\t t he RRJ!l"t t1mo, 

'uotnt 40ta . 

' · !t · ~ t ru' th~t A unl•er~~l An911o~tton ~t the tnx 1 "h t 1•{',4 tn h.l\r"h ~n(l-'ruetnO-tlt !n J)IU"t1C:UlAr OAI'8ft. Tor 
~txn 1 J)lA , ln the Ol\lltf't or rcl d J~ln lnr 1 "' wn. ... r.,unrt un'l~tr thfl -.1\rU•!'" t\Ct~~t that wh t.l e r-old 't'rou~ t t"""' ~~ -prlt>!t rec-.-.rtn• .. ,. "f' th.6" r, " 'V8rt ·•\11111'1" t~ o•u•t or la\»r tu1d r.attrlalft .. ,.nt uo. 1lun~.- r~,..,, fll'~h · trlrg- "' Ill "T-~pt.lt'J 't7 • .,.._ol&l 'P!'O•b t.•re tn t ! " Ao• nt 1918 fR"''••n"" Ant ot 19\ , !3ee. ~). 'here "'"'Ul~ nr o\'IAl-17 ~ or•ueurll! At t he .,,..eettnt tli!'e ro,. n1n11nr "~"c\Al f'JX't,.,~"~tlf>n" wh~tre•$r t~,. n"' 1oea ln t.he \nl!u .. try 1n 
~'Ut fllt1.,n ,.,..,. ret"\Jll\t:t d l"y 1""'• M t o r -x-.,1.,, ln the catte 
""~ !"1\11~1\,.. 1'\lt tf'l •1•• ot t • AllOY · n04 nt "r.lntr:wa: r-.turn ~t 0 S ~ .. :,~ t~· t~ ~cor•~t ~n~r~tl•e, tht n~•~ nt aueh ,. , _ 
""'""'' 'f'l!1" l Jl f A'r t"rf'f'J 0, t Ar. 

• 



• 

. 1 ( 1 ) pgrxx.mttana '""'P' trt"M tM tngqpn t M l'lhould 
a'""' be tt;x,-pt t rea thla t u l n order t o a 111n\U'7 ~lnhtra­
tlol'l And A•rt1 4 ooa pl ft lnt. 

1 ~ ~ot A n~ttr1al in~~--~ro~ualn( r aotor . ~l~t ~ ezeavt ed 
t i"""Ttt the ea.o••• proru.- tu, t-ut nll'"ht rttaeonl\l'I\J' t-e t a"d ",. 

~ partn~r8hlr« , aL~~~ •a~ 4~~ und•r the l i l 8 a~ l$21 4ct a. 
(M S,.._e ' ""'"f'fld t reAt m.,nt 1!'\M\t 1"• l!lhn..-n t~ ••1"1 

~nA\1 prrporatl~ne, ~l~~ ~~ r.~t &fflll~te4 ~r ftU~~ ld\ftrt unl t• 
'3f \.1\rtfl eorporAt\on tt . AYer"t'~ n t~~ottntlt~" under thtt l!l\rU.f!t- AOta 
'"'"""nri.n.r ~Mrlt-en:t'!lnr oo~r.1ttona thcnt t."a"t. th4 r~u"' ot 
ne\. income Vt Ol\'>ltAl varl~d, rou>7tlt lll"'llA'II:lnl"' , l n 1nYttr at pro­
~,.-tl~n t"' the tbe or t he o .... ,anr. ~r concern.- a.ol4,.,ct 
r~A11te •uoh ~ hl~ n&re~nt~s or ~~tl t ~ dn sucot1etul 
ocnC~tr,.._ ot :xtl.,rn.t~ "r ""'"l t sla~~t. 'n\•Mtf ""r•, t..., 1\Yf)ld M un­
dutt dltH"~t' l.m 1M.tlon A.:""Al nst -.'!'tal\ oorpor\tl'"'r.•, thotl"'• ~\ .. h t be 

~ •x~ ~t~d eorporAt1~nn ~1th ~ net tn~~e ~t t~fte th~n 3~~, 000 
Qr 1'"'11'18 ('+tl-"!1 - A"~'?T'013r1J-. te a1n.llltU8 AS""Unt. 

1. tnhrnl\1 R8v~n'" Code, tl'9o. 10\ . 
2:. ThU wo"l~ l'~t et'\ret 1tut l*'~na1'7 -~re aoceopt •"t" nf')• t hAn 1n U)lO. ~ .. Ht l vttrlnr. "'· UAt l ,n"l orooer,y 0..,. , :J>4 u . G. 282 (19~9) . ~or•~v'IT, l t ~t~t ~• ~l tttr •t~tu~n~ t~~nioY" t o £'1W'A aucl\ oorporAUon• an ootl~n to M b.J:~ • • ~I\J"t-'\•nh 11)1 ~~n eon,~nt t~ ~•rt~1~ -egulAtl~n~ 1••utd bt t lL'f Oo~l~tl~ner. Thl" t • ohn lnue nl~~ t bo lfftP•olal 1 1 Y~ \UA~t .. ln th~ O&fte nt aor­~rAtlon~ 4n~~ ~rt l7 l n oere~n•l ~1rw 1A~ 'rtlvltt-~, wht r-41.\~atl""" ct 1nc400

., 1"CtU14 1-tt ""'""'~1"7· 
3. fh l n ·~~ t he 4 1•l~lnr lln• un4ftr t he un~lp trl~ttd protl ts nurt~tx, A" M~Me4 l-7 th~ \0~8 IDt , ~c. 141 (&). 

. . 
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(4) ••• aenenttgpa would alao ban t.o be •r••t•d 
•o~ewbat d1tfertntly, aa will be dtac~aed ~oro tn detail 
belo•, Rare tile r"te.rence to ,?re- "&r act1rt tiel 110~ ld ban 

tQ rau away, lllltl an I. ortgr1 nonul retum or •o.•• fllllt8 
between 8 IJld lK Of 1DY<Uted CGpital would baYe to be tlllreo , 

(~) [ortliQ cgrpqrttlopa al&bt be taaed under a 
;lrovhton Slllllhr to t he special aueuaen~ provisions or the 

l9lb and 1911 J.cu dl s.:uaaed bolo•, or they atcht be chen 
t•n o ,> tloo to uso tho r.enerbl metnod ot coaputlna noratl • ·'turn 

l u to any cupttnl act113lly dployed tlithln Lbe Untted 6tutps, 
(6) PftiOnal hol~1p£ coaatpiea au~ (ortlgg ptrfOpal 

boltl1u CQCosntu thoul<J b e exeto JteciJ tbey a re nos sub lee ted 
2 to taxeD calculated to co~pol thotr dlalntegr~tlon , 

1. Co~pare C~nadlan !ace•• Protttt Tax ~ct, Sec, 2(c). 
r , T1tlet IA, Suppl~cot P. 
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atot~orA , ~tt'l~ ,.,,..,. 'tfMn ,..., .... .,~,~ ln th• lnt""ftfll tu •ta.t utt . -~1no~ l.Ot.A, Mn1•r t he t ~e\tl!"'o~t or reon""&nlaaU,ru~ f'\rlO'r" 
t~'~ or Afte r th1 ~n~et"ent ~, t~- tkX ~~\ 1~~' P9T~l~71n~ 

1 · · .. M u.,..._•r \.~8 "111 1\0ttt. ,.., 1Q1(t 1\!\1 \O~l At~t a dftY the 
'I.L.,._ .-.~ " ~0" cl\Mr- tn tn••..,..l':t f'lr ~ntf"'l 1n 4-tt•"'f"itnl,...r 

~··• ~ • ., t~e~ ~'d t•~~ - --o~\a~tt,n, ~~n­
fl""'l11ht1t)n f'tr eht>.tJ~"'olt ! n ~1!'1n.,rnh1J) 'tf f\ tr.1de or 'tlu~ \MM · 

t"' t~ l~ots1t'"'" ~ .. th• t nx '~r MY (l(tr'J)Omtlon ~or~tt.n\a•" er el)n­
~~lt \~ted wtthl~ th~ ~·~1r- or t~• tax-tree r~~--anlsf\tl~n 0 

'Jft<!' lantt 't( Ut~t lna .. l'!e tu tltfrttut. fll• A.DI'I"t" t"rn.n,.te1Tf'4 t~ 1\ n•" eorr>N"P ... 
tt.,~ "'UJr t ln,.e- t.."• -r'O~DI}!1 •-A.' l • r:"""""l\f'""~ • A'l fC'r lrc-.. • '\X ?\}rD08e l! 
" :'1 !. ~ ,.t11"' 11'1 .. """ hnn1ft "''t th ,. :;t""ff1ea.!t.'l~"r O!."~:"nte nwn,.r or ft.t 



• 

• 
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tbt coat to :NOll ~Pt..-tous O'lller, tr tne pre• toue ...n\'r ••• 

not a c.,rpor&tton. Ooner:allt •po:~o\t1nl( , toe roora:ml.:a tloo­

bGatl , rO?t »ion• •ol.lld llo f~Pplicn ble. Propel" adjutt:ua t 

•ou\\1 1 of courae, n••• to M oade for on1 ceJh or pt>o,art.r 

a cwa\.17 ; atd 1c • • e>ert or tbe trD!UI&cttott. 

(8) Ipdlyidut la &n4 Ptrt nprsh tqa Wo • tt .. pt u.td 

bt ~3dt to ap~ly t he excess ~ rofttJ ta~ to 1n4tv14u•l• or to 

pa rtner 3h t pt a • u nder toe rcce!l tly-onao tod Sri t1 1h Ita tu te 

( tTcept a1 t~ prorttatons dependent •~ tnty u~n per !onal 
1 

C<l.o lJ ftcatlona) •nd u.ndtr our 1.917, Nl not tbe 1918, •ct. 

Wbllt St ~~y b~ ~~ .. bat 1llo&tcol t , ox~pt 1nd1Y1~~•la, 
2 

cor .. ort.ttona t•lc• u p t. ti.C & rea t body o t Awrtcan bJ.atre 11, 

end tho lntHddu"'l aurts xoo ~1.1 1. taku 100d care or the probll• 

• or C> c e :-.a ,Jf'Ofit• Q) f• r aS :adh'tdw. h l•nd , art n6rSb1pa l'.rCI 

oon-. erned. tm11vt.du.At eapit: l t:r.. tru ar·o an.t"tber c.attor;. tt 

.,.. !'~ •.,~ &. aubat t.tLtl al r tu .. t .• 1•:·tc • l•v·~a , Ctl,1t .. l aa lus .tll 

'bo •e.r or u c e11 ;rotl t.1 lo. l\~•ry trv.o sa:tSe or !n'lt "•"' · Su.t 

the bett~r roed t.o tt\v ta.x.&tloc o t ~·JctL ; rortt ol •••• t o be 

l. The eaCI ) t prort ts t u ot 1917 cnuaod. aroat. dtaoonteat 
aru.1 WillS barl!ly llld\U·od eve':l c.:~ 1 T"lir • • "1\lr.,. 

~ . J>Dcedy O,v14• o4• to ~"1 • p . L(l9!9), stoun, lbl\ 
lit~, OOO corpor 4 t! .}DJ I 0 O! 19£~ Jnc reascd to 4~,00Q t a. lttt. 

• • • 

• 
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ta.roqll tne ratat:ac ot capital &•111 ratea ta Lb~ taco.. 1'&& 
1 

'ft u •. 

tbe J n~l'lit!w.l tur~e' .tll tlot !arl.7 rovet an.7 

sroaa :n• ;ull'.\1 t.y b-:t'leto t!l:c t.t:.:&. on ..:or-,;or , t o r.ntl non-cor;10ret• 

b'>~lnu1 such •• ~tcbt r:Uae an 1::-ae ~ conc:.l t~t. t .,.u ty on. 

t hfl srounda or nrb1 trary clE.s5U'1cttt1oa. 

I. (d) Durn t1on yf ft! 

I t 111 t.bt bo de31rllb le to r t :aio eueh a t ax 1111 a 

pttr .. IH:n t p.~r t of t!l o rnyoo ut> ryt t e111. Booltlc:eep1Rt do.,\ cee 

e'aht ••ot d ,:.nrt or the tncldcn ce ar ny tuportr7 o&c•u 

~nd t t ear furt!'ter bo atd t 'JAt torpora.Uon.a 

eercla; o Y*'r"/ h.r£c r-=t~ o::. t~e1 r i'l'YOt. tod caplU.l are 

able to ""r a hrce-: port ot t....e Vx blrd«t t n.n other 

eor ,or tloaa. 

One tecbnlcul p.rol)le::a .-;~ien '*l)ltl.d MC:O"WW acceatuated 

wtt.n " conttnue11 d•Jr'l.ttan ot : ne t~x •:N~<I lnYOlTt the o tan.du(l 

p")rtoll of '.1trn.\n1.1 to ;. ... ~t1;>lo:~od . AM u..,.o ;·aatod oc :'l...'"'.d 

ocono.,t o CM1 C:tl occur r~, t !1e \OO or tl'\t l9l'~ t.o loz, ,)O:riod 

•oul,d ii!"011' liON) r~nd r:ort ant1 -.uoted an!1 cut ur prO:"~tJ r ou.:~parho.a 

wt tl'l :)!"I tOOt t'aott . ~~ uu or :t ~ovt nt. b11 11 1 (1" otbor •o r.f1.!1 

t"""~ 110 o f t n., .,,..~n· 1 ::tr~td1Jtt lly 1r tor to ton t " aoble year 11 

• 
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" 1*1"\ of t.'>o ota."'I!IU< ~rl.od) 11 & .,......lt-t• •ftt~tl<-n1 

t 1e Jtf' th?(S, h~.,,., wtul:d ~11'\!t eerp01"AU"~ft a Y'9ctfl4 

!r.te eat 1n one year's e xeoee pro~1t~ t7 ~~1ttl~ t~ 

t~ :..duo• t'l-.lr 4Ubeut ~\M'n~ t~ "-Ooor\J t.nr.1:f . ""'t•ntl al 

•~ •o'f Ln th• u•e "'t 1t N Y1n.- ~a"l" would t-·• t••• e~rtourt 
t', A4 hMt t'W.In f.l~nt•Lt, e t Mdnt"CS ~l"'C'tlttl (,r •"O't~t"- pNtlte 

tll!f or«<lt) ""d.,.,.,l tote not '-"~'~" t l\An e' M4 Mt rf.'re 

t)ll\n t~~ rtf t h"l lnv•ttt~ D&?l tAl . An t'l terM. th·•, ttnd ;Htr-haptl 

l"',"f'tfe'rl\l:•\t"t1 f\011 t1•m WO\ll4 b~t \CI O.'lMf~fl t"lft \Q;)O to li39 

")"tJ"1..,' t"' tt'~"~'~'• dl:'r~"'nt ft'"'AA ..,t )'fu,.ra ",t\er 1nodu~t1"7 hM 

r'.:\ flle"t'\ u.~·trtt " ral:-tr r..t\t"""'Al ., .. ,.1~. 

"\, t• t~ t~4 "rltf'trt~r unu.\lt e-~lnt-4 u~•~ th• ~u---~·ed 

l:1""".,. .. :\l1 t..'\ ... 1nY4fttftd e~t.ft1!1'Ll -ould l"t t"ttftt~-1 t,.. 1'nr t .. ., 

"r._"" ~r " r-1n1-u- '\1":-\ r:.AX~ A\lf'""-"e-t• Th•,-., l~ n. 

v\ t ,1 Ml\~tftn tr>r th~t•v• rtlttit'llm ~n1 r ul'"'\C A1.lrtWIV104tlll 1'., 1.a)l 

rh~ul-1. l,. ft 11 t r~"~-rtt 11. t th1tl po' nt.. O~?ntrnror to MJ)1J1Ar 

lr•~1"1trt• 1"'r , 1 t 1\!):')01\r'J ~not"n•~"l"'Vftrt\"l.e tJltl.f 1\ r,'nt 1""'1\t'f IJf 

t~e \~r;·11n~"' OI'IRI"'I"'rntt hi\Yft f'ttl\l 1l~ v~ry "ub"tl\nU I\l t'T"'''tf1 tn 
t 

ln t '·• ttr - rllllltti\ o1 •J)~f.IA1or.. A t u w't\t('h rwtMl.Y l''tUl~he<l 



JJ"Mfl\.- Al'oYI tl\H§ \..,...... 4tpNAilOft-,ef'le4 tlf"''tltl WOtald. 

' .,...,...,tt t,_. •"ra~• ,crt l#IJ";--e Murata ,.,, ~••nut l-7 Hvtat 

1'-•~tt 1\l l• tt" to.~.- thet,.. tthA""'e rl tl!~ u.s lv-4t rtt. on tM 

al'"*r hM", tb•~ A .. ,., :"'.!AI\7 oone•rn,. ..,.tC!Ih, •tthtr t-.o.u•4 

of t"t~tlr oo.-t.· t'"'" \n the tn4wttry ~r MMu•• ,.., tht~t ,.,tu~ 

"r tP'"• '""'u<~~tt7 tn .,...t.ah t'1"7 lU"'4 .._,."l""'t\, hM low ~rot1 t• 

1n t w 1\"0\T''tiUil~n "'f'rlod. 3UC!h oon'"'"u1 , thtt YtltJ'"Y ,..noernt~ 

w~lth -.~ toul"i l-e oel'fl ltt'td. " ,..,",..,nal'-le t'tt'II"'Irtunl t;y to !"'C!t-

noup \o"""n • WO\Ile l'e htn"V117 ~nl\l.1:re4 t r ~~tXOfttJI rroflta 

•ere d~:ln•d AI ~~r1·~ ot then• tow protlt ye~r~. The • 

(\n~ l pt•otoo tl..,n whleh ean hJ '""""Onl'lbly Attort1t"' for "ueh 

~''""'<'Arnf' 1A a-tr.ou"'e-ent ot norcsal or ft'nn4A1'"4 ')t'Of1t• by 

r •f4J"'IIneo to lnY•I""ld ca-:>l ":tt.l , whloh 1n tUJ'Ift Dtaeul"w.1 cy 

• 

':"' t•,..nc• tl' .. ~ .. ~"-"1'3?"•oln• e4 or c!enl•t41'1 ooet of Altte•e • "'?lo7•d 

It, (a) Jht .-,"QftltY «"f t'ei rr Iny•ett4 Qepltal 

Tb't .fll~at4t4 pro;)Ot~"\ • \f •t.U t-~ pot1c~, an-'blna• 
• 

r~e on~ Ylewpolnt, t~ TAlue o f 

\ . Tn . , ir 1"'l"' l'lf'!Ort l t 1'" I'H'M,.hn~ !i' J ~"' t. '"'" t "' thlt t-~c~tnUv 
AMAO~~ r1tlnh •7o•r~ ~rot1t~ t Ax ett1ot\v~ Ap~\t \ 1. 

l~~D, 
Th1~'~' tA7' l l\ rlxtt~ &t 60! of tt'lfl ll-"**U"t \•7 w.,t.oh th., l)T"Ofltn 
f'>t Uv- t :J:At'tliJ ~ar n,;cee4 thet p ra-•Ar lltM~I\1'c1 ot t)rot1 Te. 
n, .. ntA.MI\1-d "'~""flt !.s d~tem\rwtd wlth ~fflrttne.- t, v,, t'rotlta 
~r n. rt.n.n'\t\rd pot r1C"I1 pr-t,ot-1 fl4 Mcord in .. t' • h•n th~ t ritA' ,..r 
hld"'elllrt 'Wfl't Oocr"tn~~. U' t ltt 't'udntll "Atl O")~CinC~ Mto:re 
.;,..,,~ry 1 l,:v\, ~o ~:tiJ'Y!&rlt ~erlN.I u o-o• 10F'a1 ~ tM tr.T..~•r 
11 At~ t"'tio•~• "lt~ •r 19~ or 19•e, t~• 74Arl '$~ An1 19:7, er 
tho 7-tAr~t 10:'.4.· ~ u;~?. In '.he eAte *'f A Mteln~~~~ r~ft.rt1't1 
lllft.,J' ~u\-r l 1 1~~. t b• et.'\ld&rd ...,of lh l\N t 'te • tt•f\tU:Of'7 
""8 rf"t t'\V"'! • ..., 1&. ltW th or t:h't 1rt?e.-· ,.., ,..&"'\t tn.l tn ttl.• "••• ,t 
"~~r t""r" uus to. ln t-latte-n to ~n-ao'f'"P'rl\te o,.,-•ant&llltt:-na. 

1 l ... tr ftllOWIIU\044 A .... OAdlt !n l hV ""! ltA~"rt'l .,.,.,Ute. It l e 
A\fto M"Ylf!.,., t "R"t r f4Jreee ,..~ ,.1'1.11• II'WtOl•l Al\OWIU'Ot4 r~r : tMa 
"'t ,_\1,.\P'Ittt lli t.nY..,l• ln- p.otrtlt"Vlar rltt)'a or '>~bt r oo,"''ttl.,r ft. 
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t ht lll~ed 1DYO&te4 capttal DICIII&r tly dlptndl UpGD t bl ltiD• 

dard earotnc• ; troa •aot~•r Yitw,otnl t b• o&t1~tt4 proftta dqpead 

upon ~~ tnvo•t~d c ~pt ~l . tbt co~atruc tl~n ot Ad •tn•o• ted 

capital • baet4 on earatac• alon• t ould tn~ol•~ ~ loctc.t etr cle. 

I t t t •tl"l pro; OI'!d to to. t.U oxce;;. il&'01 t u c,n an Lb•tr ct 

• tnYe: ted ca p1tal, • •b.tcll tt fi. t'tl~ ..,uld bo ro un ·· by c. pt :.C. ltzlllc 

t .etrnlnKJ e t. a c:er t ... tn 1-:or co:nt ... g~, t.n\J: !t ~••l oa.::t pe rcent• &• 

of roturQ "~r,. t.!'\oa pllmlttot: to b·• t-octJ. vucl rru .. ( ro" l"" ' •• 
l 

would be tnduts1ns 1n ctre~Uar r c a r on1nt. Thlrt Jho,~lt1 obrt ~usly 

1.. I t ltt true t t tt.. t.!ie ..o&r o r Cl.!) tL .liUtd ' l(.l rnt Df ' ·"""td b• 
0!'10 TftthOJ'S Of '( "~ 1U111& 1ov eDtCd CPp iLil. for J)UrJ)OI I Of an DXCIS:t 
,t•o tJ t.:o w x. One 4J. tf1culty tn tn t:~ .: onnect lot. , h Ot.tTu , •oul<J 

• 

b~ th ~ 1utect1 vn or tne ~~~!~w . i~ati ~n r ttv tor eacb 1n4uet r y , 
eon,.-td(ll'lft• toOl ao.a~ bu.sJne!~es l:nol'fco Uttl,... cad otn •rs every 
&reat hazard , &!J •ell a s bu .. t.Ae e tt:nlo&a. ~t ;;oeo tndua trte • 
fl ..: ct.u~< te rS 4 &\) t. t.l lo t t.c; •• rortt t or othPJ-1· flf'(' tt ll't.1Tt~ l y s table . 
There • ou \ d be n o y• rda1.1ck hero except b e • • ,~.~. cen .. r al prlndple 
t lv; t " 1Ch rt '~k tnduatrtes !.ll~:.l -d Lt. c •,.ft,a ltreJ on. t..:u• ba•ta o f a 
DlC:J«'r r ate of roturn t b • .:a o...re ~tob_u lO'r t' SJ1c \n<lu.Jtr l ee. Bllt 
r~tlned 4ltf•r•ntt atlon ~ould eos~ltckte ad•lntatratt oa . and t t 
•ould prob, bly bo n oce~~&~y tv aao; t a ~ bern . ~•pt Lalt:ation rate 
•b.!eh w.ould b• a·,p\. tcabl'e to &.11 1n1l.:str lea. T:.J~ 110 ld t 11'0 1" t be 
n t ~h r ttk tn~U)trlel, •~teo Js econoolcal ly dealra b l e . Bo•~er1 in 
t!l e t rter~P ., t o r col\s1;.t.ancy lt ao ·1 .. d u~" bt' noce,:::ry to ta~c t..'\e 
sa.:t~ r i\tl of c :.pttc. ll ,.ation to d•t• n~~lnhlf now · uc n n,t 1noou $bOUld 
be 'tX~"lpt ['roo t 4Jl: 11lto; ·"" tr1~ f. taua , lJ !t 'l Jr tl :IOC1do4 to lea..-e • 
a,: return trte rror: t he t a x, .~.-er~ce not 1ncoa• dtt.da, t.:lc: at.Gn1a rd 
p.1rlo1 1f'l th 1 b., c a;.1ta \t.7ed by rzut.tt \)•1,,. t:IC "' by 1.6 't/':' •nleb • ou.ld 
certainty be • reAsonabl y Uborol r :. t o ut c vptt ... tt z•t.loa . The 
sa~~ r eJul.t , howe~~r . c ~~ b~ rcacnP.d mor• ~lrc ctly ~u1 a~ro ~•ply 
by tl'lft r e\y \UI1ns tho vel'lll e t:t.tLnda rd :'rortL o .... , t hr.r non wi t hout 
nny ~ t tt,pt ~t C C? I t ~t1~ot1oo. 

I t 1:'1 ~~t oor t o1.11 rtt.tt~t ton 't.t\1)t ller tJH! o\1 wncept~ or 
co:ap~ rattve rt k factors aro !!!\)' lon c•r Y11ltd . lor lnwt.uncea, 
t ao ol-1 1 ttet WI\ t.h· t t :~., oi l ;.':11 r.~ t nl:td 1ndu.J tr1 • • a r o oxtr a ­
lla,a rdoua. Are tnuy t.odnr? Tbe £" 1n1: uGt1"1'a ,,.., \lt\U.l.lv 
or&"D'rod on n l artc- acalo •!ticb r.v .. r ~J:CI out .Sr1 nolf'l 1r1 
Wlprotltt.ble &l oe e; r.oreovE1·, eo4 orc a t Uodlt o!' t)"plotl t.loo I.D4 
,. t r"'oYCI")' na•~ c rtr. t l.y a.tn11l.1z.t'd o tiS hl'l.riM• . '!ht •lD ct tDe 

(ooot•d ~ · l8) 

, 

• 



• 
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b~ ~~~~ ~n~rl~vtl~ ~•a.ur. of oaolt~l lndeaen~ent ~t 

at n1a.._, ~tlte. l.l.or•..,..•r, u lndluted ftt'o"'" • Uw uae 

or th411 t~tootor t'tf ~Ar1'11n,.lt ttl,,. would 4'-"c:rtatnAte ln t"•OJ' 

~t ~~r tl~n• which ~rotlt.a Ma" ~r1al,7 ~urlnw t~ 4t­

nr•~•1~~ 74~.~ ~ul~ ~~ 4~~·a1~\t7 untAlr ln the ca•• 

ot """ And •Moult'• l•• lntuJtt'l" " · t t "' t~t ~ltt\ tt•4r-l\eeent 

tM fAot"r or ~d •t n. A vttl'"T c CM tl1 •Ln" "hArt vt~ mwr 

h:'IV"' Drol\uot4 " nll"('"le ton ? f flQ#.l "urtn,. the rst4ntt~ .,er1N'l1 

nnt\ t h"' Mr~r.'\tlt)f'!" whl t>h tl.ehl.t~tvec! ronl1 wU 1 n•"-"'" 1n ttt• 

J•~tnr'tl'lflln 'tfl • \ve ""'~t!r \"1 ·1 would ""13 no ti\X. 

71\o-tfor..,, •Mt.,T-t,: tte d1tt1oul\14ft th"! Uftlt nt M 

ln\'""fttof1 01\"ltlll 1"1\rf'lt .,t Rl""illtlr ln nn;n7 N.I"'',Ot.l tt) thAt o f t he 

1~1., ,\lit ~fUt~• ~ ·u•1r:tl"l!t . .\8 t~"t o"t ""••t,., th~t 1n•tt~te4 C"J)ltal 

o"'~'"' t~t"! WI)U\1 t"' r~l"t•d .,trec•ly t"' t h.., e.,..,t l u!a or1r1rl\ll.y 

nrrl•~ ~t ~nr ~~- erlattrn ~- 4•~t~,!~J~~~n~~~ und•r the lr.QO~ 

(l r~nt ' ~ !~m ~. 17 ) 

nt~-.:t t'llrt n.1n 1y 110 l,n,·sr t l\1r.'rfl ':It tht~~ ntncok nt t he Tf! :rn.n 0 11 

ftonnN!y A!'l b'tln,.. nt.,ok "f " hf\lti\Mouo &nt e 1""'t-hl tt. Ue lll\1 'ret 
tJ - to-~!\U ' " 'tlfll t " 1nk1.nr- A.ntt t~• 1'\ll'l 1""'101\Q\.t.Al.hl\tl.,n r!'rmu1u 
~"Y ~A WhAt "~e c~~~lete . On ~o ~th•r h~"4, ~-~•o~ ~ o~·­
fl~trl\tlvflly n ·• Mr!"AnJ' fltnP,..,ge<1 tn A reput,.d \y tttl\"'\• 1nl1u~~ttrr 
t'I..,"'~U\ 1\ l'~ M!"~·~ "' nnt-j-.ot t "' " hll"t! rlt~k. 'thl! ,.1\n nr t hn 
nt~·t ~1 tl! U"'- "~-d&te tn ~1~ t~l~~tn~ ·~d t~e o\1 r~~"~lt~l~n­
tt~n t~~Ull\~ r l\7 ~ •h~t &rO o\"~l4t~. 

.. 
• 



1 
ea rol~&•• It 11 a moro r~Jpons1bl• tl&ur~ ~an book value aod 

t " r ead117 • •o t\.a'bl a !or ..t.:e, ti.:o:t"e .:~4t of lta UJ\" trly lo& 
II 

ao te~tal baa &lrea4y bean co2; u ted !or lneo~• t ~ ,urp011a. 

L ll'lla "O·J'd ptrll ~'J l:e the •on •rot t.r ,,) .J:~1. blt 
b:!el~ ~:~!value. lat .•• .:.J,, ~ -a..~.,L. Jl\.- .. .)1'1 ... ttd ~o .. ·.,orr tloa.s 
bo :f-e r.Jl•na ortrtnatn tn tJoJ.s t , but aA:ty corporo U vtu ••~n today 
c;:, rl'.V ftOitt l at book. vcl1.1~::r coco. let~t.!.t Oil.\ fJt 11n., , ''II .,,,u doTn, 
lft tl'\ dt proct t'I':Cd c~· ~~ k.n'" .:: urent v.;;lu..,•. Nw1y 1111•h or 1r1a t 
V(!l uo novur & • t on t ne booktJ ~t ol ~i on t hv o t h•r h.tat1 1 a.ODJ' 
a.:t 5AtJ o r snt\ 1. v· t l.lc e;ponr on tno bo -;!ou c.t latta ted v~ l\lta. 
i van tn t. bt coot or cor,or Li o~o.:t ~.l ;,~.":.O boorf '1·11. ate ot.lt~"tftd ~t.th 
~nnuhtft co:s~. tn .. r• 'l'O'Jld bt.t varuncea ort&t notlnt~: ln dllttrloc 
1doas oad est1"1r tos .... r !1ep;-C!ct :- t.1o:t., obt'lolQr.c e~co , tt4. CJnoe 
o h!,.:h boo\t v::lJa ' ould .. .a.1$e a a;>loy"\1 CG~ l tal, t::t.., ~ ~ •• ~Jf Lnia 
r"~c tOJ" '0'11• t.Cft'i :00 ttn•ltze OO ... !IIt 'lf ttv• boo"!<Oct.;l1nt, • ad t~cre 
•?ul~ •• n1t,b .... oWld1ne '. ... tk u!" con: 11-.:t C.• 1..••u.'l lha l1e el ... ,.ac1ea. 

'rbt a..o:.aar cay b" ;..ade tH«o.t. crud! ttt1 1oncrv:a 1a. t.he 
U~l' ;)f too'( l..Jt3 ;~!.6-<;. t.~ C.,:"';'l- dS3t ed ~. \ •I hl• ;.!O<)IIt Yf'b.lt 
llfl onlr on• ,r ••••ral r ... c:.os·o. 1~.1• 1.t lrue , ea4 ll. 11 
~bo true t :at fY.I.,)"( or u:J : 7 - tos kt.t ~rt.m t•'"4'•o t o ••t _.,nee 
or '"alu~ tr t"'e ablieatf' ~r ot.ber evtder'l~•· (Se• P•".ll, £e ltct.ed 
!itudtos 1- 'o-4at a.l 'fa.x•u.lvn, '-'· ~11 (1237) . r.ut, t.lh rfll;l y 11 
onl)· a i'•rUal a::s"er, t :1! any t.&~ •~1c~ .-as r trtr-able to boo'k 
TAlUtS1 SO or t on atrtn b7 ~"l- Cou:•t.J W bt .... t"Cl)" f'V1d'vntJOr)' 
(see •• ll• o DoJlt ~ . WI to~r-U r:os., k•1 r1. ; . 179 ( l Qll)) ~ould 
bt .,ubj rc ttd to r.o•e :us tl.f J r l)lt• c r! t 1 ~t ~...- , • nt.: lfiU .. n. 6 d" l Uotu l 
wr.lu ~trt•hlP crl•lt1~m ~$ ~Jll • 

t nx 
tton 

• • -=r•Je ,tnt u12~ or' vt~lue .. t KAJ·ch l , t9U , : o1· !nco:r.o 
·)ur,tOS4 *1 tl0 1~'~Y~hl .t compl tcnt.o~ the poh L, btlt tht:1 Cl)mpltco-
nl'lrd ,.,ot, t>r0\1•·1,. us. GQc p . 21. 
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II. btl Crtttctr• qt krurr " ' ' !' rrg cu e t•••• 

B.,tort ct•f1a1a, tn.ves ted e e.pt U l la 90rt IJ,l1C1:. 

ttor~•, tt. w:f>.y t-~ .,.,.U '1r1oflv to dispo:e ot '" Ct-.1Uc:1a•• 
l 

11.11de of tb~ J'orl~ ••r ti:Ctll prort t~ t a..xoJ . t.ac\c o1' r.:S-

~ ~~tstrrtlvt ~xporl~nco, d~fic1~net~a 1n bookk t&plc~ reco rda 

t\1''11'\ unwatLotoillty or 1etJooilt'd r~o.ctu~l tnrorJtttt ...,n u dt 1n­

••sted cttp t Ul under tho old nets an wrat~ ,)iJUhJ ll'lrU.\tuUoa. 

1'.,0 C'QII?U.tttt1orJ Of i1l'VI!"fitJXI Cep1tn l \·,~~ot 1rrltl\l1Ct ''111 ;o•t.ly 

to tiiXPI)'('!r~ tl'ld dolly._;d tO. I.:' oo .. lee lt. jn of 1 t'+'tn'J.• 'Utrl•r a 

,::-ocat1,lr 1 attt ~ "~1r1 ~ut • .,r-~t"•~ ·•" 'Jnt1tr-.?•7e •,t I)( t & J. 

to Ue orts~ Dll r •turn. B~ov .. r , t.h,. Coverur-•nt ,j tc):-

9")'-'\r• Y eN- JuJC. .,_.,1.aatDt t..> U&J~rstt.M '" .. ., at..·.u;. • nd 1 ta 

•ppl•catton •a.., C?n•reu r•;t•alcd t n~ tb, lnu t.:u·od:'ll£ 

a•oy tOe k:cc.Tl ·d.:f" •• b :.od ,g ln~-4! . The ol."' t a x had A JoW\d 

;..r1nctpl(• Ul'lt!ftr\ytus lt. Ir --·~art rert Lt tn l'JIIt r~Y"'\1A 1.:.-., 

l. I 1no· \.od oa,• l tJ l under our arU tu· t).f.fiO '¥JfUf ' ~~ 
11cto w•a def1nfJd ttl (tt) c6iab "lr.td l.n, ( b) the. actual IJI'!Sh 
vn l1.1~ Q!' t.W\gl lw ~· ov'u'l.)' ~~~l.r! ~n , •Z'O ( ") l)C1d .. l n or e c.rned 
sut tl \11 ••Co~'loyed tn t.hu buD toes~ . (19lb, 1;21 Aou , Sec. ZtU) 
?t~tt"tltl, trtdfr!: .:o rit::a, wood .. 111, ~;o1wrtc_~\.1S uu~.~ ~ taot 1nt~o~A&1ble 
~sa~~ttl \ ItO t ~cLu~ed u~ to on amount not e~ceodtns t.~u act~l 

v ·l.ut o.~! • \l~ ~to ., .. r L:; tu'fl ·.u.J. • .! 1a Lu,) "'ilr vdue ~>f t.uu u.oclt 
tJs~~d t.t.aretor, or s• of t .le l.;)~i ;trtr ""1\1("' or t.:;.t ccrpor tl.JD '• 

ru::. a, V:I!C~t.., , .. '" t •• , to .. ~$t . 



• 

ltt ad~lntetr•tl~ ~uld nav• beeo'e ro1At1Y~l1 •l•~lo ~ 

th1a t~,e . t"ol"f"o•er, 1~3 1radwtH r t oa atcbt have dlata.Ja h.ed 

tb t"\ronth'" tor ux •YOldt~ne• by corrorA t~ JUf"tllu• aeeWNl•Uoa. 

f•t tho-Jt att•ptln& 1\t;. C\"' 

tacnntcnl. ,r·oble"'::,~ 1u thf' ~.ICCllU!Ito., 

"-0.,"'7\t 1\:lY tlt.JC1!f.1on. ot sueta 
. l 

or hol'r-a.-•d CC'Ipt t.tl , 
p 

tn~ngthle prop~r ty, 
~ 

ot r•org•·H r:attona, 

rot .t4on.oo D.ll)' b'' br i.,tly nltzdo to t h'l tr?\a\Jlt<"OII'O ;Jrobl...:~ or v• tue-

lttltcJlty wu!er UJq ultt nc :'i wftb ret,"Jet to 0•1'1'\ dd tn. but 

co~·,.or t., ttock 1D f:r8<!Uoently 11Jsu-tt tor pro ~•"'ty, to:.n t·l' lbl~ 

•ad in~~nstblo . tho cethod or c~-uttor t~•eate~ ~~ ttal ~~e~ un~er 

tba •rl I "r ICt.!l t"lcr~.>rore 1!1Y01Yed • v.t·a .. t,., o "' r a p.,rt7 pa14 

1 . ,lol•t o, fedural t&xe:~, p. l\7& (lOSt , ..,, ); 300 p • .32 

v. Hol~••· f"odorol Tn>.oa, p . 1~67 (L~·, ·:~ . ): ••• ? · ?.8 

t. , tlo\mu, Y•"••·•l T.xca, p . l! ~~ (lR , ... 1 .)J ,., ? · 34 

4 . ~,l~oJ , )o'e le,.•l 1"nxe!1 ~· 122}. (1), ~1 . ), ~;;,.. Alao 
cU!IC1.5Aion o~ tne 01" Do11inton ca ... , , ;.,1,1ort of 6p~tc1:,1 Col!" ttt:te 
on lnveatt &M.1on or Uu:nlt.lona I n•lustrt Ho. V~4 , Pn t 1 , 74th 
Coot. , ht S•••·, pp. l!l, ::1 (l<J. ~) . 
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ot tba t1• Jll'icl 1A1 e'Nft thou(h prn1oua to lla rah 1, 191)1 
was preaU*'bl7 01101 acle b7 tile !rea1UJ'7 tor oorpor&t1CIIU 
ole! couCh to hne lleen .subJect to the tex illpoaecl by the 
191$ and 1921 uta (exo.,t cor)IOl'at1caa IJ'<ntecl apH1ol 
aueaaa.enta) 1 thOUl!h 1t 1117 be • qu.atton to -.hat eztct de­
tail a at tlw YOlWI tloru ao •4• could now be recovered rroa 
old til.,, !here would not be t he U10o ~roble1> tn the case 
or ....... r oorpor • ttona t ine• the !klreau or Intertlal l!e'Nftue 
presunably haa aurrtotent coat reoor4a. But tor reaaQQ8 
1Ad1eated below, theta d1ttloul Uu aay be &To1decl by 1pol'-
1nc eoquls 1 tio."l eoot bc!'ol'O l!<rah 1 , 191), 

Unlaaa we clo so, tho Tiolant, •nd often bitter, 
erit1c1sc or t ho ole! exeeea r rofita tax, perttauler1y 1A ita 
uae or l.l>Testod eop1tal ea a b3U tor the a;>:ft<t1ca\ and, 
'lft1n1 pnrtieul• rly in connection Y1th th# d1!fiaul tiea tn­
YOlTed l.l> vlllllllHon o, made by auoh " l<l)artl u llr. Arthur 
D~llant1ne , r~r~r Assiat~nt Becret• ry ot t he Treoaury, the 
l t. te Or . ThoW!a s . Aclr ... o, !'on:aor Advisor to the 

1, Another ooro t heoraticel problea under thia ""'thod ot Ca.pv\ttion woulcl be th6 deterainetton Of a basic t heory or Y<lUe, Th• 1918 ·~a 19~1 Acta used the term •actual ooah yalue" {Sec, 326 o)) , .. nd perl\1 pe thit taro ia as aoocl cs my that &a'/ be toun4 , or 1n the end nlue la a que•Uon ot tr c t tlll an•wer to "hioh Cl!tl JWnr lie c!eterained w1th natne!l·•tlc&l acour••YJ the ue •t1on tnlltAlWif• be detenoiAed by 6 llJ'OOeU of OOII~l'Oahe 11'1 th l)r actical retereoca to a ooar oa1te ot co•plu otrcuutanaeo1 and the bul c t~>noa uaed 1D the atatute ore • c-rlllity or l1t• le pr actical oona ·q.-nae, (Paul, Selectee! Studl.e a l.l> 1e<!er•l Taxation, ? • 168 (19)7)), 
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1 
Treasury, anrt other• wou ld no doubt be repeated, Tbt 1 cr1t1ciaa 

. . ... to have been couatdarabty exaa&eratod, but lt was sutrt­

clentl y telltna t o aocos pltab tbe r epeal or tbe ol d axcaaa 

prott t a tax , Tbe t aak of IDY&I'1lllallt and t axpayer a u uder a 

)ll" act would not be as dirf1cu t t a a 1t w au Wlt! er the \816 and 

19£1 Ao~a tor several r easons, aeonc *biob are1 

(a} Corporate recorda are to better abape tban they 
were 1n tbe last war1 

(b) Tbe Bureau 1a cora adequately aannod an~ aora 
experienced tban It was in t ho l~st war1 cor­
porate advilora in the l eaal and aooountina 
tielda arc alae ll!Ore cotpeten t and experienced; 

(c) It sbou\d bu po .. 1ble to re- ut1l1zo co"\s1denbla 
old valuation work; und 

(~) ~ce Buroau ot Internal k~veoue ta In tbe po­
sesaion or much data "h10b would be uaetlll , and 
so parhapa are otber branches or t!le aOYornaent, 
aucll as tb • G. E. c. 

1, Bee Meport or Special Co~ttaa on tnveltiaatton or 
Kuni t1onl Industry KO. 944, Par t r , 74tb Cona., \at Sass, , 
p. 19 (!ell!'>), 



' 
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!I. Cal ftae tpnue• • gt Dtpree tatt4 c., 

!be:re ie e turthu Uld 11101'1 tunau ... tal rouoa •hT 

the deter.tDatioo or lnYeeted e~p1t~l will bo ••eler today 

tlan 1t was 1D tha 'll'orld liar years . !be oap1tal ( 1Dol udinl 
1 

f,'Old-\n IIIU'!>lwt) and cllmed sur · lus ar r eor p ... at10ft, or ita 
2 

net 1t0rth, eonaia t , whon oll 1a onid &nd don., or nothing 

ell e but the d1treronoe 'between (n) t ho coot or the co.'P ors te 

non-doprecia'ble nnd non-dlplatn'blo uaets plus ('b) the ne t 

coat or the corpor,\to •'ej•l• t,ble W1d ·e pree1.,ble assetc d 'ter 

Jepla t !an m:d ~epree!atlon wA (c) the 'borr.,..cd cr 1tal o!' the 

cor;or~t · oo, 'both C'llndad o.od current. 'l'bc conYen t1on6l a ;>pr oech 11 

frat tho l1ab1l! t)' side or the bo<l.Rnc" ohoet , But :here !a anothe r 

l . Of co~>r&e, adjun t""n t or earned. aur rlua tuu to be ,._de 
tor ro .. n•• "h1ob are aere 1Ubd1vis1ona or the eurpl.a aecoW>t, 
Ronorve" rnr cont1lll(enc1os , :rudervu• for self 1nan1·•ace <ODd 
r eu:r.,.l for P'ederal 1nCOIIe t.nd $rOrita tlltll 6re pro' •!rly to 
bo conoiderod porta or t llrplus . Tl\13 ' 1 no~ sanert.lly true ot 
any ruorna the addi tions to w'Uch "'"Y 'be deducted 1n c4a,ut1ng 
not !.:'1Ctt:tc. !-non& auc:b l.:att~r t y -e or raaenea t.ro r " rerrea ror 
deproclotian (which are "raauaed to o~rset tho loaa 1n velue o: eaaot::) :;...""'t! !"•rerv 1 r~r st£• or loet l ,._• zos '·here t.~ Q)r­
noration reporta on tl'a accrual 'bul.a did the aaount!J ce.rr1ed 
to auch reser'ros ~v• b~ l' ~eduot3c! , (See aenerally on thla 
au'bject Rec. 4S, Art, 8)9). 

2 . The •net worth" or • oorporetion oona1ah o! t he exoeaa 
a!' "'"ot• over l1obH1ti~• (to credi tors , a · dhtincu.•.snec! rroa 
the t ro~riltorshir eo coWl t) , Bee Kohler a.n11 l.lorriaon, i'rinciplea 
or Aocvuntin& (1931) p. ))J Keator, Aoeountins (19?~) Vol . !!, 
pp , ) 981 412J ~Caster, Adnnoed .lcooW>tinc, )r<i l!d, (l933) Ch, 21 , 
In its Drol.dest amte1 •a~rplu1 ° ro pre,.nto tho uoea of De t 
worth o Yer t he C:!lpit&.l atoo:< <It the oor ;.orationfa 'ldth certain 
exception• (u ..-t.re t.l,. capital atocl< l'AI orl nally 1aiUII! at 
a tUa count), 8Ut1114; AOC<IUIIt1lll (19}1) P• 29 J Kuter l.cCOUDt­
inl (1925) Vol . II, p . 4)9 . See •lao leater, A4Yanoed 1ocount1DJ, 
)~ !d, (l 9)J) Cb, 2S, 

,, 



approach - nuely, troa the anet aide ot the balance shee t , 

The capital and earned aurplua may aore easily be detenained 

today then in the World War years, beoauae we are deali~ 1n 

the aain' with aneta purohued or aoquired duri~ a period 

in which coat depreciat ion etteoted net income, For most 
' 

corporation• t he Bureau and taxpayers IIIU&t be 1n t he poueuiol! 
1 

ot data fiXing t~ cost ot assets , including aaaeta purchased 

with s tock. Valuation probleos are ~~erefore reduced, and 

we ha-re e.vaila ble 11 current depreciated cost ot osaets on the 

nuet, aide ~Which fixes the surplus on the liability side , 

Where property was acquire d before the ad-rent ot the illcome tax, 

the basiS used should be t he 1913 nlua (unlike the treEtmcnt 

under tne old act which took or i ginal acqUisition cost in the 

case of assets acquired prior to Karch 1 , 1913) rather than 

attemllt in,c eny retrospect! ore appr aiaal 88 ot the date contribu ted. 

No a 1m' lor net cost basis may be currently enila ble es to bon- · 

~ 
1 . In aome casea th e basis ••1 be the March 1 , 191) oralua , 
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•1n ,_,...ol t4'11 eo•t 1" " nAl'• 'mou"'h t>n.ale tor eutlh tan11, And 

,...,.., .. " rrtt~t ttl."\ uo:W\lt.Y M lrf'&UAble, T'IIIU""tloulJ\rly wM-. thiM"'f 
1 

"'AJJ. ,....,~n 1\ J"'ttON"M1JAt.1on. tb'tl""' fi!Uoh Cti'Hit '"'-" 'lOt l\YAilftbte, 

U~i~t fl t'\1""' 1\t ... ,lch no~tn~rl\1 ln, 1" ei\M"l t4 "" eo.,,.rAttJ 

t .,~~,. ln uftitl\lly n~t un~"""~"n~n.tb& or 1t111 curNnt VAl\Jef 

ll~ 1n th,. lnttu•••Hit or 111lr!:pl1o1t7 th• took vi'\J.u"' ot th• 

1M, 1\t th~ 11At• of t he lntroodu~t l~"'n of the l•l'll tnt(' Cow,...,., 

1'" 1r""!\t l"ft ua~ ro- t.'11~~~; l"'U!"J'OR'! , 1\lthou<'ltt thh •ou\d W~~trit f"'CetullonAl 

t.n1u,t1~ ...... ..,.. ~ ~,....,'t"!nnt hAt rlro:-ouely f'Ut-Alt4 down 1t111 1--o(')t 

.,,U4 r\t ''"'" Ol-tt\11'\l, ... ~ 1, .. .....,.._ t"-7 --.~•tlt ~ t.h" r-dooU-n. 

f "" •t .. ~OU""'t c:-".,t rot r.sset5 aoc_,ull"'td "-l"'r t~ Aroh 1, 1~1:", 

!11 AIIS1t-ft1<1" M"'Unt 1• t~~tnra f"tt&AttMtl7 f'•Al\a't\.tt ~n t~ " 

1~~ "r~~~~tl~n cf e~~~rate A~8•~~, ~ loh •~t~ 11~·•" tl~·r 

I'IUr-'tlUtt 1\0C""\Jnt th&n ,.;, AYAllftl'>l• n.t ~"" tt,..1111 ,..f NS'"'lnls-

tr\t\~n "t th• enrl1~r aats And t~ u~ ~tnl~lat~ t~ ~~~~A~,~ 

t . S•e 1 •• 101, Art , lL'(f:) - oJ, 

~. ":t~c>:. I'J , "'" l,Nt.,l a'"' t'l• ""''b• •11\ N ,.,.,lt ,_,1t.h 
~ -,~t•lY ~lo•. 

,• 
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Ill. 7'i;: CAI.eyt.ATH 8 or Irtm'p OA,ITAJ .• 

(1\) In o,n•!"Jl 

Re.ftrtnet Me M a r !!Mt t..., th"' .~~pt1clt1 of 
4ot~~ln1nr tho tl~t ol'~~nt ~t tnvoeted Oftott ol, - e~fth 
" "1d ln. ~-.rt rro- 1ntAA-U 1•• the !llt!4-ln rJ'!l\ •a.rnt4 
~ur~lu~ ~ceounto Are plalnly r8t&~Abl• ~ th• n•ettft ~t 
t-~., c~r-o:-,tl?n: u· t.'Mflt usete tJ.M corrtotty Yll\ued, 1 

toeount~ rao•lva~l~, oould ~~ taken At th~lr fAa• •Alut: 
1nvant~r11n ~ 1~ ~~ •alu~, A~ t~r lne~~t t~x ~u~po"~" 

~ ~~ tor pu~eel ~t 1n•~a~~d c~ltal un~er th• ~1~ ;\ 
~xe•ea4pr~1t" tAX, ~6 coat, ~r oo~t or M~rket, ~h1eh~••r 1ft 
to~~r. All ~·~l• t~~le ~ 4~~r~c1A~1~ p-?perty, lnctudlnrr ~ 
tlx.td ,"~.,rt.t nonoun1 . c-nul d ~e t l\k.,n At the ~t .,r1Jt\nAl ooat 

1. ~~~ nuthor l tl•A c1te4 ln n~t~ 2, ~~~ '~· 
""· The . ., "hould ~r'1ap11 t.... t'IO.,... dltt'?unt tor a.eoountfl A.n0 no\'tlt ~Oflt1TI\bl.ft wh1oh ••r• ·not worth raoft ?1\l.u!!, 't'-ut t~le 1n e ~tt8r or det~11. 
' .. 
.a,. 'lar1•t!....,n• .. !....,t ht 1\l.!o-rsd 11h!t" l'lf"' "" t"ttt·..-r t~""'ltf'ry blul1n 1• '"-llo- 111 to ~~ te.x "l7"~"· 

ri . .\ al)"tata.l ~rol!\~t"' 1ft }'lrta'9nte4 \'1-y the p&~eert~~ ~~~l4 t1·n ~e4uct1on ~llow.! t' ~11 An~._. o~~Auc•r~ A~ c~rtaln trlnr •~PAnl•o. (5eo.ll4 (~)). It 1•" oue•tlon to bo ~•ol4e4 "hAt~"~· l~ft o:c01111 or poroentJ\11'1 d~~tpltt1·.,n ov-.r rr~at or 1\J"'d\ 1, \~l;s, ? A! U"! ~""Pl"tl,n thOUl.~ M Al.lo•~ M .. Art ftt lmlftta4 0-.. ?1~1\\. '1'1'1'1 eanl't cuo19t1f"n n.r-111'"'1'! u t<" ~be.OY•n d._,l,.U."'~n. 



• 

28 

1 tor iJIO- t ax f iU'po.ea , ar net Tt1ue 6 ~ ll• ~oh 1, 191) 1 

a f~I.IJ' e alr· 14)' ltllehll)' loY41 ' able to t !le !!urreu O f 

Into m al Re¥0111111 nnd t UJ a yer • . Til II -rcrold l er Ye 1ueh non­
deprecl~bla •n~ ncn-deple ttble u •e to a • Vntl ( - pt 111nera1 

l ' n4•) t o be talt ... at book v..tue , J.oy .... t. , """" •• u ­
IXOI2p t bonds , t he 1neo:oe f r o,. which 1 e exe•pt, lbe7.~.1cl , or 

' courn, be :ln. d:aiaai ble • • part of \nYeot~ e&plta l . 

IJX{b) Intm;G1bl t a 

The quo ot i on or tnc1u~1nt 1n t •na1b1e eesot• , ouch 
aa pat.ntt , &ood will, etc., ~oo need~ a r ec1•1 co~ideration, 

I ntanR1 bloa , u 'tall os t · ng i blea , 101 y anntrl but a 1'111 terltdly 
i n • .,... 1Milltr1es t o t he r r of1tl of 8 OOT"' <r' tion , flwo re 
1nt etl(1ble vnluea a r e 1c l•ra~ part tbe r eoult of ~•~uct1bla 

•dnrtbin~ an4 r ro~>o t1 ~tH 1 ex: onsa , th~n ID~luslan beyond 
the reco~nl tt on t hey obt l:t t:lrou&h t'>e nrof1 t o f orllllla 11 berdl)o 
lustirlacl by cona!d ar~tlons or e;,ulty, A better aaoo can be •de 
out for t t'll 1nclua1o"- o! rnt &nglbl ea -urcb cr ecl rar cash 01' e toal<, 
the ., 1~>- or •h10h tho tt.xpcy r he o not built " " by clad.uct i bla ex­
ODn5ea , Such intone 1blu lihoul~ I a to aold OJC t ent 1nclud etl 111 1n"<eota4 

1, Thia oltern• t 1"fa boa1o tor proper'r acqui red pr ior to tbet cloto 11 not • a1 cn1f1cant coaplloation. It bel•• COn" ... Oti<mll or !lll>i ~ad pr ior tO t bet elate , 1\Jt sial'lifl•a acla1n11tra t1on enor80Ual7• 

2. 'this wu cllou uncle!' the 1918 Aot, 

t , 
• 
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1re1ter an-t than 1a r-IAUed 1ll 1 
t o!Wlll • 'lh11 say le"d to ., .. 

d1ear1 .toa tlOD bootwec 1 aor par t t10D wh1oh acquire• auah 
aauta by outrlcht :'\)rob .. e, ••.,.r1lll 11 •ub1te.nUd a11o­
liAOa therefor, llll4 a o orparati<G which bas built u o alaU ar 
sood will a redu~lly by enteroriaa "nd nctlvl tyJ ond with • 
heayY t•x auoh 41sar1a1nat1oo, aay, of course, oGu'• aerl oua 
1naqu1 ty. &.lt 1t au at be reM mh ered thn t oost 1.ntm11 blu 
{such 111 ~ tent a, co;lyrisnta or rr nehl oa) puroll~at'd tor 
aaah or s t ool< haYe 11 depraclcbl& t>lo&i.l f or 1nco1» t~x r ur­
polfta . To t ll to allow t'> e l ne b~1on of ouc:h 1ntlln81blaa 
1'0'114 cau ,,. a dapl\rtuNI frO!Il ineoca t •x r r ac: l ea. 

Intr ne:lhlo values an to PO":le •rtent r oaogniced 
thra~ lh t he " •• or atrudrr<! rortta 1n · n, eesea or <:or )ar&­
tlona ,.h !eh hll vo hlld e er n!ngs a ttr1 butable to tntnng1blu 1u 
the years t>r1or to the 1r.eidenc:• of t r.f! t t x . But there I N 
tiLnJ 1n1tcncu 1n !fhlch • ~o"'or• tl'ln "~!d not 01m, or hft d 
not autflelenUy denlop..S lnt~nSible esaa t ' to r ro<:uea eam­
l~a in the r ep reaant• t1va ·er1~1 . There r r e <llo easao 1n 
,.hi en lnt• n v, l b1ea al,llht ha~ bun donar nt in the at nndt J'd OJ' re-

'· 
1. It otft~ar~ eerninra ratleot er.rnin• • on 1nt~n~1bl••• &I tbay 'P'1ll 1U the 08 <1 Of -IQ' 00!'I'OJ' Dt 1<Ga1 tile riiUlt under tho ;lrO~OSM h::r &;-· roaehll the inclUilOD or 1nt;.nc1blOI .aJ:a .lila.Soa 1n innoted oa pital. 

• 
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pr.aeetatt .. per iod . It ..... . 4ee1rnblo, \heretoro, \o 
&iTo &rooter riCOIJl1t1oa \0 11ltanc1bloo than ! o otfordod 
"" t)lo .... or t!le o tondn<! pro!lto ro .... ~.. . Oil the ot bel' 
brund1 the arbi trary per vnl ue tor.ula f or the reeoa­
nittoa or tn\ oa&!b. oo cont t n.d tn the 191a Act ,, ... 
hishly undoo1roblo. A oo:IJ)roa1•• wo •ld bo the ollo .. oco 
or - • e:'lt~ u:.t:NDt or -'nt~.na1bte• 1e~utred ror oath 
&nd the p• rtio.l lnalu.Jion Of 1ntl..nat!blct! IIC1U!.r ed f or ~took. 
The tllClUS{O<, Of 1ntonstbl .. CC<!Ilil'od !or otoelt aifbt be 
11a1ted to the octu•l • n1uo or •ny etoe~ &1Yon In oxchonso 
ar bJ & J; rOY1,1on t4l l C.!'".tl t:.tt.-:-e ·a c~ • 1 the1r cost belli 
tho l J not exceed 'O~, or t. om. oth~"t' nro· ort1 on, or tNt t otal 
COlt baa1J. 

Ifi (e) cc 1· '1agd Ef!m•ms n >t t nxeblt Xtar 
AI •n 1no.,nt1Yt to e ,u1ty ,.,. n,..roin", anti the d1at rtbu­

tton o' Celt 4trt4enda, en1l1.n&:.: 01 l telh.ed du rin& t he 
1 current tau.uble "'"'• ct l ttlt UJ:" to the lt.J.d'' le ot the ,.. • .,., 

ld.cbt be 1nt1ude4 11. 1r..Tf.ll~t-K crritl'l ~ m ox~r••• • t t tutory 

' ft"OY1ston, tu.out!l'l thh Y& l not dor.o undor the errUor act•. 
Such • p.roT1•1oo n .1l4 reoocn1re, to t...'"ae ext«lt o .. C't"f!ti' 11.&•-

1 . Boe P•l• ) 

2. Roc . 45, Art. 850. 
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III (e) .Doun.C CapUtl 

Borrowed eapUal aboal.S be ezc lw!ecl rra. 1nnnecl 
l 

capital "~ u n1er tile ear lier aota, atnoe the 'llondbold41ra 

are not the ~ulty owaera or t be 41atr1'1N t eea of the oorpora­

t1on, It 1• true tbet tr borro .. 4 eapttal ia excluded, 

t here 1a 11uly to be o ocaaideJ'able nuaber or corJ1ornt1ona 

w1tb no 1nnatecl oapt ta l or not o:aon than a n laUnl:r 

noAiAal oapi tal - ror asaaple, conoarna Yith lar a• 1n t ans1ble 

asseta built up by ~e4uot1ble ex; enaea, o r thoae whoiA tan­

&lbl e property baa ap;ractat ed huaaly sinee the original 

lnYeo taent . HO"OYer, to re r u1 t the inclusi on or borrow~ 

capital .ould confer an unaer!ted 4dYantago upon eor~~t1ona 

4er1Y1r-l: larce rof1h rr001 t'U.oda borror.ct! a t a l ow r ate 

or lntoreat, ~i oh would be de4uc t 1ble tn eoar~ting the 

2 
tarab!e 1neoM. J:oroo.,.r, !'roc the !r.cent1n • t~n4ro1nt 

1 . Seoti .:m 209 or the 1917 J.c t • r .,Yided that • hera t he 

corp~rh t1on h..S no inYoot.d coptt~l or ODly a nou1n~ l er • t nl, 

the net 1n0011e in exoeu or a stat o.S en~:pt10C1 ahoul.S be 

taxed a t 1~ . Ua1ng lhla Jlr oy1s1on ~•• Juaping ouL or the 

t r71ns ran into (no t the !ire) r el at1•e i aaunt t y . A r ate 

or Jf' •ould bo &uch too l o- 1r. u.ey tna tanctol. '!be 1918 J.e t 

r r ovided tt. t where t he amount or borr owed eapl t al , • • • b­

tloraal, t.he tu~t yer a11nt apply ror Jpto1al aaseument under 

Section )2S, 

2 . Thia deduot1on •auld, bowove r be p~r~lleled 1n the 

e• sa or o t her eorporn t!ona i t • d!Yide;.Aa , aid credit to allowe.S 

tn ooa"ut tns \noa.e •u~Ject to t he exee1a rr otitl tax. s .. 
p& &e ~0 

' 
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1t 11 d.,ill'llble to eaoourase equity ttoanotns , and a 
cor pora tion with e l ar1e tunded debt. ahould bft teaptecl to 

r etire the debt tn f AYor o~ a atock i eeue. _!'heretore, 
borrowed co pi t &l ahou.lc1 be exaluc1ed. 

'I'M excludon or boJT<nred oapihl would be onl y 

~ t he actual "=Wlt bc:rroncl, 1ncludil'ls bo th tunded debt 
~nd curr ant indebtedn eas; any .. efttl purohaaed out ~ pro­
fits rro: bo r rcnred o .. pit~l wo-ud be tnc luded in 1nnated 

capital. Any ao-o~lled ~rererred stook• should be treatod 
u b()rro\Yed oap1tal i f t he t1ol dera r ani( e1 tber with or crlor 
to Se:'le r a l orecUtors as to eltholr 0 div1dencl• payaents or r 1n­
o1ral aaoun •· th i s inYolTee ~ •ontio l ly tho s aao oonsid ere t i ona 
aa t he trequ.ntly-lt t icated quu t i ::m bather t ho annual pay­
~enta Q"j s~ch s~<r~ltles ar e t o be treated as diTld~a or 

deducti ble tnterost. The berd oases or oorpor ati onl with An 

llo bnor a elly hlg ·, bot'l'owed c apital •ould hol ve to be handled 
under c srecla l a sse n 111 mt section, or by a pr oT1 a1on gi-.1 ns 
t oorp~rat1~n t~ or tion of i nol ud t n! borrowed capit~l •• • 
~Lrt or i t s 1nYes ted car !tel , r oTidecl t hat ita standard 

'· r orit3 shoul d then no t be ~a~ittod t o GXOeed a l easer per-

cen tage ot !u..eated capit al (auch •• S~) . 



• 
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Ill (f), At~gk pt Qt~tr Cqrpgrat\~no nn1 TAI • 4XtCPt ~~o4e 

tJnl't., .. t "t' Ull8 Ct ntock ln oth•r oorporl\t1one 

o~n.,~ ~ t~· t~~1•r w-4 1~~l••t~t• ln ~a~utlr~ 1nY~.t~ 
eA-1tA1 or t~~ t~-o~ thAt tr,. 4l114enda on ~urh st~Ok 

we~ deduot1~\~ ln oomttut1n~ th• ndt 1ne~~ nt t~& ~ornor~ 
:1~~. T~~AT. h~w~v~r, ~lnoe 10 ~t t~~ dtv14~n1~ r-o~1Y~d 

e\t;'!l r .. l"'n ,fl .. ,""' tnt er--.,t upon ""~\e.h 1a nl'\t Mtf'Ull~ to \.·ft 

lretV"'l~ • n l"'~:rJU•tr. "'" ,... .. '-.r.t'""'~"'"" 1 ""&" \-., IIT'"~U~t4 &8 Unl'"tt" 

•• .. - l"'lF' l.t"t. 

1II (ro) . Pr;n"P''" '•~!! gC An·,n.t,:utd 'lalu? Alternnt1yo 

th• Alt•-~ t1""' -.· ~"" o.• "'"""'1,._.-4 ~?01\trl r" or or a 

• r~r ~--~lt~ ~1on~ 1~ ~1'\nn~oflon ~tth :u-,l1D~nt ~ -·r ~. l•~t ·~r ~PtAll•A e·~~l~•r~·t~n lA ter. 

• ' ""• 
1{!"¥'1nlH' A,.t 1'\( , P\ , ~40. :!?& : 'i ~tr-. ,6, Art. "16. ~"'~r ., .. ,.,l'\t l"'nlll ~nt·,..,...,c'J tn 'tu•r\nr M~ fllltlllnr ftsou.,.ltl~fl 

( ~·~1 ~~~ ln e'cur1·t-a) ~~n~n• ~ •n~olnl n~~\~ h~r4 tor rurt'·""r ~""n•ld•riLt' .. n. 

.. 
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l 
c~id er. tian or apprectation or Y&lue, 

• 

• except •• 
apprec tattan in Y&lue 11 i•pl1c1tly reoo8111n4 by t he allow­
ance of an tnorer-s e oYer S~ ot 1n•eate4 capiul 1t the 
standard c:r re pr e sentative earnings p r!rlt , Ther•tore, 
II t d.rd poa a tble e.lt eftl5t1YO or Jae&IUJiiiS inYeat ed Ch pittU 

••1 be or~erod e a a auccasti on, eonsiatift& or •he a ppra i sed 
val ue or t he corpora t e aaae ts at the heginninv or the t cx­
nble yaar, 

The elta~t1Ye would, howev ·r, "e l•pr£ct1cal 
aa a ooapulaory proYia1on, Even it the date r elevant 
to ., current nluation were re•'lily avc.i 1Dbl£J1 which h to 

'be doubt ed, appr nisol would necessitate fixing Uvon ao•e general 
principl es ot vnluation; and the ·••• ot th i s r rctor , t o aot1e 
extent jua t1t1a bly end to a purhnpa gr eater extent bec~uae 
ot Ida-spread taxpay~r Jl' Judice ar-,.lnat Y11 l u&t1on neceuitiaa, 
would br an unr opuler ~rovle1on if made com~ulaory, WcreOYer, 
the 00'1'ern:::ant ould ha"" ~ ta proble:UJ counter-proof ' tn 
T ' luation c rus \a expansive and ooyon<l the ord1.M ry f• c111t1ea 
ot • rlnl1n:lstr.•t!on . Agnin, we woutd hll ve the re ctor of delay in 

l, Le Belle I ron Works v, United Stotaa, :•56 U, S, )77 (ln l) . 
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the «~llect ton of re....,v.ea . ! axpayera woW.4 claia hlsh nluea 

antS the lnerttable ~roceu of horae-tradlnc waul~ ~w .. to 

be endured. It shruld abo be noted that the Ule or op­

pralaed value 11 to 80M oxtent a 4upllc•t1on ot the Ule 

ot aftr• ce earnlncs, t or one of ~he prlnc t;>al •thodl ot 
appraisal la to capltallae earnin&a . 

l"or the 1c reasons I li'Oulc! ad viae against the use of 

appralsetl .1llue ~ • an inveoted CP;l ltal t «ctor. It thia al­

ternat11'8 h u aed, ita use should be optional to the taxpayer . 

Tbio would certaihly d1m1n1ah cr1t1c11m, Since any t £xpayer 

11hic h then chose to uae this method wo>tld be c!01111: so in order 

to c!iginish tax liability . Horeover, it the clternatlve i l 

adopted , appraised value 1hould be o, era t11e onlyby woy of 

r ?funds , a.nd should not be perl>J.ttec! to be employed in com­

puting original t • x liability payt ble in tl'l!!year ot 'illng 

return5 . 

IV D?T . .:f_:.U!I/TIO!l Ol" STANr>AJll"' YHOI'ITS 

AI se t ~orth above , mony or our lrrge~t ~uainesa 

units 11ere l'l&ki ng sub~t•ntial profitn dl.lrin& the reriod !rom 

19)5 to 19)8, inclusive, and to use r verAge earninr a t s an 

exclul11e te• t or tax liability ...ou;.d aean vtrtu.rl e JC .. - tion 

for many ot our ltrseot oor nor a t ! ona . A similar sitUAtion was 

tho ver,; eoaon wh7 Congrua, in paa• iCII! t he 1917 Aot, t11d not 

uae the pr inciple of pre- .. r profitl I ate.nda t< r rotitso .f. 
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oo111AI ltaHaUca, baled UP<IIl • - poroont.oc• or in'ftated 

cap lt.ol, 1 .... n ... 11ary to pro~t • ••r t oue loo• or 

J'O'NC\11.0 OD &OOOUDt or t ho e100po f'roa t he O~OUtiOil or thO 

tax t>,. t he .,~,.., ootpora tion• t h<l tu 1hould 1101t ra1l'lF 

rMoh, ond • cell.ar 11011 tetton h nooouary to pro'I'Oilt on 

exoeu1 ve bur den be1"' plaoo4 u pCID oorpnr1ttoa1 calda« 

lAin than a ra t r r 1>turn on tbelr oap1 h l 4urhlll tba ro-
1 

~ roaeotat1YO ~r1od, AI haa been not ed , tt 1• ropoaed 

1 , Ouch a t rea t...ct would be 'lory d a Uar to tho 1917 
lc.w 1.1 OO:.J ut in& uxce=>" r ortta. fhl t tu tool< tne exceu 
onr a •o-callo4 a oraal AIOOIDlt oanah t l a& or a fixed sua 
(

4
) 1 0:11> t or Cl<> .oat1 c: c:>,.ortt1ono or ~6 ,000 t or r artno:r­

ahipl , c1theoa or roa l deota ) tosc thor with an a-.01111t eJWil 
1.<> lhu po)rc••.lt aco ~r th• 1!\vo• ted otp1tcl ropru.-r.toc! b)' the 
nYorc~o annWil iaoo ... 4 ur1nl! t .ho p·e-war r or1ocl prortded 
that In Uti cao e 1bo\l l d chill rer colltbi!O b~ lsu hwn '11- nor 
=ore tbtn ?~or onp1 t.ol. Tbo year• 1911 to l91A ~oro 
u~,.4 1.1 tltt' l'o-,.ar po l'i<>d , I f tho b.l1! nu1 ., ... no t 1n 
ox1ateneo duriD& those yoara, t ho do4uot1nn • •• ttxod a t 
~;,' ~na t .. <l .,r T;:. l o ~j': . I t tr.or <.: ..., •• no '\nco• or n Tery 
l o• in-• dur ins tha ~ro-'II'Or r• r1ort tho 01'1 tor 1oo .... tho 
~roon~~· o: o'~it•l e arood by eiai! nr o r ra,roawnt~ti•o 
bul1no••· (bee. 209). 

An altarnat1Yo ~oaaiblo llait a tlon wou ld be tb&t tho 
UO~l r t to ot' l' .. t -..rn ...:1,;.'1 : not • scoad t: ... l>:.;wtl. l\fiCUI"r'f 
to pa:r 6J 4iY14aDda <111 tbe aid-up eopltal a t oclt or tho oor­
,,r.t1ao tor 1n the caoo or no-par atoclt to r-•'1 l .,. ret. or 
d1Y1doa4a 014 in IOU H pro .. lltCtift )'aaJ') . Ct • I'Crt IH, 
s ~o. 1) (7) or th& En&Us!l i!xcus l'rof1ts "'ax, Thia a! tcme.t1'ft 
•ou14 be a 1~>plo!', lNt lou aet11raotory, linH i t •ould unduly 
favor o.-or -c:t r l t alta:od corpontt:.na, 

.. 
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t~ t 1lt:uv'!~ P"""flto, 1111\ldt ..,.. tt....-pted !f"OCI the o~rAtlnn 

ot t ., p,.,_ """~ •xce11 1 I"''J"'t1t• t r.x \"7 Uvt &eotut.nl,• or "" 

Th~7 ~~r a .... ~~t·t "t (A)~~ or~~ 1~~t84 ~pt•At, ~(b)· 

t'fl ,tl\..._,Al"tl UM!lttt nt the "~M•.,nt"Uv.t rwtr\1"45 u·, to (1i 

t~t t '!'l• tn""'•t&C-1 OA..,ltal P.lue &o;": th.ll""t~"'t, nro tn othe,- wor1.r, 

1~· .. 
o'!:t:t''o" 9\rn ' tt" tq ('!M•\lt oont~.htlnv r.r th., ltt"-"i11lrd. *"""'•rt'e 
"'1'0~1 ' "' l-ut tt-, l.JI ot'ft.,1t. -oul d not tu, leftl'l than P'l , cr t"JOr• t h"n 

\ A# .,, t~M tn•~~t~ ~n~ltAl for th~ taxftbl • year. Thu•, A 

t" .. ,.."""'.,. • '""" ll'\ Al 1:1"' flll"'tt1 ll~ t., M ._VJ"!ptl-"n ~r JH"'t1ta u~ 

r~ E ~ • ' 1 1 ~ \nv•~ " 84 ~~~1tA1, ~~ ~~ t~ '"'''l~ t~ ~ 

!V (A) '61< . ., l"ho\ce ~r ~ ""OM,.ttnt.:.th•• r er1N1 

h .. en.rd1nft.! p"''~ l.1:"' 1n th .. 11"" f'lf n••:·~ " Arnlnf'n 

l'r'fltr· 11 " "•1'"~'<"'"nt nll.vo jl'or1oc1 1.0 th"' k..fllo 1'\eA.,.UM f"lf 1t~IU"f! 

"'":''r1t " lfl .,., <h"'~""llt~ ,.,~~ fnl rl:! ref'.,...1Htn· ~ ttv~t P'Wl .,d.. Tf<lr 

tJ b yt-oo,,.~ .. thft 1"1\1'0 lD:'~1 ~~. t P.l? """ \1'131 Ar.tt per­

hl\l':t t":tt \ "nt AYAUI\l'l.e, •l:"e'\ •-"-.. v,.., '"'~ •"r, t•r f•Ar~ •ou\4 

lll-.:l l-1\"): • ., t ., ~lt of t '\" d'!pr-!•nll'\n. At l•A•~ l"'r,. t'lt t htt 

~'~•· Y•~r• ~~14 l e ~ h!~ 1n~-• 7•~r t~ o"ny 1n1uetr1~•~ 

.,,,,,, r.,:-., that~ ,.,,... -.out_, M a h1ab lne .. -• JeAr t or ,,... 1n-
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.. 
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Cr1 t1e1a or th1 ,.rto4 • • UArep,..oont ot1 ... ••Y 
be aut1Clpat~, partleularly rroa oorporotlona whiab 

rOUI\4 Ill• parl o4 - or lean .arulnl•· !bla on t1oh• 11 

anower~ by the r oot tb< t e corpgrotlon 11 ln all oooe1 

OHtlU~ to • U!\lC!WI nru1ncs exuption or a~ or i to 1n­

vute4 oar·l tal. '!'here !• tho !'u r thn ro81lble expo41ont 

in thll oonceot1on ot al1ow1n& the t axpayer tho u1e or 

r10~ other tslrly r•pJ"esent •-t 1Ye eon•ocut1•o ~r1od U'POrt 

• ehowlns tho. t tho years 19:!5 tn 1938 , 1ncludn, were 

in ita ror tlau\.Or .... not a fair pori:M!. 1'!>11 ftT~~dient 

h .. boon uu<l 1r1 CoMoc·io:'l w!.tl: tl:e l.j:r1cu 1 turol Ac!Jwotzent 
1 

Proaru M4 the SUGar ~ct. 

TAXJ"lyers "~ell eo::"'!cncod opor•t.1~ too r:ecrntly 

to h~n hod ox1 et enoe c!urlnn the !\Ill sttn4ord "rto4 oould 

be ~1.Yen t he optt.an ot t4kin.t. the overoa• or :."1.o la1t two 

yeare, 01" =erely of thtt single 70er, pM.or t o t.'\e cnactiHD t 

or tl>o tax. llera t..,o ..S.nl::I\IQ r e tlrn booed u pon tho r•r­

centa8• or l nvaat.e cnpltal would arrord •n ade~uota r ro­

tootlon •B• lnot unfelrne .. ln 1a0st ooau. Too '"" ' ~rotactlon 
"ould opol y 11ho:re tho net result or oparatl , nl dur !n~ the 

whole at~n<lard ~er1od •ea a lo1e. Here. however • l!n)' ~rt. 

o r t~ C\l)'rent • rot'it& ap 11e4 to the exttnctt, n or lo;~e• 
autter e<l 4ur1D& thl 1tandar<l porl o4 111cht .. n be or. allowabla 

4~uoUoa tor ourpoa .. or coaputtn« the exoeu , r ot1U tu. 

1 . Tht tf\X'I)Ayar n1~ht to-o p: lven the opt1on .,..1' ueinrr 3 
out ot 4 yeN"n tn c ftrtAin exee nt1? nal CAsea whlltr lt one 
~ll.rt1oulllr yett.r wna not renr"Rftnt n.tlve. 



tnr~etf4 c~pttal pt I n,otl e Xt!f 

! t ~v\J, or ~r.t, be an o•er-•l~pltrleat lon t o 

AYe~~~ t~· prortt• or the r•pr•••nt at1r~ r~r\~ and to 
lrnoro th& arer~ ln•••t~ eADlt&l .-ploye4 t n p~~uet~ 
•uo!\ 4M"nln,~. r.v~h a P'l'""o-dUT"t 'lf'l'ntlc1 te unfair t ., .,,roe-!"'e 

r'-1e"' hl\.4 !nol'"'Or..•K •'t•1r tn•,.atM cAolt"l tn tt.e perll"''~. 

,..rA 'f'Ou11\ u~u11 ~A"Of* O"'"<'e'""" wh 1 "" h~ t1"~"'""""'4 thsl,.. 
lm.rt"\t.,~ c#q'\ t Al . tt t.a, t."'•"tore, "'r. .• "' • .,.., t"- t "'-• 

.r,.y ... .,.,.~ ln• .. "'t!J'i ,.,. 1'"&1 ~ .. li\)C4'~ tnt .. ·~~ •llu'lU·n "'7 l!t­

t'!"'3ftt~·"· o- l<~~~,.,.....l\1\ln,. :ft~~·"r<l ""~f'Of1 •n r~ t'·a """"o~ntA'1•• 

p'r'",, 1n :t-• ~MP"'''"t 1on ·~loh t"''t~t tnv"'~nt~l «'1\Pltl'"-1 f\t th~t 

~ · lnrt1o • ,.~ tho """~'Abl~t 1flltt.,. l:ft!\1•n t~ t'to~~ r .. viiii-N"""t ln'!llltld 

c:~· ...... l ~ ~';!'"lr:- 4'\• .. t~:-M o• r"' ... ~,.•nt t1•• !Mt"'l""-4 1"1""• 
1t t.h• 1, ..... 11 .. < r".,!t ,, ,.. Pt"' M ln1'1n. ... ~, t h• 111UAt'te 1"Ar 

'" o f..-,u\ 1• th• AV .... n ... ~ '.nv,~totl. C4\T'1tl\.l ln thfll tttruYitu"C1 

.,('!''' 1" th"' rtr.f'V\At"d 'l'r,..!'ltft ,..f '"'·• """P,....r"'"t•tlTft ne-1<"~., , \ut t.M 
,\ trl'1t~.J"1 n,......tlt" t~ l'ft Uftf\0 r\1 1\fl IIXC.,A"~ ~tlte CMH11\ C.,Ulll not 

C":\' l.".-1 Ni<1'"'d f.\:T'\n-- .... _ a't dA.l"'4 or " Pf'• -.,nt l'\tlT"e 

n .. r~,..., ..,,111~ h.,T.., -tN"'n4td or11.nl\ry prt'tlt~t .-t the AAM m'Cl" 

A~" t'IS! "r"'l,...\1\A\ 01\l)lt \l. ,_ . .,.1"'!1r, &It t., ftd~ lt l"Ml 



• 

oapital lnYutMnta otter the enaot:Mnt or the tu, a 

,.__, hilbar per...,tqa mcht be uoe4, due to the reuon­

ahle caauaptioo that ta!r ;>r<>~lta durinc • u r <ll'io4 WOill4 

be IOanhat lillltor tbM fll.r r rotita rlur!n& the ltandarcl 

or rapNacta t1Y& pel'i o4. 

IV (o) I tt Cqrpor atlODf Or&lp1&t4 at)t r the Rt-

PE!''Ptatiyt or St•P4tr4 ~trSgd 

lla• eot'porationa oraan1u4 Attar tho repNa .. tat1Ya 

or atan4ar4 pa l'iod rreaont 1 poeul18r problem. In tbe1r 

0' 11 no atand&rd • rotl to are anllable to be tol<on into the 

equation, and H aeooa neoa11ary to ,..ly 11!1olly upon the 

a~ 1nYoatod oaplt&l toraula, The only al ternatt Ye 11 perhapa 

to lncrea ae t hta toraula 1n auoh oaaea b1 ~ arbitra ry per­

oantace, soy 2~% (whtoh 11 halfway between th e atralght ! n­

Ycatad oap1 tal tonaula and tho ~1h11t otandard prort to a nil­

able to otller oOCiplniea) ca&lrlng the paroetase 10%. Tblo 

a rbi trar y 1nor eaae 11 juat1t1ed by t he cono1derot1on tha t aoat 

at t111 aa n n oorporat1ono •ould be 1n a relotlftl)' un•ate 

ecoon0111o poo1t1on ancl 1bould be tuored tro11 a tax ata:ul­

p01nt ao •'*pared w1 th olde r eatabllohod oorporotlonl . 

IV (d) !), 3 CCept o r lt ettl yer{p4a Pi CCtrtn c trge 

the Celeg4er Xear 

Ano ther G011pl1oat1?C> al'iaeo troa tho r aot t.~t :lAY 

corpor•t1ons keop t heir booka on • basta or rtaoal • e r1o41 

d1fter1n& troa tho oa.leo4ar yeu. In ouoh ouu the calendar 
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1•••• or tho atand•r4 1•rtnd •ill not otullly h••• ~ 
UIO~ ~~ aD &C:COWitin& ,.ar by th4 t fllrpiTOr, !'twre 11 

IOile ftDQ'M.l.)' 1n t roat!.nst corpo!'atiort.a otherwiaer a latl• r 
dlfforoAtlY a1•rly boOOU t Of aoo14ont&l dlffer<n< OI 1D 
f1ao.U l'll'iodo. lbooJ'<>UOa.l~y •'. prorlta ahould bo oub-
JeOt to t.ha ,\ft:llft t X 1rtl')l peC:t1Vt Of Jl::lt. "000Uilt~r\i pet1o4 , 
It .-oo.;.ld 'Ott ;:.o11f.bl• to IIOC"ca. .. Uab t.~l~ by p-r~141tll ror ,..n 
apr~tiona~nt or r rar:ta ar 101404 to trbn 1~ the t ror1tl 
or u r:toc"l ye ar into tho yel r8 uaod, o1thel" in coarutHl& 
the at,_.:Hinni ~rotit2 fJfl' in COII'9tlt 1na ~ e:rceaa .-rot1ta 
tax. Such an fl l'J)Ort~ OJ\IIIIlnt , tt ut od, 'm).ll~ non~~~ll}' be aa l 
• ti.ag b-"111 . I t a1&bt, howev·~r, tr.Yolve oaplteet•ona t,nt\ 

z.d 1t1CII\IIt •x!ilrat to t urey.r.::t, •nr• I tua inc lined to prorer 
t»e ~~o 1r 'rt1c,l expedient o~ r.aort~~ 1n1toa~ to thoee 
•• t Pbl1saed tts~t l yea~a whleh .ott c:lo. oly c:o1nc l •o •l tb 
tho cc.le:ndnr yoc r t tpooitied 1n 0~ eututo . 

l . cr. Yart III , boo, 14 (1) or tho Dr1thh ~ct •Ad Soc . 3~5 of the 1loYenue Aet or 1<>18 . 

.. 
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• · pnem•mo• or PROlUB I'JN&CX w ry 

lD d otoral.nlnc • bo t prot1U oboul.cl be. "bl oat to 

tilt t i CI II prott til t ox, n et to cor-a tor tc C01tt t•x pur ;to .sea 
l 

would bo tht n11tu..rel. .. nd e tt1c1eat 1tar t1ne poi nt.. For 

0)&1!p\.t1 1n• eet11ent tncon~.o , as poJnttt1 out atovo, •hould be 
e 

1 nclud&d. Tnt t t K tute should porb cpo eapruaal y 1 ncor-

porate by retertnae motbod1 or dtt tra!nloc not incoat atated 

tn tlu taco•• t • a: r r.1u.ta U.on.s to carer tnatanoea i n .a tch 

:~fttbod s are -ao t e xprtl l ly pt'OY1ded lor tn t tat lnoo::re t ax 

l . ThOro probl bly •hoald bo no apoolll provl oi on a • 1n 
tht 19ll! Aot "1 tb r llJpoc t to Go •ernaont conu•ec~a; t hu tnoo11t 
fro:n: Jueh con trLc ts •hol.l:ld bt kept at. tbe ltvt l or oth&r prorit a , 
or cour11 t 1 110ny such contr oc ts ar" troll ted s~ect 11.l.ly b y the 
Vl naon ~ct. An oxceso pr o C! t• tex •o•Jld i n taot be illusory 
he r~~, sJnct tho exceat proftt• t.:lx •otlt d 1tstlf ' be talcon into 
oocount tn nrrtY1ns Itt t.bo a ontrl'lctJr1c:e. In ototr word s, 
tbe NAAufaoturer WO Jld 3 t r1vo t o obt n a price •dlCA ~ou\d 
lor ve hll!l ottor po T1111 tl\o t ox ln about tllo '''" prorn posltioa 
as lle would n•~• aChttv&4 tutd t be t AX not btt"G ln. tlllttn.ce. 
The Go~ornatnt •ould ttaelt be creatine rltb one head tbe exces s 
proflu which lt •ould bo toxl n1 .oit.b Ulo otllor . 

r . But co~pare Brlttsc lace•• 
o~lledulo, Soc. 81 soo aloo CaudJu 
<(l)(o) , ••••~ttiiC r ros the Canadlom 
fro» doaeatlc Caaadt an corpora t loa• . 

Prortt• t ax, S••eatn 
txcesa Pron t" Tu, Se c. , 

tax any dlvldond o rooo! Yed 



atatute 1tael t . 
1 

Por exaaple , tho 1nc05e t ax reculat1ona 

ban a spec i al ;.roda1on - oot eppu.rlo& i n tbo s a t uto 

ttsel! - as to ap~ort1cn1n& tneo~o tro• long- ter8 contr~c~a, 

por a1t t1n& tho income !rom such oootroct• (a) to be taxed 

wban received or (b) apportioned over the lite or the contract. 

Cooeol1date4 return• would be vf!ry deatr.:ble 1n ~bo case or 

Duboid t ary or e t t l ltated CONpanta• , alnce the dupJ1c s t 1on ot 

ta:a. upon tbo sa~e • nt"'lings • hich ot.herwi•e ensues is 

upacl aHy burcl•n•o•e •11CII the r : tcs ot tu r each ~ne brackets 
2 

aucseoted tn this propoaal. However, tn• use or couolldctod 

r e turns !or this purpooo •ould not be cs .. trable unless the 

1nco:ne tax statuto ure al&:> amended to pel'll1t tbe genera.l 
3 

use of such returns . 

Some va ria tiona fro"' not tnco111e for income tax 

~urposes w ou\.d , bo.-ever, be noceatAry to contor• to the 

peculto.r cbaracter1st1cs or "" excou profi ts t ox. • oH ot 

these mod1f1catioos •ould tal<e tho ron: or ad~1ttonal deduotlooa . 

1. Reg. 101, Art. '~-4. 

t . Oeceotraliaat1on or t:le Duret.u or Intemal Re•nue 
""Ph3otzcs t he neceaslty of consolidoted r eturna. 

~. Tlley are noY uaed only bv ra ilroad corporoti ons J 
Intorowl Revenue Code, Sec. 141. 

·. 

' 



Cl"'.V"\7 th.'t o- ' 11\ft.!'":" l.r:c·-., t~x ,.t e,. OOt"1>')~a:1"':" 

"'""'t·l• t-• A ~~'''''"'ffr C:•'!uc·lc~. !' l,. 'IM ""' • ""''"' t'Mer t.\t• 

t:1~ ~t; ~~~t £r' o:~TeT~~!7 Qll~•!~ t•• tartac ~r~fl'£ 

• •. ....x ~· • e~U tr. ;uo· !.v' 
1 

, • Ct) Mt~!..t1t'lra1 J.o•,.~n 

• ht~- 1\0 t o..~oulo'J Ali'IO \•tt '1 et·tl.l. Afl tf' thfl c!•c'luC'It 1-en 

-.. .,. ...... 
• 

.. l '"' r ...,•tn!""tl tt-<'-"'"'!ul'"' Al"'n-r ~)>. !.1 H~1 ~ tl\' • ('~ ~f l~a.:vrn 
~ 

,.. ...... \,., · 'f'f"- ,. t.•u··"'t:'! U"~r. ~r t!1• lfi\2", .,.,J\t .-t 'M1'144t4 

'"'~L :- n't' ·~_.,.., .. !'~r ''"'lt o.o~· 1 1 • Ct ohrw-.,~ • ''"'· t.t"' 1Qlt 1\1"'111 

"J" •w' \:'> tr1 , 1! ~h·t ta..:cn!-1"1 lf'Ar 1'1'' ncet tl"' , • .., ~1r '--IJ\l'lea·l 

<tr' ~, 4_ •• :'21'! , :, -1: r. 1:'9l11t! ;Jr~:'IVltl : "'n '\..,Cl'Ulll ~ MP'i'A!Ot\ Mfl 

"':!. '""1et1 ln O.fi:J ;u ... ,a,r-'1: t&'rt. 
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y. Cq) Ipytp t prl et 

Io•mt.ortea , rlltmt a ..,._ct&L yrobloa l n couoot.loD 

.-tth u exceaa proft ta tax,. alru: e one sbo ld b~ r4perfH1 for 

Of tn•ctorlea at tbl preltnt tlU tdJ' tbua I'IGfttuo\.ly Pl"OYI 
1 

1llUJOr}' • Tb• HoYanuo Aot of lOts per•l tted reba te• 1n 

CO :" lt or tnYcmtory lbrtnkocoa und e r eertatn narro•ly-def tnad 

r eatrtctt ona, but dtd not f) ftlr to~ard a co•pl~to aol•ltt "n of 

t ote problea. 

It hlYIDtory los••• are ft.llo• ed to offlft tn• c• tn• 

or • pri or yenr, cro mds for co•;tl•ltlt art srea :.ly rec!uc.ct. 

Ond er tile 1918 troot•ant tllo lou could not be olabed ln tile 

suba~~uon.t r eturn ttael f , but had to be obt.,1nt d !>y ••Y or t\ 

rotund claio, ntu:2 tl\o ~ .,1pAyer 1 a .oncy ••• t.bore!ore t.t th­

held from • ttt,o i.tllla of collect.! on of tee t ux u.nt11 t t.c ul Ueate 

r !\ln·L But tb:1a 11 • r.tlattvety uot:a tort.Mlt ~rocedur~l ltes, 

Dart 1 ~ p robeabl7 nece1anry to :>re:;•n~ tn~ orl'\e '"l.t &will or 

r""'tunu. t he &ll.o•anc:e or an otr.:set · ~~tn•t tho t nTontory 

&:!1~· Gf C :"TiO:' ;'COr J boJJ.ld !»-, comb!DOd ?'f.t.b t CII 1":'Y-OYer of 

t.nr loll to subser~u.ont yeeril &a under Sect.1oa :.11. of :.tie 

t. Sec. r1" (a){l r) an J e.c. =~4 (o){lt ); N•( • •~ . Art, PBl-8. 



.. 

l8Z.I Act . A• an elternat1Yt, corpor u t o:u "rl tht bt -peNlt t.ed 

to Itt \lJt a r eto"' a.llo• ce e of aof!'e perceett&t \.0 auard 

.a.datt. a poadblt tall t n • .. lWtt. 

Tht \aat-1n - f1T~t-out 1aTOAtory Jr lnoi~Lo , •llow~ 

for a te• 1n:.1utt r l tl by tb• l9l Jet an~ txt•l\d~ t'y t..tae 

1a~n Ao t , • &ht be eoousn to cov•r ttle c• •• o r 4ooda aqt u'\llt 

tglsnn O!lt or tn•ntory ~urind' the t. Sible year. Irs 40 \ n.­

ft(ltlOOJr)' por1od tbt.s p r ovis\on ~·'\Ord ,'! 'tltl t)l(t (foot of 

ftc.\d 1n& to tile 10 t ua l cott.. o f iOO~h ;;o l ·1 d.u tn, 1.11•• .,~at· t.ht 

' '1Shu r-pr1ct aood t p\lr CbA&ed la ter, and tb.lU ".01\d bft o shock­

absorber ot a utttul Cll• racttr, "'e cauae 1 t •CP.t'd r t"'lfltt 'd&h 

eo1ta to )tt &h ,roaa lnr.o~., ?1t.h e. t.•,erln& orr or coa t • •• 

S•JCb a p ro-

•hlon, n;,.•vor, lh.o-Jld '2 coupled ~t.'l t.nf' a"t.- l o t l .,roYlat oa 

a•nttonod abo••· It '!'>i,ht ::a~t ~ «lO•&ib olo" 1 :~ln.t" e t t.l 

o;nr tto~ • .:r.11r1 "t • .,.,..,h~t n.o.,tt•z:u·.!, 1e.,!'JDdlnc oo ·~•1ft go0tt1 

lon~, 1~ ~l in t &130 h1ve the ~4ettreblu ot ract ~r ~nc •Ur~&tnt 

taxp~yera to on&Oi l l n e acr•~blo or cad-or-tht itAr "t••, 
thua tnt•naitytn~ 'any ~o a1ble iert~ tlonary MOVt8ftnt . 



y . {d) AaprtiyUga 

tbt 1918 .let contal ned. ~ &..aort1 tatt01l prori at oa, 

IUppleactar y tO U.. CeDtr~l p;'OT1sf0!1 for tbe d .. UOtiOA O( 

the ~tpreetatton an6 obaoloaee=ce, ~tc~ ~~OY1 .~ that• 

(e) tn tbt o • •• or bu.tldia&, , o.ac.htrury, &n4 ' ' "'! .,• tnt. or 

other f AC\UUe: Q}JUtJ·I.iCt.ecl, er~clod , 1nat.c.l lt.1 , or acr:- &l rtd. 

on oa• nft tr Aprl l G, 19171 lor ttuo ,.,r o.1uct.tou or ort.lct•u 

c:ont rt but in& to tUa proutlcutl on or tt•u \h.1 4 \b Cor•r..ny, tnd. 

( '·) in uu1 c••• or veatel::) constNo:ted o1· acQ..t1 r~cl on 01 .. rter 

A?ril G, \11'1 , for t.tle Lra.napor ta l.ion ot l.i'ttc tta or "'" coo-
l 

trlb\IUn' t.~ t~10 .,ro&tCtltlO+'I of L-.e l';..r, c.ntr• zmoulJ be 

ello.-ed a r taaonable ie-d·Jetl o!l for t.oa DDort1aattoo ~;Jr tueh 

part or uae c:ut. 0)( a.u;.:a t'-d !.-lUes ""' .1ad toton bol"tlt t,. ta t 
£ 

ta.xp.aye r. 

Tbt1 ~rovhtoo, !"ound_. ta t-ae idea ta t. eq d.ty 

r e ' llrtd a recot.;n1 tton of t.ht. sul>rtant l&.l rtak 1rt..olvt4 la wu• 

l. T~ls r,,.t,1 1 r~ of ~u:·.ortl;nt1o;l tn Ob'l1ollty lnappUca blt 
to tho preeun~ •1tYAt1oa. 

F, lalO Act, Soc . rl4(o)9, r.v•(• ) d . See llot• u, Pe~orll 
T~7.ea, l9f!' Ut L1on, p . ~~:", tor r. tj•tc".1AI101"1 or l."1 h )fT0'91~1on . 



l 
ll~ ~"~truotl~n, ~~~ Yftr.7 dttiioult ~t -~~lnl~t~ts~n. 

P•~·~• "u'tt-1Utut• fl'\r t":e -..or4 ·~J"thAtlon• ehoul<t be 

t')\;f~. Th• A:tOrt l ._at \,.,.n 1\llo~ U1t1• r t'".e 101ft "-<'t .... ,. n.,UI1n.l" 

... ~., t""n ox tJ"~MrdlnAr:r t1~e1At1 .. n .,r otA'll411'10,..,oe, nn • the 

o·•~ntl~ ~\1~ 1~ to r1late that de~o~tlrn or ~t~ol~aoenc•, 

1'1'1.!/lfl; t.l'\tt 1.1\tter, t .. :.. r.'1ort j'Wtl'"t~ nt 4tRrn1nf'!' <""JW'..lt7 . 

~t ~Al,Y ~~~en~ 1• thAt nert41n t~1\1t14e lo~~ th~lr 

1A~,n~ ~o~~r Aft "~an ~n tn~ •Rr hn" ~~t~c: A\1 thAt An AMort1-

AAt1~n ~~vt~1~n ~~nn~ 1~ ~~t certA!n ·~ r~o111t1~" ~~T t e 

~·~~~1~t~ nv~~ t~ ~r1o1 ~r t·~tr ~xtr~~ril~•rtly ~hort 

'l"'"'f'll\ , \ f• ·~ th .,ro,.r "ll?'T'"-nC:tt ftt ,.. ~•,.r-•t'lu'tnt n,r-..-v wr._ 
f\!}""1"" , ,h\tf\ 1" J"eAl··· •"-lt'#.,-.... 1"A}t.M. 

: : "'"c·•l1 bl n..,t«! t""-" t Mo .. •t·"U'"'n 1"'141 l-• t'ou~t 

.. ! \n t'r • ..,~ n ·'¥!t.!<"t1"'r rar t!lt~ t,_,~., t.u: :'1U~.,.,.,,. "nd 

• ,. tro-~ :-u:r;"", .. , , ., .. 1l ""A:¥ M re-~":1 M " l'lro..to11\l "4duot1<"n 
• , 

t~- • t~ ~~~~~~ . 7~ ~\1 ~~-~lsAtl~~ ~~~?1~1~n ft~ t~r 

!!' lt \~ 1)"':'\C"let\):llO , ""r.:'t ,.."M f'~t:t\t"\llt Kttrtl~l'\t \cn 

~J'~"~V~I'I 1'n ""J\n •"" <"?rt:\!n"f.\ 'n thQ '.Z l8 Jot fth.,ultt ht t\'Wtt!&d; 

1.tA virtu~ 'l'f)U\-1 t•* thnt lt ""'utl\ b) a:1"'tA't'\,. t('t. \ no"nt1'0'G 

t~xntt~n An~ An e"rour~~~~nt of o~'t t~\ 1n•~et~nnt 1n 

tn '"un\r1f't-. """'11"'1'" ftX}'J\ndt'n 1 .. thout1lt 41t"1rA,..,lft. 



• 

• 

---
y. Cel ptri4Md• ea14 Credtt 

1 
Ollo 0 t tbo pr1aclp&l t\lnctiouJ ot toe kX under 

beoa\151 or our knowl~r;• t~•t. .:\IC' CQrpor:.. te _.~rott tt ..t 11 ~iOt 
be AUff1C.1.81'l tly d1 nri b'Jlfd to -:On:tl t tny.01 to bt fhlt,Jected, 

r 
"r.l ... :mr.c• •Uoa 

r.tT·Y, ther .. : oro, bo r•nde of tJ'II'J Advtru .. b111t.y or perwltttn1 a 
lla1 t-ed dl•tden.:1-p&l~ c:-e:ill ot th• Sctn~ 1'\o--: "lllowO\S !'or '"T?OIIJ 

a of tn" d'lM at.lc p4r:one t l\olt\1 n.c Q)OO;,>eoy prt:»vi•t on• und r or 
i)Ut1otes or S 'otto"\ 10:: . Cl!Cl'l u cre41 t wou\6 tent to mcourAae 
t :tr- d1rtrtbut.l oa. ot cor or"-tO er..r11tna:s t.o t~lOc"knolrttr.$ 1 ao .. 
or •'ho:. .. outd b, t.•)abtc tJ. t r•~~J'I)Mbly hUb brlle:~tta, Ant the 
r~ctnd~r or r oo~ ~o~ ld ~nJot lnor~-,~~ :p~ftdtnc co•~r . The 
oxtMt to \.1\10/l tt:.Ue credit. •outd 1>9 ·n vnl ed or ·ould, or 
courJe, de,ead u,.oa t~tt rat e• ado,ted tn t'l .. ue:e3 .•rofl LI tax . 

1. 'trv , the t. :.;.1 110Ul :leo 1.\Alvu lJO'To• non-reveuu~, r eaulatory, ~ttoct3 1~ eon~act1on •t~A ;rtc• eo~trol . Eet Ropo r t Ho . t•4 , Spect l1 t Cor:'ll1 ttee on 1n1'GStt,; :.u on or tho WW11tt ons Ioduttrr, pp. 6 , ~~. 74tb Cont. , t•~ Uesa . (l9~5) , 

r . t no iJflf'50a r.l bol:Unt., c~~•uy , ro,.tdoru do not. Nt1Ch tb• • OJ'! ty or con ort~ Uons ani! Cect.ton l.Ot, appltcabla to 1• propar ~urp l\l!J ccuouladona by COJ1lOtAt.loos ceaor&\ll.y, b• • ben ~ ccn,,tcuo~• ratlur•• 

: . InternDl Jte• anue Co•to, Seo. 4J6. &w:a D oredtt ••• &leo a1to•o~1 ror ~uro~on•s or t.l'll dhe•rdtt1 u.ndtc trtbu.ted l):tortta t.x.. ld., Gtc , P7 . 

, 



.. 

• 

'f'h• o~\ t ""' l~t. pe-!u\p•• d.ep-tnl\lrr """'" th• ...,rthatlon 

-wrnW'ld.,n N'!"'n• -t<!, CSl •eow":'..l"'e ""• O"fllt~c·to n, Nt A117 It'd'! 

.. rt •(":l " l """t,...... .,h-1-Attd tot Allo"Ylnr • o'N't1 t ln Mf'J;:o.~t 

t"' t n. .. n.l'>\• "t.<:ck d.lv lC!tndts. 7'h• CJ"'!t 11 t c l c"ht 1\.lM to. atlo-..4 

"'11'11 
·' u t\7Aln~t tb1 W.: tturt~_x Oft l no,.... • tn 4%e•e· ,.t lC..~ 

nf ~~· 1r.Y~at44 eapl~el. $o 11~1t'n· ~~1 ~rl4lt Youl 4 o~l~te 

th~ C~t•J.,~U.,n tl'\tlt. th"l t .u: 1n - r reot rre,.utrod A rerportLtlon 

tCJ ' 1"1\.f'll'lute t untl!n ne-.dod 1n th!t Nflln~ta". 1or nt' t~-orporl\t 1or. 

1J''ld1 (!Aft tf\rn ,.n_, r!ttn.l.n c.o" thM l flt Of l te 1nYit.,tK OB.pl tcl 

ln M:t' onft: :roAr" t14n oot:Jpl.-...i.n U' A tAX indue,,,. 1t tC't d l "'trll"Vte 

th" ll\l 1\nctt. 

If AnT nudt ?r?•~lon tr. -~, n ~ftrt ~r t h• la•, 

tt ft:o•rl~ \ll"'"f A r'l't!l .. """''\1-1" J;JOl"l~ (t'n::f ~} -"''r''1•) Aft411r" 

* '? J":"!O"'ft ..,! t.'\8-,... - ~or ~~ d~cl"-r'R"=l~n tt~ ~ \¥1441'1111, ::.n~ 

""'•~A*'O A\ .or.,,. r!otfl""l!tne7 d l• l d4nth .. 1\l ~"~ C!N<I\11'. ~ft eoul4 

'"\"YlJ\te •ucl\ e.rlt1els= o! thrl t r .. ~ l tt•o\<t4 wU h JWIUC., n.n4 

~ttt.,t~• " ... "ln., .. Uv• un "'t =tr1'"'ute4 ,..~tU• t"X· I t ..,_,,o, 
,.,. ,..,u•a~t, ~M .. ,..,...., ""'v~r.t,... 1 a. ... , .,in,..,., t\too'll:hell'!~trc ould. 

:• •.,.,....t. f1 l tltl'Srn1.., ~tt141 After- th "' olorte t~ r t~.., aot"!')M"f\te floet\1. 

t"n.- ln A 'Atl)r ttu.,\!le ye"r• .For :'lhii1C'n ..,1M-I t ntno t--"1 1"'1"Mt&d 

t"'' "''"tl\ln th~ a.M411 th T'OU~ th"' p:o.eohM1o:t ,r "~nfWt nt 

·11Yt41onllrl o.r"f~tl• 1f1 t:'\out aetul\l 41tt trlhuU"" · 



ys. (a) Af''l'n~nt tD1 Cqll1ptlnn 

Th4 ~·1~1~~a ~ t~ ae•••~t, e5l~•o~1~n, ~~ 

rn:'ur:O. rf\o'Jl.t !:a th't ft,....~ r..n t~~"" e:-1"\\n- ln th4 ordlnarr 
lra.,."J"' t:\X neld, orw"l•l\tl;f lrtn'u~1n - t)'I4J r rtvlle;-a ot Ap.,•ut.l­
tr. • to th~t f ci'L~ cr tAX A.;r,lt.tJ\\ 1\ '\P" t~~ e.,urt" •Ton tro the 
....... et:\l A.tltsa-trtr •truce~t~ t•lt-•. 

·~• ~~: ~~~~-,nt ~t prn:1tA~1~ &ot1Y1t\~~ tn tb• ~~~ t~At t~ 
ti\X l'li "'ht 1\l~nppeiU", t~ 11 ~n1~n·· 4J:~enn fiT"I" flt.l't (,Ul~r"'1"1tt 

l-po_:-' ... 'l"'l• Ul'""'l"'" Y 1tf\ eQu}' f"•r,.11Y:\~\Y 't-Ill Ju,t\tlM &A A 

hHtin'tf;n 4~nn<t. ' "'WfltYe-, H 1 '1 nnllkttlJ t~" t 1\ny r}"'tt/\t ~ount 

f)( w ... r; t etul •'!-:"!!n1 1• Ul"flfl f'O'Jld rort'll.t, or t ?\1\t 1\""~tdA...,('If •"ul4 
· • •t!~t,.• t•• .. n .. u."""'; 1.C hn.....~:o- A.1 tl'\li:T,~lnn ••t"f , .... 1,.,, .... , . 

1 9 · "" N1cl1t1~Ml t'\lii"tlll t1"'~n "1t."t r.-. ,~o~ t"" t,,. M"'llrhtr.,. t \~Ti -.r t"'.o ttUt YO\tll1 ~ a l an!"'t'\'tntn.-. ('If t.~ ntatu•e <>f 1 lc-1-
tn.t • .. .," u;""\n MSf2'"tr.lf"!t """ C!)ll•r• t'"'" nne! """"' •"'1~tr Allll"~ ~n r-t'.~-. 

~. -~ft '"tu~!J... 1'!'1~ • Adl~tJM l'( ~tvt q lt1"f} "U4 A(> ', I'J( 1r~. o "nh·. ,.t ~~,;r 1.Mv"""' 1 .. n. l , ·1 (l~:'J?), 
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B81Ar1AI preeent no Ylry ar••• probletl ·~•re the 

tu U not aa~e applicable to 1lldtv1dunl8 or psrtlleralltpe, 

!xorblta ealar l81 could be trea t 9d under the l1•1t:>UOII 

as to roosonab1onoas lllid llo1111 1n tho 1nco..e tax !>I'OYl91~n• 

1f1thout any furtnl!r statutory proY1s1 ons , lltmy or th~ den.,.• 
co~~~:~on under the older acts •ere dedit~ed to po•tpone pro-

1 
flta until the abolition or the tax; lf the atot~t8 ware 

PUled II I ' ;> er'lllnnm t ;>art or t!la tox srno:a, tba e ffic acy 

of nuch ,.et!lod! \'lOutd 1 o.raol:1 dtsap pat.r, Uoreovor , avoidanoe 

and 8'f'as1on or e leaa likely to be I'Clllp:tnt t! tJJe ra t es of t ax 

are kopt fairly soderste, 

yx,(q) Soecial Assesaagpt in Caaea of Pequl1tr 

Hardship (Sees . gg? - ~28 gt tne 191Q Agt) 

Tbo flevDllue Alita of 1918 lllld 19!!1 o onh1ned tile 

te•ous lectlona 327 and a:<>a which the traaora or tb\, 1018 Act 

wtoely 1naertQd in th" •tatute to OOYor peculiar atsea wll101l 

V.Ould not tlt into the genera l ()Ottern O( the act rlthOUt UDdU 

llnrdshlp . Theae .. ct1ona I&Yo to the Co&'lisatonel" or Intemal 

li.,venue a .-ide dlacrotlon to ndjuat prott ts tax o 11 & a;>ecla 1 

1, Bee, ••i• • neport ot Speo1al 
or lunt tiona Industry Ro, 944, Part ll, 
P• ll4 (l9ZII) . 

Co.ctttaa on Ioves t iiGtl oa 
74th Cone. , 1st Seaa, , 



'· 
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baata 1ft caaes 1n Whtoh tn•os ted capital ooul~ not be aat1a­

taotor1ly datan1fted '""' 1n cuea In Wllioh amoraal oon41ti011a 

attHtod t !\e <llpttal or 1ncoae ot tne cor~or• tton. In such 

eese1 t ne Coa31as1oner had t he t oak ot fixinl the t~ of the 

c<>rpCil'<.t~ on orteot .. by auch condittou& by roter enee to the 

taxes r •id by r6proeent• t i •o corpor• t i onl ent~sod tn a l l ko or 
l 

a1a1lar busineaa. 

The ndmtntatra t t on ot ~~·•~ • roY! ti ona ut G grea t 

b-.zrden UJ>On tbo Cooi:Uaatooer . llany UXJ>Cyera 1n t ho co .:rae 

or t ~? ~•r - • t d t1x •fthnut ~otest tn accnrdcnce ~tt!\ t he con-

nnt tone.l atan~t..rda ..,~ ~nvoated c:.nit a.l act U? 1n t~ act. 

The~o S8J:IG t'J(pnyn• \~tor , •1 tb so® 1 b' too:<tnt or pa tr' otto 

teno~, cande oppllc ftH on for r onoton and roduct t on rli the t exna 

t hey originAlly c~caputed on tho ground at Plloged ahnorael 

oon~1 t1ons e.rrect.1ng o•rltol o- 1ne0.1f'\ . If t he C'OIUlaa~oner 

4ec;4ed t ;. .. · t sue~ condt t lon• exis t ed, hf! .,."s r·eed ~'-th "the 

s;s:oblo-:2 or '"sae as tna' ta \r t .. x. He ·~o hantt c &r·.-ed "n t":i a 

t ask 1>-; tho !'t ot tm t I n t ::o r•nt r.,,. yo~ r • trt <l r t l'fl wer 

th~ t o xe1 o! 1tre rre sent t. t. 1vo 1' oor~or:-- t1 <mn onm ·utftd tn the 

ordinary ""l' ht~ not , et been rtnally ~~ t ero · nu1 . Uor <•OYeJ•, 

troa tt• to t hoe rwaored scwL.l< h ... ,.. r 1re 1n ooonect\oo 

1 . Tor a cona14er .. tton >f t :te .. .. o t•ona b7 t 'w ~~··­
Court aeo ~1ll1amaport Tire Rope Co. •· United Stetea 177 u ,s. 
551 ci92tl)J lllllr •• Oaterle1n llachl ... Coa~any, 27' U , ~ . 22(1 \ 1<>:'"') . 

• 
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w1. tb tho" S})IIII01Gl ••••••f'Ot seetton wb1Ch bar .. Htd tt'le/'le cA•••• 

•M tbtre ta no rlouht th&.t. a rmy corpor tiona not MU tl.trt th~N­

t.o roce1Yed tbft 'beno!t t or :.ae p.ro•t .. t .,no. 

t h " t ru:o t. e o."l t:l. ll\'td l ~ tb• l.9li: anJ L~· l Act:. Th'l Tl ;ad:.a ot 

too t1ltc.h un"'"i'·ill V ta dub1oo~c 1 .~nd ln .h" t<ond t.,'\t" 1.tr.1Alt. tl.Yt 

b.r•:'\c!l trtlt , rQIHb47 '"" i' tD t. ru;~t t.hfl aru.r..~t•tr tlVd IHtt.horlttes 
1 

once 3or~ . 

1. It •oul~ tbeoret.lcallf be Ytrt dea!r~bl~ to eac\~1• tbt 
poGetl •! Lt t.t o=' .J "1::1" L :OA't"l t>' _ • ._.~ rJtt:;. oJid ~••u:w4Mt;o . &lot 
our srenter r•luot~nce t o porslt ld•L,lttr~ tt•• tt~ ~tttr, •• 
(t.,)~p'l tua .- l •.r t..t."' l t;t; ' 1: .1 .,.r~ct.!co, '~ J .d .<t ·'UI.KI 4n -. .. t .. • Pt 
ver1 unpopu\Nr. ~orto•er, t t 11 at. leaat cona•lv~blo tn~t •o .. ot 
out .,u:,rJ't:m'" CJ. !'I. Ol lt:~ ,.lt;t.t t'l <. rtuf", l'"tll,.. to l i.!,.. O ift.~ ,oon-
at.1l\U.1->"e.l r~· "'' rf''""Cnt o1 JudlcH t r~'•l•" r"'"C; rdlt!F lnco• o I.A;r; 
v l.~t t1on lf!.i,..,):- •• oa(.;o't»- • •. ,.,~ r t ot• t;o. v . 0•'· ,v..,.- , r&.Z 
u.,. \ti'f ; CrO"'tt\ 1 •· ~nao:s, S.c:~U.G. Sf: cr, i.n~t n.oo lfao.u-
r -..tJ.r•· ,..o . · • ., • fJt··. "'. ! .. , (10·1') . 

• 



... 

1 ~~~~ tJp!Ct& A ltAtUtt ot U~lY•ra~l AP~llOAtl•n t~ t • pt•ftet, • 
b-. \'!'rt ""~C"~n • .., "'~•,..nt lrre.,...rnt-lt ~r-11, ... tn txtre!"'• alt\Jiltt.or.ll. 
U1f't1~ ·1 Ut"ft ar1at rro• t)".-, r"a1 thr.t ln fii.O ... An1 't'ul1fleiiOtll' t he 
..,rn"'ltl ff"f4:1 ! \JOtUIII'•t ••rt •\~•17 i"'M'!" 741tU" t<- T~tat-. 4\tet, the 
':"J"'C''f1tP'I ,..r l~f' f"'A;f be rer&l)' th• tru1t f>t tJ)tt)"""h·• lla.th•ltl"'ll 

~~-c ftAr~ tY-YA\Y4 ~u~t b~ ~rov14~~ to- ~~~ tn wh l~ t~~A~\o 

,,.,.....-. t .. re-1"'tl•l1' 4latU"?':'JOT'ttorl\te tn M?lt &] ~ 1Jt\l M 
ftAI4e 1n •~ 1oh 1nv~~1~d o~~lt~l 1~ tor "~~e r-~•~n d ttftcult t~ 

"'Qt . '-61 rt81~Vi'"th~~,.;~, ,;U~ 0itit'!'~~~~J1tord: ai9~h&o~2M~!, U'\\<otr "· ~\ttiiC\ .- tlllt4te, ,..,.,~ • • t~. ""'" f'!.D:\1.) . 
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til¢11tlt A 

k'"Wit ~t it.,• ut"'!7 tta\""e• I' .ate ~ et :,o~• ~o:real 'lllbJt8t ot ot rros"'ot• .:am l'rllt~l!SS .-2Sli:D 12 Ill 19... ..lGL._ 

''"'~t o"•r lG.!: of 
1n•~nted a~~ltnl l , 500, 00C ale, C'OO '100, 000 lO' ?O,oco. 

!'v"r 15. l:'Ut not 
o""~ ur~ ,, 
1n•~nt9d c~~1tAl JOO, OOO :lCO , OOO ~ - 7~, 000 

< .... .- l. ; ar 
lrt•~tJtotd o-.-.ttl\1 seo,ooo GCO,&'C ocr' ;po.oog 

~ ... , A.l Jtc·~~ l""'"fU« Tu 

I 
~:m.~ 

• 
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1'0r Hon!'ra'bl, Hftnr.r ~ Ol'IWJnthf\U 
Seol""'ttAry or tht TreMur:r 

.. 

I •rar.~1t t<l'\ 1C'J bt,..Wltb " 0-0SJ'J' or " I'MI!IOraM• 

nlU"'t'e4 ;.. 9rtt~re4 b7 r. l\Anclolt~h ::. PAul, whoa I h.&•• 
C'On.nttt•<1 wlt h rtlt<~~ct to PQI' I lbtl1Uel\ ot ~'•our1nr Addl-

tlo"~ ~•••nu~ ~ th~ ~1~1n~t l~n of YArl~uA ~1acrlnlnA­

t1~nl'l 0"'1\tAt.Mf\ 1n thf't llltt'ttUtltl'l C1"1Yt111" ln.tt tM tUAt l ol"! 

ot lno~~•, ~·t-t&~ ~ rlttt AA ~o• ~n~ot~. t wout4 
Uk4 t.o M•• fro;; 70u M ""t\. .... Ate ..,r tht11 rerYj)~Utft •hlo~ 

'WOUld f>!!&llOnl\1-l.Y 1-tt tl~tr lv~ rr,IT' )'r . PJ\1J1'" "U,.....,fttl..,nn . 

'1\l,."tl"'•"'· k!I7Ml to ' r. ·nul' 1'1 l'*t•or,.,l")).1ue, r.ark.td A-1. 

r r--aA\13.4 t h.--."' ... ~..,. r-t thefl" ' u<t,.tl~ns wut 1:'• 
i1!~l"'"Ult t., ...r.R•er \n eate~.,.t.eal tti""MI. "Yh41"'t th• '"\1111"• 

t1~n 14Aln ~ tth ou~··~tl~nn ~r & tentAtive n~tur~, t •111 
4 "'tllcr•" lt you •11.1 -.'\)"• :rour &ni\Wttf'l &!"! 44fln1'1 ~'• 

'*ft:t ht 1"1011tl ... l.l \lnd4J" t~t 1)1J"I"'UI'est MOIII"• 

• . 
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S,IHittAtro~ Of DI$CBIUJ"~ttqns 
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~. Truot t noooe 

li!WH ux 
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~. Chor1t•blo 01tto ln form or Propert y 
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a . Doduot1on Ot Interoftt PAid or Acoru"d 
~. Hon-Bualntftl Dad Debts 
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!:4. TAXAt~on or Uon-n'teldent Alien tnd1v14UAll and rorel,:rn 
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~6. Tax~tton Ot Litt tnAurAno& 
27. ? rop-ttrty PA"e lnr un.d!tr Pow ora or Appa1ntetent 
25. neve~er Intere ~to 
~ . 01rto 1n C•ntemplAt1nn or O.nt h 
30 . &l lOlnM l "'tn or '"t"t• 'l'AX ACAltll"'t tneumr.c! Prooeeda 't-7 

RenAon of U~oolleotlble Cl~~~ 
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2S (b)) 

W OIWlPYJ Ol P988!BLI ClWIOEI II! T!g T.g 

LA! WHICH l!OOLD IlfCB!'AJ Rf(!EI!J!E BX D!l 

ILIJI!AfiO~ or pxs£BIMIHAJIOIS 

INCO!IB rn 
1. eziatipc Law AI to Ptrsoryt l !Jtaptlqnt (Sec . 

Tho Internal Revenue Codo n~ allow• pertonal exomp-
tion of tl ,OOO to a singlo person and to a ~arriod person not 
living with huoband or wtte , and a personal ex .. pt1on or 
:2500 to tho head or a f amily or a ma rried person l iving with 
husband or wife. A credit is alao allowed tor depondonta 
&l:>OWltl.nC to $400 tor aaob person dopll!ldon t up011 tho taxpayer. 

Diagueaion Thi• prov1a1on involve• atr1oua dia­
criAination 1n favor ot h!Ch bracl<ot taxpayers. To a ,.srriod 
person with o not inco~o ot less than t4, 000 it ooan1 a tax 
aav1ng of 4~ {tho norzal tax rato) ot $2500, or $100. To o • 
narried poroon with a not 1nco1:1e 1n ncuo or t!OO,OOO and not 
in oxcooa of $150,000 t ho proviaion moano a tax saving or 62~ 
or $2SOO, or $15SO, wh1cb i o coro than 15 tines tho oaving t o 
tho firs t low br• cl<ot poroon ~ontionod. To M ~arried poroon 
with n net inooMo in exooaa or ts,ooo,ooo tho some exemption 
ooant a tax tavins or 79% or $2500 or $197S, which I a alaoat 
80% or tho personal oxo~pt1on. 

Boco.mondation Section 25 (b) ohould be amended 
ao th.at tne credit no1!' allow& th.aroin ror both nol'Ziol tax and 

.. 

I 
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aurtax purpoata ia ~d• a credit actinat tk& under which equal 
benefit io giYtD by the axtaption t o taxpayart in the l ow 
braolcato .... ~ t anayaro 1n the hish brtclceto. An alternati n 
rtM~y mt&ht bt to limit the credit prtoantl y 1n tbt $tltute 
by making it a credit tor normal t nx pur poaeo only, 

2. Extatjog Law aa to Stock Diyidt nda (Sao . l lS (t)) 
fhe s tatute ainct 19) 6 baa contained an 1llum1nat1nS pronaion 
t hat a "di otribution made by a corporation to ito ohar eboldtrt 
i n ito s tock or in rt&hta to aoquiro ita stock shell not bt 
treat~ as a 41 rtden4 to the extent the t it doe a not eon.e ti tutt 
income to the shareholder w1 t hin tbt .,.an1ng of the Sixteenth 
Amen4ment to the Conati tution . • This proYiai on wao drown 1n the 

1 2 ltght ot such cates as Ej•n•r T. lfl.oombtr1 Koahlmd y. Ht l Yarlna, 
and llelvqins Y. Gowr&n· In practice 1t "eana thet stock 41 rt-r 4t ndl ot the t ype 1nYolved in Bitner y . Maqombtr (co~on upon 
co= with no othar cla01 or otoel< outotandtnc) are still 
exenpted ! r oM tax . Kost other 41Y1denda, ouch •• (l) preferred 
upon co~on and (2) comoon upon preferr~, are regarded •• tax­
able. 

Plleuuion At wu prophui~ by l!J", 1uatiet Bran4t1a 
in hia dissenting opinion in Xianer y. gnoomblr, the extating 

t . 252 u.s. 189 (1920). 
2. 298 u.s. 441 (19)6) . 
). ) 02 u.s. 2)8 (19)7). 

• 
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atatutory prow1a1on, aa admin1strat 1yely tnter pr . tad, can­

atl tutaa • aar1oua reYenua l eak. Thera are appr oxiaately 

SSO 1a.uara of etock l1ated on the lew York ltook &xchansa , 

the total !IIUII or tbeae 1 sauera bain& aprt~1mataly 12)0, 

Zxolud1n& oo=aon •toak t o•u•• or railroad compantaa, thera 

an approxbataly 390 1u uea or co;1111on a took on tba lla• York, 

St ock l!xobcnca ot 390 c011paniaa 1n which tho capital 1a 

re pre•antad by co=on atock, or which han a IJt&ll oantor 

equity aecurlty rankine prior t o the c"""on stock . The 

cep1 tllllut!on ot the .. coapantao, '1no1w11ns H ?l'lferrad 

stock 1uuca, no one or which 1o or a $ 11 000,000 nOIIirull 

~&lU3 1 conaol14ata 1nto approximately 625 ,0001 000 c~on 

sbar ea havins a nominal walua in excaaa ct Sl6, ooo, ooo, ooo. 

T'hooe fi&uru conatt tuto a .llJill! ~ ahonna of the COID­

pmleo merely on the lie• :lor;. Stool< l!xchnlge which,'are no" 

in • po31t1on to 1aeua tax-tree otock 41Y14en4a. FUrthar 1n­

Y&st1gatton would no doubt sbcnr that 11Wly1 1f not the !.113ortty, 

or tha•e oorporattona haYe an earned •urplue upon t he baa1• 

ot wtlicb stock 41rtdenda coay be 4ia tr1buted, 

Rtgg&4t4tlop 

all stook d1Y1denda to tax by an ' "end::lellt either to the 

ot<: tute or to axUt1n& reculationa. lueh an e..:anchlent eitbor 

ot the atatute or of the raculatlcma would nwotcl Cl1frtcultiu 

ae to retroaot1we appl1oet1on which would ftriaa fro• a 3u41c1el 

• 
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d•o1t 1on decreo1nr all otock diYidendo to be tazobli under 
tbo enottnc roruJ.ot1ono . It tllere be any doubt .. to the 
pou 1b111t7 or secur1DJ a otatutory a.end..,.t, oo11e ottaapt 
01\ould be .. de tllrOUII\ tllo OOUEtO t o o•oura a roYorool ot 
£11ntr ! • l!tCO!Pber, ln opite or tllo SUI>[IU COW'tl. dlt01o1on 
or NoYu.bt.r 6 , 1939, 1n the Wl l ah1rt Oil caae, the 11aue 

. . l or a rosulat1on proo peot1Y~ly inoorporattnr a new rul e may 
be odrtooble, 

). Ezitt ing Law •• tg trust tncoat (Sag•. 166. 167) 
A nUDbor or yoara 110 Socti ono 166 end 167 V'Ore ploood 1n our 
revenue aot tor tbt purpose or taxing the srantora ot ta.x­
••otdano• trusts wl\ich did not oooocpl1t b ocy trantt•r away 
f rom tho grantor or unfettered control OYir the corpus or in­
cose or th• truot, Th••• section• , according to ur. !uot1ce 

2 Roberta, were 4ea1gne4 to prtTmt. •racile tYea1on o( the law. • 
'rho oonatitutionality of Section 167 wu upheld i .n Burnot y. 3 
.!!!ll!· 

Diacuaslon !be purpoee o! th••• aect1ona h.aa been 
Yory larsely frustrated by court and Board deo taiona. Tho 

4 aaotion•, •• interprottd by tile court•, perait tbo tocoaplit b-

1 . Rt l Yor1ng v. fteynoldo Tobacco Co., )06 u.s. 110 (1939), 
2 . Reinecke Y. 8~1tb, 289 V,8, 172 1 178 (193)), 
3. 289 u.s. 670 (1933).soo Corlt u •· Bow•ro, 281 u.s. 376 (19)0 
4. Seo •• , , 1 C11ttord •· ll•hsr~ar 10~ F' (2d) S86 (cc~ 8tll1 1939)J Corn1nc • • Cams. , 104 P l2d1 329 (CCA 6t h , 1939)1 John E. Ro~enoky, 37 BTA 702. 
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unt of the tax-no14M .. purpou ot the srantor in the 
1 

oue ot tbe too .... ot ehort-t.,.. truate. Thu• , even 

thouch tbe srantor-truatee baa reaernd hro~d ~o.era or 

ule ani innat..n• , the srentor hu bean htllC not tax­

able upon the inooae ot ~ truat tor the benefit or 

hU wita where the truct ~u to teraalnata at the end 

or rive yeara, or upon the death of the beneficiary or 

the nrentor c!urins that ~el'io4, and th• reuinder (in exeeaa 
Ot the UDdistri buted inCO:ZO Ot' the j>I'OOeedl or t."oe in .. ltatnt 

2 
thereor) was to so to tho &rantor. It it 1• eortain that the 

.J!.Q9t to revost will eoae into b$1n6 at a fixed point of time, 

Section 166 will be ap• licable, but if the ••=- aubatantial 

reault 1a ncco:apliahed by J: TOTldinll that the truat auto~tatl. oal.ly 

ceeaea to exiat at the end or a tix.d period, without any 

aft1rMat1Te act on the part or 
po'I!Or , then ti18 er•ntor ia not 

the arantor in exerciae ot a 
' } 

taxable under Section 166. Thia 

l, Or couru
1 

the truat problem 1a aucb broader thLn here 
indicated. The ap 1ttins o.r incoae by 1rreTocable wltlple 
trua ta ~oco•pliahea tax IToid&nee on a l arce scale. But the 
only r eaedy i n thia oaae or i rreYOcable truata aeoat to be a 
ayaten ot taxation on a family unit baaia. Ct. Hoeper v, Wia­
oonain, 284 u.s. 206 (1?31) 1 whioh probftb1y would be o•erruled by the Suprema Court oa now conatituted. 

2. Clifford v. llelnrin&, ~· 

.). See lleredith Wood, )7 DTA 106' art 1d RU M'H 104 P (2d) 101) (CCA 2a4, 19.)9); Chriatopher L_ r'erd, 40'· 
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eemo that tho (r&ntor 1JI higb braol<lt l 011 IOCO\mt or Otblr 

1DCODe 11 ablo to tranarer Rilh-br aol<et 1noODe to 0 truat 

•hioh otar t e in tho low brao~te, 

J!tgo•lll4•tlon Soot1cxu 166 end 167 obould be 

entirely re .... ped to pre•ent thU type or tax noidanoe. The 

OJM!Id.=ct nocoooerr ""1 be brierlr Cloooribed a o on eliainatlon 

of tho "'phasio now placed ln the atatute upon the word ".I!!l!!l", 
oombllled with •n adell t1"' oover1ng oh>rt-ttl'll trua ts wh1oh ere 

l 
to revert auto111t1oell7. 

A. Bx!•t1n& L&~ •• to Onreatontblt Aecuaulatiopt 

or Sun1uo (Sfe. 102) Beot1on 102 of tbl Intemll.l .... Yon\le 

Code pro"Yidea a spooia l penalty tax upon corporation• ron~e4 or 

OY&iled or for the purpOie or pr eventing the 1mpO&lt1on Of thO 

aurtax upon ita shorohol4era {or the eh•reholders of nny other 

corporation) through tho ~odiuo or penoitt1 n1 the acowoulation 

or oorlli!llt or prof1te. Althoush the oonot1tut1onal1ty or 

this atatutory proY1&1CI1 ••• recently w.et&ined by tbe SUprne 
2 

Court 1n H•lurtnc y. Nauon•l O·roc • a Coepaor, the section 
j 

has been a conapicuou• failure . Up to a tew weeka ago the 

reparta ohaw only about JJ caaea directly 1.nYolY1ng Section 

102, aoe t of obioh were dool<lod artor 19)0, The s core 1n 

theoe oases 1s naa1nall1 18 to lS 1n favor ot tho governaent, 

but tho score is rollllJ ili01nat the sovornaont when 1t 1o 

1 . Clifford v, HelYer1ns, lOS F (24) ,86 (CCA 8th 
Uorod1tn Wood , )7 BTA 1065, arr•c l!l cur1•• 104 r (2dl 
2nd, 19)9). 

2. )04 u.s. 282 (19)8). 

19)9)1 
101) (CCA 

), Soe Sto.- mt of llr, Vinson, Hoertn1• before the lotnt Coa­
elttee on Tu ~aoloo &11<1 AYo1dance, 7Stll Cong,, lot Seu. , p. 17) 
(1937). 
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remo~bered t hat in l) or the so•ernment Yictor1t l ft8ftinlt 

9 or ita det ee t a, t he texpoyt r ""'" one "''hi ch would now be 

otaeae4 •• a personal ser vice corpor tt1on. 

Dacua t1on Whet laay be ncnr done with 1apWlity under 

tho odat1nC stetute ta tll~airated b7 th& tu:oua CooU P. 
1 

M1llt "''· 1:r . Cecil De JUllt suoce sat'Ully at vane" 11 a 

reaaon tor tne lara• aurplua accu:ulation 1n h11 corp, r attcn 

t t• arrument that hia corporation waa.butlding u~ ita aurplua 

to a point '::here 1t could "fU .ill achieve inderendont r1oture 

r roduotion. 1.1r . Bud Fiahor auceeaetully •'lttintHned th~ t hta 

corpQr~ti on ~~~ build1"4 y ~ surplus so ~s to h~vo o~ tt~l 

•uf f1clent to etfect the dittributlon or 1Ddepondent co•to 

atrlpt 1n tho oonUn.~ent ovent tl\&t a ayndic•te U\ro~ •Mch 

dtatr1but1on as effected ahould refUse to rener ~~tlttrAtnc 

c~ntrecta . This sort ot l?~tnt 11 lik~ the arausent ~•4• by 

th• ~hi to .Cnight who carried a boo hive around •1 th ttl." bt­

eau#o 10mo d&y he cLght Y&nt to keep bees . 

I,tgon~ondn ticn Soct.1on 102 should be stY"cmcthtned. 

by •~4'na to the section • olauao atnllor to subdtfiaton (b) 
'\. 

uow t~Wr•'n ~rov!d.in$ tl\Gt cert.a n rt~cts •ahall bo ..a...X1U!.. .Jl.£.1.L 

IV14enCI Of 8 'Pll!":F0S6 to 'Y'»1d .Urta.x Ur'OID Sh/Ft"'thol~IT~ .• 

AI'»>r\1 •uch facts c011.1t1 Wtina ~ L!W. eY!:!enc:e uy ~ 

ruKa•~ted th• follo~r 

l. · )l BTA 11611 ert 1 4 ?1\ r (2d) l< (CCA 9th, L9J7) , cort. 
don . )0~ u . s . 71~ 11937). 

2 • ./I'Uher .\ F1sher1 Inc . , 32 DTt. tll , r f! 1c! .ll.R.t ~" 
~ ()4) ?~6 (CCA 2n4, lvl6). 

• 

.. 
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(a} i'~l fact t .a.t :.eat tha.r. • Jttl! t~ •reeor~t"CU ' t 
tneo•.:~o ts tll~t tr t butod.J 

( tJ) 11\1 "'ICt t.h&.~ ;or e 't'U.n L -I! YOn •roent.At.l of in­
CO:Ue c:o.t~la t11 o r :1 1 v lt1•1idl; 

... 

(c) t:~ ~act th4 • t~ eor:-?ra • ~..,.. 1• t.) a :!t. ted c!'e,.r•• I 
c"..os~ly h el d; 

(cl) 'l'bo roct or ""Y 

rew:.u • .; 1n t •.o.or ereentnce 'J!' ~1.1•tt1but1'>n; 

(o) !tm ezls te,,co :.r •ub•te.nU~:l ~o-nt t·l stocl0,ld• t'a;: 
(t) 'i1H ox1et•::ec a~ obs!~thl to.()n-~nteroat N:n·!.n& 

loLn-:~ hy toe;choldere ; ••nd 

(c) ":he r,c,. t.~ t t..-. r.er.-t!·t.r· ht1.,, ? ... l"',f! tt t c:t' allny 
lor~ tr•· ,.!'!'llct ·>f r al.lbat • .tJ.tlfl tr•x 8avtne . 

1: on J ,r tta '10 :t.o::~t rotnh :Nlt. ~ t."''t" ~tUort1.,n bo!or e tno 
Ol"d "boc!nou" 11. J\1\."'J' "hi:m. (c ) o! t h'> tord -. .. xta ttn-8

1 nAk-

• '::no "4tt1or. o~· t.dl actor r. s era .. r., r IOl:Pltt...bte roanott.Dn ,..,"'1" ba -1u.1: o ~~t're~~t r1"0.1 t.'le oo-ebl ~ ""t~tr\1 1 a~ot• roY1.d )1". .... ri')"'Os ed tn the dout a u: Pop·caent. ttve• in }q.)3 . (fOr; 1b>JO<t llll i J ;•uvcnUCJ ~Ct Of '..t))Q ~ llec e . '.Cl .!l. .It~ . ; ... ,.'/:» 6.nd. !ieens Co·.!lltt eo ! e i.or t ~fo . l.t::60. 75t h CQr'\1 . , ~ ::: •aa. 1 i'• • (l? ~)). 'that. ropo••l 1:tose~ ,_ '1e t: .x •h\ch AS tot: l1.y ao ttra t.• fro ' tht' S.a ot~ ,.,. teet.! 1r. 10', 11.d •1e~ rs !neaco.rublo tt tho t. toekhf\l~hor. r• ~u trc-~ont• "ere ·•1tt . ·tho r~ lin t :~ur.t!Uit1on Y. :Jult! t~ 1nrly tr,ur•r '' ·o of' t~• c1e.t 'llmtn.-1 •b rac::v.tr" f"r., .. th<" ro?r;3sed ::.tc tt •! ... 51 1uto e-ct!. -~r" l'l' • t.­eelr ll• a n ·~~# Uon~l l{rCJim d rf)T rai,in.,· ~ ro:l:-il)t~bl£ r,..•uar-t• .,c ~r :~t~t t? ~v~!~ ·~ . 
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tax upon ahlroholdera unless there 11 e Olear repon4oranoe 
or a~dcce to tho eOrttr&ey. n.ta would t1asn that the term 
"r•••onabla needa" ot the bueJ..neaa '~'ould be rel~te:d to the 
~tne1s 1n which the corporation 11 currently engac~ end 
would pleee a greater burden Upon the corporation to juattty 
accumulationa slleaecUy deatgned to pe~11 t tho corporation to 
0;1ter sozo new bulineaa actlvtty . !b•s aort o~ &nendt-~t 
would urevent tetx avoidance or the De llille type . 

:t lilY be that. the ttetutc of lla1Ut!.ons sh011ld be 
l engthene-d tor Secttou. 102 coaes, aa has be&'l t1.")11e ,.,1th 

1 l'cS:ACt to 'ore1KA roraonal hold1ne; CO:.l)&.n,y caaea, cor~orate 
~ 

.1tatr1bat1ona iu UQ!.l.J.d'ft1on, ~ ""•rc there !s a 2s: oUaaton J 
rro~ c rest 1ncotto. 

N~ rlternatt•a ro~~:edy ..t&~t be ~!) "'do:-t !n so-• :ert the 
4 ~~11sn counterr,rt or Ooe tton 102. Thia llngliah ~t•tute 

·~-zllea ocly to closely held C.)!yor tl:lt.a, an~ ~ . er:ect t~oree 
the tdperate ontlty or auch cor~orations. It tax•~ retrintd 
~neo~c ~o the ~toc~holdtra , h re~e4y ?hioh oay be too dr~attc . 

L. ~ Internal hevenuo Cote, Sec . 275 (d) . 
2. "!ntern•l :leverwe Co4t ~ Sec. ~7~ (e). 
) . t/ Internal lto•enue Coda, sl c . 27S (c). 
4. :'!na.neo 

hy Jet or 1927. 
~ct ,~ 1?22, tee . 21, F!.t!"t Sc '1ol!•lle ~"<I Ar-t.nded. 
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Fe rhaJ s 1 ho tho,. r e te• o!' b X 1a~o1ed by t t.1a 

teotlon l h')-.1._\4 be lnerc:aa~. lfi J"t ..a tl~"'ll to nr r•••nt 

turtu tr( oketa the eX!&t1.n& r &toa - 2'f u oa tn• Wlt1s­

tr1buttd. eectton 102 net tnca:e not in tXCII I o! Cl·X»,~, 

and l5f " "on tuch 1nco~ in ezc••• or 100, 000 - rendar it 

adrte ble ror aoae COI'JIOrt.Uoca to ":)t:y 'tf\~ tax rllthor tht:n 

d1 otHbuto. 

5. r4 1 1t1ns Law~, to Ch~rttrble Ot Cte in Foro oC 

i't operty (::lnc . ZJ (ol) 1he r11tern1\ PoVf'!nuo Cn.it n"nr ro­

Yidot ~or r deduc:tto.."l 0!'\ _c:ca.Jnt o" ..... 11 i l)tliJ C'l .. r ' trhl& 

'4C:•cnt~ttc, Utor.-;ry , ad"IC~'"ionrl ,If othtr C:f>r.t.rtb': :.t-ms. 

'1 t" e.._. tr1bu.t1oos 1& ettr ror;; or rto t;ty . J.a t~ la• now 

... .,.. ~r-tr s C'tlTeJ a de~et.ion tl) thr e~ten.t 

•• l•te ,.,,. the rorertr tr:.naterred at t~ll) tlat e l't( tt e 

F"r e:x11'"l~, fi trx 1.yer ~s tureu~nrt I"'C\Lrft1t' in l i'J)' for 

~1 , 00) crsh, ~n~ t~~ir vetue tn lQ3~ t• -~ ~~n . This t~x~yer 

'1'1'011 Ld ht Vtf textble r r afit n! ~1,1 00:} t.r ho 610111 tha liOOU..rtttes 

0 •. 

t.A lfle I. !t 

ty tt1on 

' ler 1ea r1. thoat .... ,~· tu· 'l•b-111 ty . 

1 . l o'. 101, Jrt . 7J {o) -1. 

: . j F&a.l oleet.ed S;wites •n -·~erAl •axa•t Xl• .. ~c:ond 
.er1oo, f · t?' , noto 75 (l?Jl) . 

, 
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fttoqwptpdattop Gitto not in cOAer forn to r e1111ouo, 
ohorttable, octant t ttc, literary and educational inotttutiono 
should be a llowed • • a de<luotion 01\1.7 1n tho aaount of the 
adjut tod ooet botit or tho property ~o the donor or itt 
valuo at the dete or &itt, whichever 11 l ower. A middl e al­
ternat1,.. would be to allow no 110re than would be allooed 1t 
t '>e doaor •ol d the propertr an.d contributed the c.,h proceedo 
less tn. capital cain• tax. 

6 . l$J'11t1ng Law aa to tlgn-B\uintll Caautltv Loattt 
(Soc . 21 {g){J)) The Internal Revonuo Code now proYidos tor 
tho doduet~on or losses on property not connoctod w1th tho 
trade or buainess if tho los e ar11ea troz tire, store, thlp­
wreck, or other casualty, or troa thett . 

P1• £Utfion Thte ~roYieion reeults 1n eubetantial 
do4uct1ons •nd di rticultr or adminittration , partioulorlr 
in ecMec ttcn •ith loseu or tt. trP• suetained on account 
of tht recent hurJ~cane which dtva•t~t&d the eaattrn ttaboerd. 
It i t parttoulftrlr avo1ltd or by toxpoyere who have lerge ee­
tatea; aaal1er taxpaywrl cannot alford tbe appraital feea 1n­

l 
volvod tn proving l ootet. 

Rtso•i•ndatiqp The prOYition allo~ng non-buaint ll 
casualty l ossot t hould be eliminated o~ ree~ricted, like tho 
charitable doduotion , to • fixed porcont•&• or tho tAXpP-f!r'• 
net 1noomo ., ocapute4 • 1 tllout tho benefit or thia particular 

1. Obici ~. Helvorinl, )0' u.s. 468 (1939). 
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4M\Ioti.OD. Aaotber.proprlato 11a1tat1on atcht be to treat 
euoh 101111 11 capital loooeo, thue li•itins t he tax ottect 
the root . 

1. lfi•tJpc Ltr 11 to Ipttrtat on Kon-Bu•1ptaa 
Low (Soc. 21 (b)} the Internal Rnanue Coda now a u .... 
the deduction ot 1ntoroat on non-buoinooo borrow1n11 (oee 
itoa 8 below) , 

D11cuuion llhl.le it aa.r be thOt a dodu.otton ohould 
ba allowed on butintas b~rTo~in&s, althoush wo ~Ava here the 
d1acr1a1nation aent1anad 1n itea a below, the pr1no1pA1 
juoti!1oat1on tor allowing a doduction ot i ntorea t on ptroonal 
borrow1ng5 1• a daairo to pro110te 1.,.11 hoae ownorobip and 
bu1ld1ns. The deduction 1n ito broador oapocta 11 mor e or 
leal crbitror.r, and otton rotulte in debatable quoationa • • 
to -r.hetber loana nre contracttd ror any real fN%1:1011 or a 

1 
1118re t ox- avoidtnco purpou, 

Rocpwsdat1on Sec tion 2) (b) t hould be ~llllldad 
by limiting t he allowance for tbe deducti on or iotereat on 
non-'llutlnaaa borrowtnsa to • tixad aaxiwua aaount o:, aar, 
t500, n auttioiont anount t o co.wr intoreot on mort£aaea upon 
a poraonal bOIH ot lh1 tad .,.luo, r.nd on aaall pe!'tc:cal borr.,._ 
inca to pay doctor «nd hoapltal billa or to hold title to sn,ll 
iDTeatmll>ta, 

1, Paul and Mortona, Law ot r oderal lncomo Taxation, Soc, 24.06 (1914). 

• 
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8. Eltatl pc La• •• to Dt4us ttop ot lnttrtat P114 

or !.cgrued (Bee. Zl (b)) 8tct1011 n (b) ot the Int ernal 

Rnenue Colle now ellowa a de!luct ian for all 1nterea t naH or 

accrued within the t axable yeP£ "" ln4ebte4nua (except !ndebt ed­

n.as 1ncurro4 or continued to purohlae oert nin t &x-oxempt s t­

auritiea) . On the o t her hand, no deduct ion is allowed for pur­

pooea ot t he ordinary corpor ftte !naome t ax tor dividendo pai d, 

Pr om the •tookboldero• •tondpoint di~denda and 1ntereot ore 

treated &like1 ~. proT!ai on formerly in the l aw &llo~nc a 

orod!t for norm~cl tax on ncco-.mt of di~danda r oci1Y-" hoa 

been eliminated, 

D119UfS1on lhe abon •ro~a1on it dui cn-" to on-

courace corporate t1nanc1n& lr.r borr~"" • r a ther than .11z 
1 

cap!t.al contributions . In the l ea t r .. yeau • larae num.ber 

of oorpor&tione h~ve •recapital! •od• wi~out t ax under 

Section ll~ (&) by retiring preferred •took r nd 1oau1ng bon4a 

i n t ho pleoo thouo!. For inatenoe, 1f a aorporl\tion haa 

outstanding o preferred stock tasue of $1o,ooo,ooo, upon 

whtah it pey• dividendo at tho rete or 6~, or t6oo,ooo, tt 

is at a d1Jidv•nta&e • • aoap&r ed with a corporetion wbiah oweo 

1, See FinAl Report of th.o Coa:oitt .. or tbe li&' i on&l 
Tax Aa•ociation on ~l¢eral Taxation ot Corporationa, p. J6a 
•certainly tbe preaent t ederol iDeo .. t ax on oorport t i ono, 
which perl:lito the dec!uct1on or !nt erut on aoney borrow.., 
but oakes no ollow~nce ror iaputed !ntereat on propr1etor 1 o 
capitalt oeta up a marked discr1~netion a,aina t finonoinl by 
meana or otoa~ i aaueo &n4 1n !&Tor or !inonainl by bonds, • 
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•lo,ooo,ooo to bondholder• and pay1 out the .... &Dnual tn­
ter .. t of $600,000. !he 41udTlllltqa co11111t1 of 18~ 
of t6oo,ooo anJ~UallJ', or t102,000 1n ,. .. 1'1 bec1Dn1ne with 
1940. 

Rto?II!Dd&ttop Seation 2' (b) 1bould ba ... nded. 
to eliain&te thU cHiar1ain&t1on. The entire ella1nat1on of 
tbil deduction would probably ba too draetto a re .. dy, al­
tboulh 1 t would ba tnoenttn taxation of an eJ:traaa character 
end would da1'1n1taly anoourasa aqut ty rtnanotns. A len 
dras tic aaohaniea would ba at laaat to di1allow tha daduo-
tion 1n all caaaa 1n wbiob a tax-avoidance purpo•• colored 
thl 1ncurr1ne or tba 1ndabte4nall. This uy be conrad, eo 
far • • racapit&liaation• are ooncarned, by the doctrine or 1 2 Gracoq v. llalnrtnc, althoulh tbil 11 by no maana certain. 
At the vary leut a regulation 1boulcS be rraaed to cover 
auoh aituationl. 

1. 293 u.s. 46' (193,). 
2. The 111111n• v. llaith cue now pan41ne i .n the Supra• Court, may help to settle th1• queetion. 



9. tx:t t tw LA• sa to lfon-ny•t n••• h4 P.bt a 

(§eo . 2 3 (t) Tho I ntorno1 R•~•nuo Code now ollowo a deduc­

tion for d:ebtl 11Certa1ntd. t o be w-orthl tll and charced off ·' 

rlthtn the t auble year. t'h• a prorl~ 1oo differ• t"'tor:~ t he r ro­

viaion roletina to losses in t hat gentrhlly ~petk1ns los•e• 

(apart t~o~ eaaualty loa101 d1tcusaed in ! teo 6 •bove) ~t be 

!neurr·ld ln tr3dt or buatn111, or in tronsactions m1tere-d into 

tor ~.to!'1t. Deducti ons aro ollowable to individuela tor .Q2D­

bullinqog bad dobta, 1nolu4lng deb ts bet•eoa relAtives. 

beer. r .;KJuct!ve f)! so :lUO~l J.1tige.t1on tiS ~e bad debt pro-
1 

vlaion. I. gr eat ~ny so- cc.llod debttt e:re i'r" r-'w'~lly in t~ct 

gifts beeaus~ there ls n~ 11\to:--.ti~ to re ay t<Mn the so­

c~l•~ ndobte4n••• 18 ineurrtd; tro~ the cred•tor'~ s1de 
2 

there te no &xv ec u t1QI\ or ror.ryr;..en t. 

Roc en·- endbtion f' ec':io:t 3 (•<) :~-haul(\ bfl runftM ed 

by l1Mtl.ni the ch.lm-.lnce ... or t..."!e tl.-.ctttct1~ o~ O?D-lw!~ ne~• 

bad debtt to t: flxe~ S #.lt "to·mt, sr·:· ""'t ,000 1"\ t'w c:os e Of 

eAc:;l ..lebtor. 

1 . See Paul , Studlta tn ?~Aero~ *~xPti~n , p . ~J~ {lQ,7) . 

~ . Paul tr.Jd ~or len• t ... ,.. or !"oOor• l "'nOOI:lt 'l'a.xetion, 

foe . ~3 . 15 (lqJ4) . 

• 
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10. £!1etln& ~•w tf to Ngn-Buatneaa T~J'' 
Csqq . 23 !4ll The Internal Revenue Code &llowa ~• a deduc­
tion tax!'Jt J:~a.id. or accrued ·.d thin tht~ taxable y .. r exceJ)t 
tnco~&, prottta, ett~te , ~•r1tance, leaacr and succesatoa 
ttxe~ and .taxe1 ass0110d again•~ locel benefits . St~ta tn­
o~o taxes, sales tnxea. locnl property tr xes, tnd cust~ 
dutie s ere oot 1fithin the exces;:tion . t'bh ~educttnn is t llOf'ed. 

Jtnout roterence to wr~ther t~• tcxea 1n que5t1on ar a on RY!!­
ntat rrorerty or rtoal1ng= . 

Q1s£U!s12Q This allo~ance ~nYolves 1 en!~est 

<11sor1nt.no.t1on betvr• u texuayora .. ho own their O'I'T\ hofl!es 
t.nd t•x-p.aytrs who rent their hoces . 'l'ex "yers 'litho own tt~ir 
hoaea &l"e enebled thr-oush t h11 rrov1s1 on .n~ the roYis1on 
tor the deduction ot ln terest •. :m non-buatneae borrow1ng.s (item 
7 •bovc) t.o ·deduct a lao at the ~ui•alent or rent, en ex .. onl'lt ture. 
h1on 1s ~reaerded •• ft non-deductible personal ~~ onae in the 

c:ese or taxpayers who a•ont thetr bocce . 

&oco~-eodetlon Cectl~ ~) (d) snould b• •~·-~o~ 
by 11Q1t1ns the ~llowance tor the deduction or trxos 0- n~n­

buainesa nro~erty ordealinga to t6xes on IQ~ll hoats not o~ceed­
tnc, say, •to, OJO ln eo• t or value. Pott1bly so~ exeept1on 
•hould be aade tn the case or at ote income texea. 

11. 2rstl..,f :s! ; , , ..-aot• .. ,.,..,, Optt;mrl Valua-
t$~n ~r·v~ls&• Is Cbaa•n (trq . 10~ (1) pr 1966 ~ct rn ~J &n4ed) 
Tho l9J5 la~ n:lded to the estr tt tax •• r.vlalon .ooU., JO~ (J) 

, . 
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p-er a1 ttin& the txeeutora of a d.ec~ent to el ect the da~ 

• yea r after t~ cltcth o r the decedent t or ••l~na tho decedent' a 

aaaeta. Tbe rtaedia.l purpose • •• to &Y01cl • htAY¥ eatate tu 

•he:rt •••eta baYe ah.nmk p-eatly 1n Yalue dur in& the ... riod 
1 

ot adaintatr•tian. No corroapond!ns pro• 1a1on has •••r be•n 

aade, howtYtr, rith rt apec t to the cost baaia to bo U.l t4 by 

the diatrlbutttl in computing gain or loaa upon the aale or 
the aesete. Tht coat basis or s uch etueto 11 aU-11 the Vfllue 

4 t the d&tO or BCQui&i t i on, ViZ, 1 the d&to Of the d0Ctdent18 

dooth. 

puouat1on Since executora n'•er utt the opti onal 

va lua tion unltla th~re hsa been a shrinkASt of va lue, taxoaye ra 

obviously eet tho benefit ot a di fferential •h' oh •fta no•er 

subJected to an atate tax. Fo r example, t decedent aty ~-•••• 

asaett hA•tnc a •alue or ll,Oo~,ooo et the date ot bit de ath, 

~nd draa tic ~•rket f l1 ctuetton3 cay have reduced ~o value of 

thoae • ••e ta o year a~ter t~e date or deeth to • 100, 000. In sueh 

a c••• the executors ney exercise t he option accorded t o t hen 

by Soctton )0~ (J) , ond tho bash to tho d1atr1 buteo• tor rur ­

poaes ot depreo1at1on and "'Urposes or eomputtns uain on eal e is , 

ne vor thel .. a, $1 , 0<Jo, ooo, Although only $100, 000 hoe boon sub­

Jected to an •• t ate t ax . 

Reg9'19tP"at1on The t1mplett eolutton ta to tn aert 

• n• • aub<U v111ou iJJ. Section 11) st~ot1ng thr t where the o ... tional 

1 . See d .R. Rep . Yo . 1681 , 74th Cone., lst Boss ., p . 9 
{1'135); H.R. Rep . lio . 1885, 74th Cong., lst S•u ., p 9 {1935) . 
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•eluatloo pr1T1leco 11 exero1eed, ~ht baala or auoh property 
shall be t h:.: value • • used. in tht estate tu: return. 

l2. £11 e ttnc Lay •• to t•&•J1m or llutbtn4 a?J! N Ct 

(Soc . 51 (!>)) 11\lab&lld 6ol'ld wtto l1wtnc tocethu hne an option, 
as thl law now ltlnde, or filing separato returna or c a1nrlo 
joint return 1nclu41ni their •1cregata income. 

D1asual1on Tb.i a ptro!sston to husband and •1re to 
tile Jtparate returns rosulta in unfair d1acrim1net1on between 
pertMt whose income is dtrh•ed: nr1nc1pally rro11 property an4 

~raana wboae inco&e is dtr1•ed princlp.all:y t"ro:s ptraonal eor­
.!.1£U.. Profl'erty owners .frequently conYtY pert or tn.eir 
proporty to their apouaes, thua roduoinl inco::!le t1x, •her ·••• , 
1nd1Y1du&ls t1er1vln& 1nce80 tro:t r-rsooal ser·rlctl are not able 

to ••cure e corraapondina: ro4uct1on 1n incO!I:.e tax, Iince an 
asa1snmont or income !rom paraonal services is not recognized 

1 
tor 1ncoa tex pu._rposes. On the otnor hand, 1n tho COQCWI1 ty 
property states tncoce even tro= sorTicea 1• ~1Y14o4 equally 
betweon husband and wito, which givoa the citizens or these 
statoe a •~ec1•l JUbstanttal advant&tl over the income of ottizan. 
!"rO": the other -'0 atetea. Thta situation aay beccae ag&r&Yflted 

by the fACt that there is~ tendency in lOme StttOI to eatablilh 
~n opttonel co~w11ty property system. It is ~•~atood that 
Oklehosa hLs recently passed auch • at•tute. FUrt~roore. 1An7 

1. 
231 u.s. 

,/. Cor11ao v. Boworo, 281 U.S, J76 ( 1930); Lucos v. E•rl, lll (1930). 
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tam1ly unit iJI.coaea 1111st aacape tax UDder axUttnc law ba­
cauaa the iDOOM ot na1 tl\er buaband nor wtte an a aaparet a 
baaia ia autrtcict to require tha r111nc or an 1ntoraat1on 
return by the payor or tha iJI.co... It t he payor ot 1nco• 
ware required to tile an tntor.ation return on all yearly pay­
mama or O'f'er $1,000, ahethar t ha recipient ba .t.ncle or 
married, thll matbod or aacaptnc taxa• would ba curtailed. 

J!too sn«o t1on ODe thlnC which could be dona 
1n thta a1tuat1on ia to require huaband and wtre l i'rina to­
gather to rua a joiJI.t return. Ir t hia rec~ndatlon ia 
adopted, a dttrtcult d1tfarent1at1on ahould probably be made, 
1n the iJI.tarutl or the lliodam independent atatua or -n, 
betaaau huabanda and n••• abo are on an independent earnins• 
or property baaia aDd hu•ban4• and n••• who tranatar property 
to each other tor the purpoaa.or aaTiJI.c t ax, the requirement ba­
l DS limi ted to the l atter type or .,..... It the rac.,..andat101l 
1• not adopted, the praoant parmtootqp, aa dll t1ngu1 ohad t r oa 
ugu1nwpt , or nu.aband and wita to fila a j oiJI.t n t iU'n lllcht 
be ellmiJI.ntad tros the otatute. Such a r eturn il naTer f i l ed 
under extatiJI.g ciroum.tanoeo Ubleoa lt la to the ad•antac• or 
the opousu . Still another ~~&tnod might ba to tax the i ncome 
or huaband an4 wlh on a combined baall . Or the Mtbod employ­
ed 1n the Br1tiln atatut• ntsht ba adopted, - naaaly tha &!!ell-
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Mnt ot the entln lnoo .. ot both spousea aselnat tM 
1 

buobantl a t a rata deta:ralllatl by the co:oblnotl totol. 

Still another .. thotl, which woultl coco oubotantl&lly 

to tho aoao result , 1o to aueoa buab6nd and 'llite 

separotely ot ourtex rates bea~.upon tho combined ln• 

come. 

1). btl tina La• tl to T~pt1on oC Inttrtlt 

tr901 Gonrp.aontal ObliuUooo (seo, 52 (blC4>) At tho 

present t1ce~o In ternal P4~anue Cotlo excludes troa &rota 

1ncooe (1) lntereat upon tho obligat1ona or a state, 

territory or any pol1t1col subclirtalon thoroor, 0'1' the D1 o­

tr1ct or ColU3b1&1 (2) lntorest upon tho obl1Kat1ona or a 

corporetlon ors&Diaod under oct ot Concroao 1r it la on 1n­

strumontal1ty or the United Stat~o (to tho extent •rortded 

1n the acto author1r1ng tho 1••~• or such obltsat1ona), and 

()) lntoroot upon obl1gat1ona' ot the United Stotoo or 1to 

poueu1ona (to the extent · rovtded 1n tho oota author1&1ng 

the 1ooua ot ouch obligations) . 

ptaouat1on Extended diacuooion ot thia exemp­

tion ta unooceeeary. It results 1n a oer1ouo lou ot revenue. 

Rtqoumdation Intereat upon all bonda, ata t·• 

and Fatlerol, iaoue4 ortor tho dote ot lntrotluctlon into 

Congreoo ot a new oct should be taxed directly and CoD-

1. Bee Paul Fi~p Yeara with Douglas ~. Willoutai 5) 
Bar-r, L. Rn. 1 tl9)91J Paul and Ha,..na, B~abolld and lflte I 
UDder the Income Tax, 5 Bklyn L, RoY. 241 (19)6), j 

-~-
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plot.l7, !bt l •CNld ot COUJ'Ie •an tbat Concr.oo wCNld haft 
to r.tra1n tros author1&1n& 1n7 1•oue ot tax-ez-.,t bondo 
by the f ederal aoY&rnaant or ott111atacl orcon1 .. t1oao,ouoh 
u t ne f aclaral l'or.o Loan Balll(o. Intaru t on tutura Uouao 
or otote bando ohould bo t ozod dirootly 11~ aonpletely, 

It woulcl DDt ba rat r to tax tho 1nao ... rro. J'Oit 
1ssuel or atoto and cun1o1pa l bonua •••n thoush it ~1cht be 
oon.at1 tut1on&l t o do oo. I n oo rar oo Paclaral bonclo have 
bean 1oouecl on a toz-exeapt bao1o, the 1apo1r..nt ot oon­
t r uot olau.to •o·•lcl ; roblbly pre•ont tba1r tuat i ot> , 

Alt~h it 11 not suuutecl thl t 1nooDe an poot ilouao 
or otato ond =un1c1 ~al bonda or of toz-exempt r oderol banda 
should be taxed, Senator Glaaa•a ~ropoaal,that t he aurtaz 
on 1no~• trom non- toz-exenpt aour oeo ohould take i nto ao­
coun t the ex1o~once or tax- ex.apt incoae,should be adopted! 
that is, • tox,oyer wttb an tncoae or t2oo,ooo, one-halt or 
r~bich como a rr001 a>:1H1n& tu-uompt oeour1 t1aa, ouijht to r•r 
ourtueo on t.'l.o ccc-exeapt bolt at tho roteo appllooble tg in­
co .. o betwoon 8100,000 and •2oo ,ooo. That would net ba tax­
i n& tocoa:e f rog tiU-e:u "l>t soo•a 1 t1u. It till court 1'11hacl to 
auotti n t hfl tax, it ooul d do 10 by reooon1ns t~at thto would 
11~ply be dony1nc t ho taxparer t he rtsllt to ····~· b\1 r roper 
surtax on ':11a non-tas:-•x•:apt 1nooa.e. 

14. EJlltinc Lt• !' tp Telltigq or Capitcl Oa1pe 
(sgs . 117) The Internal neYenu• Code r.ow ley• • tu an 
Cl r1t nl Cnin l , Wh1 0il in t~l 0011 O! lona-tera oer1tAl 101na 

'· 
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cannot azoaod 15~ or the &oin on t ha aala or ataata held 

two yearo, and 2~ ot tba aaiD ou t!MI aale or auatt held 
t r011 18 -.tilt to two ;..are. Short-tan capital &&ina, 
whioh &rile upon tho tala or aatata held lata the 18 

aoat ha, &re aublect.d to the or41na ry •~tazee. 

Dit c)!ftion 'l'h!a t u h eztro,..ly lenient, pa.r­

tioular ly oa it will optrota 1D an intlat1onary per1od. It 
tnvol Yea a aer1ou1 d1a or1m1n&t1on aga.inet peraoo.l who der1 Yl 

l 
their iDcOCM tro:a poraoaal sorv1cea. l tw oft- rapaated 

c r iticiaa that tho t axation or capital aains !spades tho ~o­

bility ot capital , end ditcour as•• oopitol !rom vanturins, i t 

axacaereted. 

Ro091M!!datim !he capitol gain rata t hou14 1Mo 1n­

creaaad, or , 1n lieu o! a fla t increaae , tex should be LD-

poted Cll capitol saint by ro!aranoo to tho other non-capital 

lain inCODa or t ho tqpoyor . I! tha taxpayer 11 iD t braei<at 

botwwan t2oo , ooo and CJOO, OOO, he oan otror4 to, and obouJ.d , 
pay • higher ••vi tal saint ro to than a taxpayer in tho bracket 
Juat obo•ta t ht point at which it paya t o elect to bo taxed at 

tho n a t rat u oonh ina4 1n tho ex1ot1ng statuto, An a441ti01lt l 

thou&ht would bo to gin 10110 rnoro4 traat.Dmt on account ot 
the roinntt,..nt or tho proottds or capital s aint 1n equity 

riaka in new enterpr1••• · 

1. Internal Ronnue Coda Sac. 117. An 1n41rt4ual wi th an oarn.d 1DOoma or $100,000 t41aragtrding erod1ta tor earoed 1nooao and dapondente, but tllow1n& a &1,000 oztaption) would 
bt tnad $.33,H4, wbaraaa an 1nd1 Yidual raal1&1n& tlOOlOOO tr .. 1011&-tara capital cain• would ~ taxed only t9,H4• 
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l& . Qll~t 1n~ La• ae tg Corpgr ott ptetrlhutlpn e 

or ~·m'- 1. tpty rmrt t• <5eq. tl§ CbU 

tr1but1on or earnlnga an4 protl ta Aoourul&t•4~ or lncreAae ln 

v&1\Jl"'l Aocru&d Mtore ~'l 1, 1913• lt aJ:t~·pt tro• lnooM tn.x. 

3uoll A 111fl tr\1-utlon Ct\Mot t-e DA4t 80 lons; "'' " oorporAt. lan 

hn~ ~"rnln~• 0~ p~fl te &OC~ul~ted 1lnoe reb~r.1 28, 1013, 

l ""C"A.Utt l'! tMre b 1\ oonc:l ual-re ~renur~r-.uon l n thft "t "tute tMt 

fw•u•'J 11 lntrlbut1on h euuie out o r oo"t reaentl1 n.ocueulated 

ttt\.rnl nro" "T' oNtltiiJ. But t he Pl'tt-" uch 1, 101:1 protlte, or 

lnorl)tvs., l n vn.l1J'3 or pro,..erty, tt:A.y b't 4htrlbuted tree fro'"' 

t~ 1! ~l ro~ ~e9~tly aocucul~te4 ?nrnln~, nr nrorlto hAY~ 

l- ~~t~n 'btrlhttt~td. 

Dtar" n'lo:tn ?h9,..e 1a no «'nttt1tut lona.l r..uon ~7 

4tl\...""'!\l~··"' "r ""'r':lts aeeu:n.&ll\t.e~J , nr lnoMAtt ln v~ue or pro""Mtrty 
1 

ACC:""I"'tl\ Nlt'CI~O tU"~l\ 1, ~1Z1 NI Ould "&01. ttt ta~•f1. Cot'porn,... 
• 

dl,.trl1-u1, r'! r~t-:~I'J"'c.h 1 1 1913 "t\t"nlnf"" M4 \1'101"8natt 1n VA.l,Urt Of 

fl1"C\!)&rty wUh.out An;y tAx. 

Bft(!OC"'',n4otlon 't"u ti RY wl tth to r t Yin t ho A.ttenpt ono• 

, ... Mo t.o M•n4 Roct1on 115 (b) 1\0 BA t o t~tl1~1rAt-t t he 1Xfl'~'~ot lon 

t erttn ~tv~n t~ o~roorAte d1nt rlbbt1onn ~t •.rnln~o or prot1te 

aeel.t'ul.Atet'\, or lncrease tn Vl\lu"t ot "Pr·op"'rty, 1\001'\ll'd, bef'ore 
~ 

'\. k{no~ • · lf.,rnb-7, 24.? n.s. ~ (191!): l.7no • · f vrrloh, 
247 " ·'· .. 1 (1.!)10). 

"'• Suo't. an ADencS.,nt " t l'laet once oae• l4 the senate, t-ot 
dl~ not ourv1ve 1n t~e !1n.l bl ll •n~ote4. 



r. 

• 

• 

16. &xtattns La• ~· to L1 ft tg•urrpct Pr oc«tds 

Ptt4 tn I natt ll;entl (Sec. ?2 (b)(!)) The Internal fteTenue 

Cod.t prortd.ea t or an exeapt ian tor tncose tu pu.rpo1e1 or 
asounta recei•td under ~ lite ~.urance contract ~ald. by 

reeeon or the 4oa tb or tho insured, In 6oct1on ~~ (b)(l) 

thlrt to~lOWI & plrenthet1eal ClAUif to tht effect thAt 

1t l ift 1n1urance proceed• are held. by the 1n1urer under 

an aaroo1nont to pay interest thereon tho 1ntero1t "ay~~ent 

th&l.l be included in gross income . 

D1acuu1nn Th!s ~rovition dote not l'fOrk aatia-
l 

r~ctorily. A tew years ago the Gencr•l Counsel rul&d thet 

th!a roYiaton exespted only the r rincipal tum or C6 ~1tal 

Tt.lue Of the lift 1nsUr&:lee polley 81 Of t.ht date ot the 1n­

nrtd ' J d.oeth , e.nd that all acountt llh!ch aro added to JUcb 

~rtcctpal 1ua •hen it 1s aid 1n tnstall .. nta by rea1on ot 

t!W .rwtn1..n& o r time should be taxable. Tho Board haa reCently 

• hald t hat thla tntorprete t ion wrs incorrect , ~nd that the 

Cons:roaa1~mal intent .-as to exe:.pt t.mounta 1"0Ct1vert cy the 

benot1c1ary o! e uolicy paid by reraon or the doath or the 

inauntd in inat&llments or 1n AM'lities and not r.:oroly e111ou.nts 

~tid upon tho death or the tnsured or Layable at thPt t1~e. 

Puttinl th1• thought 1n another ,.,..y, the exemr t1on ta construed 

not to apcly cerely to the co~~ted val~• or tht ' ace or the 

volley, but n .t.Mr to the feco aaount or the r oUcy •beno..-er 

J l, O.C.M. 1), 796, CB XIII-2, p. 41, 
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1t1 pr .ooteds are pt.id . Only tn.c«te troa tht reta ined tact 

QOUDt o: the ""Olley, UIUally takiftl the fora of e s eeJJ 1,n,­

tertlt d1Yidtnd a, 11 tax•ble1 becaua t auch tXOIII 1ntereat 
dtv1dtn4a 8~Q not rect1Yed solely by reason ot doeth or the 
tnsured, but Are t id by re•aoo of the w!thho1~1nb or the 
tuture lnata.llmmtl or the ; r1Dc1pal &l!Otmt and are pro f itable 

1 
t~veatcenta by the ooar any . 

Reoomondot1on Seotlon 22 (b)(l) fhOuld be ' " ' ndtd 
in such~ • ay a s pl ainly to incorporate the rtnc1plea 
anncunetd 1n G.C . K. 1),796. 

1?. Bxitting :sw ~• to pouble Loat Qn4ug ttona 

(Seca. ?l ( e l. W . 24 ( bl. 112 (b){sl. l\3 lalla)) It it 
?Qsa1ble under t he law as ~t 1t&nd1 ~or ~ lnd'.tdu&l who a.na 
secur1t1ea •h1en n.•e tubstant1ally d~ere&aed tn vAlue t o 
tran~ttr these securities to a new corporation Without the 

reeogn1tioa of loss under Section 112 (b)(S). Tho eor port­
~on under Section 11) (a)(S) ta~tl oYer th ~· lh eo3t bal11 
or t1~ •ndividu-..1 traneferor. lt r..e-y then aell the St!eur1tlea 

c.r.d obtsln the bet.ofit of tho lou . It t.her e 11 a :'l() re e.x­
pectat.ton and not an ncreo~ent t.o liquidate the corporation at 
the t1 ~ or the tra.net er o! the aeCUTS t i e a to 1 t, a secon4 or 

'l 
\ , &oo Si dney W W~nolow Jr . JO BTA J7J er. UD\ ted St•taa v . HoUbroner, 100 r 12d) 379 (CCA ~nd, l'>J8);ct41.tn II . ,(lnnoor, 20 BTA 710. 

-
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double 1011 4ed~ot1on ~y be aeeured upoo the lt~ut datton 
1 

or tb" cors:or&tlon. 

Dieguatton "'1 thouSh double deduotlona are "Town.c! 
~ 

upon by the Suprene Court, tbie aeea1 to bo • wholly in-

de fenaible loophole . Whil e seTeral ~e3bere o! tho Boa~ 

di aaented in the W. & K. Holding caee end the 0110 may be 

reversed en 'p,..o.l , there is a sub1tant1et ""Oioillility t..''Hit 

it roflectl 4 oorroct interpr etation of the prOitnt statut e , 

ResoSQond~tton The stttute 5hould bo aeended to 

provent th11 double loss deduction. 

19. £x1atinr :ftw ~a to Bt1ta or Pro art r I ran•J!tted 

by Peatb (Sep . lll (a)(S) Under the Tnt rr.&l Pevenue Code ~•x­

~ble t&tn and deductible loss on t~ tale or •~chang of 

pro~erty tr·ne~tted at de&th (ecq~tred by boqutlt, deTiee 

or tnMtr1tanct or by decedent' a estate troa the decedent) is . 
tho !'atr "er".<e t value o! the pronerty at the tir.w or aeq~a1-

t1 m (dooth), 

D1sguas1on Por exaMple, lf B ~oqu1rtl r roperty 

trnna~1ttod at deeth by A, &nd the ~roper ty COlt A ~100 1000 

i.n h\1 lite t1~:~t and iS wor th "'500 1 000 Ct tht t\Ate of 4e&th , 

B •h~n ho sella thu ~roperty 1• •~titled to us• "''001
000 aa 

hie baa!a. Th~, aeens that ~400100J or a t~rtct&tion sn Yaluo 

.; 
l. s .. ~ . & {, ~ol~g Corp., )3 n-1 130, 3)9. 

2 • ./ .te,;,.au.Jblln v . Pae1t1c: :.aaber Co., 2q3 ... . 8 . 35l (~'l:-.L) , 
viltield Co. Y, Hern~doz, ?92 u. s . 62 (l?J,), 
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b&l MYtr bMD1 eM will IWYI T' be, a&bJtOt to iDOO .. ta.x. 
'f~4oua l o•• or reYemae n.a t be lnYol1'td i n th1a rule, and 
1 t aNO t h&Yo a frHiin& ll&rkot ortoct by cUaoOW'••1na a alta 
by peroOila l oto 1n Ufo. 

RoAOIRfA4&t1on Soot1ou ll) {a)(') or the I utorual 
Rewnuo Co4o ohoul4 bo &JOm4od to r ro•14e that tho boat o 
tor a•in or loll on tho d1apoa1t1on ot, or for !o1\U"'OOiet ot 
d t pl'OoJ.ation o r de~let1-?D upOD, pro~rty t rat,.a1tte4 a t 
doa th 1S tho A41ustt!\ C9l t btt11 in the htJQdl Of thl dt Ot dent, 

l ra tter 'han Blue at the dttt ot 4 • •th· While th1.a would 
rA1tt the bat1t ~h~ro proper ty h83 dtrr~e1ated i n •~lut 
.,.t,tt.:lll o r 1&1D•l acquh 1 tion by tbe dteedent and the date 
or death, it t • perfect ly re tr to al low s uch a pot ential l ots 
to bt carried over ! rom the decedent; moreo ver, thi a as pect 
of tre c."t:nlt e tuna.ld not •o ~reatl.y " tttot the reYtnue, at.nc e 
lo3aoa Are t requently eon.uom&ted durtng lite to •••• t~ea, 
whsr ea s ~:.~~ny ; atns for t..'l• ease rea1on co deliberately un­
reAli .. d . I n oonnoct! on wt th this roeo~CeD! & t1on 1t enou l d 
be noted tt:.Lt l t !~ t a.trer than the bat t a ln the oaae ot t lfta 
~ ~ oatobliahOd by 8oot1on ll.) (o)(?.) "h1oh oot&bliaheo 
u a .uJ..D baa u o r coot to tho donor, but llr>ito t'>t doM• to 
a ill! tt.111 or coet to ~~ d:onor, or Yalue at thfll ti me or 
gift. •h1chever t a lower. 

J.nothor altoruatift r .. od7 tor thto o1 tuo t1 on woul4 bo 
to count death &5 • oloaed transaction. •oce"Mt 1A t.~e c:~~aner 

tllt.ab l11iled by Sect i on 42 • ith rearoot to accrued l.ncone. 'l'b1e 

l . H 11 re&li ood that tlll.o ol'IIUl ..... ,. lU .... lY. rrobl•o or d1atr1but1oG •wmE lesato•o, the h lah donor coot boob prol'O•tr be1nC o~ sreater ••lue to • l ecetee , but probleal o! th1a aart are hardly 1nauperable . 
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,....e4y, hoorenr, would be lercely ult-clotoeunc under t he 
preooot ocheao or ootato tax do4uet1on a in that the adcl1-
t1onol tax i mpoeecl upon tho dococlant clurinc the lest tax­
able year or h1o li t o tt .. would bo •acroaood and thi a 

1 woo.ll.d outollttical).y incroaoo the utat o tu: docluctiou. 
19. lxi I tiM Lt• tl to DoMttio Buil41nc a;4 Loan 

!ssog1at1o pa (8og. 101 (4)) Tho Internal BovoDUO Coda 
under oortatn con41t1ooa now s1lows a apocial exempti on rroa 
ineo:ae tu: to cl .... atio buil4in5 lllld l oan a01ocht1ono, oub­
stantially all bus1noaa or 'llhloh to continocl to making loeu 
to oembera. 

D1•cu••1on thio broad provto1on gi••• oxo•ption 
to builclins ancl loan ~asoc 1at1ona tho oo t1v1t1os or which 
ore not roletocl to Cinanctnc ho:ao owneroh1p, wt go to tho 
length or owninr and operAting ot t1co bu1ld1n&• l aleo to asao­
o1at1ono 'llbioh C>Oim loana. to bu1lcl1nc contraotoro, •• clia­
ttnguiohod rro,. rersona wno nra ~u rchaalng or euctins their 
hoau tor porsonal UlftJ and oloo to bu1ld1ng one! loan u oo­
c1at1oco o~od by ••all ~roupo, wh!ch clor ivo oublt<nt1al in­
o~:ne troa ~o1r cm>qrahip ot the a!!oota tion. I t does not 
destroy ex~t1on~thet 18s~c1atlons accept wbat are eubstan­
tblly aavinga deposi t a , and thul ca~~poto With banka, 

P:!coa;.1!11d&t1on Althouch the line ot cloaarcot101l 1 1 
hard ~o 1raw, Section lOl (4) ot the otatute ahoulcl be re­
drawn in sueh o •'Y aa to 11mit tho exemption Civon to 

1. Soo Res. 80, Art. )7. 



• 

bu114ln ~ ud loan "'aeclAUone of A ..-nvlnt ~o~rAUYe 
~~nr~oter, ~· not1Y\t1~ft ~t.wh1oh art nr1mar111 r8lAt~~ to 
tl.nMoln~ hone ownerahtp. 

20. flixl!!t l nc ItA" A' t_, 1 utu1l Ct\eyaltx a~ Fi re 

10~ (ll} or thn Inte~nnl R!v&nu& Code exe"pta tara1~~· or 
~·~~r •u·u~ ha! l, 07Clo~e, ~uA~tr or t1~ lneuranoe co~­
nanl"• or Att"I'\Olatl~na ( 1nolmUnr lnterlnttur a r'l 11.nd ntclr>rocl\1. 
u!ll1"'rwrl tern) the 1ne~::.e of ~lch le Ufte4 or hotld far the 
~u~~~• ot D~ln~ l08Dft8 or ~xpen"'"· ~otlon 20? (c)(3) 
... h ... " ~ S':)'t:"ll'~ Al.li'JwM,..., to autul\1 tn11ur•nu ~"Mle• ( 1n­
elu·U n• 11'1, otrln!'lurftrn nnd r eall)rt' cftl un, 'tl""''rl tori'! 'but tt{')t 

tnrol "lit,.. mutullt l\t"' n.n.~ ra:rln• co-panl-.1) ret'ul!"tn.~ t"elr 
c~~~~r~ to aAk• pr~t~ depoAl te to n~vldt ror lOftft&o ~ 
~x~en~~o aonnlotln· o; ~~~ neount ot pre~lu: ~~~elt~ r~­
t\.'l'"fl-d to •}\ lr !X"l\O!r ho\r' tTJII IU'II\ the MO nt Of' "'lttert1U" 
•l<I!'E»•, 1tf'l r otl\ln!!d tor t. "' J'a,yl'lltn' ot erottMea , ltttsea '\nd 

1 . s oo Ror. 101 Arl. 101 (11) - 1; n.g. 101 Art. 207-G. S•e Ala~ Car-. v, ':AtlonAl G!"Ml;O I utual Lll\bll1h Co, , 00 f( ~) 316 (COA l ot, 1935); 'atAu~~1 ln •· Phl l~•loh11\ Contr1~ut1onfth1o tor tnaurnnot or H~u~~~ troD Lo"• tr11~l 7~ rC ~4) &82 ( CC.l 'I'd• 19M) eert 4•n. 2G<I II, S . 71.8 (1030 ; Cc~•r•~1 H•Aith • Aecldent Co. •· P10ktr 1nq, 2A1 F•4. &3g ( 1022) : ~ltl oro ~ult"~le S~oltty y, Un \ted St~tt w , 3 red. 8UOD. 42? (Ct. C1o., 10~·) oort . don. ~ u.e. 66C (1933); L~tul\l A•ourNnOo ~elety ct Ylrrt~ta, 24 PTA 1102, ac~u1~10ed t n CB XI :I-1, p. l!i L. O. 10~r , C' \S, '~~"~ • 2?'9; 0. 0 . 158, CB tt t-1, p. 284: A. n:.Jt. 79~, CB Itl-l, n. "9~ . 

.. 

• 
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' practically all ~ 1nsurenca co=pon!aa other than lifo 

are exe~pted rroa 1ncoae tax; tboae wtdob tall to aecure 

ex~tion under Sactlan 101 (11) aocapa tax 1n larsa part by 

raaoon of 8aot1on 207 (e)(J). It Ia baliovad tha t v• rtue11y 

no aubatantlal tax 11 collected troo such lllUll!1 co:~pan1es, al­

thouch e aubattntitl tax is collected from ~ ~nsur~nce 

coapan1ea or tho same type . 

Regommendstion ~ection lOl(ll) ~nd S~otlon 207 

(c)( J) ahould bo oodlfied so that exeaptlon 18 11a1to4 to 

co:apan1el ot • pUrely local eharact.er, the phraae elicineted 

by ·section 1013 (b) or tha Revenue Act or 192,, Further 

orotecuon ahould be 1ntroduc.-d illto the atatute to s:revent 

undue deductions under Section 207 (c) (3) . Oca co tho<! would 

~ to uae the tt rortslons o: ... existing la• a p;:l1eAble to the 

taxation of stock insurance c-oa:;umiea other than l ite. Other 

~oaaible r.ethoda 1hould be canvesaed. 

21. .£xi ot~ ng ;.~t'W "'' to Employtrl 1 Coqtr1 but ion s to 

PtneJgn truas• {Sees . 2J (a) . (nl. 16Sl The Internt l n~venue 

Coda all01fl t1. deduction on aeoount or taountl tr1 naterrod to 

ena1on tru.ts . Although amaunto tranaferrtd to atock bonu5, 

"ono1on or r rof1t-shAr1og plen truats oro ~oduct1b1a by the 

eoployer, ~~• eeount5 transferred to the tru1t1 are not t~x­

lbl o to tho eAployee untll t~y are aid out or tho trust 

•:t•r rot1r•~ent or otherwise, aeeordJng to the - enlion ~lan. 

'!'ho tnu t iuolt 1s not tex•ble 'lf1 th rea,.et. •o inco.se earned 
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upon the 1.nYeatment ot the t\&Dda trcnJterred to i t. 

Dl equaalap These s~ r tutory rro•1•1ona ~•r• UD­

doubte4ly tntenc!ed to encour-~c• cena1on INS ret1rount plans 

~h1ch woul4 s t•e a ceaaure o: old ase Jtourtty to ~ployeesi 

They have been eaployed , hoTever, to e l arce extent tor tbe 

purpoe' not or bonetSt1ng j unior low- paid om~loyees , but 

rethor tor t he purpose of laytng asido tor future lower­

bracket taxation after rt!tire~ent, lor-gc b loolu or t ho 
' 

sala. r iea aliynbl e to senior key ~on in tha t llployor COIII!'Inles . 

Bogopsmdation Sections ?) ( b), (p) M~ 16S 

or thl tt~tute should ~ ~endej so oa to l 1a1 t th~ deduetion 

ror •t~tntt cede by e:ployer~ to en31on tru,t s to ao2e 

f1Xe4 aaount (••7 !5, 000) t or ;my oat ezp1o)'.,. 

22 . BX$tt1n£ ;ar es to Dissoyort Va ld ~,4 Psr­

ContASt ~cgla t1qn (Soc. 114 (bl) Section 114 (b) or the In­

terr~l P.ovenuc Code allows special de~letlon tn the c&Je ot 

~ (otlw r than "etaJ., coal or aulphur • tnu) diacovorod b7 

the taxpayer. Tne basis 1a the value or the proporty ·~ the 

d6tO O f diaOovory 1 01' within )0 days thereafter; thfl deple tion 

•llo~Moo 11 l imited to SO$! or tho not 1nco:oo or tho t~xpoye r 

from the proper ty . In the case of oil And Rkl wtlls , the 

allowanc~ 1s 2?tf of t he erosa 1nco%e fros tho property 

(oxcludl.ns ronta and roya.ltieo) , but tho Ul.,.,anoo ••r not 
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exo.-4 S~ of tboo net 1ao ... of the tU)>IJ'U !roe the 
property, In t'- cue of~ mu, the peroenta&o ot 
&roll 1neo11e il S~l in the oa .. or a1!l ~ 1t 11 lS~I 
tn tbe oa1e or 1ulpbyz Jia11 1t 11 2'~· Thea~ l a1 t three 
lllloorucu .... l1e1ttd to '~ or Wit ,. t iDOOIIe. It should 
be noted that the ae pe ro.,tece tll.l.owancea 10 on t ndet1n1 tely 
and not ma r ely until a do!1o1ta capt\a1 tua 1• exhausted. 

Dtaguas1on Tho 1oecial depletion da4uct1ona 
originated 1n d1tooTery va.lua deduc ttono included in the 

1 Revenue Aot of 1918 which wu dllrine the 11or1d liar, They 
were dea1sned to oncourase me tal re•ource de velopment, par­
t icularly oil wild cattin&. In 1926, beeauae or val111t1on 
d1tr1C11l t1ea, percentage allowancea were tubat1 tuted in tho 
casta mentioned tor d1acovery Y&lue allowWlcea. The or1Ct.n.a.l 
d11COT&ry value allowancea were nr••ored 1ndU5try" deduc­
t1ona, end inoolvad the factor of 1noent1ve taxat~on. In 
1937 the Prasidant and the Secretary of tht Tt auury re-2 
eo:z:cd€d the ol1t21nat1on or theta prortt1ona, but the re-
co•~ndat1on wao not adopted. . Rt OOMtp4ttlOQ iou will no doubt with to ursa once 

' . ~ore the e l1111n&t1on o! thoaa epactal deplaE1on allowancoa. 

1. Paul and ~arten1 , Law or Fedar .. l Income Taxotton, Sec. 21. S3 ('.934). 

,• 

2. Latter ot Pr&lidant Rooaavelt, ~una l ! 19371 quoted 1n l Report or t'- Joint Coc1ttae on Tax !Ina on o.ncl Avoidaaoa , 75th Cang,, 1a t Saa1 ., p. 1 (1937) 1 ~aeretary Korcanthau, Bearings betor e tho Joint Ca.m1ttea on Tax Evtaion and Avoi~anca, 7Sth Con&, , let Saaa,, p , 11 (1937) , 
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or oouroe, depletion on the baoio or coot or ••luo at karah 
1, 191)1 lbould be retained t D 'tM otatutl. 

2,. Krlatty Lar 1 1 to Dtytlofwot &1ptott 

Under tba reCU].ation~ no• outotllidinc the tupayer ie ginD 
the option to chars• to capital or ex;.n•• il>tansible drill­
inc aDd de•elop•ent aooto, inaludinc erpendt turea for waset, 
fuel, repaira, haulinc rupp11oo, etc., 1ncid_,t t o the drill­
inc or •ella and the preparetlQD or •e111 tor t he production 
or oil or gae. 

Diacuu1on £zpel>d1 turu or t he type 1011it10ned 

result in a capital 111et 1 •h1cb in the case of product1Ye 
propert1eo continues to produc e income throushout the 
lite or the pr operty. Tbe eo-called option is OnlY an 

2 
option in an art1tioi a1 aenoa, Iince taxpayers generally take 
tM cuh aDd lot the credit go by availing themselves of the 
pr1 rtlose of deducting t..ed1etely the fUll coat or capital 
osaeto, rather than pootpcning tho deduction to yeara when 1t 
""Y ba reconred tllrough the door or depreciation or a 
capitol11ed ita•. Tho rroasur:r ude a J<OYe about a yeor aso 
in tM direction or el1&1nlt1nc th11 eo-celled election, nnd 
coapellin& cap1tal1ut1on, but abal>doned the idea attar in­
dbtrial heart nco. 

1. Reg . 101, Art. 2) (m)-16. 
2 . ~eo Oovornmont Bri ef in Viilshiro cnee , l' · 9 . 



B•sS5F'!fMtslon This opt.1on hAl bwen «r&nte4 by 

the r•<u.l.e t1on.1 !or a lcmc period or 1••r•• and uy h••• 

bec .. o •be<lded 1n <be atatute. Ito dim.D.aUon foT t.'>e 
l 

t\ltur• trill not l"tJClU.irt t statutory prorts1oa. 

tt 11 .. rth eona1dtr tt1on whether a fUrther pro­

vtsion should not be en.eeted ti.m.lt1ng depletion And depre­

ct~tSon dtdUct1ona to a~ounts report&d to atookholdert 1n 

ennu"l reports. Conversely, l tsttns ~J)fJ1.10t~.t1ana to tJ1e 

wOCUr1ty h P~oh~nso Co~seton aight be rtqulrtd to ehow 

deJ)lo t1cn end depreciation taken tor 1ncoc.t ux purpoeea . 

2.4 . Elist!..ng o..f\f ,.I t..o TI IA U p of •21)-fiesideot 

AUtg Indtr1du,_la ~1d Poreim Coto-por~;tiQlll {{C•S•· 211- 619J 

Sftpl. 'll-218) Under t.oe Inum.a..l r.tr.nue Co4t a t1ther 

non-r.t1dent 1ndh1du.&le nor tortlp corp~r t1<1n1 anr now 

taxtbl.e ri th r'l,j)I:Ct tO cap!tol «tinlj IC'\d !'Ort11r, 90l'ptlTf­

t10D$ •To ei•on tho bono/it o! • flat TOtO of lS~ oh thoir 

tAxable 1noo~:~t1 atd 10~ in tt!S cuse of ct1v1dendl (•.U ch ":&)' 

be reduced t.o 5~ in the CIU& ot n oorpur"-t1un oraflu .. h'.e4 under 

tt-l l.A"WI or c oont11uouo country - Ca.neda. and 'toX1co - 1!" !lO 

r l"'rtd.o4 by troety ,.,.1th t:u.cn country). 

p!•ou1e1gn No suffleient reeson 'P;tcr• Why non-

rtst~ent Al1Ull •hoult: 'aev• tW.s d1at.1nct a,dv•lltll~o over 

l. liohOTlni T. ~1loh1rc Oil Co.,_, u .a. (19)9) ; 
c·Y~olv riA. v. P. J. fAyno~a Co., JUb u .s. 110 (lq)9). 



olti:ena and rta14enta or tnt United St~te•, nor ~by toreicn 
corpor•tlona OYtr dom. • tto corporattona abould ha .. any 
&4Yantqe w1. tb -raapaot to r&tt• of t.u or t~a of taxable 
income. Ir anyth1na, d1tcrta1nat1ona aboUld oper ate ln 
the opnot it• dirtotton. 

Rt cO!plg4at.19p StCtlOIU 2ll to 219 and 2)1 to 

2)8 or tift Int&l'nal 1\ennue Co4e shoul4 be eondo4 to uu: 
non-roaident al1onG And roreicn corpor~tiona ~pon income 
tro::s sources .-ithln the OD.it.c1 Stat.a in aueh a,.,. that 
tbt-e 11 no d1scr1atnet1<m in their te1'or. There appea:ra 
no r~taon ~hy non-retidont Dl1ona nnd foreign corporuttona 
should not be t a xe4 upon capt tal gaint ccnau;:;. ted •1 th1D 

the an!ttd St~ tea ••en thoulh they h••• no office or 
):lace of but1neat rl thin th1t country . 

• 
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l 
E§tAt!i TAX 

!$, hit tin;; Lat f;,j to ~!!UHf fa6 £1 '!'! tloo (1~ 

Ac \ · Ct g. 101 <c> - ln~& Act. See. ~s Ccl tnt lnt.e•nl\l 

ReY..,~ Code no..- ll"f..Dts a seneral O<O:t~ttt t .1 tx~ tton or •<o, ooo, 

and • Jpectt. ••••otton of :<o,OJO or th ~uranot u,on ollctos 

t~~•n out by d ecedeot u"?Qn r.ts own ure ' "d ''1'1-bl t:) b':.o•­

rtct•rtoJ other than the est~to or t no insured. 

Dlesup!!tgn Vhl lu • ge.n&r4 l e.•tat(l t~x eXPIIP t.iOn 
1 

shoulrt bG 4l l o,.ed tn tbr> e aao of re&oo nab ly snull t o~ tllt• , ~n<l 

'ht ln A f40 , 0CIU spec t.nl insurance •~tn.t, t .x <')k !Dfltion should 

c. o~~;~Uons 11 t ney now :>p~r t~J C!lntoJ• ..n un t'l• bt-ncft t upOn 

oat.ttiD tn ~1CD braeXets. ~e f4 10~V s~~tr•l ~X ~ tlo~ ~ans 

f4.>a t:) en o• t3te or bet.eon f.(l,::>'J.) 11nJ . .. , 0 l . ln u, ca e 

or a ~ot •~tate to cxce~s or ~4,0~ ,~ but not ln ~~~r~s ot 

f<, VO,OJ?, tbo ~xem ltl~~ ~~an~ (~J,O)O ln t a. In ·~· CG~e 

~f ID l ' ttG in OXCIJS of !SJ,00~#00) tbe exoa~tlo~ ~ ttla 

1 !" 0 ,000 tn tA1, 'l'be I ::lP rt~ure' 'NY bl ttpplttr'l to th ln&"ur­

IOCO exc~ptLon . It 1:1 \\elt 'mo.,.n in ln.,..ur.,nce c trcloe tilet 

Oftny por.3,:,n5 v 1tn bJ&b bra c:ke t :). ost1. t e1 tal<' out ln~··..1n n.ce 

ooLtc tts of t40,0>0 not. becauall they or tnt"r tt'ld in inr.u•(lnce", 

'· . 
1 Stct1.oo. number rofere ncos ~.mdt"'r tho o&t to tf'I.Y are to we 

' • r~t\. r{'V@DUO ftC a M d not to t.b,. ne I nt• tn,.l ~ov• nu"J Codo 
~t th 'fl~tc~, latt.or section nu.ttbcr~ IIOJt ;t~ona ar-t out at tea111u . 

f' POJ£"i bly au ,.ve-n greLtPr exL= t.ton lhi)•Jl.d 0t dl.o-..<"d 1n the 
c11. :>f' :- ll. :a t ... a . 

.. 
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but .. r ely to aocure a t40,~0 ex .. , t.ion. 

ReS9"•Q4•&'PP A1 tn the c• ~• or tne per 1ono1 exe• pt loa 

• nd o rodtt f o r d epoDdanta 1n ... :cnn cctton • 1t.h tJifl 11\com• tr.,; , 

thO "IO t 40 1 000 nxe•pUOIU l tlOtll.d ba co:d1t1cd. 30 t.bat tbty o r o ot 

t ~u.at 'b~~tftef'1 t t o lara• a.nd uall eat a t oa; or perb~l)a t.h•J aDould 

M eltatatted cltoceth r ttl t be case of net. est-"-tts Ia •~c:e~s or 

a &1Ven SUbStti.Ctltl.l fli:UTio Ot\f' MCil!;n1Jc tot ICCCM~ll S"' \ftl tbta 

chnnco ould be to tnsort no,..ol and surt cx atr.:etura ln t:~oe e3t.,w e 

t o.x allowtng t.be :r.o,~ oxe•ptlon ror oor~~.~ l. estate t o lit p u.rpoaot. 

The apcot a l tnourance exe~p tion ~nould parnapo bft ult• toa ted i n 

the c.nse ot o l.L • ~tn to• md ~n 1ncroa 11o or t.ha sen~rel exeapt1on 

l llowed .to S2Pll estatea. 

f 8 . P.!1stipc 1.&! IS to Ttattlon of L1ft Ia• prAnce 

(19[6 Act . Soc. ~2 (g)) Ap~trt. fro= t·.o conc..a;lat. ton or deat.b 

,rov1=ton t!Ut pT'OCO&da or L1 (e 1RilU,:'hUC:e peyablu to benertc:hrlt$ 

ot her t.hlln t he ••t•ta or the tn sured n ro t hXablo onl.)· i f the t n­

aurod ts Te ~ t'!d ot. t bo ttato of d er~ t.b T•1th lnctdont.n or o•n ra.bSp 

ln tne pol1ey. tnoi<Jent~ or ownur3h1p aro no• dwftnad liS t ne\ud t nc a 

(1) Tho rlant ot too ta!ur ed or hll oat"' t<t to the 
eoonoa:tc bt-:.'l.ttf1 t.J of tb& ;>oUcy; 

( :-) Tbt poYtr to .:n•:l&C '-"'• ~nllt1C 1ary; 

( 3) tc~ r\,bt to 1•srrc:~der er c .:s:el t.. ~<>llOJ'l 

(4) Tbe tljt!St. to C)n cel t.~o ~~1! ~YJ 

(5) Tbo r ta.bt t~J r o·rox.e on IIS\0na81ltJ 

(6} Teo ri&bt to p lo4ce tho poUcy ror • \.oan1 a od 

(7) Tba ri ght to obtain rroa tho tn•yror a toau 
•satns t tbo urreoder Y~ luo or tba pol toy. 

1. R•&• &O , Art . t 6, aa aaooderl by T. O. 47£1, CB lt~?-1, 
p. S:&t. 



)8. 

It the iruoured irrevocably aali"'n• the · boft incidents 

of ownt r sbi, to anot~r per~on (uau lly h11 w1te) , there ls no 

eat .. , '•x upon the proceeds of the 1nsur nee, Wtleaa t.'le tr ns­

tcr 11 htld to be in e~!ltu::La t-1on ot de tb . Tbe aore aodern 

tora or avoi.ianc:e 1n this field or the l.ttt 1a tht i as\)li nc:e 

or eroa1 ~11c1ea, o~ on the lltt or t~ hutb n1 t~kcn out 

11nd ..,..,otd by tbe ·i.fe, .<tol tne other on the l ... fc. or tb.e wl.te 

takon out nnd Mnod 'by tbe huab rw . Th.ll ctthoJ void:~ the 

neceeatty or 8ny ossig~ont or irr&voo~blc tr narcr or the 

incidont o ot ownerAh lp . 

Diftcuaeion Larso r.co\Ults Jf 1nsur:~~nca ;~roceed11 

ftltQSother oscap& t x un1er e~atlnt l tw , !n.ur~ncc la sold 

to lr.:rco cuatoJ;.t;rs u ;»on tm b" 1'11 or a t x-, votdancc telling 
1 

o.ppoal . I t i s .,eUev!"d t!Lt 1Atra~co:a ~~ny act.ool:s ar• e~.:s1.n-

ta1ned 'by the 1rusur.a.nc:e e~ ".nU~t, l..!'l w. ich aaltaMo art 

1nat-nacte4 llow to discus~ poss1tle tu aartn.,a rith prospccti'fe 

1naur nco bu7er&. 

lnaurunco proceeds , in 80 tbr 11 they exceed cadh 

surrender v lue, a re a t the d· te or tho dt th ¥l ~be insured 

onJoynb1e Cor tho first t1,.. by the benet1c1'"Y· The de th 

ot tho 1neurod creetea an 011 1t1 !Rill untn:ecl v lue and treos 

1t tor tho f irat tiae to the benot1c1• ry 1 t uae . Such a 

genuine enlarg@mtot o! the b&nef1c1··ry 1s r1ahta hDI boen ~th, 

w1tho..at c.ny shUt or economi.c benefit a rro• the oat •te, to 

1. 6oo Wr14!bt ond Lowe , Soll111d L1J"o lnau. ... aco tl'.r~ 
a T x Approach. 
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aupport tba taxation (1) ot iotereata bold by Joint tenanta 
l 

and tenants by tho entirety; (~) ot prop•rty 11 to • bicb 

tho decedent bao retained tor Uto tbo pouuotoa or enjo~!!rlt 

ot tho incose tt transtorre4 after tho l9Zl Joint Roaolution 
2 

aaendioa Section 30t (c); and (3) or property aa to •n i ch 

the decedent hae retained notb1Di aoro tban o ••to rtebt to 
;; 

prevent a r evocation ot tile tr\Jst by tbe benertciarles alone. 

llhoro 1 t U necoaaary to pra•ont t ax noidunco dovt .. d by 

ingenious 11-inda, there lt)Qy be no den1n.l or due process ln 

measur1nC tho t.ox upon the trans ter or iDtW"An.ce by reference 

to what passes at death. 

Rocoqopdatton We r~ay be precluded t roa uond.in g out.-
< 

• tand1nc regul•tlons retroactively . Res~tat1on• ~. Article 

2~, as ~ended, should be turtner naended at le~ st tor the 

Cuture. If necessary, tbe statute abo~.L.d be ''ended so as to 

sokc tnoaca pably ctea" the lntoatton ,r Concrou to •ubject to 

tax tho proeoods or all l1.te in~uranco pol1 ctea tncen out by 

t. tyler •· United St atoo, 2cll i1 . S . 497 (19~0) . 

C. Rotverlng v . Bull3r4, 3il3 u.s. l'\7 (193. ). 

~. He1ver1n& v. Clty Ban~ Farmers Truet Co., P96 u. s . 
85 (l9ZII). 

~ . Rol•ortng v. Reynolds Tobacco Co . , 3l6 u.s. 110 
(19~9); ct. very recent optnton 1n tbo '1lab1to Oil coso . 
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tn" decedent 0l1 f11S 01in l1f0 to tt..t .,,\,, r1 t t f 14 1tT. pU.d 

.. •rc:J.vu t hereon, or .t.e..., ne or-••••~d t t.• tlr:e or 4.•~ t.t: 

o.. l .c. Uent _r ow:'llf...l"lo!lt--. ovt.r th• .ol t.:1t • 1n • -.. • 1twl1cn 

1n'f.,'tvlnt cr:.sa- ;>ollcl et. , eo ..-:o"17 t kt, Q t .,.s 1J tor b7 

a~ ..... wlth t·el: ~ep-r ~~ tun.J, , t.ll r- 11 ~cic.!.nt !'l7 ~- • 

st!.t Jtf't tor tes t. nt ~Y d1a odt.L~, •n1 Cont'1'tll s.t. ~t wel l 

C !lY • 1 t- Qo.;;n•.t- Uva :ar.itl• o,. f rtv c. ll\ t~~ "~l"4t~ent. J.aooae­

t ax exow~t1on ot ln!ur no~ procto~n , or ~r ~ ·oaina • speci al 

' 'XC11CJ t '"- I whol ly J1S:JI.OOl"~tOd !1·~ .. thO l Ot t,. t X t.1.tla
1 

Uj)On thtl rccol;<~l 1>7 t he b, nt: " lol ry Jt l i t• lnaurr nco ,roeeed:;~ 

l.n e)l.:t'IU at t he O'J1't"t&t e ...-t"CII:lt.IJU P' 11 by hie. Uotf~ver1 
ny .:.:.ton 'J• nt t ll:lnt the ;:-ococ4r tU ol1.c1etl , r 1 r1Ueaa or 

i :.1:1 t"'lts ~ .:M'"DrJ"" 1 ~r r c r Jlet t - f t_;,t to·~rc:e of .,re:U~ 

:> r- ~t. 1 sM.a :: bf only ....r~iJif'C:t .. Ye 1~1 •::t 11L t 1.-,.n, ~o kvo~ 

obvt •• 10t 1:-.i.c::a c:c ..nat c.· ""!1• w'\o h "" lr,. 1 "rC<r.Jred 

;:OU~S..o;: !n n.l ... -nc~ 11 .:>n t.-. Trt 'Jr1 ' '- lt t ,11'\l l n tcJ"­

prN U .. rl o! ·~ , ... tJ ~" c . ll :,1 ·ht b oa•1b l t to .pply 

c~., ~r:un-• • i st t:Jt <. to) ;-tOl ~ .. i~a r..a t' i'\ .Jilt b•fol't- l t r -. ~·~·ce, 

b\.lt tu (lll e.:l, t tr ... ;:. 'll tl~ to on. t ,. t .s t r." a · 1 a.tr ren.ter 1' t•Je 

~r .o~li(:~~ tv:- loto:-c t J<Q-n \l11t • o•U .. l. n~,; ,. '.If :.~· ·•a•c• 

of 'n\ Ja.n anr. , t.:~r to eH:::·t ..n t&ILO'J l'l e, b<l •.rinc thl Q 'lnt r !to 

~ J the.: t.rt. 1 ~occ.• •il, !'4 ; 'l:ll :1ee b· t (on t"¥ la.,t nco '.J f thl 

.Jl.l.\!y IO' ·~w: ftc:J en ad t !.4 ~ n ·• "'t bt to U.o t'!>t. 1 

...r '1 ,_ ·m•..1 ..... ·' dn L o:- !e. tt~ . t .a. ~n ant 1nW'OlV11!1 the 

.. 

< 
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eUillna UOD troa tile etu ute or t.b o o oa plotel1 UDUth­
raoto,.,. loncu• f • •poUc tea tii<Oil o ut b1 tbe dec~nt upon 
1111 own ll te • • 

f 7 . iftettpc Lar a s $9 Prpotrty Pt atpc dpdtr 
PAPer• gC ApPPSptupt Ctago Agt. leg. ~Of .Jt.l) Tho eatot·• 
tu atatute cow provtdu that tbere llbaU be l ncllldod Ill 
t he c rot :s aatate provorty ppeatpc WJder a •••rpl po•er ot 
appo1n t.ent eaorgtat4 by the decedent (l) by will, or ( e) 
by dead exercised In oonteaplotton or or tntondtd c.o toke 
e rr oct 111 posu.,ton or onJoya ent a t or aft e r d a ntb, or 
(l) by deed under 'ltbleb t he dt>otada nt bas r o t • l ntd for 1111 
Hrc, or any p&rtod not uoerh1 nabla • t tllout roruoace to 
b ls doa tb, o r for any period •At~ do oa not In f act t nd be­
tor e Il ia daa t b (A) t ho r>ossoaaton or t nJ o)'llent o r , or tbo 
r i ght t o the tnco&o tree , Ula property, or (8) tbo rl gllt , 
otthor alon e or In conJuncUon wl Ul any per> on, to dul gute 
tho poraons •bo shall poesoao or enjoy tho property or Ula 
tncoa.e t. ber• tro•. 

[)Jtousptop Ttle \lift ot tbo ttOrd "pa .. :s1ng" aakoa 
It pos • t ble to aac•pe all aatou to1 at Ula election or tba 
porDon tor wbo• tb9 power Js oxoro1oedt tr t bAt person ~uld 
b~vo taken the s oee prop•rty ta dota~l \ or oppolnta•ot, For 

A1 .cd In deteutt or hl l 

1, S.e Paul Li ft Ins urance and t •• Fadarnl l a t s to Tax, Ill! ll orv . L, ll t v. t oa7 (l9illl) ; ~lall•Y v. lfa l ted Bbtea, ••r1 room1tty deoldtd by Lnl Court ot Clalaa , 
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eserohe or the » wer by rill t be property u to pa n to 

At e i t tua, or tr no 1 ttue to A1t he1r• · •t-law, A' • ha1rl 

uy at1ll elect to taka wuter tile wtll or tile doaor of t.be 
power , rather thaD uader tb a a ppoin ta en t 1 half, nea 

1 tbough .l baa a zpranl)' azero118d the power in their fa•or, 

The Board of Tu Appeals raoatly dactded lMts !ab1ter . l:uo .. 
under IIJ.thori ty of the Or ipntll oua, Tnto o au 1lluatrutea a 
ai•ple estate t u ••otdance erped1tnt. The rul e stated 1 1 that 
tr the benertctery- appotntaa receiTes no ,ore been use of the 
exercise of the power by the donee tbtn he already nacl undtr 
t be do>tor' s rill in •lef aua of tbe ezerctae, Section 302 {f) rill 3 
not apply. Thts rut e is highly preJucl l oial to tbe revenue 

b-,caWie tt will a pply to n1111erous fnai ly testa•entary d1spostt1ons , 
So long a s tbt statute COYers on t y geQ!ral powers, 

there are nmple lllllllD6 of aYotding tax der1v1og fro, tecbnical 
t11stlnot1on between central and s pec1&l po ... ers. The out-
s t anding r eguhttons 1 ay ·tb3 t a powBr 1a senerol H' tbe done e 

4 \ IIYI:t ~ppo lnt t.o h1 s et!', llts esta te or his ored1to r s . A 

l. Hel. Y(j rtng v, Grinnell, F94 11 . 8, 1 53 (1935) I 

L M BTA :>?a. 

~ . Lswia Spencer Korns, b ee,, 39 "TA 570 rollo-..4 tile same rule , 

4 , Rae . 80, Art . 24. 

1: 



4) 

tpeo1:1 power aa.y be w.e.:! wb.teh 1n no .. 7 will ....erect t he 

dea1rcd parpoac of t..¥ donee . Ex.,a; lea ot suer, apeci a l 

power• area 

(1) A power ~o appOint ~004. IV'tur 1 "'Cr one a.nd 

cbari t ble ccrpor .. tlons ln ~cb tho +tone• 11 ltSJT1 vcd 
1 

or thl r1Cbt to appoint but1nel'ls cor,·or Hona. 

(e) 
2 

A po·~ter Gxcrcis bl~ :xtth tJ~ c:onsent. of a trustee . 

( :J) Un<lor llcryland law a power ><hloh on ita t nco is 

890fr Al booomos a speciel ,owo~ becauae no appoinu=ont cnn 
I 

bo udo to crorUtorB . In th'!t. st•tto v.irtufl.l ly no ;lOwer ot 

oppointmcnt c n be ri c~ed by Section :o~ (t) a the uec-
3 

t1on now at· nJs. 

Rfl£91!...,f"M t ion 

{1) The .or.;t • p.ass1r..a:• sf.wld be el1,td.ru.• td. !row the 

at tut.e ao •• to .~eclude esc pe fro~ t x ~tn a cendr ~l 

eppo1nta•nt &hoa the be1et1c1'!!ry .. ppoh·toe t.--.. I(U or less 

than ho •o'.Jl.li have r 6ce1ved in do!"ou.lt or t~ ox.orclao . 

(r) 1'hc ·otOrd.!l "6l one or 1, conJunction ..-1th "n:t ,x:r~on" 

ahould b• osaoc1atu~ i a the &t t\Jte with tllt~ \lOrd •t1xurc .Lar,ble . 11 

( 3) The at,, tutl! sbo,Jtd !ncluie within 1tfl aco o f!pr c1s.l 

llOWOro , 1\t well as Bent-rr l po.-cr e, \' 1th t p••uvJ.a1on for the e:r.­

ce.>t.1on o!' •oma opac1 .. 1 powors to C!'over c t 1 it'\ w.1tah an t. ;to1nt-

1 . w~~e~r u. ttelcb~l: , [7ee., 28 BTA 16~ . 

~. Clwrlca J . ~cp1rJrn1 Exec., 37 BTs.. 451. 

3. 1Le•· r v . a.~rnet , 4G P (B) T.\" (C" <ltt., 191) . 
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• eat UAder 1 epeclll power • t ter a • tnc lt Ute t.maacy a • 

be estrctied onty a~nJ tat ch!ldr•n o! t'e donor or 4onee, 

aad .-bert tbt proper t y ta dote!.all ot a-.,;>otne..~t ta to be 

dtttrtl!\lted , .. one t'1a t. cltls-s . Tb.t~ •otl..ld aot f\'Oit?O!It tbo 

tex •un1\lly, • but l' t:~Ul~ pre•on~ ev.eh • 1 t nat10"lO • • ,.1tt1t 1~ 

Dtl:"t.•are , burt I a f'llr l e ce.n csca p• t •x fo rever b1 t lvins a 

son e ltte es t at e nod a sp•ctat ~o•er to appoint •ny ot tne 

oon 1 J ctlt \dr~tn; "ach gencr at too coa t hea T'81)trtt eh1 J prot.. e:ots. 

(.t ) Thi" r e ahoHld be p:-ov! ston fo r " t. "X on powe r a , 

t"ll t. 1cr tho)" ;trl cxt!rt1Sed o r not, except. !n tiHl Clutt of tnt 
1 

ti'Cfl.•t.ton l!l <;tl!.1::m~ 1n (Z) . 

IJ' :J:..•ctd ~01'f,..r !l • ere t.lxej r~,ardtot l ot tbo 11al­

t.attrAl :So!t-,:a~te-', testa tor5 • oulJ tacdh~al.y turn to tGe 

a tc.""'\·~•'7t ~r aetttn.{. up U !'t ~St ttes w1t: """"tfM'f tf'~il1:~r4ers . 

'taot>~~.)r-e , 1r ru a¥r:&J ll:Ut .. tton aer, ;\-teed u,on t.e tu&tton 

\' s: t~fo 101tt c;tU tle::~ of !:r.-odn 
~ 

• 
l nt. rl UnCI ( r at!lor t.ncn o!D elt~tt~) ta)' ~ne:nav"r a re-

"''~ L :'\t:or-.c.a uneler a. ,.t ll s uec e&de to property UJ)On the death 

of 
9f9 

J.. 7hl:t Molt , ubJect h obl.y dtseuSH~td t n Ui"tuo.ldf. Power s 
Appot~t.,.ont And Tn~, Fodcr~tl. llt~ t" Tax, 5~ H'lrv. • Pev . 

(1939) . 

2 . See ltttva· of ~he Proatd ent to Conareu c;uot td ln "•r • 
and k~n~~ Co~ittoe Rtoort No . 1601, 76tn Cona., l•t Seta . , 
p , 1 (19c 5) , 
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or the preced1ns 11re t .. ont. Thls •oulrl not be an ext reme 

hard."bi ., , Iince life taac.nta are tro uently r, lven a power 

or 1nvod1og tbe trust corpua, which gl vos Lbea virtually 

too semo econoalc control over the ra~Ainder as 1& possessed 

by the donee or • I)OWOI' of nppol ntmont. Tbe r•tes of taxation 

upon the remaindermen in suah caBos should be conaidorably 

lower than tbose under tne preoent e atatB t ox l aw; and the 

rot~olnder ohould probably be exen1~ tod from the t.ax If t he 

llfe t enant diu w"l tbtn a period ot tlve ;-eerr. a fter toe destb 

of the orlgtnnl deceden t . Any statutory amPodm~nt along this 

line would ha ve to cov r tile ati t1 turtttor literna t!•te or 

buying an annUity tor the '!<ito (as dl st1n&u1!hed from ••~ing 

her a lHe tenant) and lorv1ng the ""tance outrl tnt to the 

cbtldren, ~rba~ a •ltb enJoyann t lOstponed untt t e certain age. 

28 .· SxtstlQC La• as to Rcy~rtrr lptertats(Sec . ~QP . 
(c) as J.agn4t 4 bx t ile l Reg Aet . Sec . 803(al) In Rel•er1og •· 

l 
St . Louis Oploo Tyult Co· tne Suprtl!l& Court decided by a Tote 

ot 5 to 4 tbot there 1s DO ~·• u p· n tile estate of tbe srantor of 

a tru!!t here the on.ly r eaervtttton in t1e trust tnstruaent is 

1. eee u.s. 39 (19~&). 

• 



• 

a pou1b1Uty or r onrtar (as to lacon) H tno bollO!tclary 

(tbo croator'• dau&b t er) •boul( prodecou o "'• Jr&Dtor. This 

decision re eutted tn • r e• 1Jion ot t bt eat.ate tax resulations 
1 

anct t ne tnserttoa or the rollo,.-tn& l a.ncu.,ea 

~on the otber haud1 1!', • s a re.u t or tne transfer, 
theru re.n1ned in th e decedent at tbe timo or his death no 
title or interest in the ~•a•terred property, then no part 
of the pro~orty ts t o bo tnoludtd ln th~ &r? I S estate •erely 
by reason ot a provta1on in tho 1natrwunt or tra_nafer to 
t !Ht ettec t thnt tae pr op, rty v u t o r~"vcrt to the decedent 
upon t he pr edecease ot Go=e other per1on or per,ono or 
tbe bt ppeDtng of some other evant ." 

Q1 eguallop The exis ting sta tute, "' so t t'l terpr eted, 

t o.kes a h t cbl y art.l ttcie l dt s t1nctt.,n . for ttutanco, tr the 

decedent p t"'Vldes t bet t bc t enerlt. ot t b.e p roperty .should pa.sa 

to A t or ttre 'lth a r est r•atlon o f tbe tee to c.ne sr c:n tor , but 

• ttb • J·eaatoder 1:1 t~e to A coatt ~&t.nt upon 's sur•tvol ot 

t he 1 r D.n tor, t.b ~n t lte ro;. e rty 11 ~nclud lblo ! n tbe r;rnntor•s 

es tat e . On tne o t her oand tr a technical ly •••ted fe e title to 

t ne , roporty ts t:1ven to A, but ,.,lt.h 1 fu_rtner pro"Yi!iloo that 

t he pro;-terty shoul d r c'f'ert to tbo ar:~ tor 1 r A procSeoe•see bt.ll, 

1. Aos. eo, Art. 17 (1937 Ed .) 
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a.o es tate ux 1' lapoted, althou,cb Lh• net ettect ot tbe dJapo­
.!l t.lon I 1 1 xac:tty t. be 10;~ G) tn tba -.-recedtnc Ca!l:e. 

uroorw•nd •tt 00 

VGrtattonJ or revwrttl" lnterQ !It 1 but certAinly as to canr ot t.bea 
l 

U:.~ d'tteut1nc optn ton of •~. Juttlce St oae, ·oncurrod to by 

7 ot ~1• osaoctatea, rat\ectJ tbl rule toct $bv.ld b~ tacorpor~tod 
into the lltfltute . In net. eftoct. the rule ta that tne eotoLe 

tax sbo-Jlcl be t.a~otd ln All Cfttll ll"\ •tich t oatt decedftrl t tn 

ca;d..nv dts -ostt1oo of Ills }rop .. rty !"ltM.1:.1 s any ·nluab1.e 1atorest 

tn tb• pro l•r ty by Y'1lcb b& }O,t.,~onos tlnnl Ha. os tt1on o! the 
pro~•rty uotll h1~ deeth. Tb ~ Su •rom~ Court may , bowover, rotleva 
t Ub d lfrtculty in severe \. ~end.iq case:~ ln ":o!cta•aD ,Ttrruttnc 
or t~~ St. 'Aut ' doct.rtne ll t-toc re ue.:ted "' t:'.e &ovona"So.,t.. 

~q . lx1st1na Lt• a; to Otf t e in ConL,~21~%~ 

Dc~th {Soc. 306 (g) of l~fG Aqt) Tno eatatn t nx &tntut t 'ro­
vide:i t h6l t here mall be laeluded lD t.:l'l grotl "'to te llt'tl Mel 

tr .. osf•r:. l~ tru•t • ie 1:1 conteo.,latlon .:.r de.Dt.h . 

1 Hel•er1ng •· St. Loats Unl~n Truot Co. , r~8 u.s. la (lil5). 
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Dtacuulop Tbo atntuta , by ilalrin1 t axoblllty ~·-

pond on tQe mottvo or purpose aoco•punytac 
l 

a aubJecttvt ttat. 

tbe cttt, 1ncorporat oa 

fihether tbtre 11 cont.•~latlon of death la 

a ttu.estton or tact f'blcb tbc court :t tM4 to an n er wltb eatre• 

ltber•ltty ln favor ot decedent estatea. In Uplttd States y, 
2 

!JUJLl t~e frankly ad•lttod ~ott•• or tho decedent in •ok!ng the 

gttt we.s to reduce 111come ta.xea. The only moti .,.., connected wt t!'l 

Ufe lllllcb prevented th~ glft from bt!DI aubjoctod t 0 fJl es tate 

t-ax ns ttselt a ta.x-reduct.ion aott••· In aany ea ~o• Clfts •de 

by persona •oll over 60 yeaJ3 or ace are held n, t to be ta 

contemplnctoo. or deatb; tn one c aoo a cttt by a poraoo over 
ll 

90 yoers ot eae t.'o boLd not in con c.er~plotion or denth. 

Reeoatpd.Atlgn Soae provta! on sboutci b.> made to obo• 

Con&ress!onal latent to tax all sttta Gild transrc>r• l n trust 

• bleb ser•e a subatttutes• tor teate~:~entary dtspoatttoo. fbe 

l9t6 A.ct inserted a two-ye•r eoncl\111 Yt prosua, uon • Dlcb ••.!1 • 
hold unconstt tut1oncl by • 6 •.o e dtoleton 1o. Holntr y. pPpplh 

l. Paul, Gt1tdttd Studiaa tn re~era1 faxatton, Second 
Strtos , p. 285 (l93o). 

e. ?sa u.s. lOt (19~1). 

3 . Rocae,ttr H. Ro1ers, tl BTA 1124. 

4. 285 u.s. ~lr (1932) . 
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'lll'btle thn prtsertt Gu;r tr-te Court ats.ht aanctlcm I U.Cb. a 

pro•latou, 1 t. oul4 be ext:ruely uoratr 1-: tAt c:aoe of 

&ttta b re Latt•ely young nersoas . 4 ceuere l ~ro•tatoa 

atcat perba~s be enacted establtshtn~ cooclus t•• preeuaptton 

to co• e r caaea tu •nleo the gttt 1' Q&de after Che deced.a t 

re11cnea 80 year. ot .,.,, ftth c'li: present re'b•1 ttablt pre­

auaptton co•er1na caa"s io • bicb so""eoa e uncl•r t .Jt •ce• or 

60 nokos o •itt ttnd d to:. t hereat'tel' •LthUa a t"o ... yoe r pe riod. 

:SO J!:JSJttng Law as to 211al ptt.Lon of Ratntc l ax 

Asainst Insurance Prosoed:; bv Beason o f Uoeolltgkibln 

ClAiM' ( Stp . 3 J~ (aJ ) Unde r the lntel'oal Revenue Code 

cla t'IIS l £f'tlnlt tbe eato.te 1mi t;!'J t:l"e all.oW"td ld t.:Jt Jurta.-

1tctton to •bteh tne estate 1~ beiD& &4~1~lstere4 , • r • de­

ductJble tu do~er:tnln• the net esta te, even tbo~&b tho 

c l&tu are not enrorceabl~ acatost .... partlcu lat aaaets 

or toe eatato. 

pttqualign I n a!lny l t a ttu the proceftdl ot Ute 

tn:turCtnce peyablo to named benetteta Mea a te not ubJoct to 

claim• •&•tnst tbe es ta te . Taxes are escaped at~oc e the r 

1 r the c tot111.1 a& alnat tb& estfl te exceed not. only tJ'Ie net 

es t ote , but 4150 tho sta t~tory crosn estnt&, tnoludlng ltre 

• 
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1 
tu:;o.;ar.nct flroc:eeda. In ooc: eaa:e ac ••tatowo lult.~ a t 

over ra,ooo,ooo aor. t b.PD 1'11lt or •tdca coasts ted or tilt 

:u•oc.oeds or ur. Sntur·nca, n:Jd • !' ltd eta.!an arntnct tt 

• .,t.&ntta..r to $0~a te,oou,ooo, a01"lc or ·~te"t ('0"11t.1tutod 

1 cno rce Gt;n1a' t tno arooottdt or t::tt polt..:to" • 61 n o tht 

Wlcollf1ctt bt• el:- ' "' exceed ed t :"'~ fp•oe .:& a't'11.&, t.boro "be 

nu ~- t ~0 t~T ltt~"Sty. 

6~CL1on ~= ( a) o( tn~ Tnt ~~cal 

l. Coon , v. A• e•, aa '(rrt) ~a (~CA 7~~. 19~7) . 

Gte alAo ~l•lvu.h•l T• 1\ortil"o .tOl'::l •:t.t.1 oall.l 1\tnk "tid T1'u•t. 
CO., 99 1(' d) ~ (C.A 6t n, 1~7 )) CO.c. v, ~yno 80 ~(t4) 
74b {"-"A Lat , L?~'h -:-tv.:-s-.-. v . ~·n- ~r..l!, !\JJ ~t<-4) aer 
(t;c.:. f't:ad , tf'l.! ·): Co~""' · v. Gtr.a\1''' 77 F(:..ct) 41Jl {'-~.\ 7 tn 

l J;'b) , on r·~errtn; .rro• cl P( . d) lJ1o ( ~CJ 7 tn , 19"8)1 t • ...,. 
~. R,lloclt , 1 t<:" T fd) l (.;1,~ 6t.b , lP:"a)J l':M.n•r1,1H v. f<~·L o , 

r· r . su..,p . 175 {B.D. Pc.., u~:?}. FA~:~o Y. '!•1• et Al. , t-J.•r, , 

!:4 jll.l d08. See the 4Sltt •nUDf ool:~lon .>f Me~ber uarroa lD 
T~o~· t¥C . ·~t~ , 't ,1 . , ;~ r1, ~e ~TA lQ\ •hte~ • • ~oweYer 

n ff'd by tbo Ctrcutt Court ot Ap~,lo (opp~~\ ft~et33dd1 
CCA Hn , l 0:1 . ) • 
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Oin TAX 

31. CJ1at1ng La• A! to Oltt T~x ix•mptlonn (Stqo, 

606 Col. OOf {b) of the 193? Agt. '" ••ndtd) The 4ll:lat-

i~ gift t~ allowo a cumulative exe~tion ot $40, 000, and a 
""n-oumulnt\v~ ~nunl ex~m~tion ot $4,000 per donoo, Thie 
ln"t exempti on i~ not ap~llcable to tranofere ln truot. 

D1!!ouat1on Thio ;.,ooo exeeot\on 1R C!UCh abused. 

• J.:any t"""&;rero spread :k rge Mounts ot vllluabl8 g\ .tte IU::IOftS 

n~veral p~rnone and aocom~lloh nubntnntinl trnnetor~ of property 

•<'1 thout any ~11't tax. Furthermore, n donor who nut rtolently 

o\nt'el pntllll th~ futuro """ over a opM ot years <tlvo away a 

oon.'J ld~rAbl .. I\I!IOUnt or property tree 1'1"010 t nx. Th~ prlnolpnl 

nurnoso or tho exemption 1e merely to Allow A roanonable l atitude 
tor lntor -tnm1ly g11'to. 

• 

Rftoo=errtatl(ln Section &04 (b) ot the Al••nuo Act ot r 

19~2 nhould be turtho r amended eo ao to roatrlat OxtQpted ~1tto 
at 1eaot to momborn at the donor's 1m~od1ato t ami\y. 

L~~/ 

1. Soot lon number rllteronc~o under tho v1tt tnx are to the nqvor nl revonu' ac t o and not to the ne• Internal A••enue Code 
~lth which lat ter ooot1on number~ coot peroono are not yet 
f M111nr. 



• 

QMOIUIWII A-1 

QUISTIOHs AS TO m E EUijCT or; m REYrJftll 
Ol 'fdZ POIRt§ IMDJ II MltMOFWfpYI A 

Retonin& to llr. Paul ' • aoooapanyins .... or&Ddua 
~arkod •A• , question arlaea aa to how much additional tax 
will be der1Tid from tho IUII IItiona Dl dl II follOWII 

1. The ~akins o! ao~• ap~ropriate provi alon to 
the end that the re r sonal exeaption end credi t tor dependents 
wlll be changed tro2 ita present for a to • c r edit •aainat 
tax, under which oqual benefit would be g1Ten to taXpAyera 
in tho l ew br acket• and t axpayer• in tho high braoketo. 
Ihta c18bt be aocollpl1ahe4 by an tllend.<:lent to the atatute 
l1llit1n~ the proaont personal exeapt ion and oredit tor de­
pendenu to a credit !or noraal ~ax purpoau only. 

2. Tho taxati on of all stock 41 T14en~s not present­
ly aubJoctod to inoolle tax and particularly coamon s tock 41T1-
den4a upon c011110n stock, there being no other clau or a toclt 
out standins at tho time of t ho decl•ration of tho 41T1dend. 

). The t axotian of abort-tor11 and other trusts ot a 
character execpt·e4 troa tax to the grantor in euch cases aa 1 thl lttrtditll .!2s!Lcuo, 1n wb t ch title to t he trust pn porty 
u t ranatened tor a ll!litad tarn to the truat, "r.d tbe truat 
becomes a ta~<~Y•r i n s lower bracket than would bo t ho 

l . )7 BTA 1065, &tt'd lii o¥r)$: 104 F (24) 101) (CCA 2nd , 19)9) , cart. sranted, Oct. 9 , 9 • 
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srantor it be were ohu&ell with the illooae or the truat. 

4 (a), 1ho atrencthentns or Section 102 ~a 

proYiaion that the t ecta reoitell ill Ue~orandua 4, pace 8
1 

ah~ll be res.rdell u const1 tuting JU:1!I! tacit evtllenee o! 

a pur pose to avoid surtax upon sbar~holdera. 

(b). ~ho strongthening ot Section 102 by a 

prcvtoian that the worll •exiltins• be inaerted betore tho' 

word "business• in subdivision (c) or Section 102 to pre­

vent o.vc1danoe or the ~ lUlle tYJ>ecluoribed on paau 8 to 

9 or .J..,oranllwa A, 

(c). T"ne l engthenina ot the etatute or 11101-

tations u euuestod in the see me::orandua Yi tb rea pact to 

Section 102 ceses. 

5 (a). A proYision to the ertect that deductible 

religious, char itable , scient1!1c, literary and educati onal 

and ot her contributions of the type deductible undo~ Section 

.23 (o) bB limited, when paid in the tom of property, to the 

coat basil or tho property to the donor or its value at the 

date ot sift, Wbichner is l 010er. 

(b). An altematin proYiaion allowins no 

gree ter deduction than would be allowed it t he donor sold the 

property and contributed tbe proceeda l eu the capital gaina 

tax. 

6 (a). An elilll1net1on ot the deduotlon now con­

tained in Soction 23 (e)()) applicable to loasea artalns troa 

• 
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, 
!ir a, ator., ahipwrack or otbar caaualty, or froa theft, 

(b) . Traat•ent of auch deduatlon aa a capital 
lo11 1Datea4 or an ordinary l oee, 

7, A 11111 tatian or the allowanoa for tbe daduo­
tian of lnterut on nOD-bualneu 1nd1Y1duel borro·.nnc• to 
a fuad &aOUDt of $5()0 , 

8 (a). .An aliainat1an or the deduction prortdad 
in Secti on 23 (b) or the Intornal R••anue Code for interest 
paid or aooru.d on tunded corporate indebtedneaa. 

(b). A raetriotion or the reor&&n1&&tion pro­
vision so that it will not apply to r aoapi talisationl hav­
ing u their prtn.o1pal purpole tho tu; avo14anoe oottn of 
subst1tutln& borrowed capital ror no equ! ty contribution by 
s tockholders . 

9 . An elimi netion of the pro•i alon cont e1ned in 
Section 2) (k) for the deduction or non-buainese bed 'ebtl 
except bed debts ~eo no t exoeedi DC Sl,OOO in tba caea ot 
each debtor. 

10, A l1ti tation upon the allowance or deductible 
taxa• aa prOTidad 1n Section 2) (4) 1n raapact to prope rty 
held tor the t axpayer ' • own uea to tun oo email boaee not 
excaadiDC $10 1 000 ln coet to the deducting owner, or Yalua in 
tho t oxabla year or daduc tioo. 

... 
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11. A proYieion to Ule erteot that where the • 
optional Yeluat1on pritrl.lege &ranted by Seot1on 302 (j) 
or the .. ute tu atatute 11 uaed, the l>uia for the 
property Yelu.ed pUJ"auant to th1a elaoti<>n ahall be the uma 
tor purpotea or oap1tel saint or louaa •• the Yelue used 
in the eatata tax ret urn. 

12 (a). .1i. protrl.aion denyJ.nc to huab&nd and wit'e 
11 Yin& tocetber the ~r1 trl.les• or C111n& joint returna . 

(b). A protrl.e1on generally adopting the Br1t1ab 
t>ethod ot tuation o! husband azul wlte aa outlined in lleaor&Ddua 
A, ••••••inc the joint 1ncoae at aurtu rates baaed u pon the 
co ,bined inoome or both huaband and trite. 

13 (a). An IJlllendMnt or eltiating law alona the 
linea •ucseated in 1tea 13 or Ua~randuz A with particular 
re1pect to taxtnr. the lntereat on all atate or Federal bondl • 
1aaued alter the paaaase or a new Consreaa1ooel -..ndaent. 

(b). An amendaent ot the ox1at1nC law, •• pro­
posed by 6-tor Olau 20 yoars aao, 'l'h1oh would •uure tba 
aurt axea applicable to non-tax-ex .. pt inoome in relation to 
tarpayer'a totel inooa, includinC tax-exe•pt l noome. 

l J (a), A !lot inoreaae in cao1tol Jlln ratea or 
s~ ot the eXI.atlnc rates • 1 tb a pro'l'ilion that oap1 tel gatna 
shal l not be reoocniaed to the extent that the caina are 
reinvested within 12 aontha in rl alt-bearins equ1 tiel in new 
enterprla ... 



' 
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' 
(b). An aa.DdaeDt ot capital 111na cro­

Yl aiona ao aa to ~~ capital gaina t axabl e at the hiahaat 
rata (not exceedina 'o~, ho .. Yer) a~plicable to taxya yer' • 
1ncoae, eXCl YiiYe or ca·ital gatna, wi th a proYilion !or 
e credit against the t ax to the extent that t ho &aino are 
reiuYelted within 12 months in r1ak be• r1n« equ1 tie l 1n 

n.., enterpriau. 

15. A - r oYia i on reYokinc the exemp tion now 
granted by Section 115 (b) ot t he Internal 11nenue Coda to 
corporate d1atr1but1ona or earoinSa or pro!ita or increase 
i n Yalue or property accrued nri or to Karch 1, 1913 . 

16. • proYi aian 1n the statute 1ncorporattng 
the general pr1nc1plea ot G.C.~. 13,796, ' cs XIII-2, p. 41, 
diacusaed under 1 ter.o 16 ot Ka20randUJo A. 

17. A proYiolan diacountenAnc1ng the doctrine 

ot the w. k K. Rold1ns case, J2 BTA 8)0. 
18 (a). A proYision that~~~ baaia tor ~ain or 

l o•• and depreciati on and depletion ah&ll be, in the case 
ot property t ranam1tted at death, tho adjuated coat basia 
i n the handl o f t he deCedent, Tither than the Y&lUe a t t he 
date ot death. 

(b) . A proYiaion alon& the 11nu or Section 

42 of the Int ernal ReYellUe Code &•nerally to the eftact that 
death shall const itute a cloaed t ranaact1on with respec t to 

• 
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prol)erty tranallli ttacl by the clacedent at cleatb. 

19. J. prorta1CII1 l1111it1D& the -pt1on now ac­
oordacl to de~Mat1o bu1ld1nc ancl loan auootatlona alone tbe . 
general linea 1wl1oeted at pace 28 or lle.arandua A. 

20. J. prortaion l1111lting the ax ... ptlon end cleduo­
tlona granted to mutual oaauelty and tir e insurance oom­
paniea &len& the linu 1nd1oeted at pace 29 or llemorendua 
A. 

21. .A prort don lioJ. tin& the decluotlOIIl tor pay­
oenta made by eaployera to pene1on tru.ts to a rtxed amount 
par annua or ts,ooo tor any one e~~~ployee. 

22. A prorta l on a l llllinatlng the 1 bonua• deduc­
tion on aooount or cliaoovary value and l)eroantaga depletion 
nee allawecl to aine owners ancl oil and gas wall o.nars , to 
tho seneral end tha t au'bh taxpayers a hall be 111111 ted to . 
coat claplation, or 9•plet1on on the basla of value at ~arch 
1, 1913. 

2). A aodlt1oet1on of the ax1at1ng ragulat1nna 
grout tnc the optlan•aa to the expanse da~~otlon or capl tali&a-
t lon or lntanc1bll ¢r1111ng and davalopaent coat• aa outllnacl 
at pasa )) or Kamorandua .A. 

24 (a). The aUIIIinatlon ot the axuptlon fro• 
capital goine tax on sales oonalllllmatacl alth1n the United Statea 
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now cranted to non-res14ant ali~• &D4 torei~n cor pora­

t l oae hl>inc no ot !ice or pl~ce o! buaineaa wi thi n t he 

United Statu. 

(b). ;. general proY1t1on placi.ng .foreign nonrenident 

oorporatl ona upon a baaia ot taxation •i•ilar to that em-

pl oyed with r eapect to.domest ic corpor at iona. 

25 ( a). A mod1t icat1on of the $401000 general 

es tate tax exeaption (and alao tba $100 1000 e'tat e tax 

exe~ption granted by the 1926 ~at) •o that an equal bene­

fit is der1Yed !r~ the exanpti on by both l arce and scall 

estate• . 

(b). ln eliainatl on ot toa $401000 generrl es­

tato tax exesption (and the $100 1 000 estat e exemption) in t he 

case or estates excecdl.ng $1,000,000 in net nlue excludi.ng 

t he exem!'t i on. 

(c). A redevelopment or the oatat e tax structur e 

so that the otrect of the S40 1 000 general eatete tax exemp­

tion (and the $100,000 exeopt1on granted by the 1926 Act) 1s 

l1s1te4 to a noratl est ate tax uot excee41DC 20%. 

(d). A proTision slsilar to that ~nt1one4 1n 

( a), (b) an4 (c) abon with r eopect to the insurance l'roceeds 

exempt i on ot t 40 ,000 on pollcieo • •yable to na .. d bener1c1ar1es. 

26(a). ~ prospectiYe prOY1110D cenere l ly to the 

ertect that the proceed• o! life ina~ranoe ahall be aubleot ed 

• 

.· 
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to oot ote t u t n tho onent that tho dooodeot hu &1d 

p hr:llwaa on the 1nauranec or 1n Utelr t\lll a.aou.n.t. "'here M 

pos•eaaoa at tho 4att or hie dea th ao•:::e incident. ot cnrnar­

ohlp oYor tho polio1oo. 

(b). A proYision •• to crOII-1nt~ tDCI r~l1c1ta 

•lone t ho linoo ·~sooted 1n ~-=orruodua A, paso ,9 , subJect­

in' tbl proootdS Of IUCb polictaa to inOO~ taz &t tht 

reaUler ratea, or to a .sJ)octtLl exci ae to.x at a tlat ratCl 

ot lO,IC. 

( c). ~ co:1p.erat1ve stateaent aho':&'inc the et!"oct 

of thia u.•Ad.zlent gene relly as co:a:;ua.red with A "' amen4cent 

•D41t1ed on the ba•1• of eaah eur?eodtr Yolae or ratio 

on tbe t1M ball a 1 a a descri bed on paae )9 or &eaor&ndu:; A. 

2 7 (a). • prortalon 11m! ttns tht tu exe:a,. tin~ 

effect now applicable 1o the ea~e ot a; ee t al t o•ers ot 

• ppotntact •• 1w11cated oa Pace .4) or Wa!loruu.t\LS A •lth an 
• 

exception thot '"'e1al. powe·ra ode thereunder can be xerct aed 

fret troa eatate tax only aaong the children or t hs donor or 

,don•• and ... bert the l')roperty in default or •prot.ntmm t is to 

b& distributed •monc thilt o l•.se. 

(b). A provision 1~pooin8 • auccoo•ton or 1n­

her1tanoe tax on the Y&lue ot re:nAtndera under • wi l l , to be 

tc~o••~ at the death of the lite ter~nt at ~•t•~ oquat •o the 

l li lttnc eatate tax r ates. 
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21. & proviaian oubJactinl re.art ar 1nt oroata 
to eatate tu tnat1~·• ""er• the daca<lont retuna any 
.. ltU>bh intorost in hta p•·operty by 'llhloh ho poatpoaao 
final disposition thareor until b1a daatb, aucb aa tho 
i ntoreat 1nvo \Yed in the St . Lquia case ~~ant1oned on paae 
43. 

29 . A prov1a1on that gifts by par•ona over 60 
youa or aa• aho11 be aubjaat to an trre'buttable J.reauap­
t1on tnet they were a Ade 1r. conte.opl•t1on ot dee.th. 

) 0 . A proviaion ; recludlns tho astat~ tax 
deduetibillty or "!llleolleettble chiao. 

Jl , A proYiaion 11mit1ns t ho $4, 000 Bi!t tax 
axe:of tiOD to Sifta to Bllbarl Of tht donor Ia i=:a<liate 
family. 
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