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July 3, 1936.

To the President,
The White House,
Washington, D. C.
Dear Mr. President:

Thanks for your letter of June 22 in reply
to mind of June 19 with regard to the appointments of
Messrs. Mandelbaum and Clency to the District Court,

(I have been away or would have replied socner.)

Your letter says:

"The difficulty is that I do not agree with
your statement that the two appointees ¥ou mention
are not up to the standards of the District Court.

What makes you think they are nott"

The crux of the matter comes on the definition
of what the standsrds for the District Court should be.
Good character we can take for granted. Beyond that, my
view 18 thet no man ought to be appointed to this Court
unless (1) he has demonstrated marked ability and all-
around quality in the legsl profession and unless (2) he
is 80 well and favorably known that the appointment com-
mands respect and general confidence among members of the
Bar. I do not think that this standard is unduly high.
Certainly it 1s not impossible or even difficult of at-
tainment. Many lawyers have been appointed to this Court
who measured up to it and furthermore there is today a

sufficlent supply of men in New York (good Demoorats too)
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who would not only measure up to this standard, but would

be availsble to go on the Court. This being so, I cannot

see how sny lower standard cen be accepted if the right of

the public to have the best possible administration of justioce
is to be recognized. I think that you will agree that this
definition of the stendard is falr and reascnable,

The reason why I said that Messrs. Clanoy and Man-
delbaum fall below the required standard 1s that when teated
in this way they simply do not measure up. Thils seems to be
the unenimous testimony of those who have locked into the
matter and thought about 1it, Certainly neither of them

has demonstrated such marked abllity and all-around qual-

ity In the practice of law as to command confidence among
members of the Bar that they are up to thls position.

The resclution of the Committes on the Judiclary
of the New York County Lawyers' Association, sent to Senator
Ashurst, sald:

"Neither of the nominees has achieved such &
position at the Bar as to command the confidence of the
professlon and the community with respect to the adequate
performance of the duties of this office,"

A letter of the Committee on the Judiclary of the
Assoclation of the Bar of the City of New York to Senator
Ashurst said that these two men

"do not possess the essential qualifications
for this high office swuu"

These opinions represent the Judgment of two



P.3

responsible groups, most of whom are good men, snd I think
they fairly represent the opinion of the profession with-
out regard to party.

I have made some other inquiries of disinterested
Persons and I have heard no one say that the sppointments
were up to the required standards nor have I heard anyone
defend them.

The evidence in the case seems to be coneclusive
thet these appointments are not nearly up to the standard
which I have defined.

The other point in my letter was that the method
by which the appointments wers made was wrong. The appoint-
ments are, I think, universally regarded by the Bar and the
press and the public as ha ving been dictated by political
conslderations rather than by & wish to put the best quali-
fied men on this bench. This gonclusion seems inevitable
under the clreumsteances, - the best proof being that no
canvess appears to have been made to fascertaln who would
be the best qualified available men,

I have observed these eppolntments now for thirty
yeara and could, I think, prove to you that where politicians
have been permitted to domlnate the sppointments they have
almost invariably been weak, whereas, when a resl effort has
been made to find the best avallable men, the appolntments

have almost elweys been excellent or good. The resson is
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slmple, viz., that the politician almost necessarily has

in mind different considerations than the sole desire to get
the best men possible on the bench. His inevitable tendency
1s to recommend someone who has served the organlzation well, -
to put that first and other considerations second. It can
almost be seld that if the politican doss not do that he

does not do his job. Anyhow, 1t is what slmost & lways
happens end this case 1s sn excellent example of it. To
1llustrste: I remember a conversation soms years ago with
John Deleney, in which he expressed concern over the quality
of the judges who were being put in by Tammany Hall and asked
my opinion as to what ocught to be done. I suggested that
Tammany ought to put the nomination of Judges up to & small
commlt tee of the ablest and most reputable Demooratic law=
yers, -'a few such men ss Martin Conboy. His reply was that
this would not do, becsuse such a committee would be likely
to exclude members of the organization who had a claim on 1t
and had to be taken care of, I remember hls saying that only
men in this category were really Meligible" and that few if
eny of such men would be on & list made up by a committes of
the kind I suggested. Experience shows that there is Jjust
one way to get good judges, visz., to search out the best
avallable men without regard to their standing with the
political orgenizations. This 1s not a counsel of perfec-
tlion because many judges, and our best ones, have been ap-
pointed here by that method who would not have come anywhere
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near belng suggested by the political leaders. On the
other hand, 1f one were asked to suggest the best possible
way of securing weak judges, one would say: "That is very
simple. Just put it up to the political leaders to recom-
mend them. That will be almost a sure guaranty that they
will not be the best avallable men, and if you get a first-
rate man it will be only by good luck or sccident."

It seems to me that the evidence here demonstrates:
(1) that these two appointees are not up to the required
standard; and (2) that this has been thedirect result of
employing the wrong method of selecting the appointeess.

I am awfully sorry to have to say this but there
1s no way out of it. The fact i1s that although I have
talked about this to a number of disinterested men, whose
oplnions you would respect, I have not seen a single person,
no matter how favorably disposed to you, who has had a word

to say for these appointments,

Sincerely yours,

/‘f sy /4/’4 y’% ;.;éj
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September 18, 1937.

To the Preeident,
The White House,
Washington, D. C.
Dear Mr, President:

Senator Black certainly "let you down" badly
by not disclosing his Klan connection.

However, I suggest that an even more serious
feature is that by his silence he also deceived the Sen-
ate and the general public. He might cleim as an alibi
for non-disclosure to you that youdidn't inquire and the
matter wasn't then before the public. Such an alibi is
8 little weak anyhow, but it could not be pleaded at all
to Justify his silence during the discussion in the Sen-
ate and the country after the nomination. By that time,
allegations of the Klan connection were wldely and pub=-
licly current and Senator Black must have and did know
this. Nevertheless, he remained silent and by that
very silence implicitly approved denials of his connec-
tion.

Thus during the Senate debate on August 16,
Senator Borah said:

"There has never been an iota of evidence

thgt Senator Black was a member of the Klan, s
We know that Senator Black has sald in private
conversation, not since the matter came up but
at other times, that he was not a member of the

Eln?, %nd there 18 no evidence to the effect that
-] B
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Although the above statement of Senator Borah
was on the floor of the S8enate and hed wide publicity,
Senator Black =ald nothing. Other Senators are now
daily saying that they were "assured" that Senator Black
waen't in the Klan and wouldn't have supported him if the
facts nmow brought out had been known.

What kind of a man 18 it that not only falled to
disclose to you but sat sllent while assurences contrary
to the fact were glven by colleagues?

I am assuming, of course, that Mr. Black cannot
successfully deny at least a former membership. The docu-
mentary evidence in his handwriting of membership at least
at July 9, 1925, seems conclusive, - unless it is forged,
which is hardly concelvable. Any attempted gquibble that
his membership had ceased and that he had no obligation to
disclose a former memburahip_coql% ﬁut uaﬁisry anyone or

bR Lge g g

resting on him.

relieve him from the grave
It 1s plain (unless he can disprove the statement
that he was a member) that by his silence he gravely misled
(1) yourself, (2) the Senate and (3) the public. In that
cage, there la, I suggest, only one thing to do, 1.e8., se-
cure his resignation. Te speak frankly, he appears to
have secured an office by what 1s usually called false
pretenses, - for one may do this by falling to deny incorrect
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statements in one's support Just as effectively as by
making the false statements directly.

He will likely try to keep the appointment and
fight for time, hoping that the scandal wlll pass out of
the public mind. But I think this 1s one of those rare
cagses where the public will really demand that the facts
be fully ventilated.

It seems to me that an ordinary regard for you
should lead him to resign immediately, - save in the re-
mote contingency that he can disprove the charge that he
was a mamhar.tlhd if he could disprove this, why hasn't
he said so?

13 Since i1t would appear that you and the Senate
and the public have all been misled, public opinion would,
of course, support you in any pressure you need to bring
to get him out.

With great respect, I am,

Very truly yours,

"M s F i g Lrps F*



	0001
	0002
	0003
	0004
	0005
	0006
	0007
	0008
	0009
	0010
	0011
	0012
	0013

