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ROOT. CLARK. BUCKNER & BALLANTINE 
31 NASSAU llTRIEICT 

NEW VORK 

_.,.C#>H • C.C:UJ1'1"'F ........... 
Q.a-OTO*O 0 C 

Jul1 3, J.938. 
To th• PrH1dent, 

Th• 11b1h Houa• 1 
WaahiJlgton, D. O. 

D9ar Kr. Pr• a1d•nt a 

Thanlca tor 1our l•tter ot Jun• 22 in r eplJ 
t o aind ot Jwi. 19 wi th regard to the appointment• ot 
Keaara. llandelba11111 and Olano)' to the D1atr1ot Court. 
(I have been awa7 or would b••• replied aooner.) 

Your letter 1•711 

"The dittioult1 1a that I do not agree • 1th 1our 1tate1119nt that the two appointee• )'OU mention are not up to the atandarda ot the D1atr1ct Court. What .. 1ce1 1ou t h ink tbe7 are notT" 

The cl'lllt ot the 1111tter oomea on the det1n1t1on 
ot what the etanda• d• tor the D1atr1ct Court ahould be. 
Good character we can take t or grant ed. Be7ond that, ~ 
•1ew 1• that no man ought to be appo1nt•d to thi• Court 
unleaa (1) be baa demonatrat•d .. riced ab111t)' and all­
around qual1t1 in the legal proteadon and unleaa (2) be 
1a 10 well and taTorabl)' known that th• appo1nt .. nt coa-
11111nd1 reapeot and general oont1denoe among member• ot the 
Ber. I do not think that thia atandard ia undul1 high. 
Certainl)' it 11 not impoa1ible or •••n d1tt1oult ot at­
tain .. nt. Man)' l••)'8ra b••• been appointed to tbie Court 
who .. asurad up to it and turtbermore there ia tod•J e 
wutt1oient auppl7 ot men in N•• Yol'lc (good D9aoorata too) 
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who would not onlJ .. aaure up to thi• etandard, but would 
be available to l!P on the Court . Thi• being eo, I oannot 
• •• ho• 1n7 lo .. r atanderd o• n be 1o~epted it the _right ot 
the publio t o have the beet poeeible 1dainietretion ot juetioe 
i• to be reoognized, I think that you will •are• that t hi1 
detinition ot the et1nd•rd 1• t1ir and reaaoD1ble. 

Th• reaaon why I ••id that Me11ra. Clano7 and xan­
delb•Wll tall below the r eqUired etand•rd i• that when te1ted 
i n this ••1 they • i mply do not mea1uro up, Thi• aeema t o be 
the unanimou1 testimony ot thoee who have looked i nto the 
matter end thought about it . Certainly neither ot them 
has demonetrated euch marked ability and ell-around qual­
ity in the practice ot law •• to command oont1denoe among 
members ot the Bar that they are ~P to thi• poeit i on , 

The reeolution ot the ColllDittee on the Judioi• l'J' 
ot the New York County Lawyer•' Aaeooiation, eent to Senat or 
Aahurat , ••id: 

"Neither ot th e nominoee has achieved 1uoh • po1it i on 1t the Bar •• to command the contidenoe ot th• proteasion and the community with r eapect to the adequate pertormanoe ot the duti•• ot thi1 ottioe.• 

A let t er ot the Comaittee on the Judiciary ot the 
Aaaooiation ot the Bar ot tbe City ot New York to Senator 
Aehuret ••id that the•• t wo men 

"do not po••••• the ••••nti•l qualitioat1on1 tor thi• high ottioe o;;~• 

Th• •• opinion• repr eeent the jud1!J119nt ct t wo 
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re1pon1ible l!J'OUp1, moat or whom are good men, and I think 
the7 fairl1 represent the opinion or the profe11ion with· 
out reg1rd to .P1rt7. 

I hive made 1ome other 1nqu1rie• of di1intere1ted 
per1on1 ind I have he•rd no one ••1 thet the •ppo1ntmenta 
were up to the required 1tand1rd1 nor have I he1rd 1n7on1 
def and them. 

The ev1denoe in the o••e aeema to be oonclu11va 
that theee appoi ntment• are not ne1rl1 up to the 1t1nd1rd 
whioh I have defined. 

The other point in mJ letter w1e that the method 
b1 which the 1ppointmant1 ware made waa wrong. The appo1nt­
menta are, I think, un1vers1ll7 regarded bJ the Bar and the 
preee and the publ1o •• bllving been diotated b7 pol1tio1l 
oon11deration1 rather tblln bJ • w1ab to put the beet quali­
fied men on thia benoh. Thie oonolua ion eeem1 inevitable 
under the oiroumatancea, - the beat proof being that no 
canvaaa 1ppear1 to hive been .. de to 11oert1in who would 
be the beet qualified 1vail1ble ... n. 

I heve ob1erv1d th••• •ppointmenta now tor thirt1 
1e1r1 and oould, I think, prove to 1ou thlt where polit1ci•n• 
have been pe~tted to dcml.n•te the appointments the7 hive 
1lmo1t inv1r11bl1 been week, where11, when • real effort hae 
been 1118de to find the be1t available men, the appointment• 
b•ve almo1t alw171 been exoell ant or good. The re11on 11 

--- --
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•ilQJ>le, vis . , tbet the pol1tioi•n •lmoat neoe1a1ril1 ha• 
in mind dirrerent oonaiderationa than the aol• deaire to get 
t he beat men poaaible on thll benoh. Hia inevitable tendeno1 
ia to reoommend aomeone • ho bea aerved the org1n1z1tion well,­
to put thet riret and otber oone1deration1 aeoond. It 01n 
•laoet be 111d tbet 1r tbe pol1tic•n doe1 not do tb• t he 
doe• not do hi• job. .lll1how, it ia wbat almoat •1••1• 
bappena and tb1a 01ae 11 en excellent example or it. To 
illuatrate1 I remember• oonvereation 1ome 1••r• ago with 
John Delane7, in ~icb ha expraaaed concern over the qu.alit1 
or t lvl judge• who ••Ni being put in b1 T•lllDllD1 Ball and •eked 
~ opi ni on •• to what ough t to be done . I auggeat ed that 
Tamman7 ought to put the nomina t ion ot judgea up t o • emall 
colllllittee or the able1t and moat reputable Democratic law-
7era , - ' • t ew such men •• Martin Conbo1. Hi• repl1 was t ha t 
tb1a would not do , becauae such a comaittee would be likel1 
t o exclude membera ot the orgen1zation who bad a claim on it 
and bad to be talotn care or. I re .. mber bia ••Jing that onl1 
men in thil oategor7 were reall1 "eligible" and that te• it 
an1 ot auob men would be on a l iet mede up b1 • colllllittee or 
the kind I auggeated. Bxperience • how• that there ia ju.at 
one w11 to get good judge•, viz., t o •••rob out the beat 
available men without N>gard to their atanding with the 
political orga nizat1ona. Thia ia not a oounael or pertao­
t1on beoauae man1 judgea, end our bee t onea, have been ap­
pointed here b1 that method who would not beva come anrwhere 
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near being auggeat ed by the political leadera. On the 

other h and, if one •ere asked to auggeat the beat possible 

way of securing •e•k judges, one would ••Yt "Tlat is verr 

s impl e. Just put it up to the poli t i cal leader• to recom­

mend them. That wi l l be almost a aure guaranty that they 

wil l not be the bea t available men, and if you get a firat ­

rat e 11111n it will b e only by good luck or accident." 

It aeem1 t o me that the evidence here demonatrat ea: 

(l) that these two a ppoi ntee • are not up to the r equired 

standard; and (2) that this baa been thedirect result of 

employing the wrong method of s electing the appointees. 

I am awtully sorry to have to say this but there 

is no way out of it. The fa c t i s that a l though I have 

talked about thia to a number of disinterested men, •hose 

opinion• you would r espect, I have not seen a s ing le person, 

no 11111tter how favorably dispo1ed t o you , who has had a word 

to say for the1e appointments, 

Si ncer ely yours, 

A1~"""~$ I~ ,L_ 
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ROOT, CLARK. BUCKNER & BALLANTINE 
3 1 NASSAU STREET 

NEW YORK 

September 18, 1937. 

To the Preeident, 
Th• 1'h1 te Houee, 

Washington, D. C. 

Dear Mr. President1 

Senator Black certainly •1et you down• badly 

by not d1scloaing h1s K1an connection. 

However, I suggest that an even more eerious 

t'eature ie that by h1s a1lence he also deceived the Sen-

ate and the gener al public . He lllght claim as an alibi 
:for non-di scloaur e to you that you d1dn1 t 1nqu1re and the 

matter waen• t then before the public . Such an alibi is 

a l i ttle weak anyhow, but it could not be pleaded at all 
to juatify h11 eilence during the d1ecuuion in the Sen­

~ and the country IU'ter the nomination. By that t1me, 

allegat i ons of the Klan connection were widely and pub­

licly current and Senator Black muet have and d1d know 

th1e. Neverthe l ese, he remai.ned silent and by that 

very silence i mplicitly approved denials of h1a connec­

tion . 

Thu• during the Senate debate on Auguet 16, 

Senator Bor ah aaidl 

"There baa never been an iota o:f evidence 
t~t Senator Black waa a member ot' the !Clan. *** 
We know that Senator Black hae Hid in private 
oonvereation, not •ince the matter came up but 
at other times, that he wae not a member ot' the 
Klan, and there ia no evidence to t he et't'eot that he ie. • 
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Al.though the above statement of Senator Borah 

wae on the floor of' the Senate and had wide publicity, 

Senator Black ea1d nothing. Other Senatore are now 

daily saying that they were •assured• that Senator Black 

waen•t in the Klan and wouldn't have 1SUpported hi.m if' the 

f'acta now brough~ out had been known. 

What kind of a man ie it that not only f'a.iled to 

disclose to you but eat silent while assurances contrary 

to the f'act were given by colleagues? 

I am assuming, of' course, that Mr. Black cannot 

11UCceest'ully deny at least a f'ormer membership. The docu­

mentary evidence in bis handwriting of membership at least 

at j uly 9, 1925, seems conclusive, - unless it is f'orged, 

which is hardly conceivable . Any attempted qnibble that 

bis membership had ceased and that he had no obligation to 

disclose a former membership could not satisf'.r anyone or 
I >, i ,._ l /;,, , 

relieve him from the grave tmptfea~io~ resting on him. 

It is plain (u nless he can disprove the statement 

that he was a member) that by his silence he gravely misled 

(1) yourself', (2) the Senate and (3) the public. In that 

case, there is, I suggest, only one thing to do, i.s., ee-

cure hie resignation. To speak frankly, he appears to 

have secured an of'f'ice by what ie UISllally called false 

pretenses, - f'or one may do thie by f'ailing to deny incorrect 
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etat ementa in one'• aupport juat aa ettectivel7 aa b7 
making the talae etatementa d1rectl7. 

He will l ikel7 try to keep the appointment and 
tight tor time, hoping that the scandal will paes out of 
the public mind. But I think thi s ie one ot thoee rare 
cases where the public will really demand that the tacts 
be tull7 ventilated. 

It seems to me t hat an ordinary regard for you 
should lead him to reeign i mmed1atel 7, - eave in the re­
mote contingency that he can disprove the charge that he 
was a member. Jnd if he could disprove thie, Wh7 hasn't 
he said ao? 

Since i t would appear that you and the Senate 
and the publi c have all been misled, public opinion would, 
of couree, support 1ou in any pressure you need to bring 
to get him out . 

With great respect , I am, 

Very truly 7ours, 

/ 1 
I • / / 
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