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take not merely much time but aleo an unharassed mind, end also leave
you freer for contimuing to energise the country with hope and faith
and efforts I venture to say that after having had Tom take off :'m
hands a thousand and one chores that you now have to do direetly, you
will wonder why you have so long been without the necessary help, The
truth is that you have inherited a one-horse=-shay method of running the
‘country which simply will not do for the needs of & streamlined soclety.

FaithPully yours,



¥ Retreating in Disorder '
It there were any doubts of the confusion,
to say panic, In which the Administration lead-
ers are functioning, the poultry case announce-
ment should resclve them. Mot even the smoke-
screen of misinformation sent up by Mr. Rich-
berg dould conceal the muddled rout in which
H. R. A. Is disappearing over the hill
For the declsion of the United States Clrcult
Court of Appeals In this case was exactly the
reverse, in Iis most essential points, of what Mr,

Richberg took it to be. So far from ng
the constitutionality of the N. R. A, ACTOSS
the board.” as he asserted, It tossed it out the
window so far as its two most vital subjects are
poncerned—wages and hours of labor,

Moreover, it did so in an oplnlon of
force written by one of the ablest judges
on the United States bench, Judge
Hand. We present the maln portions of his
cpinlon elsewhere upon this page.

Perhaps the misunderstanding of the declsion
in Washington came from the fact that most
of the counts in the indictment were upheld in
& declslon written by Presiding Judge Manton,
Thess counts charged the defendants with vio-
lating N. B. A. code regulations directly affecting
the health of the community. One, for example,

i

oplnion, Here was plainly a case In which the
Bupreme Court might well uphold M. R. A, the
inspection and safeguarding of food shipped
into & state being about as closely related to |
interstate commerce as anything not actuslly
In transit well could be. ° i

But twp counts accusing the defendants of
paying less than the code minimum wage of
B0 cents an hour and working employees longer
than the code maximum of a forty-elght-hour
work week were quite another matter. These
two vital parts of N. R. A. Judge Manton was
wlone In voting to sustain. The separate épinlon
of Judge Hand, concurred in by Judge OChase,
is really the majority opinion of the court. Nor
do we se¢ how its loglc can be set nside. In the
Weirton case at Wilmington, where the question

THE HEWw YORK TisEs
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The Poultry Cases

Extracts From Majority Opin-
jon of Judge Learned Hand

[Thiz opindon of the United States
Cirouit Court of Appeals for the New
York circuit was delivered in the cose
of U. 5. vse Schechter Poultry Corp.
ef al] M

Immﬂmmtrmthhh
that counts 48 and B5 should be
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medium which transmita all tremors
throughout Ila territory; the enly
gquestion is of their aize. In tbe case
st bar such activitles ag

the fowls after they have wrrived,
licensing and requiring re-
ports, are at lowst in part,
ta the comtrol of thelr importation,
snd It la mot necessary that they
thould Impinge directly upon the im-
portation itself. . . .

was of collective pargaining under 7-A, Judge
HMields held that whole labor sectlon unconsti-
tutional es applied to a company manufacturing
steel, even though the steel was ultimatsly to be
ghipped out of the state. So here, though the
poultry had arrived from another state, work
thersafier upon it was beld Lo be the domestic
pconcern of this state . As such Congress had no
muthority to regulate it under the Interstate
commerce clause.

Judge Hand puts, with his customary clarity,
the lssue presently to be decided at Washington,
not by Mr. Richberg, not by the Attorney Gen-
eral, not by Congress, not by the President, but
by the Supreme Court. That Is whether we are
to have “any Federal system at all” The New
Dealers apparently know nothing and care less
for this “basic framework” of thk American sys-
tem. Fortunately for the country, the courts still
stand.

At lenst one hopeful slgn 1s to be descried In
the muddled dpcision of the Administration to
g0 to bat with this case rather than with the
Belcher lumber case, recently abandoned, That
= the surrender to public opinlon Involved in
this right-about-face, The cbvious effort had
been to jam through Congress a renswal of N. B.
A. before the Bupreme Court could speak its
mind about {t, A rising tide of protest In and
out of Congress has halted this effort to sneak
in unconstitutional bill past the “law of the
land.” We hope that the members of Congress
will note this new respect for thelr oplnlons and
act. moccordingly. This surrender should kil
finally any effort to raflroad through an exten-
slon of N. R. A, Actlon should walt until ths
Sunreme Court has spoken, definitely and finally.’y

|
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Dear Miss LeHand:
May I trouble you to hand
this letter to the Presidemt. Thank

K lray « 7%
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Dear Mr. President:

On my return I communicated to David Niles the substance
of your conclusion om his suggestion for a frank exchange of views between
you and the leading progressives in the Semate, He was, of oourse, perfect-
1y delighted at the prospect, but wanted time to think cyer the right proce-
' dure for such a mesting in order to make it most effective. He now sends
me the enclosed letter.

Ihlnhdwwtuhltﬂlﬂﬂhn'jwh
mmtmtu-gm-m:-m.-ﬂluurmmmmhm,
partly because he is shrewd, and partly because his judgment is not obstruc-
ted by any kind of egotism or self-interest. I hope you will approve of the
mode of proocedure ocutlined in his letter. I know he can do much by prelimin-
ary nursing of those whom he calls prisa domnas.

I wonder if you could let me know that Monday, May 15th.,
or Tuesday, May l4th. can be set aside by you for the projected meeting, so
that I can tell Niles and he may definitely fix with the Semators the date
convenient for you,

I know how much your session with the two Bobs and Cos-
tigan did six weeks ago. I am wholly confidemt that this proposed wider
meeting has potentialities for even greater good,

Mways faithfully yours,

—————————y
=T

Hon. Franklin D. Roosevelt
P. 8. You may be interested in the emclosed

editorials from the Boston Transcript and the
Boston Herald on your Holmes message. ,
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Dr. Lewis O, Hawrsas
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Prof. Kmriey F, Mathes
Mr. Avron L. Miires
Mrs. Erues P, Moors
Mr. Jouw F, Mooss
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Mr. Winittam Pexe
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Dean Roscoe Pouso
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Pres. Many E. Woorrzy
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GEOROGE W. COLEMAMN, PrEsiDEnT

DAVID K, NILES, DingcTon

FORD HALL FORUM

OFFICE:

1242 LITTLE BUILDING, BOSBTON, MASS.

I do not need to tell you how much I was
you yesterdsy and by that part of your visit with

Yyou shared with me.

April 20, 1936,
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Bingion, Somuriigt

(Entered at the Post Ofics, Boston, Moss,
as Secend Class Moll Matter)

SATURDAY, APRIL 27, 1935

MEMBER OF THE ASSBOCIATED PRESS
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Make It Worthy of Justice
Holmes - |

tity of that gift, he advisas the Con-
gress, should not be lost in the nameless |
totality of the Treasury's general

Tts sub be -
the needs of & moment, but
BE
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after death. Ollver Wendell Holmes tled
no atring to his grant, leaving the ndétion
frea to-employ it In any way the country
might choose. But the entire faith thus
shown by the great justice supplies the

Buprerhe Court of the United Blates.)
That is a proper and promising plan of
procedure. No ons can make an ade-
guate choloe on the spur of the moment.

each for in lay schools. But it
is possible to think of better purposes
than that.

Intures of the forty-elght States to
perform better service for each of thelr
Commonwealths—and &0 for the nation
—by drawing on the .experlence and |
legislative learning of all the Biates,
This mssoclation might be able to pro-

use will then be
Zound, as sble men give it thought
inspired by this patriot's grest example
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'M-t“. Niles, himself, is to be inm Washington on Mom-
,hummm Senator Norris was here yester-
'thmmwuﬁm ‘and Niles
. the mesting. He was happy at the prospect, deemed it most im-
kmmwwnmumiﬂh

\ participants there are the difficulties of kesping the
eting sufficiently small without offending sensibilities. Norrls was parti-
’ __:m-bmmWntu-mpmmmmcﬂnuum-
muhhﬂthmwuﬂtﬂmmmm-mmm

;;;;;

_ % This means, mﬂam.r, Costigan, Cutting, Johnson, LaFollette,
'.Mﬂm It draws, therefore,a relevant line against the inclusion of
men like Bome, Hye, and Schwellenbach. What say you to this procedure?

Two members of your Cabinet, Wellsce and Ickes, were also members of
the Progressive League. lhutm‘é:mdnhninmudtumuulmm? £
the visiting group is restricted mmmtm,plmm.umdmalf, it
pakes a party of nine. Wallace and Ickes would emlarge it to eleven.

May I troubls you to let me have your wishes so that Niles can have
& specific mandate for going into action. mubutmp&um;uun
word from you by wire or over the phone?

+ﬁ/ ;‘W 22;7424__ Always rutm:;.l:h yours,

Hon. Franklin 1, Roosevelt
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HOLDING BILL T0O
PASS, SAYS NORRIS

Senator Predicts Favorable Report

“:.muu'ronnlnmn srocke. AN this leplstion dees Bt
" Benator Georgn Norrls of Ne- mﬂ;’_’mmh.ﬁ
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&t the Hotel Bellevue. It was thas
the bill to abolisy holding compalies b:hwu-uull-‘tr-‘wn-ﬂu“m
fo wtiies wi b reporie favarably S3msanis & 42 Merut gl
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ﬁw‘hhdhm.“m I bavs predisisd 6t W yewrs mad
hiﬂmﬂhmwmmm iha gemsicy bas seen mest of my pre
mEaure, ‘The Bezator gaused In his pasing apd
The original “Sen of the Wild|jnihet down screms Bisien u
Juckass,” as former Senater Ceorge again.
JH. Moses termed him, made no boses "m;:‘ﬂ_.“'"":‘ e
[about what he thinks of the power e} el g B o
companies, the New Desl, Huey|sils that wa win “"hl"""u“ -
Loag, Fatker Coughlin and Dr. F""‘m“*"m“‘........,m.u
Towssend Pacing the floar of his Feally will be rerulsbed.”

wuite, with the Bulfsch front of ihe
State Hgmse as u background, he
talked in gie crisp, staccate vedes 5o
well known 1o the Senate gullesies,
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NOT AGAINST PRESIDENT
I “Tou knaw |1 |s more sany 1o exflicien
hhaz o wopemplien,” sald the Banabes, A
|chawing ®s & Ralf-esmewed sigar, 1 -
fhurn bosn wrongly heatlined (ah after- | Tenpges s S TRAF
Inetm aa saving the ‘Rosssvalt Prwsr
|in Elipplng’ I mever sAld any swis
Ithing,

UAIl atminldrations maks mtelsies
Thin cos kas, of courss. Bul (hay Bawe
doma & whels lot of gosi Wa have
Bean laglslation paassd fhat B years
Aps averyess would have iBsughi im=
psdnibile,

| "MClecakaaT Hure. Wa il make "ami uummmﬂmn“
L If cthey think thet times are ....11 sligirsmant.”
Racsrvalt § wrkad Asd cESe you BeE"l kmaw, iths
il b if =z ihe Washisgion reporters seome-
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If you are really hot
under the collar at 11.68 P,M.
on May elghth, write me before
you go to eleep. 1 appreclats
my cakes hot off the griddle!

F. D. R.
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Latw fochool of MWarvard Wnibersity,

Cambridge, fMass.
May 1, 1936

Dear Mr. Ex-Fresident of the Crimson:

Permit me to report to you the sequel of the story concern-—
ing the arrangements for the forthooming annual dinner,

On my return I found the enclosed invitation on which Lewis
William Douglas LL.D.'33, appears as the last speaker. This program was
sent out before the $alk young Ballantine agreed to have with me. I have
now had my talk with Ballantine, Jr., and made it clear 4o him that while
I care nothing about precedence and all that, I should think he and the
Crimsm would care about fair-play. It was a three to one program against
the New Deal — Toastmaster Ballantine, Professor Baxter, and Lew Douglas
— and the decencies of the situation required that I should have the op-
portunity of answering snd not be followed by the chief speaker against
the New Deal. I indicated, of course, that we weren't going to have a
cock fight, that it will be a pleasant and gentlemanly occasion, but that
I should have to insist on fatr-phsy, even thomgh I happened to be one of
the speakers, because vital public issues were at stake. I cleared sway
all the nonsense about the courtesy that was due to an "outsider", eto.
eto. Arthur, who is a nice lad, said he really thought I was right, and
that he would make arrangements acoordingly.

And so the matter stands. From my talk with young Arthur I
was convinced more than ever that it was Arthur Sr. who was pulling the
strings.

Always yours,
it

2
Hon. Franklin D. Roosevelt
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TELEGRAM
OFFICIAL BUSINESS—GOVERNMENT RATES
F;M
May 6, 1936.
PROFESSCR FRANKFURTER
LAW SCHOOL OF ARD UNIVERSITY
CAMBRIDGE
MASSACHUBETTS

IDEA OF THE ELEVEN YOU MENTION EXCELLENT HAVE NILES LET ME
KNOW 80 THAT .PROPER INVITATIONS CAN GO OUT FROM THE WHITE
HOUSE

FRANKLIN D. ROOSEVELT
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Fraer
- @ttice of the Dolicitor Seneral
Blashington, B.C€.
May 7, 1935,

Felix Frankfurter, Esq.
Law Echool

Harvard University
Cambridge, Massachusetts

My dear Professor Frankfurter:

You were thoughtful to drop me & line
about the Bchechter brief, Unfortunately, you
were quite correet in your anticipation that
delegation was the "hot spot®™ of the argument.
We had felt that Local 167 might bring Justice
Butler to our vie int on interstate commerce,
the unity of its flow, and the possibility of
regulating both that commerce and its incidents,
even ineluding wages and hours.

Justiees SButherland, McReynolds and
Butler made my life miserable by demanding to
have pointed out to them the lines of the Act which
lald down the definite standards for Presidential
action. After what might be called a desultory
bombariment on that question, in the last moments
Justice Butler shifted to a barrage on Presidential
findings. He wanted to know what facts the Presi- ]
dent or his delegated officers had found and how they
had determined the necessity for wage and hour 1imi-
tation. The argument did not close in any victorous
paean, and one can only hope that the brief and an
examination of the Act will persuade the Court that
we are within the limits of the possibility of dele-
gated authority.

MeFarland and Paul Freund as usual were
more than helpful. They really deserve, with Stanleigh
Arnold, major credit for the brief.

o
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@’ 1, About the $hird week in April Arthur Dallantine, Jr. phoned me #o
sy that the innual Orimson dinner would be held on Wednssday, May 6. That his
Dad was to be Toastmaster, Professor Baxter and Lew Douglas Were to be speakers,
and thay wery such wanted ms alse o speak -~ perhaps m =y Oxford experisnce.
After a preliminary word of appreciation I told the boy that the Orimson dinner
ought %o be & gay affeir, snd that talk sbout educstional matters is not apt to
be exoiting, at leasrt in oy mouth. And that in any event minoe thres of their
spoakers were snti-New Dealers, snd sinoe his Ded would make not ene bud several
antisfiew Deal speeches during the oourse of the evening, ®f course I would mot
mpeak about Oxford were I o come, but would neturally take u-m cudgels for
the Hew Deal. mw“ﬁmmmmthhnnlwﬂmmtm,md
I assgured his that we wers all gentlesen who wore acoustomed to handling differences
of opinion in parlissentary ways, but that in nny ewast I certainly would not go
there to talk about sducation whils Lew Douglas and his Dad 1it into the New Deal,
He them sald they would be delighted to haws me talk sbout the New Deal if T weuld,
and I paid that I would be delignted to come, but that inmssuch as thare wers thres
anti-New Dealers speaking, and hie father would meke a saries of such speaches in
bis ocapacity as Toastmaster I should have to insist, in all faitmess, on following
¥r, Douglas, as it were, bg way of rebuttal, partioularly since his father would
follow e and have a last word against the New Deal. The boy sald that he thought
that was sntirely fair, and that he was perfectly delighted that I am ready to come
and that the arrangesents are smtirely satisfectory to him, namaly, thntI-hnru:l:n
be the last speaker after Lew Deuglas. ;

£, A few days thereafter, on April 22nd., I received s lestter from young
Arthur Ballantine, which bore every earsark of careful legal draftsmanship. In effect
it stated that he had been reconsidering the arrangesent that he had made with me, that
hmtmhmtvltm:n.mh-nnul'nnmtnru',-;dtmufm
perhaps the propeistiss requirsd that he be the last spesker, He suggested that I might
have a fow minutes of robuttal after Mr. Douglas spoke, In any wwent he wanted to have
full talk with ms so that there should be no mistake; and that the arrangesents be all
worked out before the dimner. I replied to him fixing a time to see him for a full talk,
and asguring him that we certainly would not have a ceck fight in the form of & public
debate by having mmy such thing ms a rebuttal after a sain speech. I mdded that sven
tefora the talk I ocould mot withhold the resark that Mr. Douglas would hardly like to
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be called "not ome of us" since Alma Mater had conferred upom him her highest degres.

8., Om April 28 Arthur Jr, came to gee me at sy house. "!HMII“:
talk, in which the whole matter was gone into with great detail for I resalved mot to lay
down ahy demditions — take it or leave it —— but to address myself to Arthurty wind [he
u-wmmmrm:m-mmmm“tmumummmm
in the situation was. The upshot of the talk was an unqualified statement by Artbur (who
in the sesntime has been elected President of the Crimson) that under the clroumstances
n-unxrmzmmuthhnum.uﬂmﬂmmummww
ue.h-r-p-mn,m.mmwwthm.mmrmmtu.znm.m
all, did have the fimal word, mwnﬁmtmm-Mum,mm
ho would advise his father of the arrangesents he had sade. And so the matter was left.

4. I bad no further comsunication whatever from anybody, and went to the din-
ner in complete relisnce on the arrangesent thus meds, not having plarned at all what I
mgﬁuhm,m,ﬂwn.wptmlrﬂlmtm,Br.mmnwgiu
ware going to say.

5. The next stage of this affair is the night of the dinnar.

I had a wery
pleasant talk with young and a little later om his
father's arrival a very cordial few words with Arthur, Sr. The latter insisted that af-
ter the dinner I must come for a drink to his daughter's house (she lives in Casbridge)

go that "you, Lew and I can have a long talk,." Asdiisss-serempedremt T agrasd to come
pmidldilighthhllﬂtlnmwﬂﬂxmIhldt--mth'llrlrrﬂldtnpn‘ff,
Lawrence Winship and Geoffrey Parsons of the Boston Globe. The dimner precesded as per
schodule. As expected cracks sgainst the New Deal wars the leit-motiv of all of Arbhur,Sr.s
ninud!.ntwlzd_:ll.ﬂmh. Arthur, Jr., Arthur Sr., Binghas the Director of Atheleties,
Professor Baxter, spoke) and Law Douglas, according to arrangesemts, was to be the next
spenker. Affer two sentenges or so Arthur Bellantine sald something to the effect that
"Wa shall now have some interesting glimpess into the ispingesent of the academle mind upen
politics."” Wnich was the firet hint I had had that I was to be the mext gpanker. At that
remerk young Arthur, next to whom I sat, turned to me with his face me red as a best, and
paid the following: ©I mads perfectly clear to Dad what my arrangesent§with m";;‘_-nd
for anything that say happen in not carrying out that arrengestat I am not respemsibla,
Dad thoroughly understood sy arrangement with you." I saild to the boy, I hope very quietly,
"What your father is doing ism't ericket.” And the boy repesated, "I made perfectly clear
to him my arrangement with you. For whatever he does now I am mot responsible." And I

assured his that I had no doubt mwwthth-'rL not rdsponsible. And just about thie
mosent Arthur Ballantine callsd om "Felix Framkfurter.® I ghall not soom forget the
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flushed fase of that boy when he saw that his father had broken his sem's werd.,

6. "Think fast, Osptain, think fast." Well, mever in my 1ife did I
have to think faster. Whem I got up my mind was like a completaly empty bucket.
I had, of course, gulekly to decide whether to talk at all or whether to state the
circusstances. Esbarrassed ms I was ineide of me, it seemed to me that after all I
ought to handle the situation as best I could without disappointing such expecte-
tions as the imnocenmt audience had. Sparring for time I began by reading a fake tele- H
gras from "snother distinguished former Editer of the Orimson” -- such & telsgras hav-
ing been resd previcusly from the absent President Comant. And so I began: "Mr, Toast-
saster, befors I procesd to my own resariks, may I read s telegram which has come to me,
for pome reason, fros another distinguished forser Editor of the Crimsom:

'Flaase tell young Arthur Ballantine how much I rejoice that he is im-
upon bis father, among other things, for realising that the road
White House im not on the Oggy Mills special, but pre
of the Orimson. Oive Lew my regards and teil his
shall have piled up so huge a deficlt that evem his apetite for balancing
the budget will be satiefied when he follows me in the White House, And
finally give my warm grootings to the Crimson gathsring, and tell them that
in sy irrelevant way I fecall what I onpe heard Unels Theodors say: 'I love

Harvard men as individuale, but I always feel more comfortable whem most
of them are againet me, because thmn I am quite sure that thenm most of the

|
§

It wam nesdless to read the signature becsuse the orowd broke into lomg and sustained

leughter and applause,
I procesdsd werbatim:

i
e
4
'y
(4]
i
4
i
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E
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y but I In
arranged by young Arthur, here, that Lew
to follow him, but for some strangs reason Arthur over th

to break that srrangement, and so, ag you ses, I am sparring for

at all inforsed about Leaw Douglas's conesption of the NHew Deal,
y 88 I have sald, of what a Faw Deal im, and

undaratanding
also, if I may sey so [locking hard at Arthur Ballsntine, a few sents away]
with a better insight into the memtality of the Republican party, and ite
best minds.”

By that time ] had inbermally resclved what to say, and spoke for a little over a half an
hour om the history of the state of mind of; what might be called; the govarning classes
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of America from the Interstate Commerce Act down to date, towards refors semsures. Taking
sdsinistration by sdministration, mot spomsorirg this or that specific legislaticn, H%
drawing a generalisation, which I roughly documented, to the effect that our governing
elagses, and their lawyers and their sditors —— pen like some of those who git befors me”—
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m“mﬂﬂm._'ﬁtmwhmhhmml.-dhﬂn—
mmumﬂumummxmmm.mm
fort to saintain our traditional systes by adapting it to changing sccmosic senditions,
and making 1t fulfill the larger humen needs of successive gemsraticas.

When I finished there was a really extracrdinary outburet of applause, which
Imlmwnmtmmwtdnlmtlgmlwﬂmm
sgainst Arthur Ballantine's trickery. There was such applause that I had to "take n cur-
tain.”

Ballantine followsd me with m seven to ten minutes rebuttal of scme of the
things I had said, in & most appreciative way, but not & word of reference to my intro-
duetory diselosurs of the wlelatiom of his son's agreesent. He then intreduced Douglas
who in his opening werds dissocisted himself from Arthur's conduet as followss

"Lat me say at the outset that I think Professor Framkfurter should
bave besn the last speaker, because the best should be last.®

Wherseupon he procesdsd to pour m whole barrel of molasses over me.

7. The disner closed about midnight. I stood about a 1ittle while to talk
to men who approached me, and finally tock a cordial leawe of Law Douglas. Arthur Bal-
lantine made no efforts to see me after the dimner, and I, of course, mbetained from sesk-
ing bim out. And I have had mo word from him since, directly or indirectly, about the in—

cident. ﬁb; R Mq:‘



W (BF  Zeaspnlin
Tatn fchool of Warvard University,
Cambrivge, fMass.

May 10, 1955

Dear Mr. President:

l. The following comes to me thie morning from one of the most
important New England Republicens, who happens to be -- domn't hold it against
me — a wars friend of mine:

"How stupid the Mills dissertation wasl Eliot Wadsworth said
mmmmmmmtmudunnmmmuu
living in the past; that the Republican party should readjust itself
under the leadership of non-Hoover, non-Mills types; that the Hawley-
Smoot tariff was the occasion for the ereetion of tariff barrisrs and
the establishment of quotas throughout the world; that if other natioms
give full support to industrialiste who are trying to win foreign mar-

kets, the American individueal, working without governmental aid, will
be obliterated as an international factor.”

£. You will soon have a full minute of the whole Crimson episode,
including the way in which I dealt with the extraordinary behavior of Arthur
Ballantine in brasenly breaking hie son's undertaking without a preliminary
word of warning. e .

§5. I am looking forward eagerly to the Tuesdsy night meeting. I
know you will be able to accomplish much by it.

4. I hope you and I will have an opportunity for a private talk
about the implications of the terrible decision in the Railrocad Retirment Act
case. It is hardly a profitable subject for discussion with the Semators. In
this connection I should like you to see the enclosed letter from Stanley Reed,
for it raises questions of strategy and tactice that I should much like to can-
vass with you.

I look forward much to Tuesday.
Always faithfully yours,

h___-

T

Hon. Franklin D. Roosevelt






Dear Mr, Fresident:

Is not now, that the work relief wage scales are out, the
peyohological time for seeking redustion of unreasonshle material prices?
Intrinsieally it is important not only as to Gowernment purchases, but be-
oauss of the enormous influence such price redustions would have upon pri-
vate building and maintenance work. Folitically it would prove to labor
anew your even-handedness and shut the mouths of the exploiters of labor
grievances, the McCarrens as well as the Longs. You would rally support
vory widely. For instance, not long ago I talked with Harry Eendall on
this subjeet, and privately he agreed that prices of steel and cement
should come down, but seemed impotent to do anything about i% with his
Council, I could multiply the instances of such feeling on the part of
important business men with whom I have taliked.

And is not steel the item on which to begin? Sprague —
who ie advisor to General Motors =— was confident that the amutomoblle
industry would give real support, amd so, I should suppose,would the rail-
roads. Would i1t not be feasible for you to put Joe Bastman, perhaps bri-
gaded with Morris L. Cooke, in charge of this, in view of Eastman's very
oonsiderable experience with steel prices.

Of one thing I am confident. A sucoessful move to bring
down unreasonable prices in steel and cement and ofther bullding materials
would be a powerful spur to recovery. The effort to accomplish it, I am
sure, would meet with great response throughout the country.

Aways falthfully yours,
i

Hon. Frenklin D. Roosevelt
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Law Sechool of Warbard Wnibersity,
Cambridge, Mass,

Mey 24, 1956

Dear Mr. Fresident:

This is a postseript to my letter of the other
day regarding steel prices.

Would it mot effectively counter Grace, and the
general attitude of the Steel Imstitute, for you to indicate
bty sotion that not the least important block to recovery lies
in excessive stecl prices. If the railroeds and sutamobile
industry oould be quietly and quickly emlisted in support of
the fact that reduced steel prices would really stimulate pur-
chases a powerful ispression would be created, especially with
the momentum which your bonus veto triumph will mow give to
your leadership in all matters.

Always yours,
o

Hon. Franklin D. Roosevalt
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May 29, 1935.

Dear lr. Preeldenti- ;

In the interests of clarity may I put in a
few words on paper the‘giat of my thoughts on the lgsue of
the Supreme Court ve. The President.

l. Postponement of the fighting out

of that igeue at the preeent time does not rule
the lssue out z2g one on which you may later go to
the country. I assume that a strateglst like you
will eelect time and circumstences most favorable
for victory. I suspect that eventes may give you
better conditione for battle than you have even
now.

Decleione in other caces may
accumulate popular grievances ageinst the Court
on lesues so univereally popular that the Borahs,
the Clarke, the Nyee and all the currents of
opinién they represent will be with you in addition
to the support you have today. That is why I think
it eo fortunate that the Administration has pending
before Congrees mepnsures like the Social Security
bill, the Holding Company bill, the Wagner bill,
the Guffey bill. 0o on with these. Put them up
to the Supreme Court. Let the Court etrike down
any or all of them next winter or epring, eepecially
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by a divlided Court. Then propose a Constltutional
amendment giving the natlonal Government adequate
power to cope wlth natlonal economie and induetrial
problems. That will give you an overwhelming lesue
of a positive character arising at peychological

timﬁ for the '36 campalgn, inetead of a mere negative
iesue of being "agin" the Court which, rielng now,
may not be able to sustaln its freshnese and dramatic
appeal until election time.

2. That approach hae these advantages:
(a) It definee a sharp lesue —=- of the lncreage of
Congreseional power on industrisl and economie
probleme -- instead of attacking the Supreme Court'se
vague general powers. A general attack on the Court,
unlimited in the changes 1t may cause, would glve
.nﬁponents & chance to play on vague fears of a leap
in the dark end upon the traditionaliet loyaltles
the Court 1e stlll able to inspire.
(b}y&z;_mrou all technlcallties of law and
presente an lesue whlech the common man can under-
stend and which he can feel means something

perecnally important to him.

I am, be agsured, as anxlous ae you are
that you should not try to fool the Amerlcan people into
believing that you can do more than the Supreme Court permnlte

you to do. But I aleo know how much you etill can do, how
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the Supreme Court can eat its words, and whet a difference
1t makee in the Court's application of "the lew" how statutes

are drawn, how they are adminletered, how they are tested by
the right eeleotlon of cases, how these cagee are treated in
lower courte by Judges, district attorneye and government
coungel, how they ere handled and argued before the Supreme

Court itaeelf.

All of which ls reepectfully end affectionately

submitted. . i
72;!:?,-;C;;naqnjthwmlﬂg
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Dear Mr. President:

This is intended as a brief outline of a program for immediate
action in dealing with the consequences of the Schechter decision,

(1) Promptly introduce a bill empowering the President to attach
feir labor clanses to contracts for Government purchases and to contracts
made with the oroceeds of Government loans and grants, Stenley Reed 15 now
perfecting such a bill and plans to have it in your hands by Friday night.

The bill will be short and ample in its discretionary powers.

Such a measure would directly affect extensive areas of
industry. Indirectly, bty the psychological force of the Government's
authority, it would draw a much wider support to the standards promulgated
by the Govermment,

To enforce such failr condition clauses will require ample and
gkilled administration.

(2) Therefore continue, by sppropriate legislation or joint resolu-
tion, the Maﬂgﬁuﬁmﬁ/ﬁom{am period, say to
March 1957, This would also sssure maintenance of the experience and technical
information gained by N.R.A. to be used

(a) as a clearing house for voluntary formulation
and observance of falr standerds, and

(b) as en eid and stimilant to appropriate action
b" the 3““‘-

Moreover, it would keep intact the mechanism for whatever ultimate policy
will be evolved., Finally, the continuation of the mechanism will

(a) prevent any lapse on June 16th through
possibility of filibuster, ete., and

(b) avold eny jerry-buillt lawmsking on the sub-
stantive constitutional problems.




By the continuance of the mechanism something really important will have been
accomplished at the same time that the necessary period for maturing wise
leglelation is secured.

(8) As to lzbor's interest, the Wagner Bill has become the effec-
tive symbol end therefore that measure should be vigorously pushed to passage,

This, of course, implies an adequate appropriation to enable
the proposed board to do a real job.

Incidentally, 1t may be desireble to give en effective quietus,
through one of those happy statements by the President at a press conferance
or otherwise, to the high-priced advice given by eminent New York lawyers
that voluntary complience with the labor provisions of the codes might be
treated by the Government as a violation of the Anti-Trust Laws, An elementary
lesson in law might be tendered — wlthout charge — to the New York lawyers
that while agreements to fix prices would offend the Shermen Law, agreements
to maintain the decencles of life do not. I’

(4) The principle behind the Webb—Kenyon Act (licuor) end the Hawes—
Cooper Act (convict goods) should be utilized by en appropriate bill to protect
the decent labor policles of the several States by Federal lagialntion‘to the
end that importation into eny State of goods produced under conditions not
conforming to the labor policy of that State would become unlawful., This
device could be of real end dramatic value in meeting, certainly in part, the
child labor problem., It should, of course, be drawn so a8 to cover as wide a
range of decent State Industrial standards as possible. Such an act would be
one more assertlon of Federsl power umder the Commerce Clause and at the same
time 1t would help to effectuate State policles.

In this connection and as pert of the whole program, the ad-
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vantage of calling a conference of State Governors may well be seriously con-
sldered., KEducation and stimulation of the States '!n connection with the Social
Security Bill will be necessary when that bill becomes law, The two problems —
complementary State legislation under the Social Security Act and the State
N.R.A. legislation — might be dealt with effectively at such a conference

for they are interrelated. BSuch a conference would not at all imply an abandon-
ment of Federal action, inasmuch as Federal methods are also being pursued and
others definitely explored. It is significant that several telegrams addressed
to you suggest the calling of such a conference.

Such a conference vould be used as the occasion for a rounded
presentation of the New Deal aims and the diverse methods by which they are
being pursued. This is, I belleve, essential, to take out of the public mind
the false equation that N,R.A. = New Deal instead of belng simply one means
of realizing some of its purposes.

(8) It has already been indicated that tl'l; _il.dd_niﬂtratim should
vigorously proceed with legislation now pending,*like the Social Security Bill,
the Holding Company Bill and the Wagner Bill. These measures, as well as your
proposals for taxes, are, of course, not at all an "answer" to the Supreme
Court. But they will serve to the public mind as powerful symbols of the
general popular direction of your purposes an& prove that the momentum of
your purposes and your leadership is unsbated.

(6) The foregoing program, limited as it is, has, it is submi tted,
the following meritas:

(a) it is intrinsically sound;

(b) it gives proof of prompt leadership snd thereby
satisfies the psychologlcal needs of the situation;

(e) 1t affords evidence of effective adherence to the
underlying purposes of N.R.A,;
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i o of Farard ey, l%;ﬂ,pg‘
June 25, 1956

Cambridge, Mass.

i

Dear Miss LeHandt .

1, BSince Frances Perkins asked me for suggestions
and comwents on peopls for the Spoolal Security and Labor Boards
I am writing her directly. The President, however, may like to
see & copy of my lstter to her. So I will trouble you to hand
it to hiwm,

£. Please tell him that I shall write him shortly
regarding a list of fpssibilities which he asked me to examine,
for the Interstate Commerce Commission. I am waiting for some
inforsation about ocne of the suggestions from am especially qual-
ified source .

5. Too bad you had to mise the varsity race. But what
a good time was had on Friday last, snd om all days preceding. It
mﬂhdﬁlﬂlﬂthmmmritdplqhhitfdm't
it?

My wars appreciation for a]l the kindness that you and
Grace Tully showed me. And my cordial greetings to both of you.

Very sincerely yours,

Miss Marguerite LeHamd

S5



"Bear Mr, Presfdemtr - o
avh PORE Yuo LOe¥E. I#MW'=h-m good enough to ask me to
o MMW& ‘safeguarding propefly the papers

MH*M““MNH&- House and sinoe. It
" ogourred to me that the dest way to help was to consult the wisest man
ot Harvard on the subjeot, Sammel Eliot Morison, the dlistorian( I assume
you hive réad his delectable Maritime History of Massschusetts). He is
- ‘wt'cuos very disereet mud very knowing, and I put the matter to him in
confidense. He undertook %o think about it and I now have from him the
enclosed letter. If I osn be of farther use of course I am at your die=
m.uil,lhu.hluuu;‘-htmmwﬂum.

2. Ny Boston newspsper friends who keep most track of
the press of the country — Buxten of the Herald and Larry Winship of
" 4he Globe — tell me that your tax message has had the most favorable res—
ponse possible from the press throughout the comtry, &5 well as among
pecple whose views do not get into the press.

§. Haturally I have been following with the keenest in-
terest the diespatches from Washington regarding the leglelative strategy
of the tax legislation. As I read betweesn the lines you were up against
another astute effort to put sction on the message off until the Ides of
March, mnd by very skillful manceuvering you have placed the leaders in
a situation where they had 4o promise sotion at this session. The whole
game, of cour#®, was to put it off until next year, and then next year
have the forthooming ommpaign put it off. hihl-:nil-mnhwm
ihu-hnihn-mud-nthuiunkmd-tnmm




Latw chool of Warbard Enibersity,
Cambridge, Mass.

- b=

$axes, but also the claim that your tax message was a "mere gesture” and
not real business. Instead, as the dispatohes make abundantly clear, you
s0 guided matters that Doughton and Pat Harrison could not escape being
committed to the promise of legislation now. That will clear the decks
and glve you the momentum of an sccomplished program with which to enter
the oampaign. I suspect even the leaders on the Hill, as professicmals, must
appreciste the professional skill with which you steered things toward the
result you desired.
With warmest regards,
Faithfully yours,
r&am

Hon, Pranklin D, Boosevelt f-'j’ ;’m }a._‘_,_{ L
Vocer [y
B i RS
" iina il oun
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The Tercentennial History @ of Harvard University

1636 - 1936
JSrom S, E. Mor1sow g Harvard College Library, 417
Editor Cambridge, Massachusetis
June 25%h
190 & 8

Dear Felix,

It would not be wise for me to preseribe in the case of
the President's papers, without knowing something of their bulk,
scops, and complexity. The safe, general prineiple in arehives is
that of integrity, or as the French call it, respect du fonds, which
means that the material should all be deposited in the same place,
and that the order of it should not be disturbed, But there may
be special conditions in the President's correspondence whieh would
justify an exception being made. The obvious repository is the
National Archives; and the FPresident would earn the gratitude of
historians as well as setting a proper precedent if he would make
arrangements to deposit his material there, instead of, like his
predecessors, taking it away with him from the White Houpe.

The prineipal archival expert in the United States is
Dr, Waldo G, Leland, Seeretary of the Couneil of Learned Societies,
907 15th Street, Washington, V.C,; and a ¢lose second is Dr. R. D.
W. Connor, head of the new National Arehives Building in
Washington. I would suggest that the President econsult either,

or both,
Faithfully yours,

Professor Felix Frankfurter
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July 10, 1936,

MMMWI

1. Attached is the memorendum you mentioned
this morning in connection with the open market committee,

2. ﬂl? attached 1s a memorandum furnished
to Senator La Follette at his request, which glves a more
extended discussion of the reasons ageinst governor representa-
tion.

Irthnuiatuh'mnmrwispmthhqnu-
tion, I would suggest that the new Federal Reserve Board be
reduced from seven to five and that two governors be added
under a rotational system, making a committee of seven, who
would be given all three powers of monetary policy. A Re-
serve Board of five in any case would be preferable to & Board
ofumnandwauldinmfuhtmnmﬂtnmdlmuhnm
efficient administration of the Federal Reserve System,



Whatever reasons there may have been for governor representa-
tion on the open merket committee have been eliminated by the Senate
hm;ﬂuumummummmmmmummam-
tion not to oppose a reascnable compromise can no longer be regarded
as lmplying any obligation.

In brief the Senate bill has completely altered the situation
because by ereating an entirely new reserve board with long terms,
removing the ex-officio members, requiring that the Board be bi-partisan
end that two members must be bankers, it removes such objections as
had been raised by the bankers to being without representation. They
objected.to the bill as it passed the House because it provided that
the existing board act with five governors in en advisory but nen-voting
capacity, the bankers argument being that the Board was notoriously
weak, that it lacked public confidence, and that it was composed en-
tirely of appointees representative of the Administration in power.

In a spirit of coneilietion and with the understanding that the opposing
bankers would furnish support for the measure, it appeared advisable

not to oppose & compromise whereby, if the present Boerd were to be
retained, the five governors be given a voting instead of merely ad-
visory status. FHowever, the bankers, insisting first upon & five to
four, then upon & six to five arrangement, in elther case giving the
Board a majority o.f' but one, refused to accept suggested compromises

and did not withdraw their strenuous opposition to the bill,

While creating an entirely new and designedly independent
Board of seven members, end thus removing the grounds upon which the
bankers based their original objections, the Senate bill nevertheless
glves the governors——otherwise private banker ramsunt.at.ivu—f“;w
votes on the open market committee. Aslde from the fact that this
nunber (twelve votes) might lead to & deadlocked tie, such an arrange-
ment means that the bankers would have seven out of the total of twelve



votes. In other words there would be two bankers required on the
Board and five governors voting on open market policy, & disproportion
of banker representation which would be difficult to defend from the
utm:!pouﬂ; of this or any Administration, Moreover, such an arrange-
ment is open to the further practical objection that whereas the
orlginal purpose of the Administration bill was to place all three
existing but badly diffused monetary powers in a single, responsible
tody, the Senate bill leaves discount rates and reserve requirementa
in the Board but puts open market policy in the Board plus five
governors, so that it would be possible that the two groups would

work et erose purposes, with the representatives of the private benker
viewpoint able to obatruct or frustrate the execution of policy deemed
essentlsl from & national standpoint by the non-bankers.

Beyond all this, it is a fundamental principle demonstreted
by long experience that to plece representatives of specisl vested
interests upon a permanent government regulatary body can result only
in vielent conflict and in stultification of thet authority's functions.



CONTROL OVER CREDIT AND MONETARY POLICIES

Fgflﬂgﬁuﬁgflﬂg%
purpose was fo establish wmified responsibility in a public body for
natiomal eredit and monetary policies. The existing diffusiom of
responsibility between the Federal Reserve Board, the Federsl Open Market
Committes, and the 108 directors of the twelve Remerve benks was the
most serious defect in the structure of the Federal Reserve System which
the Banking Bill wae intended to correct.

EEE:%JnEEEEE
iﬁf.i&gﬂﬂigﬁgfuﬁ-ggf
E&uﬁnﬂ:%qﬂi.ﬂuﬁniﬂlgﬁgu&ﬁ-;
members of the Board of Governors of the Federal Reserve System and five
representatives of the Federal Reserve banks elected with a view to
representation of the different regiome of the country.

gﬂuﬂ-ﬁﬂﬂﬁnmﬂ!‘ﬁnﬁﬁguﬁnwﬂuﬁ-gﬁg
body full respensibility for opem-market operaticnes is an important step
in the right direction. In view, however, of the great importance of
EI&E?EE&REE;»B..EI#E«RE%E
uniﬂﬁngftﬁgﬁgﬁ.n&-gﬁa
important respect of accomplishing the desired purpose.

In the first place, let us consider the question whether representa-
tlon of the Federal Reserve benks on the Open Market Committee is in the
best interests of the country. Two-thirds of the directors of the Reserve
benks, who would elect the Reserve banks' representatives om the Open
Market Committee, are in turn elected by the member banks. These
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members of the committes, therefore, would be definitely representative
of banking interests. The question, therefore, arises whether there is
any reason why all but equal power over open-market operations should be
given to representatives of the banks. _
This is no new guestion. It was prominent at the time that the

the Federal Reserve Board. This proposal, however, which was sponsored
by the chairman of the Banking and Curremcy Committee of the House of
Representatives, was not approved by President Wilson, who asked the
pertinent question whether anyome would advecate that the railroads should
select members of the Interstate Commerce Commission. By raising this
point President Wilson mede it clear that it would mot be good policy to
have the institutions that are to be supervised and controlled reprasented
on & board charged with the duty of conmtrolling them. In his address to
the Joint Session of Congress on Jume 25, 1915, President Wilson said:
"The control of the system of banking and of issue must be vested in the
Government itself, so that the banks may be the instruments--not the
masters—of business and of individual enterprise and initiative. "

That this view expressed by President Wilsom was accepted by Congress
ie indicated by the following passage from the Statement of Views accompany-
ing the Senate report on the original Federal Reserve Act: "Many of the
big banks quite urgently insisted that the bankers should have representa-
tion upon the Federal Reserve Board. This was denied for the obvious
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Teasom that the function of the Federal Reserve Board in supervising the
hnﬂuqﬁnhnmtﬂfnﬂhhmmmmn
mmnmmunumtnmmmmwm
Government itself. The precedent of all eivilized governments is against
such a eontentien.®

Wtinnfﬂ-uunitr#nﬂum-fwmnm,
therefore, in the minds of Congress as early as 1915, The need for
mmmmmmmmmtmmmw—oum
that the Federal Reserve System has beem in operatiom.

The world has gone through a period of war, of inflation, and of
ﬁmm.nrmmtnwwmmmorm
more automatic controls over mometary conditions, which to some extent had
protected the countries of the world against excesses of inflation or
deflation. Such controls were reasonably effective when world trade was
sufficiently balanced to make it possitle for an internationsl gold
standard to function freely. Such a condition does mot prevail at the
present time and no ome can tell when if ever it will return again. Onme
thing is clear, that it is not safe at this time to provide for a monetary
system that depends in an important degree on automatic comtrols. If,
however, controls are not to be automatic, then there has to be disecretion
and management, and if there is to be management, it must be in the interests
of the nation as a whole and not in the interests of any particular group
of peopls, be they benkers or politicians.



must be free from the influemce of bankers or ether special interests anmd

|5 must devote itself exclusively to the public service, Representatives of

the Federal Heserve banks, however, do bave banking comstitutemts and might
Fi‘%ﬁlﬁn!lﬂirﬂninwfi
stituents than of the natiom as a whale.

When the bill was originally proposed, there was more reasom for
glving consideration to participation by the Federal Reserve banks in
the determination of open-market policy. This was becsuse the Federal
Reserve Board comtained two ex—officio members, because there was no re-

quirement that two members must be persons of tested bamking experience,
and that mo more than 4 shall belong to ome palitical party. The Semate

bill has eliminated the ex—officio members from the Federal Reserve

Board which would comsequently be more independent of the adminmistratiom.
The bill also provides that two members of the Board shall be men of

tested banking experience. This would insure a proper understanding of

banking technique by the Board and also provide for representatiom of
the banking point of view, The bankers om the Board, however, would
have severed their comnectiom with the banks, and while they would under-
stand the bankers, they would owe allegiance to no ome but the country
ggggggggggggggggg
alse provides that mot mare than four of the Board members shall belong

to ome palitical party. It is a Board, therefore, that is mot likely
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te be swayed by partisan comsiderations and a Board that will have adequate
representation of banking kmowledge and of the banking point of view. What-

making body with the old Reserve Board, there would be mo such reasom with
the Board as it would be recomstituted by the Semate bill,

It is clear, therefore, that the power over open-market operations
should be vested in the Board of Governors, and that the Reserve banks
should not be represented except by an advisory committee with which
the Board should consult before taking actiom on credit eor momstary

policlen.
It should alsoe be pointed out that to glve authority over open—market

policy—changes in discount rates and in reserve requirements.

Tt would be possible, therefore, under the Semate proposal, to have
Enﬁig-&gu&aul&ﬁiﬂ.g.
The Open Market Committes, for example, might decide by a vote of five

ease credit conditioms through the purchase of Govermment securities, while
the Board might declide by a vote of five to two to tighten conditioms through
ralsing discount rates or reserve requirements. There ought not to be the
possiblility of such a conflict in the administratiom of the matiom's monetary
policy. All the three instruments of mometary policy should be ledged in



omo public bedy with single mescapable respomsibility. No other procedure
mmmmﬂnmnﬂ-ﬂﬁhmhm
the country from inflation and deflation, and to assure it that the influ-
mﬂmmmmhmmmm
qlmdhhwuddthmahumw#ﬁ-um



AMENDMENT TO SECTION 204 of H.R. 7617

Page 149, lines 19 and 20, strike out the words:

. "the members of the Board of Governors of the Federal
Reserve System and".

Page 150, commencing with line 17, strike out everything
through line 14 on page 151 and substitute the following:

"(b) The Committee shall consult and advise with, and
make recommendations to, the Board from time to time with re-
gard to the open-market policy of the Federal Reserve System.
The Committee shall also aid in the execution of open-market
policies adopted from time to time by the Board and shall per-
form such other duties relating thereto as the Board may pre-
soribe. The Board shall consult the Committee before making
any changes on its own initiative in the open-market policy,
in the rates of Interest or discount to be charged by the
Federal Reserve banks, or in the reserve balances required
to be maintained by member banks.

"(e) After consulting with and considering the recom-
mendations of the Committee, the Board, from time to time,
shall preseribe the open-market policy of the Federal Re-
serve System. Each Federal Reserve bank shall purchase or
sell obligations of the United States, bankers' acceptances,
bille of exchange, and other obligations of the kinds and
maturities made eligible for purchase under the provielons
of sectlion 14 of this Act to such extent and in such manner
as may be required by the Board in order to effectuate the
open-market policies adopted by the Board from time to time
under the provisions of this section and each Federal Reserve
bank shall cooperate fully, in every way, in making such
policies effective.

"(d) All transactions of Federal Reserve banks under
authority of section 14 of this Aet shall be subjeet to such
regulations, limitations, and restrictions as the Board may
prescribe."
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THE WHITE HOUSE
WASHINGTON

August 21, 1985,
MEMORANDUM FOR THE FRESIDENT:

Ret BSecurities and Exchange Commisslon Vacency.

1. |May I suggest that you tell Ben and Tom, when you have them
in, that while Ben is doubtless the man best qualified to administer the
three laws — looking forward to a Holding Company Act — which he largely
drew, nevertheless, some men are needed for steff rather than line service
and you will eontimue to need the team, Ben and Tom, for steff work. That
is the reason Tom has not been utllised for other important poste.

2. If you think well of 1t, it would help to tell Ben that you
have had a frank talk with me about the matter and that I felt wery clearly
that membership on the Commission was not the best use of Ben's abilities.

5. It would be well to ask the boys for nemes of people reslly
qualified for the wvacancy. I have tipped off Tom and he will propose
Hogs's name and give a mmber of powerful considerations thet would make
Ross a really ideal appointment.

4. The Commission ought to have & man with seasoned experience
in utility effairs who is, at the spame time, dependably liberal. Either
at this session (as now seems likely) or next year a Holding Company Bill
will become a law. Whether it does so at this session or not, a man
with appropriate qualifications in this most wvital field ought to be
appointed because, in any event, utility issues constitute a large part
of the business coming before the S.E.C.

5. [FRoses comes from the right section; he is liberal and has a
record for feirness. Politically as well as intrinsically he would add
enormous strength to the Commisasion. (Healy is very fimnicky and un-
imaginetive and obstructive rather than constructive.)

6. Jim Lendis is greatly concerned lest a medicere new man
reelly impair the work of the Commiseion. He says that their
period is over and, as a matter of fact, they have not yet mm
most difficult problems before the Commigsion. He thinks it would be
better to leave the place open until next year rather than have a mediocre

men, & man who has had merely brokerage experience or is a second-rate
lawyer.

7. I should think that since Ross is down here on P.W.A. work,
it should not be difficult to persuade him to go on the S.E.C. certainly
for a year or two, and thereby help see the Commission through the very
criticel year that lies ahead.

¥ o ol

FELIX FRANKFURTER
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MEMORANDUM FOR THE PRESIDENT /;ﬂ??‘é/(#“ T-I"" - 5
FROMe==eF, F, PR 'Tft

(1) Hed a talk with Stanley Reid, particularly about the
Beloher case, Made clear to him what seemed to me the
decisive reasons for dismissing this appeal in view of
the proposed changes im NRA legislation., He indicated
that the NRA people are anxious for a ruling from the
Supreme Court even if adverse in order to guide the new
leglslation. I told him I thought that was a I’Iﬂnillll
poliey from any point of view., He, himself, belleves
the case should be dismissed but wondered whether the
views of the NRA people if they had come to him were
not a reflection of yours., I assurred him that 1f he
were uonw\nud. @s he 1s, of the wisdom of dismissing
the appeal he would have your support.

(2) I had a visit from Sam Rayburn, He is keen for the
message early next week, He wants the message restricted
to Holding Company Leglslatione-esTitle (1) of his Bill,
IR S HMPERA W B ek b Enpgereadprfem it the
ok ¥062 ™™ W¥ARes 2 and S-eregulatory rate making
features---are not at all "must Legislation." He has B
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5 September , 735 |

Dear Miss LeHand:

1. Please tell the President that Tom and I had a 1nnga!nod
talk with Pecora last night. There is no doubt whatever t he
wants to come and expects to come, but he really has a problem
on his hands with Mrs. Pecora - with her doctor's aid and with
time, and with a few suggestions that I made to him (to treat
New York as his headquarters and thereby to ease her into accept-
ing Washington) he hopes to work the thing out. He is really
rarin' to go, not only because of the investigation into A.T.& T.
but to get tnto the fight with you. The Bull Moose movement of
1913 was Ferdie's great political romance - and he rightly says
that next year's fight will be hotter and better and more
1mpurt%nt, and he, 18 his own words 1is "eager to shoulder a
musket",

He would be of enorgous hnlginnot only as investigator
and generally, but also because he red hot stuff, growing
out of hie banking inquiry, that he wante to publish and give
in speeches, which would considerably help the President's cause,

8. I wonder if it would not be possible for the President
to find time +to ask Pecora to Hyde Park before he leaves for the
West. That sort of thing has tremendous significance for Ferdie.

3. May I also suggest two important bueinese men who ought
to be of considerable help next, year, for whom a Hyde Park visit
would greatly matter? One is Zemurray - if his boy's illness
permite, and the other is James L. Richarde, President of the
Boston Gas Oo., the most influential director of the New Haven R.R.
etc. eto. - and old gentleman of the old school (Ispoke to you
about him as you will recall - and the President once wrote him
a note whioh the old gentleman carries around as one does a
love~letter).

4. The enclosed admirable review of the Nazi-anti-satholio
outrages is from the non-Catholic London "New Statesman". The
President, as well as you, may be interested in it.

5. Tell the President I did not hold out on him about the
abandonment of the western trip. e time is too mashort - for I
must soon be back training young lawyers for Wall Street!

Very cordially, p.p.
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this handbook, the Home Office would add short descrip-
tons by eye-witnesses—we should be happy o contribute
one ourselves—of deaths by gas in the last war,

This is a very inadequate summary of the Home Office's
careful account of all the complicated methods which the
ordinary citizen aided by his local authority s supposed
to take to lessen the chances of death, but it s encugh w
make it clear that such precautions are almost meaningless
except for the very few. While Lord Londonderry, who
hes boasted of his efforts 1o prevent the abolition of serdal
bombing, may successfully secure his own house in
London against gas or retire into the comparative safesy
ut‘hhl}urhmﬂm,th:mnfthpnpuhﬁmqm
districts  would  be helpless.  Instend ' of
wasting our tme on such precautions for the
it would be cheaper and more humane to
stocks of morphia available for those who prefer a gen
death. \

The result of any large-scale gas, explosive, and in-
cendiary bombardment of a big city would be o panic-
stricken rush by the mass of people for the open country.
Some might prefer to storm the big houses in the West
End where there were known to be efective gas-proof
rooms. This should keep the police and soldiers busy.
The only hope of winning a war of this kind fs, as Mr.
Baldwin has shown, that what b known & the morale of
the civilian population in the epemy country would be
destroyed before that of our own populstion. The
object of all air-raid precautions is not so much to persuade
people 1o spead money on quite inadequate defences as
to make them believe that these defences will ar Jeast
five some security and therefore to postpone panic uatil
efter the outbresk of war itself, Consequently the key-
gote of this handbook is discipline. The population s
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technical experts, were
present, and if thelr expressions of oplalon are any indica-
tion of & determination to act, the Labour Party Executive,
-mwmmwmmmmu:
Government in carrying out these precoutions, may find
itself surprised by the force of the opposition st the next
Annual Conference. But this is no party fssue; it js 2
choice which affects cveryone. A number of local
suthorities have already refused to accept the Home Office
and some have set up sub-committees to
the whole iuve. An intelligent local autharity
decide that if precauticns are to be carried out at
all, they must be complets. If so they must spend many
times a5 muoch as the Government proposes,

]

and is invited voluntarily to take the first steps towards
conscription, to put himsell at the disposal of the Govern-
ment a5 if war had already been declared. He is to forger
that the one considerarion that i likely to check a bad
Government—and we may have Governments much less
anxious for peace than the present one—is the fear in a
Government’s mind that the ordinary civilian under-
stands too much about forelgn policy and about war

10 be willing to fall in quictly and take what's coming to,

/
NEW KULTURKAMPF-—

it. They

of German civilisation and for their country's future. They
know that its conduct cannot be left to the Holy See of 1o their
Bishops alone—though they aaxiouwsly swait the waschword
ven out ot the Fulds conference of German Bishops
hich will assembie during the next few days.

They are well aware that it is they who will have to bear the
t of the fight, that it is upon them that the full force and
brutality of the totalitarien State will be turned, Clergy and
laymen alike are however resalved to sex the struggle through
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" Catholic™ press
decline of which to its present pesition would require an
article to itself) is stranger sull. Mot one of the former Carholic
papers, sach a8 the Germowia or the Klndiche Folkuseinmg
dares to tell the truth sbout this scandalous mislesding of
pubgnp'niw.. Mare remarkable still, they are compelled
by Dr. Goebbels not only to print the official reports snd
commueiqués manufsctured at his headquartess, but also their
own commentaries condemmning the vardous ' crimes ™ for
which Catholics have been punished. [t is believed here that
this is being done in preparation for a finsl dissclution of all
Catholic associstions—to be justified, with chapter and verse,
by the fact that * even Catholic have been impelled
time after tme o deplore the ical and felonious acts
committed by peliticians wearing the mask of religion.” Having
performed this function it is likely that the former Cathalic
oewspapers will themselves be liquidated as relics of ** polidical
Catholicism."

There is still a Concordat between Germany and the Haoly
See. It was signed oo July 2oth, 1933, and quickly ratified
us being the first international agreement to which the Nazi
Government had set its signature,

In the opinion of the Vatican it was almost s= quickly broken,
The German Government, however, denies this by manipulat-
iog that elastic phrase * political Catholiciam ™ with which
Herr von Papen made such successful play when dealing with
his opposite number st the Vatican to whom, as in Italian, it
implied & very different backgrousd., The Church, say the
Maxi apologists, is pot being attacked, but ealy individual
~ German Catholius foolish enough to oppose the Third Reich,

Freedom of worship and doctrine is respected, it is maintained,
and was indesd secured by the Nazis for Cathalics when they
“overthrew Communism.” [t is pointed out thar Cathelic
associations and the Catholic press do atill in fact exist. They
are, of course, not allowed to show any cxternal sign of their
existence. . State officials and their famflies are, it i quite
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It was a fanmstic sentence. Ul :t.lrfwrhub‘lpﬁn
bis affair occurred at a time when, as & result of the Ocrober
revolt, any offence against pﬂwiﬂﬁpl.‘ll.l tried by a
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JOHN J. BURNS

1778 PENNSYLVANIA AV N, W.
WASHINGTON, D. €.

(‘\ September 6, 1935

Dear Felix:

At the time the President was considering the
vacancy since filled by Honorable George L. Sweeney,
United States Judge of the District Court of
Massachusetts, you informed me that it had been
reported to the President that Mr. Lyne, whom I
had recommended, had some connection with a bank
which had closed under circumstances which might be
embarrassing to the President or Mr. Lyne should his
name have been submitted.

At your suggestion I have made a very careful
inquiry into Mr. Lyne's professional career. This
inquiry was an added precaution because I have known
Mr. Lyne intimately, and am very well acquainted with
his career at the Bar. My unequivocal conclusion is
that Mr. Lyne is completely free from any alliances,
relationshlips or associations which could in the
slightest way be the subject of critical comment.

His only associastion with banks in any form has been

his activity as one of a number of counsellors for

the First National Bank of Boston which, as you know,

is the outstanding financial institution of New England

and one of the largest in the country. For this concern
his office has acted as counsel in conveyancing work of

all kinds and Mr. Lyne personally has acted for the firm
in & number of reorganizations.

I am at a loss to understand, in view of Mr.
Lyne's outstanding accomplishments, what could have
been the source of the rumor you spoke of. There is
nothing in his history which would furnish the slightest
clue to the origin of this charge. The only possible
basis for this claim was that after leaving the office
of Herrick, Smith, Donald & Farley he became associated
with General Logan in the firm of Lyne & Logan, which

Professor Felix Frankfurter 5 |
109-Bratton—Bereet, cqx Ls o lloSPed™
Cambridge, Mass.



JOHN J. BURNS

1778 PENNSYLVANIA AVE. M. W,
WABHINGTOM, D. €.

assocliation dissolved in 1924, Subsequently, General
Logan was counsel for the Federal National Bank, which

is now in receivership. A

As you will recall, the necessity for such a
letter as I am writing seemed to you quite important
for purposes of clearing Mr. Lyne's record of the
charge, whatever its source may have beem. I hope
that you will find that it is proper to have this
letter called to the attention of the President to
counteract any adverse impression he may have of
Mr. Lyne. This is all the more true because Mr.
Lyne's professional career is singularly free from
any circumstances affecting his high standards of
honor and integrity.

Sincerely yours,

w




LivcoLN FILENE
428 WABHINGTON STREET
BOSTOM, MABS,

. (¥)
September 11, 1935

Professor Felix Frankfurter
Harvard Law School
cambridge, Massachusstts

Dear Felix:
I talked with L.F, at the Jape the other day about a

great many things, and in particular one thing, namely
the Department of Commesrce situation,

As you know, Mr. Filene will not let go the idea that
Fahey should have that appointment. I believe that we
wrote you about it some months ago, and that very likely
you showed that letter to the President. There are a
great many considerations, of course, in making this
appointment, but I do not think that Mr, Filene is in
the least moved by personal friemdship for Fahey.

I am leaving this with you to do what you think beat.

Sincerely yours,

WLS:K Personal Assooiate

-

"

81

A4



THE COMPANY WILL APFRECIATE SUGGESTIONS FROM ITS PATRONS CONCERNING ITS SERVICE e

WESTERN [
WWUNION %5 =

NS a7
mﬂ““

Tha filing hhﬂhmﬁhnﬂwﬂﬂhhﬂMMﬂﬂdm hdmnﬂmm:&pﬂﬂm

RmmvadnthtumUmmﬂwmzlﬂcm&umM“" |_J*|'_',IqEPIf3 M8 21

IAGE} 47 HL—‘II'ASI'EIIHBTDH DC 13 (;.3) -
PROF FELIX FRANKFURTER=" el el o

192 BRATTLE ST CAMBRIDGE MASS=

| THINK HIGHLY OF FAHEY STOP HE EXHIBITED IN MATTERS IN
WHICH | HAD UFPGRTUMTY TO OBSERVE HIM BOTH FINE PUBLIC
SPIRIT AND GOOD JUDGMENT STOP HAS BEEN MUCH EDUCATED BY
CONTACTS IN CHAMBER OF COMMERCE AND PUBLIC FRANCHISE LEAGUE
AS WELL AS IN HIS OWN BUSINESS=

LOUIS D BRANDEIS, -

WESTERN UNION MESSENGERS AHE AVAILADLE FOR THE DELIVERY OF NOTES AND PACKAGES
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Tais kool of Foarhard Wntveeslly,
(4 ) Blptu;hcr 11, 1935 h

Dear Felix:

Perhaps you would be interested in some of my
impressions about polities in the West, drawn from a summer's
conversations. - J

I have little doubt that nonlmlt'l hnu g
Washington and its neighboring states is -tm Mmh ﬁnrﬂ
young Republican party workers to whom I talked had utﬂd : '73"-1"‘-.".?3*
doubt of it either. But no doubt also his hold has slipped.

The dominant state of mind might be called one of disillusion.
More accurately, I would call it one of confusion. There is
of cnursula great deal of intensified and intensifying bitter-
ness. But this is mostly among inveterate Republlicans, and

a good many even of this group are surprisingly tolerant.
Outside of these, and on the hither side of the party
Democrats who are of course contented, are great numbers of
honestly troubled people - the group whose votes will, I
suppose, be decisive in 1936. Their hearts, I think, are
mostly still with Roosevelt, but their minds are beginning

to wonder. Perhaps their toes have been stepped on by some
part of the Administration program; almost certainly the
criticisms of some part of it seem to them convincing.

Now for almost two years, it must be remembered, they have
been subjected to a barrage of misleading newspaper reports
of events at Washington and of predominantly hostile



Latw fochool of Marsard Eniversity, g
Cambridge, Mass,

editorial comment.

I hope that this situation will be taken into
account in the plans for the President's western trip.
Immense good could be done out there, it seems to me, by a
serles of candld and specific discussions of what the Govern-
ment has been doing, and why. There is an appetite for that
sort of thing which ought to be ministered to, and the
President himself can do it as no one else can. This,
moreover, 1s peculiarly the time for it. It can be done
this year, not as the opening salvo of the campaign, but in
the tone and spirit of discharging the educational functions
of his job. It can be done too, now that Congress is
adjourned ,with emphasis not on plans for legislation but
simply on making clear the difficulties which have been
faced and what has been done about them.

The relief problem will give an illustration
of what I mean. I talked with dozens of people who are
disturbed about relief and all its implications. There are
a lot of things to be said to them, things which are obvious
but which none the less need saying. Relief at best is a
bad business. Yet no one seriously proposes to give it
up. The ultimate cure is to straighten out the ecdnomic
tangle. Meanwhile, the best we can do is to make relief
administration as free from abuse as possible. These
specific abuses are to be guarded against, and the Government
1s doing its best to guard against them. Don't be deceived



Hatw fochool of Farbard Eniversity,
Cambridge, Mass.

by occasional reports of malingering. And soon. . . I can
imagine such a speech conveying a vast amount of reassurance, -
and all the more if it were given in the temper not of

glossing over difficulties but of taking people into confi-
dence about them and making them think straight about the
alternatives. A few such speeches, cementing Roosevelt's
appeal to the sympathies of people by an appeal to their
understanding, would leave me no worries about the outcome

in 1936.

Sincerely yours,
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S8eptember 14, 1935,

Dear Frank:-

Here are four documents that I bellieve you will want
to see,

1. The #irut is Johnny Burns' reply to the gquestion
that was raised about DANIEL LYNE. The matter is now academic,
but since Lyne is one of Johnny's most intimate friends, he
naturally does not want to leave in your mind any deposit of
doutt as to Lyne's character.,

2. The letter from Lincoln Filene's assoclate about
John Fahey came out of a olear sky. I send it because of the
light that it sheds on Fahey's business connections and
influences.

3. Johnny Burns reported to me Joe's account to the
former of hie talk with you at Hyde Park, Johnny eays that
Joe juet personally does not like John Fahey. He does not know
why. But, as you know, there are not many people - outside
his entourage - of whom Joe thinks well. I thought (in view
of Joe's estimate) 1t wonld be illuminating to know what
Isaiah thought of Fahey. 4nd so I aeked him for hie estimate
without telling him the purpose of the inquiry. The enclosed
telegram wae his answer,

4, Finally, I send you a letter from a young
colleague, Henry M. Hart, a most enthusiastic but detached
New Dealer, who is just back from his native Spokeme and
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and who crossed the continent nnoor&ing to your presoription.
He is a man of very good qudgnant - and, for what its worth
(I think it's worth a good deal) Marion agrees with Hart as
to the kind of detailed exposition that only you can make by
a few speeches - the kind of elucidatione that will not only
dispel a good deal of confusion and doubt but also serve the
friends of the New Deal with the necessary arguments.

You must have had a fine day yesterday, at
Whiteface Mountain, and you were evidently in the best of
fettle. But I see no vacation for you ti1l1 you get eboard
and do some happy fishing. :

I never told you what those days this summer

meant — but surely you know, end words could not tell.

Ever falthfully yours,

J. ¥
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TENNESSEE VALLEY AUTHORITY

- Enoxville, Tennessee
MARGOUAY A Sacmmant - September 12, 1935
DAVID I LILIENTHAL

Professor Fellx Frankfurter
Harvard Law School
Cambridge, Massachusetts

My dear Felix:

I am sending you three charts showlng at a
glance some salient points about the effect of dras=
tically lower rates on: (1) inecrease in use of
cloutriuitg; (2) increase in the number of people
using electricity; (3) rapldity of recovery of reve-
nues lost by the rate decrease. I am also sending
financial statements indicating the financial success
of the yardstick rates.

I had hoped the President might make some
reference to the actual operation of his yardatick
ldea in his Boulder Dam speech.,* Perhaps the most ime
portant effect has been that of example, resulting in
an interest in electricity rates, a growing conviction
that if they are lower everyone will be better off,
and the translation of those two things into huge rate
reductions throughout the country. I don't suggest
that the TVA rates are the only factors by any means,
but 1t 1s hard to deny that they are important ones.
One of the best demonstrations of this regulation by
example is the fact that way out in Oklahoma and in
Colorado private utilities are publishing pamphlets
attackdng the TVA rates, which pamphlets are distri-
buted to their customers. Nobody expects TVA to serve
olaufrinity in Oklahoma or Colorade; and the inference
is clear.

Falthfully yours,

o

David E. Lilienthal
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INCREASE IN CUSTOMERS SERVED UNDER TVA
JULY 1634 - JULY 1935

ATHENS, ALABAMA
1934 Téé
1936 918
20% INCREASE :
TUPELO, MISSISSIPPI
1034 1,362
1936 1,659
23% INCREASE
ALCORN COUNTY (MISSISSIPPI) ELECTRIC POWER ASSOCIATION
1934 1,686
1936 2,019
20X INCREASE
PRENTISS COUNTY (MISSISSIPPI) ELECTRIC POWER ASSOCIATION
1954 : 698
1936 748
7% INCREASE
PONTOTOC COUNTY (MISSISSIPPI) m:-:: POWER ASSOCIATION
1934 456
19365 619
36X INCREASE
ISHOMINGO COUNTY (MISSISSIPPI) ELECTRIC POWER ASSOCIATION
1934 451
1936 645

15% INCREASE



INCREASE IN RESIDENTIAL USE FOR ELECTRICITY UNLER TVA
Last Month of Private Service

e F
TVA service for July, 1938

I

Athens, Alabama

Bay 1934 s

July 1936 188 lacrense 137
Tupelo, Wississippi

Jan. 1934 49

July 1935 1084 Incrense 101
Alcorn County (Mississippi) Electric Power Assoclation

Uay 1934 49

July 1936 118% Increase 108
Association organized June 1, 1834 = served direct from lay 1034
Prantiss County (Mississippi) Electric Power Assoociation

May 1934 “

July 18936 132, Increass 1056
Associntion organized June 20, 1935 = served direct from iay 1934
Pontotos County (Mississippi) Electrie Fower Association

Eay 1934 33

July 1335 1304 Increass T8
Association organized Harch Il, 1335 = served dirsct from Lay 1972
Tishomings County (Lississippi) Electric Power Association

Ly 1934 25

July 1935 1827 Increase 73

issocintion organiged Aug. 15, 1935 = served direct from lay 1034

HATICHAL AVERASE IS 63 K PER L10HTH

Pulaski, Tennessee (mmicipal plant), comnected Jan. &, 1835 = mverage
residential use has increased from 56 KWH monthly to 89 ¥0H - 6O

Dmyton, Tennessee (munisipal plant), comnnected Feb, 1, 1935 = AVOrAZe
resldential use has increased fro= 38 K" monthly to B9 EWH - 557%

In Colbert County (Alabama rural network) average monthly residential
use hag increased from 79 KVH inm March, 1935 to 117 KT in August = 490%

In Lavderdale County {Alabama rural netword) has increased from 27 W
in Now. 1934, to B2 ETH in August, 1535 = 2700



: RECOVERY OF REVENUE
after Introduction of TVA Service
(Residential Service)

- Decrease in revenus
when servioce started

Athens, Alabama

_an_l

Service started Jume 1, 1934

Months required for recevery
of original revenue

ﬁplu, Mississippi

. .

Service started Fl.hl'u.l.:‘y T, 1934

|
95% revenue recovered in 19 months

Ll Lt

Alcorn County (Miss.) Electric Power Association

F  ETTYTLEE

Service started June 1, 1934

Revenue recovered in 13 months

LRI T 14

Prentiss County (Miss.) Electric Power Assn.

__1ﬁ_nuxnu_l

Service started Jume 20, 1935 for Power Assn.

~Rarller gervice direct from TVA

Revenue recovered in 14 monthe
N

Pontotoe County (Miss.) Electric Power Assn.

Service started March 1, 1936 for Power Assn.
Earlier service direct from TVA

Revenue recovered in 12 months

EXERONEROE L

Tishomingo County (Miss.) Electric Power Assn.

Service started August 15, 1936 for Power Assn.
Earlier service direct from TVA

Revenue recovered in 12 months




COMPARATIVE INCOME AND EXPENSE STATEMENTS
FIRST YEAR OF OPERATION UNDER THE TVA
ALCORN COUNTY, ATHENS AND TUPELO

Aloorn Athens, Tupelo,
County E.P.A, Ala, Miss.
Plant and Bquipment $126,166.16  $82,544.74 $138,762.41
Total Assets 142,631,238 93,008,286 169,481,089
Wumber of Customers 1,884 B44 1,364
KWH So0ld 3,238,673 1,677,808 6,691,998
Period Covered Year Ended Year Ended Year Ended
5/31/36 5 1/51/35
Gross Opera: Revenue § 76,587,98  $36,279,05 § 88,295,04
Operating Expenses
Cost of Power 21,971,.20 12,115,00 36,449,01
Distribution 2,774.02 4,908,70 4,776,689
Utiliegation 1,307.20 269,34 669.77
Commercial and New Business 3,768,651 1,271.10 1,114,37
General 5,481.36 1,163,680 2,062,64
Total Operating Expenses $ 35,322,38 $16,747,94 $ 44,962,.48
Net rat Revenue § 41,266.60 $168,531,11 $ 43,332,566
Other Operating Deductions
Uncolleotible Accounts $ 36,04 $§ 106,94 $ 69,89
Taxes Assignable to
Operations 5,786,19 2,332.06 6,667.32
Depreciation 4,863,.24 3,283,968 6,227,21
Amortization of Intangibles 43,40 - -
Total Other Deductions $ 10,768,87 $ 5,732,097 $ 11,954,42
Gross Operating Inoome $ 30,606.73 $10,798.14 $ 31,378,14
Hon-Operating Income 1,200,560 208,11 647,80
Gross Incame § 51,707.25  $11,007.26  § 82,025.94
Deduotions frem Gross Income
Interest $ 3,417,38 § 148.87 $ 2,580,868
Return on City's Investment - 4,358,45 4.5?0.“
Total Deductions § 35,417.%8 $ 4,605.32 $ 7,151.10
Net Income $ 28,289,856 $ 6,501,93 § 24,874,854

Division of Rates, Research, and Economics
Tennessee Valley Authority



COMPARATIVE INCOME AND EXPENSE RATIOS
FIRST YEAR OF OPERATION UNDER THE TVA
ALCORN COUNTY, ATHENS AND TUPELO

(Cents Per Kilowatt Hour Sold)

Aloorn Athens,
m E.Pad. Ala.
Groas ra Revenus i 2.36¢ 2.16¢
Operating Expenses
Cost of Power 0.68¢ 0.72¢
Distribution 0,08¢ 0.29¢
Utiligation 0.04 0.02
Commercial end New Business 0.12 0.08
E‘ﬂﬂﬂm 0. 1T OIGT
Total Operating Expenses 1.08¢ 1.18¢
Net rating Revenue 1.27¢ 0.98¢
Other Operating Deductions
Unocollectible Accounts 0.00¢ 0.01¢
Texes Assignable to Operations 0.18 0,14
D‘pl'ﬂﬂiltim 0,16 0,19
Amortization of Intangibles 0.00 s
Total Other Deductions 0,535¢ 0,.354¢
Gross Operating Income . 0.84¢ 0.64¢
Non-Operating Income 0.04¢ 0.01¢
Gross Inccme " - 0.98¢ 0,65¢
Deductions from Gross Incoms
Interest 0.11¢ 0,01¢
Return on City's Investment - 0,26
Total Deductions 0.11¢ 0.27¢

Net Income 0.87¢ " 0,38¢

Tupelo,

Miss,

1.65¢

0,64¢
0.08¢
0,01
0.02
0,03

0.79¢
0.76¢



COMPARATIVE INCOME AND EXPEMSE RATIOS
FIRST YEAR OF OFERATION UNDER THE TVA
ALCORN COUNTY, ATHENS AND TUPELO

(Dollars Per Customer)

Athens, Tupelo,

Alcorn
M E.P.A, Ala. Miss.

Gross ra Revenues $45.21 $42,99 $§65.21
Operating Expenses
Cost of Power $12,97 $14.35 $26,92
Distribution 1,64 6.B82 3.63
Utilization 0.77 0,54 O.42
Commercial and New Businsss 2.24 1.81 0.82
General 3.23 1,38 1,62
Total Operating Expenses $20.86 §23.40 $33.21
Net Operating Revenue $24.36 $19.69  $32,00
Other Operating Deductions ;
Uncollectible Accounts § 0.02 $ 0,13 $ 0.05
Taxes Assignable to Operations 3.42 2,76 4,92
Depreciation 2,89 3. 80 .88
Amortization of Intangibles 0,02 == -
Total Other Deductions $ 6.35 $ 6.79 $ 8,83
Gross Operating Income $18,01 $12,80 $23.17
Non-Operating Income 0,71 0,24 0,48
Gross Income $18,72 $135,04 $25.66
Deductions fram Gross Income
Interest i $ 2,02 $ 0,18 41,91
Return on City's Investment -— 65,16 3.87
Total Deductions $ 2,02 $ 5.34 $ 65,28

Net Income $16.70 $ 7.70 $18.37



COMPARATIVE INCOME AND EXPENSE RATIOS
FIRST YEAR OF OPERATION UNDER THE TVA
ALCORN COUNTY, ATHENS AND TUPELO

(Cents Per Dollar of Gross Revenue)

Aloorn Athens, Tupelo,
County E.P.A. Ala, Miss,.
Gross Operating Revenue 100,00¢ 100.00¢ 100,00¢
Operating Expenses
Cost of Power 28,68¢ 33.39¢ 41.28¢
Distribution .62 13.63 .4l
Commercoial and New Business 4,95 3,60 1,26
General T.16 Je21 2,33
Total Operating Expenses 46,12¢ 54.43¢ 50.92¢
Het rat Revenue 63.88¢ 45,67¢ 49,08¢
Other Operating Deductions
Uncolleotible Acocounts 0.05¢ 0.28¢ 0.08¢
Taxes Assignable to Operations 7.56 6.43 7.54
Depreciation B.39 8.08 .92
Amortization of Intangibles 0,06 -= -=
Total Other Deductions 14,08¢ 16.80¢ 13,.54¢
Gross Operating Inoome 39.083¢ 29, Te¢ 36.54¢
Non-Operating Income 1.57 _0.58¢ 0.73¢
Gross Income 41,40¢ 30, 34¢ 36.2T¢
Deductions from Gross Income
Interest 4.46¢ 0.41¢ 2,92¢
Return on City's Imvestment - 12,01 5,18
Total Deductions 4,46¢ 12.42¢ B.1o¢
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; COMPARATIVE INCOME AND EXPENSE RATIOS
FIRST YEAR OF OPERATION UNDER THE TVA
ALCOEN COUNTY, ATHENS AND TUPELO

(Cents Per Dollar of Total Assets)

Moorn Athens, Tupelo,
County E.P.A. Ale, Miss.
Gross rating Revenue 63.73¢ 58.97¢ 62,09¢
Operating Expenses
Cost of Power 15.,41¢ 15.01¢ 21,50¢
Distribution 1,85 6.27 2,82
Utilization 0.92 0.31 0,34
Commercial and New Pusiness 2,66 1,37 0.66
General 3.84 1.26 1,21
Total Operating Expenses 24.78¢ 21,21¢ 26.53¢
Not Operating Revenue 28,96¢ 17.76¢ 26.56¢
Other Operating Deductions
Uncolleotible Asccounts 0.03¢ 0.11¢ 0.04¢
Taxes Assignable to Operations 4,06 2.51 3.98
Depreciation 3,43 5,54 3.08
Amortization of Intangibles 0.03 - —-—
Total Other Deduoctions 7.56¢ B.16¢ 7.06¢
Gross t Income iz 21,.40¢ 11,80¢ 18.51¢
Non-Operating Income _0.84¢ 0.22¢ 0.38¢
Gross Income 22.24¢ 11,.82¢ 18,89¢
Deductions from Gross Income
Interest 2,39¢ 0.16¢ 1.62¢
Return on City's Investment - 4,68 2,70

Net Incame 19.86¢ 8.98¢  14.67¢
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192 BRATTLE ST CAMBRIDGE*

*PERSISTENT REPORT THAT SENATOR NORRIS PLANS TO DECL INE g ggrunn‘
TO THE SENATE AFTER NIHETEEH THIRTY SIX STOP THIS WOULD BE
CALAMITOUS AT THIS TIME AS HIS PRESENCE IN SENATE ESSENT 1AL
WHILE TVA IS GETTING ESTABLISHED STOP DO YOU SUPPOSE THE
PRESIDENT WOULD CONSIDER DIRECTLY URGING SENATOR NORRIS TO STAY
IN THE SENATE STOP | RELAIZE SUGGESTION PRESUMPTUOUS FROM Mt aﬁr
DESPITE NEED OF NORRIS ACTIVE PARTICIPATION FOR PRESIDENTS

'PROGRESS IVE PROGRAM OUTWEIGHS OTHER CONS IDERATIONS=
DAVID E LILIENTHALS Toms Fo § peus seseyrupo
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November 16, 1885

Dear Dick,

At least you must have enough filial reverence to admit
that patermal pride triumphed over passion and saved your father from
_ charging we with respcnsibility for your miedeeds. What a welght that
'l.:.nkna of{ my shouldersl

Honest to God, Dick, I had nothing whatever to with the kid-
napping of little Charlie Roes, but--1 have always been truthful with
you—-I wuet confese that I collaborated on the brief that led the Sec-
ond Cireuit Court of Appeals to sustain the convietion of Captain Van-
Schaik of the "General Slocum" and sent that poor devil to the pen. To
your Dad that would prove conclusively that of course I was guilty of
sinking the "General Slocum", so for God's sake don't tell him.

Do tell him that unfortunately I see no prospects of an
early visit to Viemna, but I am planning before long to vieit Dallae.
When calling on your Dad, should I wear white or grey gloves? On such
an important matter, I don't went to go wrong.

You ecan't disgulse your style from my experienced eye. It >
was very charming of you to meke such delightful copy of your "old ;nun"
for the Dallas Inquirer and I am grateful to you for letting me see it.

.Thia wicked world seems to be going well with you.

Constitutionelly yours,

Richard A, Knight, Feq.



D e o TR S




‘ kR *""‘"‘%ﬁ

RicCHARD A. KNIGHT
COUNSELLOR AT LAW

TELEFHONE DiaBY 4-7788 3k BROADWAY
CamLe ApoRess “RicawiTe” HEW YORK
November 14, 1935.
Felix Frankfurter, Esq., [

Harverd Law Echool,
Cambridge, Mass.

Dear Felix Frankfurter:

iy 0ld man has been in tovn spending a week with us,
It seems that the volce from the burning bush has sent him out
In the evening of his days to save the world from the mensace
of your perfectly monstrous =nd deep, if slightly elusive,
machinations. The only crimes he 1= not prepared "irrefragibly",
(to use one of his favorite words) to nrove you have already
committed are the kidnapping of 1little Charlie Ross and the
sinking of the General Slocum. You are a socialist end a
communist and a Bolsheviki and s nihilist and a fascist, and
Indeed, all them goddsm things, and you'd oughte goddam well
be sent back to where you goddam come from. Except they probly
wouldn't let you back, by God.

I enclose for the good of your soul an expurgsated

transeript of one of his typical dying-eyed transports.

Ever yours,

s
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November £6, 1986

Desr Mr, President,

Here are three bits, one in lighter veln and the othars not
g0 light, that you may want to look nt as part of your bed resding:

1) A plece of mine dealing nosinally with teshnical procedu—
ral decisions at the last Ters of the Suprese Court, but necesearily
raleing the despest mspacts of constitutional adjudieation. Ekip, of
courss, the statistical stuff; the enly things that may interest you are
the introduction, pages E8-69, part 2 beginning at page 80, and enpe-
clally part & pages 88 to 107.

(2) The estimate of Landon gomes from a discerning younger
editor on one of the leading mid-western papers who recently spent sev-
eral hours with Landen,

(3) Finally, the serrospondence with Hichard Enight, & pupil
of mine out of this School for about ten years who, incidentally, mar-
ried Lewie Case Ledyard's daughtsr, reflsgts the dremetis gersconme.

With warmest regards,

Faithfully yeurs,

-

=

Hon. Franklin D. Roopowvelt
The Whits House
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THE BUSINESS OF THE SUPREME COURT AT
OCTOBER TERM, 1934

|I Emﬂﬁmmdm-mm:hmmdm

[ country's history, the history of the Supreme Court b a
rhythm of quiescence and liveliness pulsating with alternating
periods of relative placidity and vitality in American politics.
But probably at no time could Mr, Justice Holmes more truly
than now have sald of the Court, “ We are very quiet there, but
it is the quiet of a storm centre. . . ' To be sure, much com-
ment, and not enly by laymen, on the waork of the Court is not
placed in the perspective of the long process of constitutional ad-
judication by the Court. A just understanding of fts
the Court's self-consclousness as to what it is doing when it fs
deciding, the extent to which it Is confined by the very terms of
the Constitution or by the streams of doctrine which it has potred
into the Constitution and on which future adjudications more or
leas must float (how much “ more " and bow much “ less " being
the crucial intellectual problem) — on these underlying aspects of
n specific controversy the Court itseli can shed not a litthe illuming.
tion by the accent and atmosphere of speech through which it
conveys & particular decislon. But much also must be left to the
disinterested learning of commentatars on the Court's work, Con-
fidence in the Supreme Court as the ultimate arbiter of contro-
versies to which a federalism like ours imevitably gives rise has
never been furthered by treating constitutional opinions as opanue
mystery or esoteric mysticism."

' Frnmhhwh{n]ﬂ?hﬂm,ﬂmﬂltlﬂnndhw
Law Schesl Amociation of New York on Feb. 15, 191}, printed in Cowrecres Locar
Parmxs {1goa) sgs,

*Sbemnuhnrmuluumummhuhlhhﬁ
histary "Jthnnhuhvwmmn1hmcmh¢hm"

life and
:hm-:uful|r.|mdmuwuhmnuuu-rmukhhh-hd.m
s [ecgments subject to the freest eriticlam, The time s past in the history of the
wrh‘lwhmur"hmnr%nfumhm--ﬂﬂﬂw
wilth & hala, Mmﬂhmph.mummdm
Laste, but better all sorts of criticlsm than o criticlsm st &l The moving walers

wyg]  SUPREME COURT AT OCTOBER TERM, rpsy

Another lesson from the Court's history fs the relation of the
practical and procedural circumstances which attend adjudica-
ﬁmmhdﬂmﬂﬁﬂwt-mm
The pressure of its business, the bearing of this
upom the serenity and amplitude of its deliberations, the strict

these considerations are reflected not merely In specific decisions
but in the réle of the Supreme Court in the life of the country.

A tradition of prompt disposition of business for which Mr.
Chiel Justice Taft did so much to lay the foundations appears to
have becorne fized under his successor. For the sixth successive
year the Court at the last term kept abreast of its docket.” It is
not enough, however, for a court to dispose of a buge volume of
litigntion with despatch, Especially gratifying is it that a tribunal
with the Supreme Court's scope of jurisdiction should do so with
increasing attention to those details of adminfstration which are
the safeguards of its processes against undue pressure and fn-
adequate deliberation,

The total volume of appellate business disposed of during the
term declined substantially from the peak of the year before —
from 1oar cases to ga6. This reduction, however, brought the
Court no corresponding relief in the discharge of its essential
deliberative functions. Complex and subtle fssues, and the ex-
tensive and recondite investigations they may entall, are not re-
vealed by statistical avernges, But even by the inadequate test of
numbers, the burden of intensive exploration of bsues deemed
worthy of full consideration was undiminished; six more cases
were decided by full opinion than at the 1933 term * and but two

H in the still waters bs end death” M.
ookl ol gl ooy

¥ Sew Frankfurter and Landls, The Business of the Swpresme Court (1508) 44
Hurr, L. Rev. v, 32 (s502) 4 id. aye, a79; (vona) 48 id. 506, 339; Fraskiurter snd
Hart (ag31) 47 0 wgs, sad; (1g4) oB il 38, o4r. For easBer articles In this
series, see Frankfurter and Landis, The Swprems Cowrt Under the Judiciary det
o rpag (vgel) 43 dd, v; The Bunimeay of the Swpreme Court (1g09) 43 i, 33,

* Ser Table L These Sgures are based on cases, nol episiots, two or more cuses
being frequestly deckded In confunction with each other.
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TABLE I
Apjunications oF ArreLiate Docixr
Adjudications by Full Opinion
fgge gy apaa 1933 13
Affirmed 115 Ll 93 83 93
Reversed 106 L] 11 By L
Dismissed * 1 4 5 3 L
Questions Answered 10 T 4 3 3
Miscellansous 3 B 1 3 E
Total i im 18T im 188
Adjudicationt Per Curiam §
Affirmed 16 4 B 1t 1
Reversed F ] ] L 3
Diismilssed 50 55 43 58 41
Cruestions Answered ] F] ] o 1
Miscellaneous 1 a -1 1 o
Tatal m L) L] " ]
Total Adjudication;
Affirmed 11 1 1o1 Tof 108
Reversed 108 75 [F] H 1]
Diismissed 51 59 48 1 43
Questions Answered 12 L] 4 ' 4
Miscellancous i1 L 3 4 2
Total uy | ] My f o ur
* Incloding petitions for crriiorar] diambsed
ST T T T N
i for cerdiorasd of por curigm,
Escloding four cases [Mow. iR, v9, 30 01), affirmed by an evenly divided
oourt, which were st far
See #pa U, 5. gor (rqaa), spa UL B Bee :um.'mﬂ'fm:hm
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fewer. opinions were written.' The Court heard 181 oral argu-
ments, five less than at the previous term and ong more than at
the 1p32 term.* For this purpose it was compelled to devote an
additional week of the term, or 16 weeks out of 35, to open session.
Yet no excessive pressure was apparent; during three of the 16
weeks of session — the last time at the closing one — the Court
recessed in the middle of the week for want of cases on the day
calendar ready for argument.” Adjourning for the term, it left
but o6 cases, all of which were too recently docketed to be pre-
pared for hearing.*

An appraizal of the Court's balance sheet thus directs atten-
tion to the sifting processes by which cases are selected for full
hearing, for it is among the cases which do not survive for ar-
gument that the chief variables have occurred in the figures for
recent terms, Tables IV and VI particularize the principal itema
in last year's decline — a decrease of 43 in the total number of
appenls disposed of, and one of 62 in the number of petitions for
certiorari denfed or dismissed. The impressive falling-off in the
number of appeals, from 128 to 85, Is reflected in Table ITI, show-
ing the unusual predominance of discretionary over obligatory
jurisdiction. Whether this decrease can be attributed to the
effectiveness of lower federal and state court judges in discourag-
ing the taking of improper appeals, under the recent amendments
to Rule 13" is doubtful, for the proportion of cases which lafled
for defect of jurisdiction remained unchanged — approximately

" Ges Tubile VIIL. The total of 15% eqpinlons inchudes five in casm on the original

% Se¢ Frankfurter and Hart, rupre nots 5, 48 Hiew. L. Rov. 6t a3p. Cases

U. 5, 623 (1g3a), discomsed In Frankfuster and Hase, jupra pote y, 47 Haxy. L. Rev,
ak afafi; 4 id 6t 2749
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g wpyp e 933
Coust or Crams = w 1 T
Affrmed 17 4 [ ]
Heversed 7 5 3 ]
Disrnissed o 1 o H
Cruestlons Answered 1 T 3 E]
Counr or CUSTOMS AND

Parext Arrears L] L] ] o
Affirmed a ] o
Purirrrone Surseme Covrr 1 ] o o
Affirmed ° o o o
Dismissed 1 o ] o
Miscellaneous o ] -] o
Total =T s T am

TABLE III

Extexnt or Dicasrmsiay Review
g0 rgm rpga o33
Dbligatory Jurisdiction 13t 125 104 132
Discretionary Jurisdiction 134 137 143 138
Total = ma T m

Obligatory Jurisdiction 42.9%  47.9% 400%  480%
Discretionary Jurisdic-
tlon Sra% g% s7o%  sta%e

73

L hblib';

iﬂﬂﬂ-

Tore

50

Ho%

G2.0%




N HARVARD LAW REVIEW [Vol. 49

two out of every five.® By contrast, the Supreme Court's own
sifting procedure operated with extraordinary efectiveness; all
but four of the 34 appeals dismissed were disposed of without
oral argument on the printed statement as to jurisdiction. The
certioraris tell a somewhat different story, While the number of
petitions before the Court fell from BSo to 835, the number

granted, bath absclutely and proportionately, was substantially _

greater.'" (Omne petition out of every five was successiul,

Last year's recession in the tide of litigation does little to
allay fears as to the danger of undue increase in the Court’s bus-
dens.** The rise in the proportion of certisraris granted is Indies-
tive of & higher level of importance in the cases seeking review, a
development which, If it continues as is likely, will In the end be
decisive of the weight of the Court's task. Nor does the decrease
in numbers itself appear to be other than transitory, Most strik-
ing Is the falling-off in the mumber of petitions for certiorari to
which the Government was a party. These cases, which at the
1933 term totalled 382, dropped at the last term to 389" Thus
the number of petitions involving federal taxes fell from 19g to
148" & trend unlikely to be permanent. Counterbalancing these
tendencies was an actual increase in the volume of private litiga-
tion from the circult courts of appeals. It bs noteworthy that the
1935 term commences with approximately 50 more eases on the
docket than its predecessor’® These circumstances emphasize

1 0 the By appeals dispesed of with deration, 43 were declded by full
cpdnlon and b1 by per curiam opinlon after arpument. Of the 33 remalning, tares
were summarily affirmed upon the jerisdictional statement and the rest dismissed. Tn
scliditinn, there were (hree cases, Beard Logether, in which the sppeaks were dismimed
test b wihich ceridsvari was gpranted upon the uppeal pagen.

*t In all four cases the jurisdicliessl questlon had besn marked s Spubtlul,
and further considemtion of It posiponed fo the mesits, whes the jerbiictisnal
#alemest wes before the Court. Three of the cams were disposed of by por curiam
m;umm&m]mmnmmm
the Judgment of dismissal evolked three dissenting votes. Herndon v, Oecegla, 295
U 5. qa1 (egand.

1 See Tabde ¥,

W Gor Frankiwrier and Hart, suprs sofe 35, o8 Haav, L, Rev, ot a73-Ba,

4 Bew g8 id. a2 344, The Government was petitioner In oy cuses und succemdul
In a4, 0f 490, Tt waa respondent in s4o casen, bn g4 of which, or 4%, the petltlan
was pucoessful

** Ser Tuble VIL Cf. Fraskferter asd Harl, mpen note 3, o8 Haav, L Rev,
o agt. 8 Bew (sgag) 3 UL 6, L Wizx g8

S ]

e ————
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Pavent Arpeats
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Total T 4 -7 o 1]
the In which the
n;w—mm Ciomrt aa certificats but
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the continuing importance of striving to perfect the Court's bar-
riers against excessive demands upon it — excessive, that is, for
the intellectually high and austere standards that our constitu-
tonal system exacts from nine judges.

Major problems of Supreme Court administration center about
the large number of cases disposed of by memorandum srders,
Competing considerations require to be reconciled, Primarily the
Court is under the necessity of reducing the volume and burden
of opinion-writing. Such s the basic assumption of that elabarate
selective mechanism which fs the most characteristic feature of its
present jurisdiction and practice. Yet the Court must avold or
mitigate the dangers of declsion without reasons, or without ade-
quately explained reasons. Particularly must it seek to familiarize
litigants with fts excluslonary rules and the grounds upon which
its exclusionary powers are exercised. Last year's 34 appeals dis-
missed and 670 petitions for writ of certiorari denled or dismissad
furnish the measure of this problem. Errors unexplained make
for errors repeated, Thus a

tiumwﬂrhlthmunhiadulm'mwdhﬁnhh.
Th:erLkuunimnutmﬂﬁnlnlMdﬁpmﬂlmnl
argued cases at the last term illustrates the fexibility and resources
of its practice. There were 24 such cases, of which 13 were
alfirmed or reversed and the remainder dismissed for defect of
Jurisdiction. Inthmumﬂ:e-minwmm[uﬂy
explanatory, ranged from one-sentence statements, with or with-
nutd::dum,mﬁmmubhhhmhmhﬂmw
signed opinfons,'" The danger of per curiam adjudications on the
merits, without more than the citation of controlling cases, s the
uuthnlhmm.hwmmntmlw,
By the much more extensive use than heretofore of brief indi-
vldualimduplml.ﬁmu,the(fmtlulyurwlhhmndm
to the appropriste minimum its orders of naked afirmance or
reversal and at the same time to avoid elaborate opinion-writing.'*

=‘mwﬂhdpumﬂmmmmmum
hmh&ﬁnﬂm.mlﬂhm

" S-.u,mlhr.hﬁhﬂ“l‘-h,mﬂ.l. 1ga (Eanil
George v. Victor Talkdng Mach. Co, sgg U, & 577 {eqgq); Stanley v, Public
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Similarly, in dismissals on grounds of jurisdiction the Court varied
the detail of its explanation according to the requirements of the
particular case, several cases evoking concise statements of ex-
ceeding value for the guldance of future litigants.**

Such a degree of individualization of treatment is nelther neces-
sary nor poasible in the disposition of appeals on the preliminary
statement as to jurisdiction, So far as individualization is attained
at all, it &s by the citation of pertinent authorities
the conventional formula. The Court's increasing use of such
authorities and their pertinency has been & notewaorthy
development of the last few terms.™ Particularly has this been
trug of judgments on the merits — whether by affirmance or re-
versal, or by dismissal (in theory for the lack of jurisdiction) * for
the want of a substantial federal queation " Such adjudieations,
having the force of precedent, contribute materially to the eorpus
of federal law, and it is imperative that their existence and their
grounds be discoverable by the bar,

Somewhat different considerations obtaln fn dismissals far tech-
nical defects of jurisdiction. An enumeration of the formalissd
reasons assigned in orders at the last term Is virtually a catalogue
of the requisites of jurisdiction on appeal, chiefly on appeal from
the state courts: “ for the want of & propesly presented federal

question "; ** because “ the judgment . . . is based upon a non-

Utll. Comm., agf U, 5. 98 (1g05); Matlow v. Stats ez rel, Koula, 95 U. §, g7
(eqag) i Fex w. Oull Refining Co., 395 U, 5 35 (0923} Texss & ¥. O, B, K. v,
Uslted Seates, wps U. 5. ygy (1505} ; Hollina v, Okishoms, w95 U, 5, 3oy (r3as).

% See Pllueger v. Shermun, sgy U. 5. 55 (#534), Shmissing a certificate framed
‘with objectionable genesality ; Abrama v, Van Schalci, gy U, 5. 588 (topa), refus-
Ing bo comslder the consiButionality of & statute suthorisiey plany of reorgazdestion
In advance of the promulgation of any plas; Wilshirs 081 Co. v. Unlted States, 95
U. 5. s20 (1555), refusing (o declde Important comtitutional questions upes certis-
cabe fn advance of determisation of e facts by the district cowrt.  See also Hant
v, Western Casmalty Co., #93 U, 5 530 (1504) ; Peters Putent Corp. v, Bates &
Elinke, 195 U. 5 390 (rgag).

® Cf. Frankfurter and Landls, supes nots 3, 43 Faav, L. Rav. at ayo-g1,

FUAL the Bust term thoes cases were summarily afirmed upos the feridictional
seatrment and 16 dhumised s = ussobelantial ® (in three of which another reason
was also amigned). See note a9, infra. At the 19y term o8 canes were diamised
for this reasen,

" Asigned In fve cases, In (kres of which the Cosrt also found (be federal
guestion not * web sl ¥, Proger p tation of the federal guetion meaan Ia
tmely and specilic rahing in the sate courts.  Freguenily clied cases dealing with
wuried sltustions subssmed under this besding are: Dewsy v. Des Molses, 173 U, 5.




78 HARVARD LAW REVIEW [Val. 49
TABLE V
Prririoss ror CERTIO®RANT ®
g0 g 1p32 pyy oy
Granted 159 139 18 8 by
Denied shg 90 fizg T30 ey
Denibed for Fallure to Fils
In Time ] 3 3 o 1
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Rules of Court 1 1 1 ] o
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Total ™ ™ ™wr L ]
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nied 567 fior fiyg 733 fire
‘Total L] L L] Rl ol
crlioran under Lhe
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lederal ground adequate to support [t "; ™ * because it does not
appear that the decision of a federal question was necessary to the
determination of the cause or was actually decided "; ™ because
“ the judgment . . . is jolnt and the record fails to disclose sum-
mons and severance *; ™ “ for the want of a final judgment ";
compendiously, “ for the want of jurisdiction ¥; * and, finally,
“upen the ground that the jurisdictional statement fails to dis-
close any properly presented substantial federal question "™ If
the defect pointed out be in any degree subtle, repetition of it may
indicate the appropriateness of elucidation.™ Maore often, how-
ever, the failing s chvious, and disposition of the particular case
requires only that it be communicated. For dealing with recur-
rences of these dralns upon the Court's energy, the order last
quoted suggests a method more effective than any single opinlon.
Ht&wﬂumuhmﬂmh&nmmm
tional statement fails to disclose — in understandable detail —

58, £97-200 (18p3) | Bows v. Scott, g U, 8, 858, bhy-25 (toiy) ; Live Ouk Water
Users® Aw's v, Rallrosd Comm_, #6g U, 5 254, 357-55 (1936). See also Herndon v,
Cenrgln, vps T. 8. a4r (2gas),

* Asmipzed In twe cases. This familisr canon, often sbmive b applicstion,
covers sltuations whers the state court bay undertalion o decide [stermingled sate
asd federal questions sy wiell as whern on state grounds it has selused to consides
the federa] guestion. hmmur.Mtamn,m
U, 8. 508, 599 (1983} McCay v. Shaw, 277 U, 5. poa, 3oy (1908} ] Utley v, St
Petersburmy opa U. 5. 108, ret—es (eogq).

5 Amlgned ls two casm, both of which rely spon Lysch v, New York ex rei
Flerson, ag3 U. 5, 52 (1504). In that case the state court haed bsvaSdated & state
administrative order attacked undier both the state and federa] constiutions, with-
oot Indlcating which of the two clabms It was sustalning. Mr. Chlef Justice Hughes,
whils palnting out that * jurisdiction casnot be | ded wpon mersie ", inditated
that the declsisn would have been the same bad bedh state asd federa] claims been
usialsed. See mote 13, nepra.

" Amigned I= one cuse.  See Hastford Accident & Indemnity Ca v, Benn, sy
U. 5. vty (1932},

B Apsigrad in ome case. Bee Nate (tog4) 48 Ham. L, Rav. you.

' Asslgred In foor cases. This reason, s appeshs lrom state cowsrts, rafers to
e abaemce of airy * statule ™, stale or federul, the validity of which has been put
En question, with the appropriste dechilos, Jessciar Coon § 1571 or, In sppeal fres

natskl k Nathel v, Rallway Express Agency, sgy U, & g3a (tgp4).
" Asmsigned In two cases.  See nole 3o, infra.
B Ax waa done, for examgle, st the last term In Lymch v, Mew York ex rel.
Piersan, #59 U, 8. 52 {1934}, nepra note ny
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4 substantial federal question properly presented to
Mw.mhhﬂnuhmhwwﬂ:::m
I ﬂmmhmm'.km.m
promising development in the Court’s practice™ The exi
ntlm;mhm[m-mhmmmmmﬂ
me:ﬂmhlﬂhtlﬂlmhmmm
Hautal elements of jurisdiction to be explicitly set forth.*
Mmmmhmummw“
problems, Jmummhmmrm
of the writ, of course, implies & judgment not that the decision

makes It tolerably cloar that the question, wach u b

e R wat, had been property rabsed
mmu_:::’:.mwﬁ::;”‘“'m!- The Supeeme Court's
talely oo Rule 12, mhﬂﬂuu_h“m'mﬁ%mmﬁﬁ

U The formuls of the Rosen case, relying
dictlonal defect on the record but mpa the tots < T 1 Exlitence of u foris-
w.mmmmuh":ﬂ%ﬂﬂthﬁu

'“"“""““'““""ﬁ-whhq&-u-.u-“.

vislon relied upon.” Ses 284 U, 5. P
note 3, o8 Hasw, L. Rev, at 353, Sy (rgar). C_f.hﬁr-*ndn-gup.
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order of denial™ The value of an occasional full opinion upon
the deninl of a petition for certiorgri has heretofore been sug-
gested.™ At the last term most of the Justices, when writing for
the Court, resorted to the stll more helpful practice of explaining,
in the ultimate opinion on the merits, the reasons which had moved
it to grant the writ.

Chut of 141 cases coming up upon certiorari in which opinions
were written, the reasons for the grant were expressly stated or
clearly implied in 45. Tn detail and in informativeness these ex-
planations go beyond anything in the previous practice of the
Court. On many grounds is the giving of them to be welcomed.
It is appropriate, when the right to appear before the highest tri-
bunal is so closely guarded, that every case which does gain a
hearing should bear on its face, as a matter of course, the evi-
dences of its title to be heard. Cases In the past have not come
so0 accredited; though the title was good the opinion ordinarily
failed to disclose it™ Such disclosures are important as puhblic
assurances that great powers are exercised in nccordance with con-
sidered, discernible standards. They are important no less as
guides to inform and remind counsel of the bases by which apphi-
cations will be tested,

The opinions of the last term cast new light upon the suggestions
wventured in these pages a year ago concerning the review of cases
from the circuit courts of appeals.” To three of the published
“ character of reasons " for review ™' no opinion makes reference,

0 Tn rare Instance the Court does glve reasoms, or ciie suthorities, In it crder
denying certioran where the defect in the petition b jusisdictional.  See, .., uf the
last term, Warshaser v, Lloyd Sabaude, 5 U, 8 610 (cq) (faBers 1o fle i
time) | Morgenthan v, Stepbern, 054 U. 6. yae (zpa) (fallure to show summom
asdd severance of Joint judgment) | Wolfe v. International Re-lmurance Corp., 194
. 8. 7o (1g35) (falbare io Ble bs thme). The Courts practics In this respect, how-
ever, does not appesr to be bnvarlable. Thus, 8é order has been noted denying
eertiorani to & slate court becsuse the judgment sought to be reviewsd could be
rested on &n sdequate nonfederal grousd of became the federal question wes net
pregerty presested, abibough mch defects mot be nol encommen.

6 Spe Frankfurter and Harl, mipra note 3, 48 Haxv, L. Rev. 81 375

* References ta the fact of conflict between clresity a u ground for review of
decislons of the drrult courts of appesls have bees the only instisces noted and
‘these have been comparstively infrequent.

" Seq Frankfurier and Hart, mapes note 3, 48 Huev. L. Rov. st sbdery
o7 4 Where n chreult court of apgeeals . . . [0] has declded an Imposiant ques-

thom of Jocal law bn & way probably bn condliet with applicable local declslons, or

—_—
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The inference seems Justified that these reasons, so commanly in-
voked by counsel, are but uncommonly lnvoked by the Court.
The conclusions as to the preponderant importance, on the other
M,uflmmmdmu'uﬂgmu{h*
plicable Supreme Court decisions," as a ground for review, are
confirmed, mhhn[uumqhkhm.mmhh
calendar are there for these reasons. It is essential that the
mm‘mw"ﬂhmmm“m
mmdummmﬂp.ﬁ&w'm“
requisite when those reasons are absent. In The Ansaldo Som
Giorgia 1 v, Rheinstrom Bros. Co.* involving the

carrier's Hability of a certain clause in the bill of lading, Mr.

[3] hiﬂummdmhhlwmm
whuﬂﬁnﬂ&hmdm,”.-ﬂ]huhmh
mmﬂ—umdmm--mm&l
mhnhﬂrm-huh-miﬂmimd“
wislon™ Rule 18(g)(b), 386 1. 5. bas, bag (ta1a}, an amended, (1531) Suw, Cr, J.
5051,

' “ Where & clrcult court of appeals [1] bas rendered & deciaion In confiict
-ﬂmﬁﬂuulwﬂuﬁﬁwnh“ matier” Ses
McCandlem v, Furleud, ooy U. 5 87, 70, 71 (m9s4): ¥, Btockbalms
Enakilis Bask, sgy U. 8. 84 (egga) ; Brivhh-American Imm'r.
mtr-S-u{m?:mhﬂ.mmlul.lml«tuﬂhm
Paper Co. v. Helvering, 353 U. 8 199, 076 (1gp4) (theee casen] ; Natiosal Paper
hmﬁ.r.mmﬂ,!.ﬂ;.luﬂm :ma—n.—.m—mn
v Unlted Stuten, 093 U 5. 188, 18y Im!:mmﬂdnhs_l.t.mu.l.
M, shy, by (1gagd; I&—d—v,lﬁ-,mﬂ'.lﬁ‘hlﬂ {1934} ; Smith
v. Snow, sy U, §, l.;{:u;h:#hv.l-n,ml:r.l.n:wh Key-
wione Driller Co. v. Northwest hﬁ-icﬂ-nmﬂ-ta.uum}{h
ﬂln};iﬂﬁr.hmmu,m o8, 3ip (ogag) (twe

U &
158 (3508} ; Schoemssagrubes

mmmmﬁ.mu.["hmnm}tm_“
& Loax Am'n v. Orr, sgg U, . 243, 045 (3a05) ; Mskd '|'1N|‘Tﬂh_
55-Sap, Co byd flmhtmnmmm“h
(1ga3).
numthﬂ.miw,_inlhw.m
in & way prsbably in confice with applicable duclsiosa of fliy gouet » h—ﬂ"
'l'-ﬂ‘lmm.ﬁnl‘rﬂhl‘mﬂ.m.mu,;u“thmh
Dq-h:.cn-hﬂu.mu.im.l-!uuhmmhw:“
mh&,mﬂ.lm“#{w“mt Line
v. Redman, g5 Sup. Ct. Bgo, e (1933), h"'m'-ﬂd-&rt.*l_t_
153 UL K ubs, sly, sy (rggad. * 54 U, 5. apa, (rpug),

ok
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Justice Roberts indicated the kind of approach which should be
second nature among lawyers in appraising the likelihood of re-
view:

“ Though no conflict af decision in the federal appellate courts bs
cited, and the novelty of the question presented would not, in the ab-
sence of general importance, move us to grant certiorari, we |ssued the
writ because the declsion below is alleged to conflict with principbes
established by our declsbons."™ *

answer, elusive of statement, to the question of what
mﬂmmﬂw&mﬂquthwm
of the more usual reasons, the opinfons furnish valuable data,
Nine opinions refer reviewability to this ground,* in addition to
several in which express statement was superfluous. These ap-
pear to be the first instances of the Court’s addressing Itself spe-

this
mﬂmnﬂin;m mlnm oocurred at the last term In which the
opinfon was regrettably silent as to the reasons for granting the
writ. Thus one can cnly wonder as to the basis of review in a
war risk fnsurance case in which the opinion could state that
“the sole question presented for our consideration " fs whether
“ the evidence was . . . sufficient to sustain the verdict ".** The
review of such fssues is reminiscent of the Court's former liberal-
ity In cases under the Federal Employer's Liability Act, for long
at striking variance with its practice In other cases."* I it is de-
sdred, as part of the Court's general supervisory function in the
adminfstration of federal law ** to set a standard Lo correct laxity

o Id. at gps—od.
0 = Where u clroadt court of appeah . . . [4] has dechled xn Impertant ques-

of federal law which has not been, but should be, settled by this court ®, Ses
:“v.mmﬂ.im.wtlml:fﬂﬁmﬂ--mM
Ing, #o4 U. 5 33, 5% (193} ; Pemnaybvasis v, Willlma, ag4 U. 5. o, 077 (rpas)i
Gondos v, Desiniky, s94 U, 5. 186, 187 (1508) | Domenech v. Nat. Chty Bank, sp4
0. 5 199, son {19080 Curen v, The Bucarseco, g4 T. 8. g4, 399
{raag) Swinsen v. Chicago, 82 P, M. & O, Ry, a94 U. 5. gon. 433 (1335} ¢ Gorden
v. Washingion, 358 U. 5. 38, 3% (eq34) 3 Loubsville Joint Stock Land Bask v, Rad-
ford, 398 U. 8 gi5, 573 (vgas). ©F. Pens Gem, Casusliy Co. v. Pensaybrania, 194
T8 {r3a8)-

l::.;"huv.m”;'ﬂ.lmptm!a

4 Ser Frankfurter and Landi, rupra note 3, 46 Huy, L. Rev. al s4o-53

8 Cf, Fraskierier and Landi, mpra nole 3, 45 B, L. Rev. sl sga-jer.
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TABLE IX TABLE IX (combinued)
Sungect Marren or Opmioms igye  Iggr  rpga g3y oM
gpe rggr rpye 0y rpw Due Process and Equal Pro-
Ademiralty : 4 6 s 9 Rt
Antitrust Laws 5 s ‘ . : i N & vk [
Harkrupicy 1 & 8 Pl g s Relating to Procedurs ¢ 1 7 ¥
Bl of Rights {other than Relating 1o Liberties of
Due Process) 3 5 1 F1 2 ¥ 7 e Individusl Citissr. ~ # £ T a 4
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Constitutionsl Law § o o o ' P Land Laws ° 3 2 <
Cﬂ'ﬂ:m:blu.m | National Banks 8 a 3 B
1. Federal 4 0 » 13 o ""M‘“' 11 3 x a i
2. State a -1 o a (-1
Prohibitica Acts 1 7 5 T ¥
F_rﬁml.nd Forfeltures * a o -] 4 3 Separation of Powers o L & 2 3
I Mot
Iy Suls st Govesment 1 4 330
Suits by or against States & 1 i 4 3
Taxation -
1. Frderal e B # 4 o
1. State 15 5 it 13 IT
Total T 150 ] 188 158
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in the lower courts, the purpose would at ance be furthered, and
eacouragement of futile applications aveided, by 5o stating, A
mww.wmm_hw

success in concentrating litigation in a o

decision was likely ever to arise® h?mﬁ;mmﬂl
hntntr,thecuunudumnphhdmmuuwlhuu;
nﬂ:dunﬂumhinplbﬂlcmlnﬂuﬂﬂﬂcudmlhﬂl
pﬂ:r;d:ﬂngl&r;mthrmhmmrmﬁummh

an no o
! s mmmmpmnrmm
Study of many other opiniens upon

papmfr_nmu m-mw.immmwml:&:!
hﬂvenﬂmd&edﬁnﬂl&utm&h‘mmm
upon which review Is given. No less by impressing upon the
cmdum&mehrmtm-mmwh'ﬂlnﬂu-

B Puramoqnt Publix Corp. v, American —
e R T T T e

(twe cases),
a9y U5, gaf, gy | ). €f. Douglas v, Wilkouts,
n which the Gowt m;:q;llml'ﬂmrhr aniieg the pettis mnmm -
W i denylag petiticn
!u-ﬂu!ﬂnhmlllﬂﬂﬂ::_:_hmm iy

*! See Paramoust Public Corp. v. American T-Ergen
bearing of Pecition foe & Writ of Cortiorart, pp. 3ot | 0 | e for Re-
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to the dificulties of government. Conversely, observance of seem-
ingly technical rules is then revealed ns wise statecrait. In-
evitably, fulfillment of the Supreme Court's traditional functics in
passing judgment upon legislation, especially that of Congress,
occasions the reaffirmation of old procedural safeguards and the
assertion of new ones ngainst subtle or daring attempts at pro-
cedural blockade-running.
From the beginning, the Supreme Court has laid down strict
canons for protection against inroads upon the defined limits of
federal power and federal judicial autharity, in non-constitutional
as in constitutional litigation. It is & postulate of sdministration
for tria] and appellate courts alike that federal jurisdiction must
appear affirmatively on the record, and that its existence will be
challenged by the Court on its own motion even though no party
denies it Every term furnishes illustrations of the Supreme
Court's persistent scrutiny of the action of the lower federal courts
in this regard, and the last was no exception.™ Empty legalism
would be content with the clickds that the federal courts are
courts of limited jurisdiction,™ that jurisdiction is dependent —
gave in the narrow class of cases provided for by the Constitution
— whally upon statute. But the Court's practice has been based
on the deeper insight that conflicts of jurisdiction between state
and federal courts, actual or potentinl, are questions of power as
between the states and the nation.™

Questions of power are questions of statesmanship, bat the at-
tempted imprisonment of varied and delicate manifestations of
power in terms of explicit rules may beget a rigidity inadequate

% Bee, ¢.0. the much clied declslon i Massileld, C. & L. M. Ry. v. Bwan, 111

0. B gro, st (rEdy).

2 & matable Instance was Miickell v, Maswrer, 353 U. 5 237 (rgaq), where the
Clreut Court of Appeals for the Niath Clrrult had held that Jurlsdiction existed on
& bill for the appoistmest of anclllary recebvers, without chearving that diversity

Furlsud, 153 U, 5. &7 {1paa).
# ), MeCormick v. Sulllvant, 1o Whest. tpa (U, 5. 18ag).
i by, Jumtlcn Ciarth' reminder cannet be too oftes repeated: * Let
membered, s, — for just mmnﬁhh—h—dﬁm
of were questions | powsr ks belwesn the United
&m-.mmhﬂfkm-fumnmm-m
Clhreult Cowrt of the Usled Stwies for the First Clreult, o



0 HARVARD LAW REVIEW [vel. 45

to the demands of statesmanship. Nowhere does the Court's con-
sclousness of its rdle as medintor in a federal system appear with
greater clarity than in its recognition of this paradox. * The
summums fus of power, whatever it may be,” sald Mr, Justice Car-
dozo at the last term, * will be subordinated at times to a benign
and prudent comity.” *  The reach of this conception, expressed
with increasing frequency In recent years,* was illustrated in sev-
eral cases during the term. Thus vigorous check has been given
to the unbealthy luxuriance with which the doctrine of Swift v,
Tm“hmjﬂﬁdhhmmhﬁmm It is apparent
M&adﬂ:ﬂmhhﬁm!ﬁﬁﬂﬂﬂtﬁﬂhuhhﬂ
MMNMNMMWHMM
mmmmmﬂmmhm.
will be confined to its narrowest limits, if not abandoned alto-
getber.”  And in matters of ¥ generallaw * cholcs * balanced with
diubt " will be resolved in favor of harmony with state eourt de-
cisions, whenever such harmony can be attained “ withaut the sac-
rifice of ends of national importance.” # Not less significant, dis-
uiumhhmehmhkadhfhﬁrhpwldmuuwﬂnnﬂ
jurisdiction in certain classes of equity receiverships. Power con-
lmbpﬂuiudwﬁuﬁn“:hnﬂﬂhwm
a state sdministrative procedure makes adequate provizion for
“mmﬂ...m,..ﬂﬁemw
Hom of funds realized from thelr Hguidation ¥ * “ It is in the pub-
licinlerul“.ujdhb.]nﬁusm,hmﬁllﬂlhhmh

' 1z Mgtual Lifs Ins. Co, v, Jobnsan, s5s U. 8 335, 109 (vpas).

™ Bes, o4, Mr. Chiel Justice Taft in Harkls v. Brundage, 336 U. 5. 36, g3
[1ga8) | Mr. Justice MeRaynokdy in Gilckerist v. Interbocough Raphd Transit Co.,
a9 U, 8. 1gp, s mw‘r.-Hr.J'uhhrhth.E—l.mU,!.;l.
h1lm:|:TthrEl.r.Mthhqfca.mlltq.u;;ﬂm:,

8 oph Pet. o (U. B alys).

™ gug U, B a4 (3gn0).

¥ Marine Nt hd_lﬂ.',mu&-m'ﬂ'.l. 157, yi-d7
(vi4). See alto Huwks v, Hasill, 188 7. 6. 53, 5380 (1q33). But &f. Concardia
Lea. Co. v. Behenl Diat, No. b, s8s U, 5. gas, 55334 (vpa),

* Mutual Lifs Tna. Co. v, Jedmms, ap3 U. 5. 335, 109 (ougats see Mote (sg35)
48 Haw, L. Rev. g9,

nnumm-wﬂmmﬂmu—m
um”mmmnm:nu,taq {egadl).

hm:.m.mu.l.ll,tltlmﬁ: v, Willlums,
mn.amnm}rqr.r—mn—:;n.-.m-um.
o U. 5 589 (r935); Gordes v, Washingten, sg5 U_ & 3o (15a5).
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opinions for the “ that federal courts of equity should
:uﬁundr&ﬂmhrmuﬂmwhmﬂﬂ-
ful independence of state governments in carrying out thelr do-
mestic policy.™ * o eed
Other considerations, In addition to those of ** the rightful
pﬂnuﬂﬂm",mﬂhﬁ-mmdw
court judgments, Respect for such decisions, founded on large
mﬁhﬂﬂdpﬁr—ﬂmmmmpﬂﬂmh
and to the stricter aspects of judicial sdministration — sppears
the Courts insistence that the determination of the federal ques-
ﬂmnﬁ:hhMthmwum
conclusion reached.® The same factor underlies the congeries of
mhdﬂndumm&numﬂnﬂiduﬂ:ﬂlnl:lﬂ-
Mwﬁhﬂhﬂbﬂhtmﬂmrmﬁ.- But
these riles rest in part also upon the policy expressed in the more
mmuumuimummmmwmm;
qu-mummmnhmd
decide them. Hermdon v. Georgia* discloses the application
ﬂ:—gmhmmwm:uumumam
mere striking aspect. In that case the accused was held to be fore-
mhmmwmmmﬁ.mm
mmmmmmummwﬁ
wmummumwwm;:
wmﬂ:mm-dmmm o
which the lssue was not raised would later be held erronecus,
Hmrm-mﬂuhmmnt'lhﬁh(.lmud' ﬁl{-ﬁu
[:Hﬂ]uﬁu,thiw.Nmeiurd.H#m !-;-
mmmhﬂmﬁ:mmmmmm
mmmmmm-ﬂumﬂm t
Mwwumﬂ#mmmm

ol comtcaona cases whethr o revie from the tte o

Pemssybvasla v, Williama, U. 5. xp8, 185 (rpas).
:H-mt:m:d-;’:ﬂﬂ"m’"u'&mtw:'
ﬂhmtu.n:ﬂ-}
* agy U. 5 a4e (vpash the statemests relied upen bad

Cardaso, dissenting, ieisted that
_"'"J'd“.““mmmn*fmumﬂﬂh“

remlt doubly hash
4 gy UL 5, g9 (1904 1 pee mote b, apre.




Andhm!hruhnhrquh-nmdhw-mﬂf:"m“
w"m&mmy"hhuhhlhe'mﬁuﬂﬂﬁuiyhrﬂ
United States courts, It has the livellest public and
mmmmmmmmamcm
tion is an issue. It s neither intellectual timidity nor adherence
mmmmqmdmmmmmmw
Cmmfmﬁamwuﬁ.mwkwk.mmm'hﬁu
smpamﬂnmnla“me"u“mhwm“+ The instinct

tundinnwhl:hitndudiwhuk.lh&mhuwlum
tnlivelﬂhvmﬁmhdhhwﬂrﬁm.
%urhewﬂnt!ﬁn-ﬁdthyhﬂnqhuhmm-m
time been translated into unquestioned canons for constitutional
administration. Itlltlltm.;hlhltlmﬁdﬂlmldhhthl ¥
offing. Judicial abstention is Imperative unless real
interests h:vtr-:hadlpulm of immediate Ntigious
mmmtmmhhumﬂmhmmtw&u-
ten can no longer go unbeeded, “But there is presented bere, as
respects the State,” said the Court in United States v, West Vir-
:M.'"mmuhnmmlwlhumhlﬂmmm

1 a9s U, 5. ofy, 41314 (g3s).
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United States. At most, the bill states a difference
Twwﬂtrmmmawmmﬂﬂﬂﬂw
mﬂm“uﬂu&m.mﬂ-mmm
and authoriy in the federal govesament to control thelc naviga-
s i a ottt Wil

W
Howks Neat dams, & e et -n,,.a;
Wfﬁhm‘“mwmmh‘:ﬂ '
of such differences of opinen.” An wohicle for
mmmundﬂﬂ,whhmm‘m govies
tl authoriies. Beoeath the quiet words of jurisdictons) de
sisions dn SouSagis poomaney B S S U
i Mhmm‘m-wﬂ
ment outside of court, or, if it eventually with more
Court, will then have assumed different form and come
T Exe prtnn of aa actual controversy is the condilion pes
cedent of the Court’s power to act; it does not of itsell, hawevsr,
e iateness of its ! Thus in Abrams o
Schaick * the Court refused to B o
the propriety of expenditures incurred in validity s
ganization where the dispute turned upon the whatihe
mmﬂmmmmm RATTOW Con
pended upon a plan as yet inchoate. e _iumm-lmﬂ.
crete issues are more wisely decided than broad con

that adjudication in. the most
et e of sostitaion conic sy sn et o
the mind and a reading of prior judicial decisions receives

= gg3 U. 5. 088 (1504).
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recognition in the practice of the Court. Constitutionality is
a fived quantity, mmhmma&s.:.x;:
Waliers ™ at the last term is a reminder that a statute valid as to
one set of facts may be invalid as to another, and hence of the
necessity of & full presentation of the context of circumstances un-
der which the izsue of validity is posed. Failure to make such 1
presentation was the assigned ground of reversal in Borden's Farm
FProducts Co. v. Baldwin,™ where the lower court had proceeded to
thdndlhnufﬂ:mw constitutiofal questions *, without final
bearing upon pleadings and proof, & motion
mmwhhmna.mum v
The Court's sense of its position and function &s an

:mﬂ-:ﬁi.?ﬂhnﬂ'-

w1 U, 5 rpg (ogsqd. Upon the resasd of the referred

Mmm;ﬂ*m“hm':hﬂ,n:’h:
and

™8 Cf, Chastleton Corp. v, Sinclals, 5
!‘-Ehﬁ::‘mlﬂhnlﬂalmim]- .
detrrmination sheuld, In tbe first lastasce,
E:-;g:-u.:tm.q um.mummhh“
sgnlficazce, It did not enguire whether 3 findings
quately ssgparted by the evidence Intreduced bn the trisl coirt, mwm
e of the findisgs b controveried by the State, Oaber fucls of importases
mhmmmm«hmmmm
m. mmmuﬂ-m“hhmmmmu
s mmhmmuﬁmmhﬂmm‘ U8
a1 Cf. Note (rgae) 43 Hiar, L. Rev. geo,

£
Ef

—
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The pér curiam opinion in Wilskire Oil Co. v. United States
“mummmwummumw-
practice in constitutional decisions. The Circuit Court of Ap-
peals for the Ninth Circuit had certified to the Supreme Court two
mmmmtﬁawﬁ.ﬂm-mm
of the provisions of the National Industrial Recovery Act affecting
the petroleum industry and of the code of fair competition created
thereunder. The certificate showed, however, that the case was In
the circuit court of sppeals on appeal from an order of the district
court graating the application of the United States for  prelimi.
nary injunction; and the Supreme Court inquired of counsel
whether, under the well settled rule’* such an appeal “ presents
any question other than whether the District Court committed an
abuse of discretion " in granting the order Thereupon the cir-
cuit court of appeals amended its certificate to show that the dis-
trict court had also denied a motion to dismiss and submitted that
this ruling made reviewable on an interlocutory appeal the ques-
tion as to the total absence of any cause of action. Though tech-
nical jurisdiction accordingly existed, the Supreme Court none the
kuMudmwmudmuMwmmmth::;

thus prematurely in  prickly and heated controversy.
f:dmmbﬂmhmmr"“mmdmm
of appeals for the objectionable generallty of its questions,” which
alone was & sufficient ground for refusing to answer them. But
mmmmﬂmwdhmmu!
appeals Itself hearing the case; that coutt, it said, * is not bound
to decide, upon the allegations of the bill, an important constitu-
tional question, as to which the Court of Appeals is in doubt, in
advance of an appropriate determination by the District Court of
the facts of the ease to which the challenged statute i sought to
be applied " What was true of the lower court, the opinion con-
cluded, was true also of the Supreme Court, and hence no justifica-
tion existed, at the present stage, for exercising the power to order

™ ags U. 8 roo (rgasd.
% Alahems v, United Stutes, a7g U, 5. 005 (sgeg) ; see Frankturter und Landis,
ot 3, 48 Haar, L. Rev. st 05357,
.’:-un.:uu W Bee agg U, B sl 120
4 Plmeger v, Sherman, 193 U, 5. 55 (rosa)s ™ [d w2 poa-g.
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Judged from the unworldly heights of " pure law ", all these in-
stances present the familiar process of pouring new wine inta old
bottles, if they do not have the worse appearance of finicky obsery.
ance of dry technjeality, The technicality is the avoidance of g
decision on what is loosely called the merits, The old bottle —
thevuyﬂdbuhh—iihmh'luﬂnﬁhmﬁthnh
dmﬁluﬂw,mmmlmmﬁﬂluﬂusmfut.
lvdﬂmdlumﬂthmuﬂ-ﬂmdmm
tion."  But this healthy pragmatic instinet, this concentration on
the complications of the present and not borrowing
trouble by seeking to discern the too dim image of the future, will
be disdained only by those wha bave not adequately experienced
mmmarmummmammw
inmﬁmnrwmmum«mdnmwm
to what extent the Supreme Court's prestige has been won through
its seli-denying ordinances,

3

Thﬁsdmnlmellﬂiududhdmdlmhcdl}r-m-&ypndh
ufﬁﬂmmmﬂmbhmddmﬂm At
hutl.hrnuplntuund’ﬂielutmmmﬂkk,mmﬂllmpmu,
with the Court's own statements of its functions and with its
avawed criteria for their discharge. That these opinions were all
rcﬂdeﬁdipmufneighh&tﬂlnmmmimﬂh-
tions for the national destiny sharpens the questions of procedural
responsibility which they raise,

namurmmnhhmmmu Clause

"Cumnlhmdlr.[hmﬁ.Iﬂh}MHhﬁnum
mnwﬂ.ﬁmﬂ-ﬂ;‘:h&nﬂﬁhhm%u
mhnmmmdmmimnﬂmﬁhqm
whick have not arbsen yel. Of course, It s & matter that lawyers have expesionce of
every day, that a judge dees 2ot ghve that same attention, he canset glve that smme
umwtmmnlﬂhhﬁhmﬂhm
to u lizigasi before him. . , . But bere b an attempt 1o allow this High Court, be-
lmmhnld—,h-humq-hhu-lhm
rmmmu:mmuummammhm
nm-nhmmuﬁnmmm-&nmm
and which they ought to have In thelr minds whes giving & decialon. 11 thers I one
Mnmh“miﬂ_ﬁdh“%lh“l“
never gives o dechslon entll the lacts meommary for that declslon have arlsen.” R,
Nar. Avernir. Cowv. Din, [iBgT) ghé-dy.
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Case ™ was that the plaintiff Perry, under the circumstances pre-
sented, had sulfered no damage and could not recover. Whatever
the grounds of this conclusion,* a judgment that the Joint Resolu-
tion of June 5, 1933," was unconstitutional was plainly not among
them. Perry's failure to recover was in spite of and not because
of the invalidity of the Resclution. Yet the opinion pronounced
the Resolution vodd"™ In the Railway Pension Case™ an Act of
Congress was attacked upon the double ground that it offended the
due process clause of the Fifth Amendment and that it overstepped
the bounds of Congressional power under the commerce clause.
The Court's opinion upheld the first contention, o decision wholly
adequate to dispose of the controversy, Nevertheless it then pro-
ceeded to sustain also the second. And in so doing it used lan-
guage which not only condemns the particular statute in question
but which, fn the words of the Chief Justice, * denies to Congress
the power to pass any compulsory pension act for railroad em-
ployees.” * Similarly, in 4. L. A. Schechter Poullry Corp. v.
United States® the Court began by invalidating the poultry
eode In litigation upon the ground that it had been adopted pur-
suant to an unconstitutional delegation of legizlative power to the
President. It then condemned the code a second time under the
commerce clanse. Not only did the Court in this branch of

* .the opinicn fail to confine its declaration to the poultry code, =0

that its decision was widely understood as concluding analogous
questions under other codes, but it did so in language seemingly
applicable, especially in the political and emotional context of the
times, to many other and widely different types of legislation.
The substantive problems in all these decisions are quite out-
side the province of this paper. With the broader fssues of juris-
diction and procedure — of the process of adjudication underlying
- , Unltesd States, sgu U, 5. 330 (1558).
nmmmmzszﬁumtm!um.hh,
“’:;ql!'lﬂ.:ll.ll'mlt.l.ldjﬁmmﬂ.
.‘ﬁ“hhlﬁwﬂjﬁhhm‘:hhﬂhl:
tespled Lo ovesride Lhe obligation created by the bond Eeyond
M-Ihu-.' 294 U, 8. ot 354. Compare the concurring oplsisa of Mr. Ju-
tee Stone, id, ot yg8

¥ Rallroad Retirement Board v. Allen B, R, 059 T, & 330 (opas).

™ a9 UL S st 37475

" ppy UL 5. 49 (1pas).
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all decisions — we are directly concerned, Those lssues are im-
phied hmmwurw,muuum:

* [This Court] has no jurisdiction to pronounce any statute, either of
& State aor of the United States, vold, because irmeconcilsble with the
Constitution, except as It s called upon to adjudge the legal rights of
litigants in actual controversiss, In the exercise of that jurlsdiction, it is
bound by two rules, to which it has rigdly adhered, ane, never to an-
ticipate a question of constitutional low in adwnce of the necessity of
deciding It; the other never to formulste a rule of constitutional law
broader than is required by the precise facts to which it is o0 be
appled " o

Let us apply these canons — and every member of the Court
unquestionably ylelds abstract fealty to them — to the great con-
stitutional cases of the last term.  The bearing of the second of Mr.
Justice Matthews’ cancons on the Railway Pension Case is suffi-
ciently underscored by the Chief Justice's own statement, rendered
in dissent, that the opinion “ denies to Congress the power to pass
any compulsory pension act for raflroad employees.” ™ Mo such
question, of course, was or could have been before the Court, The
corresponding aspect of the Scheekder decision requires fuller com-
ment. The business of the Schechters was part of the network of
distribution; and the opinion is in terms applicable * — without
differentiation — to the regulation of hours and wages in all such
businesses, if their operations are lkewise outside the technical
F purrent ! or * flow ' of interstate commerce " Whether large
abstract concepts — involving the dual nature of our political
society and, what is more relevant, questions of degree in the ap-
plication of these vast concepts — should abstractly be applied 1o
situations not before the Court is sufficlently doubtful. And the

¥ Liverposl, N. ¥, asd P, 5. 8, Co. v, Commissiosers of Emigration, 11y U. §
13, 35 [184g). Compare Marshall's stsiement, whes sliting on drcait, bn Ex paris
Randolph, 1o Fed. Cas. No. 13,958, st agy (C. C. D, Vi efigy): * No questlons can
be bessght before w Judiclal tribmnal of grester deficacy than those whick lnvebve
the comtitutionality ef » leghlative act. 17 they becoms Indispessably secessary
Lo the case, the court ot moet and decide thess | but | the case may be determined
on olber poists, & Jusk respect for Lhe beglsture require, that the obligation of it
laws should not be unnecessarily asd wanionly assalled ™

" gy U, 5 a2 3g-rs (lalies ours).

"% Bee, especially, ags U, 8, ot g4f-go.

" 1d i 545
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tendering of some such fssue by the Government does not of itself
justify a yielding to the temptation. But in any event the Court's
opinion did not confine jitself to distributive businesses.™ 5o far at
least as it fnvites the reading that it bears also upon similar regu-
lation of factors in production for interstate shipment, plainly it
“ formulate[s] arule . . . broader than is required by the precise
facts to which it is to be applied.”

To be sure, every jodicial opinion contains the implicl qualifi-
cation — commaonplace to a sophisticated bar— that it s to be
read as applying only to the crcumstances of the case before the
court. But the relevance of this convention to a Schechier oplnlon
implies a degree of precision in the application of precedent in
case law which is foreign to the discipline even of lawyers. Nor
are constitutional opinions written only for the legal profession,
Cruestions of the liveliest concern not only to members of the co-
ordinate branches of government but to the public at lasge ought
not to be left to be resolved by the subtlest and least determinate
of the lawyer's arts. The whale force of Mr. Justice Matthews'
canon is that in constitutional cases the Court should not be con-
tent with the usual inference but, out of respect for the delicacy of
its function and in view of the touchiness of the subject matter,
should expressly confine itself to what is needed to dispase of the
controversy before it and not stray outside the strict circumierence
of the record.

Mr, Justice Matthews® warning against deciding more than s
required is of secondary Importance compared with his warning
against deciding when no decision is required at all. The conclu-
sion that the Perry opinion anticipated a question of constitutional
law in advance of the necessity of deciding it seems unescapakble.
So is it, If Jess palpably, with the persion and Scheekter apinions,
Specifically, the inappropriateness in both cases of considering the
scope of Congressional power under the commerce clause seems
manifest. The Court has perhaps formulated no express canon

" B2, eapechally, sgs U, 5, af 49t * The argumest of the Government proves
tes much, 17 the federal grvernment may determine the waps and boun of -
ployees In the [nterna] commeres of & State, bocuse of thele relstlon e cost and
jprices und thele Isdineet elfect upon Interstate commerce, 1t would soem that & slmilar
cantrol might be exerted over other elements of cost, aho afecting priom. . . . Al
b processes of production snd distribution that ester Into cost could Ukewise be
comirelled” (Talles cwm),




103 : HARVARD LAW REVIEW [Vel. 45

that of two constitutionnl issues the lesser, that is, that which in-
valves a narrower cireumscription of Congressional power, thall
be decided before the greater.” Yet surely such a canon is im-
plicit, if not in the theoretical bases of the power to review legisla-
tion, at least fn the practical conventions of decision according to
which in wisdom that power has been employed. The defects of
due process and delegation in the pension and recovery legislation
were fn part at least curable. The commerce clause questions
were entangled, in & quite different manner, with ultimate issues
of governmental power. These questions “are not to be lightly
treated,” sald Mr, Justice Miller of & matter far less complex and
extensive in its ramifications, * nor are we authorized (o make any
advances to meet them, . . " * That observation was in the tra-
ditional spirit of American constitutional law, It applies with pe-
culiar foree to a question of such breadth of impact — so resistant
to final justiciability — as that of the extent of federal power over
the national economy.

Logieal difficulty there may be, when a decision is rested upon
two constitutional grounds, In singling out either one as unneces-
sary. What at least is clear is that both are not pecessary.™ In the
pension case and in the Schechter case alike the ground of decision
first stated not only disposed of the controversy before the Court,
but it was conclusive of the entire invalidity of the statute in
question. In the Schechier case the entire code structure which
had glven rise to the litigation was destined in any event to expire
in twenty days.*™ Further discussion of any constitutional fssue,
belng whally prospective in its bearing, was thus relevant only to
future exertions of legislative power. Against such advisory pro-
nouncements the constitutional theory and practice of a century

* Byt cf. Miller, J., bn The Trade-Mark Causen, too U, . 82, g5 (2879).

= Eyrtemeyer ¥, Tows, 18 Wall. r2g, 134 (0. 5 1893). The question Bere re-
pervnd, the power of o state to forbld the sale of Bguor owned belore the law took
eflet, was not resobrnd ler assther fourteen years. Mugler v. Kaman, 133 U, 5. day
{a887).

G Wassavos, Tue Stove or Casss (od ed. s8gu) §og. Whes o steie
court finds & late statute to be En vislation of both the uis and the Federal Cos-
stitution, the Supreme Court treaty the decision of the federal question as unneces-
mary and refuses furhdiction. See note 54, mjpee

* The declalon was rendered on May 37, 15355 the Act was to expire on the
wereeeding June v6. Ses Act of June vh, 1930, €. §o, 48 Brat. 1og, 198, 15 1. B, CL A,
I reeic) (Supp. veaal.
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and & half unite in protest, howsoever strong may be the eagerness
for guidance on the part of draftsmen of potential legislation or
the colbiperative desire on the part of the Court to give light.

The critical problem of American constitutional law was never
maore peutely stated than it was by Judge Pendleton In Virginia
before ever the Constitution was adopted:

“ How far this court, in whom the judiclary powers may in some sort
be said to be concentrated, shall have power to declare the nullity of a
law passed in its forms by the legislative power, withow! exerciring the
power of that bramch, contrary to the plain terms of that constitution, is
indeed a deep, impartant, and T will add, s tremendous question, the

adoption of the Constitution, with its formal division
tion of the powers of government, made it doubly significant. In
turn, the existence of a controversy between parties before the
Court, and the necessity of resalving it, became the avowed and
exclusive basis of the power of judicial review.™ Finally, the

* [n Comscswealik v, Cuton, 4 Call § (Va. 1782) (Halics ouni).

1 Bee ihe presidential sddres of John W, Duvis, Esq, to the American Bar
Amociatian: ® There s u curlous misconception usderlylng much that by sld snd
written on this ssbject aa to the dutles that the court b alled upon 1o dischamge.
Qe might weppose from some of these outgivings thet the court st at the outer
Eate of Cosgress walibeg te visit u jsabous censorship on the lawn (il fwue from ihay
pertal] and that over them B had s general powsr of Bfe and death, of spproval
or ol velo. Bul sugust ss are the functisns of the court, werely they do st go one
step beyond the administration of justics to Indhvidunl Btigunts. An the coert Baell
han wald but yesterday [queting Frothinghas v, Mellon, #82 U. 5, 447, 488 (1923} ],
*We have no power por o 15 review and aznul acts of Congres on the grousd that
ihey re usconstitutionsl. That questios sy be considered caly where the justif-
catlon for same direct injury seflered or threatened, presenting & justiclshie lsue, b
mads to rest mpom yuch wn act, Then the power exercised | that of ascertalaing snd
declaring the low spplicable to the controversy. It amecunts to Ditke more than the
negative power to disregard en usconstitutional enactment, which cthersise would
wtased In i way of 3 enforcement of o bepal right '™ {1999] 48 A. B. A. Rar, 5oy
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aveidance, by leaning backwards, of encroachment upon the legis-
lative province became the commaon theme of all those conventions
of administration, evalved by the Court in the exercise of that
power, of which the chief are the canon which requires every doubt
to be resolved in favor of the validity of legislation * and that
which forbids the issue of validity to be considered at all ** unless
by the case presented its consideration 8 imperatively re-
quired.”* Tt is but a confirmation of Judge Pendleton’s prophetic
insight to say that the gravest of the Court's “ self-inflicted
wounds " ' have invariably been associated with laxity in the
observance of these standards,

Even with standards the most rigorous and their observance the
most austere, judges are bound to render decisions which — unless
the judicial process becomes petrified — will require modification.
For facts change, insight deepens, or a different balance is struck
in the choice of values which underlies decisions. The history of
the Supreme Court has been the history of a dynamic process,
partly revealed by expliclt overruling of earlier decisions'™
Even more inevitable in such a judicial history have been correc-
tions of lapses into dicta, In most instances the dicta have been
retrospective, as it were; later cases have disclosed an unintended
and inadmissible breadth of application implicit in the language of
an earler opinfon. ‘The extent fo which such lapses are avoided
varies, of course, with the feliclty of style of individual authors of
opinions, with their literary sensitiveness, their prophetic instinct
for future contingencies, and the intensity of thelr conviction re-
garding the importance of sticking in the bark of the particular
litigation. These are lmitations of fallibility of even the greatest
judges. But it is precisely because of these limitations that the
Court has evolved its doctrines of constitutional administration as

® For impassive justifitation of ikis dociries, e Jame Bradley Thayer, The
Oripin gmd Scope of e Americon Dociviss of Conutitational Law (1893) 7 Hanv,
L Rev, 184,

" Mr, Justice Fleld, in San Bersardise County v. Southern Puc. . R, 18 U, 5.
#17, 4ay (oB8d]),

"= Ses Hoomes, Twe Svramen Covsy or vee Ustren Starss (iged) ge.

P See the disetiting opinion of Mr. Jmtlcs Brandels bs Busset v. Coronado Ol
& Gan Co., o8g U 5. g0, 401 of seg. (19020 ; Sharp, Woviment in Supreme Couri
:::-ﬂ:uh--: Siudy of Modified and Overraled Decislons (1531) 4% Hasv, L.
- §81, $a3, 195
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barriers against avoidable excesses in adjudication. The occa-
slonal disregard of these barriers has usunlly been followed by an
awakening to renewed consclousness of the wisdom of adhering to
them. For permeating confidence in the judicial process is
weakened by important retractions. More concretely, political
action is often taken on the basls of weighty dicts, and its dislo-
cation by later decisions ernsing the dicta adds needlessly to the
frictions of government.

The practical importance of all this was illustrated in a case de-
cided the very day the Schechier opinion was handed down. ™
The constitutional fssue there presented concerned the power of
Congress to restrict the President’s power to remove o member
of the Federal Trade Commission, The Preaident had relied in
his sction, and the Government relied in argument, upon the
Court's opinion in Myers v. United Stater," in the course of which
Mr, Chief Justice Taft had said:

“ Then there may be dutles of o quasi-judicial character impased on
executive officers and members of executive tribunals whose deciafons
nfter hearing affect interests of individunls, the discharge of which the
President can not In & particulsr case properly influence or contrel.  But
even in such & case he may consider the decision after fis renditlon as
a reason for removing the afficer, on the ground that the discretion regu-
larly entrusted to that officer by statute has not been on the whole in-
telligently or wisely exercised. Otherwise bhe does not discharge his own
constitutional duty of seeing that the laws be faithiully executed.” '™

The context of this utterance, and other observations in the
m,-uhnmmmumﬁmmmhwmh-
clude removal of members of the Federal Trade Commission. The
weight of the utterance, particularly as a solemn injunction to the

Loy wmtﬂ“;hm:::m
power, can be ]
MmmmdMHw:m Few,
if any, constitutional issues have ever been decided by the Court
with mare focused attention or after more elaborate considera-
tion. The controversy — specifically, the scope of the President's

160 Rythban v, United States, 53 Sup. Cu. By {19248).

tel g T 5. 5o (rgedd,

I ak ns

168 See, espechlly, i ot 171-72
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pawer to remove a first-class postmaster — was a phase of a de-
bate which had been waged intermittently since early in the first
session of the First Congress and to which had contributed vir-
tually all the great figures of American political history, From
the beginning, and particularly since the question had been made
acute by the Tenure of Office Act, 1867, the Supreme Court
had * studiously avoided deciding the issue until it was presented
in such o way that it could not be avolded *, " The Court first
heard argument in the Myers case on December 5, 1ga3. Thir-
* teen months later it restored the case to the calendar for reargu-
ment; and fnvited one of the mest distinguished lawyers of the
time, Senator George Wharton Pepper of Pennsylvania, to par-
teipate ns amicus curdas and present the constitutional position of
the Congress. The reargument extended over two days, April 13
and 14, 1935, and this time the Court held the case under con-
sideration for a year and a half. When at length the case was
decided, on October 235, 1926, four Justices delivered opinions,
the report occupying 243 pages in the United States Reports. The
judgment of the Court was pronounced by the Chiel Justice, whoss
unique experience a3 a former President gave him unparalleled
insight as judge inta the great {ssues of government at stake,
His opinion, which is 72 pages in length, instead of restricting it-
sell to the ad hoc situation, undertook to pronounce suthoritatively
upon the whole subject of the removal power,

Less than nine years later we find Mr. Justice Sutherland stating
on behall of & unanimous Court:

w%hwimmmmmmm
involved and, therefore, do not come within the rule of stare decisia, In
w0 fnr as they are out of harmony with the views here set forth, these
expressions are disapproved,™ 140

"™ Act of March a, 1887, 14 Brar, g0, & 184

l:&-md.s.um.

™% Raibbun v. Uslied States, g5 Sup. O 88g, §73 (rgas). Compars Mr.
vaumumtmmnmuhum
(192x), qualifying Slocem v. New York Lile Ins. Co., & !

E
(=3
=

¥

H
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Pressure of work has greatly stimulated the invention of pro-
cedural devices and accelerated the tempo in the despatch of busi-
ness by the Court. The volume of ltigation of which the Court
now disposes at a single term, the smoothness of the administrative
mechanism by which this is accomplished, the extent to which
argument has become a Socratic dialogue between Court and
counsel, would startle the shades of Marshall and Taney even as
they would have hampered the eloguence of Clay and Webater.
While great changes have thus ensued during the course of a cen-
tury in the details for coping effectively with the vast changes in
the amount of business that has come to the Court, the essential
conditions remain the same under which the ultimate issues of cur
federalism —the distribution of power as between the nation
and the states — added to the ultimate issues of every government
— the conflict between authority and liberty — are with us left
for settlement by the Supreme Court through the form of an
ordinary lawsuit. As governmental problems become more and
not less complicated, as the dislocating impact of technological
advances becomes more powerful and less imperceptible, as the
forces of economic interdependence demand more and more de-
termination and ingenuity for the maintenance of a simpler but
perhaps soclally more satisfying society, the deep wisdom of
the Court's sel{-restraint agalnst undue or premature interveation,
in what are ultimately political controversies, becomes the deepest

wizdom for our times.
Felix Frankfurter,
Henry M. Hart, Jr*
Hisvias Liw Scooot.

® Wi are bddebied 1o Mr, Lymas Murk Tondel, Jr. of the third-yesr class of
the Harvard Law Scheel for helping Lo explore ome of the phases of this study.
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The President
The Wnite Housa

Having a olass and not being eble to hear your agrisultural ach
yosterday over the radic I asked my friend Frank W Buxton editor of
the Boston Herald what he t of the speech to which he replied

"Too demn good for a Republioan editor® I should say it was.
with werm regarda

Felix Frankfurter.
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