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MACHINES MAKE JOBS 
The increasing use of machines in industry baa not 
dest royed jobs. It haa created them. 

When automobile• were made virtually by hand 
and the price wa1 high, few people were employed 
in the motor business. Today the motor industry, 
directly or indirectly, accounts for the employment 
of t peraon out of every 6 at work in this country. 

Higher wages have always followed increasing 
use of machines. When the United States was 
using $33 wonb of machinery per capita, Great 
Britain was using only $ to worth and paying i- the 
American wage. Germany was using$<) worth and 
paying t the American wage. China was using s 
cents worth and paying n the American wage. 

t8 new industries, wholly developed by techno­
logical advancement since t88o, today account, 
directly or indirectly, for the employment of 1 out 
of every + people at work in the United States. 

As baflktrs for commtrcial and indUJtrial tflltr• 
prises, it is f!arl of 011r resfl'Jftlibilily to <Oft· 

1ribuu som<tliiflg kl o b<lttr undn­
stondi"t of tlu facts obcut flriuau 

busifltss. 

BAN K OF N EW Y ORK 
€J TRUST COMPANY 

i8 TY all Strut . :?(,"" Y orl 
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experienoe. Law flmu. 1tudenta, and legal publications and writer1 
should find it or great ueiatanoo in giving them • oompl<!te and 80-

ourete citation form. ' 
f936 ..JUil>n Pri« 2!i unll 
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TH£ BUSINESS OF THE SUPREME COURT AT THE 
OCTOBER TERMS, 1935 AND 1936 

J UST twenty-live yean .,.,, Mr. Justice Holma bad occulon to 
say of his Court: " We are very quiet tbett, bui It Is the quiet 

of a storm c:entu ... . " • Tbe Supreme Court bas come within 
the purview of the general historian of the United States only for 
the Intermittent periods when the Court wu the country's storm 
center. Tbue are about half a doan such periods, dating from 
the beginning of Marsball'amaglsuacy. TbeseesplosivecUpttn 
in the Ille of the Coun synchroolud with periods of Intense eco­
nomic and political cooJllcts, and were Invariably manifestations 
of controvusy between the Court and otbu branches of the aov· 
munenL Last tmn wrote .-her such chaptu. Like all the 
previous entanglements of the Coun In the turbulent currents of 
politics, the controversy through which the country and the Court 
have just passed wu DOt an Instance of spontaneous combustloo 
but the culmination of a long maturing process.' 

' Ftbnwy 1s, 1913, Ro&.lllU, lAW .... t'- C...U la Cou.&CTID Lac4&. PAl'DI 
( 19JO) 19J. 

I Sit, , .. __,., lllt-of ..._,,_ ._ .. o _ ,,_pol>-
- .. , .... B. Clutro - ... - of ....................... 5"" • 191•, u u A9odatt Jmdce: of U.. $apnme: Court. .. Ub ~ of otMf Ubcrd throulltout tM ((M&Atry, I ba¥t bem cou&m, on tbe ld.-ce or"" ud JUltb ,,.... to ,.. .. tJM COW\ .. - .....,. ,,.. dM atnmt NC• .....,,. ______ .. ,_ .... n..--ud-
....... '° ...... .,. ........ dial 1191: c.rtl ............ ...,... 
the com-.o11 Pf"Olllr-\ - of J..cb Pd caaM a ,...,. ... ...... lwcldal •~1 
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1'beoe dnmadc ilt1* are DOC the fmmed!ete COllClrll of the 
...,en In this -is.• ne wbltutlYe cloctrinel of CODllkutlcml 
law are not Wider KtUdny here but the procedure by which the 
Coun ..,..U-at abotaim from tpe•kln1 u the ultimate 
vGb of the CoattllUllon. nm II a atudy DOC cl product, but of 
form and function. To be sure, procedure and sui.t111C1e are iD­
teractJns forces, Mpedally when lbe forms and formalllla of a 
t@nlc'll lawsuit eerve u veblc:lea for adj11dlc1tlng peat public 
blues. Powerful •-1- without are DOC devoid of lnJluencie, 
bowtiu lmperaptlble, wilhln the judicial process. Pr-'me 
ls lelllltlve to tl>ete teml- imofar u procedur'll burdlet must be 
cleared to reach subatantlve goals. During the term1 under re. 
view, the ltttlleS and ltraiDs within the polltlcal society, of which 
the Coun Is so pervulve a part, have DOC failed to leave their mark 
In thoee more recoodlte pbues of the Court'1 labon which lnlerelt 
the profeulonal atudent much more lban the gener'll hlltorlan. 
T1'ele lnJlueoces and their judlcW repercuuloas are hardly the 
ltd of •"•iltics, thoucb even In this elusive territory an occa­
sional llatlstlcal vein Is revealed which deoervet relined flq)lora· 
tlon. But no less Important Is a quantitative appralNI of the 
Court's total ~. I t furnllha leads to Inquiry which il­
lumine the judicial bablla and pnctlas of the Court, the pres­
sures upoa time and ....,.Y eseteised by dlJlerent cateplts of 
litigation, the modet which the Court evolvea for dealing with 
them, and the esactbll which It makes upon bar ancl lower courts. 
AD tl>ete fldOrS, If warily punued, may yield ~ of 
the proca1 by which the Supreme Court exerdses its f~ In 
the great body of cues which are outside the orhlt of popular 
inta'elt or Ullderstandillc, but, In their .... ~. profOUDdly 
alr<Ct the aasles of iDtenectlon of government and ,eut.erprire, of 
national authority and the loc:alltles. Moreover, the dlspolitloo 
of voluminous undramatic cues - their procedul!'1 determ.lnatlon __ ......, ...... ,__., __ ......,_I_ ....... 
.- - .,. "'I- IWo "'- U IM S.- Cout lo IA> .......... m..J co.ar. of~ ud ICdoa..'" 6 8.4.ua., Woe.ow W1"'°" (19J7) 117, 

• .--i .... IDd Laodlo, ,. .. S.- c- U ... 1i.. 1-, A<t •I ,,.1 (1911) 41 a..a.. !.. a... 11 ri..-., •I• s.,.-c- <•tttl., 11.u: 
(tl)O) 4t ftL Ii (19)1) 4J W. I JI t (ltJt) 46 ltL 116; ~ ... llut (ltlJ) 
.,11...., , <•tM> 4'"-•Jt: h•u> .. 11 . ... 

-
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and the atmoepbere wblcb they generate within the Court-ID­evltahly bas its re8es beuq upon the dllpolitloa of the dnnwlc cu.. 

I 

UtlJlslna the control over its busineu afforded by the Act of 19i5, the Court bas coollnued to achleve the 1'8ul1, lint reali.ed during the 1930 term,' ol 11.eep!Qg abralt of its docket. At the cioee ol the 1935 term 90 cun remained on the docket; and 98 
were iefl from the 1936 term. But evey case ready for arsu-nt bad been argued and evtty ar..,ed case bad been decided, except aiI cases usigN'd for reargumeot at the cioee or the 1936 r.erm.• Barring lhese rarguments, ordend in cues ralsiag tlcll.lisb prob­
lems in tbe application of dillicult principles, the Court carried over only thooe cues in wbicb petltiom for Url'4rari bad been too recently panted or jurbdictlooal atatements too recently sub­
mitted to permit argument on tbe merits, and thOM cues In wbicb 
appeals and petitions for urtiorari bad been doclr.eted but not aubmitr.ed. 

The Court year for both terms lasted 34 weeks, of which 16 
were devoted to the bearing of argument and 1 a spent In -· Twice during the 1935 term and once during the 1936 term tho Court adjourned in tbe mlddle or the week because cues were not 
ready to be argued. Dur!Qg the last ftve tmna there bas been a &teady Increase In the allowanCle of extra time. For the 193• 
term it was 14 bows, while for the last two r.erma the extra time was 391 and 48l boun, respectively.• Tbe Court continued II• alm06t coociualve practiCle against rehearings.' Of rearsu· malts on tbe Court's Initiative there were two during the 1935 
term and 6ve during tbe last term. Tbe balance sheet of the 

. s. ,.,..,mt.er ud l.u6r. ,.,,. 90llc l· '5 ....... L. l;IY . .. • , •• 
• AtMtk Itel. Co.•· C aealtll of \lirPIM. No. .eo; E.clJ' "· W ....... •• ""'- FOii Co., No. S.St; Fo• v. Dnvo CoDlrldlo1 Co., No. 61S; Dodil "· Board of &ducatJoa or CWafo, N'o. ?•J: Sllu Kuoo Co.•· Tu C....ot ,,,....._, No. mi -,.. •· ... ..........,No. 11 .. 
e Dllrllls tlM 19JJ '-• If Mura; .... die IQ4 term. JS boun.. f la ODt LDlt&DCtl dllrins llN t9JJ W. ud la W. s.a- .,... tlw 19J6 

.............. pu...s •• - --. - Tl'.lpldt • t.ow.11, '" 0 . S. 510 (it.isl : Now Yoo\ City•·~ ... 0 . S. Jtt (1t,11) I V- -u .... Oinn! T>..11 Co. • · Ro1¥wimc, 300 U. S. 641 (19.17) I - •· 'll'Wto, )OO V. S. '<J (•t!I). 
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Court'• - vital ldlvlty-lldjncllni•lm upon full avwldera­
don-lt .. follon: ID the 1935 '-• the Court decided JIO 
cua ol whlcb ODly two wue S1lbmiued wbolly OD brleft, wblle in 
the 1936 i.m •OJ cua wue determined ol which ODly 6ve wue 
l1lbmitted wboll)' OD briefs. 1D the 19J5 term 146 full apinioas 
wue wrillal fa< 185 cua; these evoked three coacurrillc opin­
ions llDd 10 dlueott. hi the r936 term 149 oplnloaa were 
wrltlen for 181 cues; with one coocurrlns oplnloa llDd 17 
diaamtt. 

The approprlaleneu of partJcular cues for full oplnloa u 
apimt •WDllWY dltpoaitlOD, the l.odlvlduallaatloa of oplnloas ae­
oordlng to the lteue at stake °' the slftt of dlllerent membm of 
the Court, Invite a critique of juristic llDd pe.-.1 factO<S quite 
ouWcle the tcope of a 1•1tistical ttucl)'. But In view of the lRllll· 

llW')' dilpoUtlOD of a 111bo••nti1! pen:entqe of cua fully argued 
before the Court, It bee omes relevant p.._..tly to dlsam the 
oomlderatloaa which appumtly move the Court to dispeme with 
opinloaa. 

hi the grou analysis of the Court's buslneas, the put two terms 
continue tendencies which have been heretofore observed. For all 
statistical dlllCUSllon the •tartlns point Is the volume of business 
that confrontt the Court. The subotantlal bAlance between busi­
ness presented and bo11lness clone bas been noted. Alld so, inquiry 
must direct l~f to the problems implldt in the actual volume 
of cases Oii the docket - their number, the i.e- raised, the aid 
wbidl the Court deri- from COWlld llDd from lower courts, the 
exigencies that may demand more eiipeditioa tlwi Is nonnally 
healthy for wise Judicial illcubatioa. Tbae and almllar foctors 
inevitably detennloe the Court's responte to ltt busloeu. They 
Influence the time for dellberatioo, the feellna of serenity or pres­
sure In 02plorfns 111d composing dlllerences of view within the 
Court, the fullnt11 or brevity of oplnloaa, the slvlng <>f opinions 
u aplmt summary dltpoaitloa, the austerity or generosity with 
which standards for discretionary jurisdlctl<>n ue applled. These 
ooodltloaa and ldlvltlesof the Court's pb)'llol4cy pose the - a­
dtlng llDd crudal lnqulrla fa< the lllldent ol the Supreme Court's 
'""'- Unf0<twiately statistics Alford llt1le mumtutJon except 
bere and there a ray of ~ 111 Intimation, 111 hypothesis 
to be proved °' rejected by future ll&tlstica. 

• 
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TABLE I 

Dmo11now "' Ana.un BtlSIHW 

lf>JI 19JJ 19:U lf>JJ 19Jll 
Total C.... DoWted 1016 1113 IOJJ 1076 1039 
A. Business Completed 9o6 1011 926 986 941 

1. Total adjudications 247 270 242 •s6 •6o 
a. FuD opinion 187 179 185 185 18o 
b. Per c:urWn alter 

:c':it or .. bolon 19 31 24 •s •J 
c. Per curlam be-

lore arsument 
0< submlulon 41 6o JJ 46 57 

•. Pflilioclt foe cortlo-
rari dmlcd O< di. 
m1-I 649 73' 670 717 671 

J. Cues dllpooed of 
without could· 
eratlon 10 19 14 13 10 

B. Un6nished Busl .... 110 92 96 90 98 

The fears raised by the sl.lable lncttW in busloeos for the 
1933 tmn-1021 dispositions u tplnst 906 for the previous 
tmn - have, for the time at least, been dispelled . The total ap­
pellate work for the 1935 term wu 986 and for the laat term 941. 
In conjunction with the prior thtee years they reveal, for the past 
quinquennium, a decttasing variation about a mean. Frocn which 
one may hesitatingly Infer that the professional, ec:onomlc:, psycbo­
loglc factors which control the volume of the Court'• business have 
reached a ltmporary equilibrium. 

Last term'• decreue of 45 in the total 1ppellate buslneu Is al­
most identlc.al with the decreue from 717 to 671 In the petitions 
for cutiqrari denied or dismissed. The number of adjudications 
Increased from 256 to 26o, which Is the resultant of an increue 
by 11 of dispotltlcm upon prellmlnary papers and a decreue by 
sevm of cues In which ~t wu beard. Tbe lattet d«tt.ase, 
In turn, Is reftected In a decrease, from 185 to r8o, In the number of 
cues decided by lull opinion, and ol two In the µ, cwia• 
declslons. 
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If the put Is any guld•, the problnns ralstd for the Court by the 
YOIUJ"M of Ill business will lar~ly be solved by the uae which It 
makes of tht two devices for eurclslng aelectJve Jurildlctlon -
the Jurlsdlctlon which Congreg bas made dlscretJonary and that 
wblcb, by the Court's own lnVtntioo of a proaxlural device, Is 
l"•lnlna Hktnesses to discretionary Jurlsdlalon. Tbroqhout the 
lut 6ve tmns the liguns disclose a correspondence between the 
Increases or decreua In total apptllatt dispositions and illCtt&5tS 
or dectt.UeS In dispositions otherwlst than by full opinion after 
ar~L How the Court saves half from the latttr - wbether 
th..,..p dmlaJs of <atio<-ori oc through summary dlsposltlons ­
cannoc be opressed matbtmatically. Such vuiatlons u are dJs. 
dOltd by the business of the last two years In the dlsuibutlon of 
dlspoaltlOlll on petitions for <aliorari and under Rule u , re­
IPC<llvely, are due to last term's cbanae In the ratio betwftn 
obUgatory and dbaetlonary bll5iness. Tbe Increase, lut t•rm, In 
~· cima,,.s without argument (while all othtr moda of disposi­
tion decreased) must be set against the Increase in appeals, both 

absolutely and proportionately, compared with the 1935 term, 
lrom 109 to 121, 42.6?{> to 46.5%.' 

Ever since 111 promulgation, Rule r 2 bas bad a ateadlly mount­
ing slp16cance as a means of winnowing good appeals lrom bad. 
The lmportuce of tht Rule derives from the nature of the factors 
which the Court Is gradually evolving In Its tall of an appeal. 
Rule u In action-what lies implicit In hundreds of cases In 
wblcb appeal bas been invoked and summarily denied ~] uJy 1, 

1928, when Rule u became eftective-alfords one of the moat 

fascinating atudies In the bistoty of judicial procedure. It proves 
In 1triltlna fuhion bow much opportunity for aeativeneu In Judi· 
dal administration remains OVtn within a JurisdJctlonal orbit de­
ftned by the legislature. 

Having persuaded Congress to contract drastlcally the area of 
revino u of rl&bt, the Court inevitably bad to prottct the avenues 
of a=as to It through spurious appearances of appeal. And ao 

• lt cu.aot be NJd, ho~. lhat tlda mub a trnd to .. rd lac:,..._ tm· 
.. ...._ of Ibo obllp10.., )urlodlrtloo. Tlak ....... II a- latetl)' by Ille fact 
*' tlwt CUit wbkll Wt:re DOC reacbed for a ...,.... dvrillt lht I 9JS ten. (lOO­

r.dood 11 n...,.io..Jly blP ..,... .... of •-11. n. 1...i •-11 ~ 
dcr-..ed fro. " " to u •. 
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Rule u - deviled! Ita hopes cloubc'- _.. to ratrlct elec­
llwly the dockedDg of c:-. that bave no dalm cm the Court's 
time, or to 1ec11re their aummary dlepooltlon Olla! they set Into 
the atream of the Court'• t..m_.. The Act of 1925 - a -­
ure of J1ldldal amervatloa, to the end that llt1pt1oD of the pav­
lly properly requlriDg the august adjudlcatloa of the Supreme 
Court ahould be decided with a promptneu COlllOll&lll with the 
fullat play of the dellberatlw fUllCtlon. To waste the Court's 
time radlng britfs and records and IJltening IO a1gumml OD Ip­
peals that are either lntrlnalcally frivolous or that do - aatlsfy 
vindicated procedural requirements la to make the Supreme Court 
the victim of irrnpoolO>'llty and lacompetence. To aave the 
Court, lta oclusionary rules muat be esplidt and comprebeDsive 
In their dem•ncla They must enlist the lower COUrll IS well U the 
bat In the utlllatlon of the aiftlng process, and must enable the 
Court itaelf to tat fulAJlmeot of lta Jurladlctlooal criteria with ac­
curacy and tpeed. 

Rules of court, like adjudiations, reflect on empiric proc:en, a 
response of doctrine to espmenc:e. By the amendment elrectlve 
May 31, 1932, the Court clOled the cOllllderable pp left open by 
reliance on the bar's OWD Judgment for deUnnlnlng oppealablllty. 
FnlfiDmen1 of the juriadk:timol requlmnmta llu DOW to be at­
teated by the Judge or Justice wbo allowed I.be appeal." Four 
years more of experience ahalpened still further the Court's 
formulation of the Rule. AD amendment, eloctlw July 1, 1936, 
added to the words " The 111.atement ahall sbcnr that the Datllre 
of the case and of the rullnp of the court wu aucb IS to bring 
the case within the )urladlctlonal provisions relied cm", the fa1-
reacblng requisite " Including a statement of the grounds upon 
wblcb it la cootenckd the questions Involved are subountlal 
(Z!KM v. IC/111, 26o U.S. 174, 176, 177) " ·" Tblaaervea formal 
oollce of the dlscrellooary Ingredient even lo review as of right. 
A claim of unsubstantlallty Inevitably Invokes Juc!cment, even 

• • ,, u. s. 6o.J~ (••••>: ... JYukfuti. ud Bart:,.'" ... 3. '' llAa'f. L. ln. at •SJ:-61, 
i t t.16 0. S. 6o1-o_J htJt)' * ,.raakfmter Md Bart. ,.,,. MU 3, 47 llAaT. t.. ...... .... ; ..... at ... ,..... 
.. .., v . .. '" (•tJA). ,,... ...... - ................. -= * llld ... eke ta.. cuea b6wd to ......... tile lurlldktloL" 
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In m- cues where the question la whether lta IOlldlty bu 
miporated In the caune of prior cleclam. The 1936 •men ta ,., t 
to Rule 11 lllo ltreaetJieaed lta ellectl•- by UDderllnlag two 
of tbe biatGric technical prerequisites for a review of .we court 
adjiv!IC!!doo. Since the Court, In lta review ol state decklom, 
d- aot oonslder a federal questloo wblch wu not IH!M•Ny 
ralaed In tbe lllate court, Rule 11 - spedhlly nqulna esplldt 
proof of the fuHlllment of lids ~,. Since the Court 
~ not review 1tate decillont wblcb ttllt upoo an adeqlWe DOD­
foderal ground, the amendment prescribes that the ullsflCllon 
ol this roqulrement ah&IJ be documented." 

The part that Rule u plays In the butlnes1 ol tbe Court calls 
for anawer to four questlont. How many cues wblch bave no 
business there does ltavert from coming to the Court at all? How 
many cues are rejected at the lhreshboid without the wute of 
oral argument because Inspection of the brlel documentadoo sul­
lica to dlsd- that they do aot ful6U the relevant jurildktion1l 
requittments? Wbat Is the rwcOess drain on. the Court's time 
through testing the existence ol the jurlsdJctlonal roqulrementa 
on the preliminary sbowlncl Flnally, bow eflectlvely does the 
dlspoeition of cues under Rule 11 .guide the bar In brlngiag iudl 
within the requlremmb of the Rule so as to avoid wute both to 
lltlpnts and to Courtl 

The lut two terms conftrm the potentlalltlea of Rule u u an 
Important me&111 ol avoiding the bearing of a sizable percentage 
of unworthy eppeals Of the 123 appeels In the 1935 term, 41 
were dkmlued or aflilmed OD the jurildlcdoa1l stltemenL Of 

u 1
• If the aPPMJ II from a Matt cowt the .Ulttnlll aball lpldly 0.. llap ta tlle pr I .... la die aMlft of inc ....._., ud .. I.be appdlMt court. at -. ..... _ .. -. .. --............ __ 

nlood; .. - ., ........ «.c. by ......... ... - .. doup ud 
I - by·dp-ol,,_);uddle...,.lowWdi...,.wwepuoed -by die _,.; wlQ .,...._ _., ... , ol _. por<looo of tho ,_.,i, or .... . 

... .,. dlenol, wit!! lllOdA< .., ............ ~"'tho -rd ............. ... 
- < ............................. ol ... -~ ...... ud --
-· .1 ..... 11-1 u ·-.--...... ..... ., .. _. .... ., ............... __ ._...._,..,...-... 
..... to c.m .... • he - lMt COlllt.. ..., tJ. s. fJ.J""J4. 

u "n. ..,..._, llir.all ~ to tJM 1taa-t a copy of uy opWo. de­
•- - •-.. o11M J,.._.., _...,...to bo ...-, ___ ......_ .. ,. __ ........... --
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the remalnJ11182 cues," nine bad a fate lrtelevant to thJa 1tudy,10 

but 16," which bad passed the tests of Rule 12, either dbcloaed 
Jurlsdlctlonal lacu on fuUer consideration or were declded F 
cwio• with a brevity which implies a 1ubetantlallty IO teDUOUI 

that dlimlual mlsht weU have ensued." For the 1936 term, the 
application of Rule 12 gives this showilll: in SS out of the 112 

oppeals the Jurildictiooal •latement s~ for a dlspolitlon; of 
the mnalnlng 51, 4S r~ved consideration before the end of the 
term, and the Court's treatment of only aeven" of this number 
gives rise to the 1uge1tioo that they miaht also have~ aetcled 
upon the p<dimitwy papers. .. 

But the lut two terms also indicate the heavy drain upon the 
Court'• time by oppeals that have DO claim IO be heard. To be 
aure, the inhibitory inBuence of the Rule in prevent1111 oppeals, 
either thrQU&h the spontaneous action of counsel or disallowance 

ttfmac:e to •b:kh may be oca:.uy to ut.erWa &.be pouadt of I.ht Judpi.nit or 
decree." 107 u. s. 7J4 (19J6). 

• • Thete Apr. Include ca.a •tlidl Wtrc 4u1Jy 6polOd of by OM Court 
dutlq the 19J6 tnm. 

"'rour cuee wm dlacnt.d on modoD ol lbt a.ppdWu, two we,. clltm'-d 
per ttlpulaUc., two wm d.lamt.ed llli ncitdoo punuant to lvlt JJ, aod ont ,.. .. 
carried Lbro...p Lbe IOJ6 term lO tbt 10.37 term. 

H Noc ~ two cutl la whidi ,,. en. oPl:olont dW not ~le a 
........,. ...,.lloo, eo,.. ...... eo.- ol Oklaboawo •• Caty, •96 u. s. 
4S• (•9JS): WriPt .,, c.u.i Ky. Nat,. Gu eo .. 197 o. s. $,J7 hu6), ud \.be 
..,. ...,..,. Ill< N.,. Voit Soda! Scmdty Ad wloldo ...,. .._ by u 

......,. dMcW Court. w. e. a <>· · la. 1Dt. • . Aadnn. •tt o. s. s•s 
(•tJ6) 1111 ... -1. ··---w. .. ,_,....,.,.. ................ oi.-.-
wm aar..c&. ... ........_. ud a.c rreuded to ..W. tbil: C'Olll't beltw co cktlt)' 

......... ., ... -. - ......... diopoocdol..,.,....--..,., 

..................... ,..,. ~ Out of* 16 a-. I-... ........ Ml 

ol iedWc&l ...-10< _...., /urlldktloe. tb - ...i... of -

- .... <llatly ............. ·- ........ " 111 .... 1 ..... - ....... 
.. battrlocut.ory IAJ11ac:tSo.. or~ of I.a. or applcatioa of loaJ i.w, w~ 
llw &rpm• Court wm DOt N"l'l't"M. au. dcu mor II ahowa. 

" ,._ ..... do "°' IDdudc - """ Ullrmtd "1 u oquaJly dl.-ldod COllll. 
RaJJrood Com01, of Calil. •· PodA: Gu a £Ice. Co., 301 U. S. "9 (•9J!). 

" la OM cue, decided oe fWJ oPaKia, tlM ca111e wu nmuclied lo .....W. t.IM 
lotrtt eourt to ctarlfy tbt fldl whk:b wdtrky lU dtcWoa,, Two aa.tte wtrt 
......._ by ,.. ,.,..,. oplaJom ud lour .. ,. dlapool1lou by ,.. ario• 
ordm. OI tM ~ ca-., only ODt lavolwd IWr: of techNcal 1.pptllatt Jurlt­
dktlo., In wm ca. la w•kll t.bt aibject of the w•trowny .,,.. well teUltd, 
Ulld oet wu • rm.. of a dlcWoe of • I.hr.Juda- dlltrict court t~ • 
ttlte .... 
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TABLE n+ 
All]UDlc:ATtONt ON Anu.l.ATI DocuT 

Ad~ bz 11..U 0,.._ 
r93a r933 19;u 1935 r9,J6 

AJllnnod 94 84 93 100 89 . 
R-...1 84 87 85 74 89 
Dilmm<d t s 3 • 3 0 

Queotions Answered 4 • J 3 I 

Mloc:elJ1.-.s § 0 J • 5 
Total "' 111 111 111 1111 

Ad~ Per C""-1 
Allirmed 8 •4 fi 12 18 18 
R......i 9 8 3 II 5 
D~ 4J 58 41 41 54 
Questions Answered 0 0 0 0 

MltceU•neous 0 0 I l 
Total • t1 ., n • 

Toi.I Ad}wH<otloru 

AJllnnod 102 1o8 105 n8 107 
R-..d 93 95 88 85 94 
Dilmlad 48 61 43 44 54 
Questions Answered 4 • 4 3 
MiveH•neous 0 4 • 6 4 
Total 11117 "' .. - -+ 511ob1 """"'- ill • few of Ille llaliotb bcntof.,. .,.p1o,.r IA 1b1o -
U.w bea madl la tllll Tablt. 

• EzcWdiDa oac ca. (No. tot, Odober Term 1935) la whkb ~ wu 
srut«I dwtn, the time tlmtt of the 1916 ttrm. 

t ladudlot ~ '·--br run opjaloo. 
I lachoclloo pordol ..__ - oa p<tltloao 1., - · 00 _. .... 
I £.dudlq ~ r .. ur1...,; c11op-i of ,., "'"""· 
I lxdudlmi our cu. (NOL 11, 19, IO,") ..annoc1 b)' an irvmly divtded Court, 

wllk:b .... - down ror ~ at the 19J4 term - pettdoa for rmea.u.. Set ''° v. s. st• ( 1933), ''' . s. 611 hm>, •tJ u. s. 191 h934>. 
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by lower coum, CUlllOt be .._urec1 a..-bll}'. But 33,3\lli 
oftbuppeala brought before the Court lathe 1935 t«mwue glven 
the abort abrlft of summary dlspooltlon on the batlt of the jurla­
dlctlonal statement, .. and la the 1936 t«m the percentqe of such 
dispoolti.s WU 49.1\lli," the higbett la the ldmlnJwatloo of the 
Rule." If a alzable percentqe of cu. cloa DOI aatlafy the 
Court's crltttia for jurisdiction, the bar either di* DOI llllder-
1tand the crlurla or is ladillerent to tbe:m, or the Court bu DOI 
made luelf cft< la tbeir formulallan or prec:lle la tbtlr tppllca­
tlon. 

A study of the worlr..iQp of Rule u la detail lays bare Dice ques­
tloot of degree la the enfOi cement of the more 1echnlc•I requlte­
men11 of jurUdlc:tioo. It is to be apected that there wD1 be a few 
cues every tttm that rahe legltlmau doubu, even la the minds of 
COilldentlous COUlllel, whether the dedlloa of a ll&le court in­
volves the " validity of a statuu "," whether there wu a non-

.. nk ~ wat ~up ot 41 out of uJ ._..... • allrmtd &Del JS 
dlMllJMed. NJae ~ ..,. -- for lodt of J..-UO., .U.. f0< wut of 
• Ml~ fedual quatloD, Lbree becaue of the pN9Ce of • DOG.ltdenl pouDd 
ad.Qui• 10 1Upport \be dodlloa below, ll'Y'ID for wut of • properlJ ~ 
ltdenJ qu..UO., foiu for want of • propaf)' pnm1tad 11.1bllaatW ,..,.. qtllldon. 
ooe for wut or a b&l Juclplat &Dd two for ..a of tulkle9t IDtaell OD tM 
Pitt of the appdut. I f 

n nit ptrOIDUl.lt WU ... llP of SJ out of I u ~ ~ .ar..d. S• 
-ud--tlle ......... -. T•~ww.-f0< 
~ of ~ 19 lor wut of a •lllllaa&W , ....... ....._. tb. -...... ol ... .,._.., .... _.,.....i_ .. _ ... __ ,_ 
fO< .... of • .--17 _...i lodlnl .-loe ud ,_ -- ... ~ .... 
... ,_ ... lool ,..._._ 

" n. ~_....of -i. ......... of - ti..""' I "-',..... _,.po1or .. ..,,.,.,..,.....,,.,.".._..,,m_ ~-
• ttrW I• ff 'dJ foDcrrilc tbr JW •Ip''- el \M a• ......._, II .... __ ... __ .,.....__ .. __ ........ 
llaliwy-. ud - • l!oadecoe Ille -It - le-. 

" '1'111 ""'"""" f.....i. ....-. ... ........,. ~of Ille Coot1 o-.. 
Ille JuclpDmla 01 ..... .--•wtJon lo dtlln .. _. 111e .-r ol • 
"°'"" (or llOO!y] ol U)' StaJ. (ol Ille U- !katao] " - llu cl- rlto to -
of Ille '"b<lool pt<>b- lo 1-.! Jlutodkdoo. J•t ·- DilllDlll( Co. v. Car­
rollton, •S• U. 8. 1 (1910), bcld U...1 UDdtf IJM 1916 Ml u ..._..,, cllica' 1•·· 
tory .......-01 made cmdtr a pmnl tu law wlaoea vdcl&J wu .ot auacMd wu 
.....i.wable ollly by"""-"· '1'111- ,,.lad Ille - ""-Iii< nlldltr 
of u " auUlo'*t .. Mid &JM nlclty of kl ~. S.. Prukf\U1tl' ud Hut, ,.,,. 
ao&t J, .a llM\O. L llsw. at ''''a.so. 1't whbdnwal ol at&ac.U UfOlli audliorldll 
f- tlleCowt .. .........,. -· -~ ...... by-tlle& -· 
Mdp&1 °"' • .,. &Id .. ..,... ... • orcms of 1ta1t ...........,..." ~.,.•Mt• 

• • 

'· 
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fedenl ground ldequale to lllllalD sucb a dedsloa," wbelher the 
fedenJ q-1ion WU IUIODlbly railed below," wbethn, In &II)' -t, tbe Judcn-t WU tlDal. But tbe vay wtmkallty of such 
matten leDdt to fence In tbe area of doubt. Judplmt la more at 
large when Inquiry ~rm tbe tubltantlallty of a lepl ~ ochenrlae within tbe ambit of tbe Court's reviewing power. Hae 

..... - .............. Mt of lf1l• Eios _....,.,.Co. •• -tff 0. S. aoo (a ... ); ..... &J. • . D• ,._ ol Wllor, •n 0 . S. •U (ital). Jtt. ........ , ... ---..... -........ --....... " lclolad .. • ID -· 'I1le pNdoo oloct ol Ille ]•ct ..,., llo-, llad -..... ...., .. by ................ - .. .. ....... - ......... .... ,... .,.~ .. I I a ' ), ........... ....,, _ ..... ___ 
co-"• '"*' DrlUke-W.a. 111111ms C.. •· ........ 157 U. S. s&1 (1911). Ja I.be O.UU..Walbr ca., llM quedJoa wu ......_ U» bull.. of a putkular ~ WU iatancate to M IO be .... dile I i 'fntlee .. fortip owpoca-
__ ,... ..... __ ...,. ..... ._.,.. _ _ ... ,.. 
...__ ..,.._ofllolo _ _.,...,... ......... ..... 
of COIOmotdal octMlloo .. 10 lllvoM, Ill • eolloq"'"1 - IM -.. ol IM llt&hdt; IMKe ... dlcWoo ......... c.urt ....... It ~ .... ( I al 
10 ....... lb ..a.lly. 0. .............. la IM Jilt -. fllll1' - tile aauare of die 111bjld ..ct.er, LI., die 'I* ' •w ma...._ of a putladar dlhn of dlo<rUalll&Uo., ud p&rtly boca"" .._ d ... _._...,. adjadpd by u i. 
.......... ..........,...'"- apaicy, lltit actioa ,, hod ..... - .......... tile ...... •_. Ml _.., tile w...., ., It la a -6<. wwwocuuloo -­don. ni.t an, of c.'OW'lt, oot drat-cut. cfWindkw., ud lMofar u nJld tlley abide Into OM uotMr. Tbty an .. m, ..,..... • suld9 for W..W. dN ldl69 ol lM Cowt la ~ &liit cloc.tM. ol U.. two~ f,.. tam \e tma. Seit,,,. m.. ........ •tJS .._ ..... -.e Mid ll01' property bdon dt. ColU1. oa ~but~ by un-.n.. a.ldmon Nae. 8ul • · State Tu ComJD., 196 U. S. SJI (19JS) , 197 U. S. 109 (19J6) (-by...,. boud ol ou -..-Jbaalt...,......SbyalC); P J . C-C-.Co.w. U....,, 1 .. U. S. 6J1, '" U. S. 41 htJ6) (awud by --. ~Is c:oms--doa board fot ID· Jutte. dlJ.IMd lo bl wtthiD U.. 1actmm JVIWkt&oa of tbt couru of admJnlty). 
Coall'U' ....... 111-- ---111-... __ to bit .......... ..,. ....... '" ' tiom of c:wrt ~ u.ctwa, • OW...,. U. S. J06 h tJ6) (.w.&e pa . .... • ' 'oft 8 ._) : W ' ' J I C.. 
tral R. a. •· Smftll, '" v. s. s•• <i9J6) C1tatut1 pmsdtdnc p&rtJa1 re""1ll "POii -1>· llbu,....._, __ ...,..,_la1Mprior1wo.-
1& die ..... tett diet. .... , ...... dlla .............. - ............. ..... • npt, lltlt, ....... ~- ............... ___ , .. ... 
atate ttatu&c. Set Ron ''°" ""° h•IWll, JUU1D1Cn1W or m Svruaa Covn °".,.. U.-nm 5rAn1 (1936) I 11 ; cf. WWI:-. "· Id WU Otr. JOO U. s. 644 
(1u1) (-80l-.. at ----nolood). H nit ..... lrom ..,_to lb: S. tile 111..a. ol c.. ......_, beet• of 
IM-ofa -.......i,.....i odeqoaU IO-.llltlle-bolow -"°' ........ ,.,.., ...... lO ........ , ........................ to ... alta~ dea of ~ I ..... ~ _, eee • ti die • c:... of dlie 19.)6 -. • op.. 
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is the real cienter of COD8Jct between the standards of the Court 
and m- of the bar. By lta r.cient 1meodment to the Rule the 
Court Implied ldmonltlon to the bar that formal requlaltes for 
lppeal are not enough. An latue really doubtful on the merits, 
""""'lhllll rlslac to the gravity of a matter that the Supreme Court 
may justly be called upon to ldjudlcate, must be pracnted, not a 
mere .-._.- claim or a cw• Jtii•I. Tbe ~ of di•m'"•h 
plainly dictated this ldmonltlon. Since the promulptlon of the 
Rule, 170 out of 34 7 dkmlullt bid been for want of tubttance. 
Ewn with lta more esplldt dlreetlons, Rule u h evidently mak-
1"3 slow heldway In w1nni., the bar to the Court's notlom of 
substantJallty. At the 1935 term only nine cues out of 35 were 
dismiasfd for want of a aubslalltlal queetloo," while thla figure "* to 29 out of s 1 diamiu1h at the lut tttm, and that, too, after 
the 1tllfenlag amendment." Tbe bar no• seems to be fully aware 
of the requlttment of sut.lantJallty; c:enalnly the jurildlctlonal 

~ to 1wo ocat ol LIM tJan. cua of tbe •tJJ tmn did t.be "9rledktJoMI .. u. 
tDeDt faJI to deal wi~ tbe problem. n. c:aN1 wbkb were ~ rtveaJ the 
dffltultlca IU..ait la lbt 1pp&e•&o11 of tllb JurildldlolW llmltatlon. In only one 
of tbt tu11 of l&Ct. -. did tbt ... ,..,.. srouact Uw no "aatlo• to the •tute 
--clllmtd101Mlanlld. to.a.-.-.,.. ... ..i..,.....-­
oitlltr • - lhet lhe priDdpleo or""-' .. .., local ..w. o1 ...- pee. 
Y'tOtcd U.. ...,,.._ Ina atlaelJmc Qc t1tat1e.~ cw decWo. .. a. t.M •we or ......... _. __ 11 • • - ........ , ... ___ ., 
.............. ,,_ ....... JC ate°' ...., ........ .. • ... bttfee diet tllit 
_,.,... poud by ..... tM ...... *'111 •ddmd •• ... Q.at they weft _,..._ ... __ ... , ..... -io..-~-·· ... --·· u 'l1lere wu • marked deer.. la die number of ~ whkb Wttt ~ 
beeame.., loder&I q- wu oot ....,...y r&lood bolo•. - - .,,. 
fmd from I.Mt defect~ U. 19JJ ttnt; oel)' two cturbls UM •tJ6 tena. T'aU 
decteue c:oladdld wki. tk • I rt ot aw. 11 ~ • IP(!dac .,,..~ of 
... - la - ... -.. _... ... "*" bdow. "' - ,_ ol ... -··-11oo1 .......... 1.iJ .................. .....,. .... h_ .. _,, .................. __ _, __ load 
bcca _...., W.w. Tlw ete' •• IW dutae • •t.J6 '"9 ... • ~ 
·-·, ... - ............... _by_dlcfodenl-­
wu nW below. How mudl or dM dect.. m dait •umber of tppMlt ~ 
• due lo tJM • r dee« ta aw. 11 mu1Dt a .. u., ol CIOla)edun. 

" 11*t art lbt l&vra for llN tin• PrlOldbtc ler'llll: 19J1 tmD, 1J O\il of JI; 
19u ttm:a. 17 out of 49; 19)4 '-• •J out of JJ· 

.. la oely .... of me. aJll)ellt ... ..... Judld:kt.ioml IC.atmell aw btforw 
..... ·- rt 1 ti.ca. ...._, .... t¥l9 ~ """ Ued. - ..... altct It ~ --olpo.I. 
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TABLE W 

C.00- ,_ - c- c.wa 
''JI ,,,, ,,,. lpJJ ,,,, 

Dlmacr Coftn a • • • • Allrmed •• .. 13 31 .. - 19 JO 13 s 9 
Dilmlmd 4 s • • • 
M'ec-"·=r• 0 3 0 

CW:on Coftn cw APPUl.l llf UI Ill UI llf 
Allnllod s• S4 63 s1 47 - 49 sa s1 SS s6 
Dilmllood 6 3 s 4 0 
Queotioao ~ 0 0 3 
V'r:ellmec..• 0 I s 3 

lhoBllrr Sun Coftn " .. II .. • Amr-I .. JI 14 '9 •7 - 10 19 19 18 17 
Dlllmlooed JI s• 36 JI s• 

CovaT or APPUU, DnnJCT 
orCOLUmlA It • • ' II 

Allrmed • 0 s 4 7 - " 6 J 3 4 
Quatlono Aat....i • I 0 0 0 0 
M 5r:e!l•"'OUI 0 0 0 0 

D11T&Jcr CouaT, Dl1nICT 
Of' CoLUJDIA • • • • • 1 

Allrmed 0 0 0 0 

• Supnme Court1 Dlltrkt of Columb6I. prtor lo Ac:t of, .. •s, 1u6, 49 STAT. 19u. 
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TABLE ill (c°"'lowd) 

19J• 19JJ 1934 19JJ 19)6 
Cou'IT or CLADU 1ll ' I I 11 

AIBrmed 6 ' 0 • 4 
ReYll10d J ' ' J 7 
Dimu.od 0 0 0 

QIMotloDI A-.! J • J 0 0 

CoUllT OP CultOKI AJ<D 
PATUTArPllAl..I I • • • • 

Alllnned • 0 0 0 0 

PllnDrt111t SIJPUMll Coutt 1 • • I l 

Alllnned 0 0 0 0 

Rcvened 0 0 0 

Total "' m ... - -
TABLE IV 

ExtlNT or D1K11Ttow.u.v Rmtw 

19p 1933 1934 19JS 19)6 

Obligatory Juriidictloa 104 132 • 9' 109 U I 

DllCfttlorwy Juriadlctloo l4J lJ8 •so 147 139 

Total ltT .,. ... - -
Obligatory J uriodlctlott 42.111' 41-911' J8.o1' 41.61' 46.s1' 

~ JoriodlclloD S1-911' 51.1 " 6•.o" S7-41' S.J.SI' 

statements of the Lut term paid it ample lip ..,mc:e. That lhtre 
should be dlfrerenca of opinion in appraislilc an Issue u either 
flimsy or settled must be expected. But, if the Lut term ls to be 
taken as an ind es to tendency, the gap between Court and counsel 
ls too wide. 

What proportion of this too large number of futile attempts at 
apptal ls attributable to the conscious desire of counsel to prolong 
hopeless lltJ&atlon, or to what estent cowisel are unaware of the 
standards by which the Court judges substantlally, ls larieJy 
gum work. But an Jntenalve study of the cases dlsmlued for 
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want of a aubeuntlal qu.tloa leads one to belleYe that there 11 much misconception by tbe bar ID Judslnl 1ubeuntlallty. This Is due ID part to the profelliooal qualltla of tbe mlve!!•neoos bar now practldnc before the Court compared with tbe specf•lbfd Supreme Court bar of a century qo, partly to the tradition of tbe bar ID raising futile comtltullooal object.Ions, partly to tbe Umltcd utulutlon of C()6tJ u a deterrent to frivolous appeels. Evidently, also, the preMDt mode of dkmfsah• cues for want of a 1ub-1ta11tlal federal question, In situations where prior decisions ltlll leave decut room for argument repnllna the appllctblllty of former ruliDp to a new ~. leaves the bar uninformed u to the 1talldardl of severity wblcb the Court Is evolvln& ID find. Ing unsubstantlallty. No doubt tbe Court bu reaorud to IWl'I· mary dlsmlsaal to save the time that would be necesaary to write opinions ezpoundlDc the ground of dkmi••I. To be sure, Indict· tlons of the buis of substantlallty are alrorded by the recent practice of giving the dtatlon of the opinion below and also by more sbuply pointed references to the cues wbldl are avouched for unsubstantlality. Even so, It mJabt, oa the long swing, prove an ultimate saving of time for the Court, ID the transitional process of educating the bar to its requirements by a lmowl~ of Amer!· can constitutional law, to Include In Its'" cwio•s a statement of the facts of the particular ~ sullldmt to lbow Ill nature in "the llgbt of prior decisions wbkh, even thouab not neceuuily ~evant by sla.t decls/.s, make the cue u~ the Supreme Court's deliberations. 
The bulk of the Court's business, In grOll as well as adjudlca· tory, continues to derive from the enlarged soope of discretJonary Jurisdiction on petitions lor ctrliorarl conferred by the Act of 192 5. Ct1'tlororl absorbed 90·S?I> of the total appellate "'·•l'*I of the Court during the 1935 term and 87.9% during the 1936 term. Ct1'· tlororl was responsible lor 71.9% and 71 .8% of the case! In which full opinions were written during the 1935 and 1936 ttrm!, re­spectively. And the dominance of cmlororl In the Court's econ· omy Is empbasbed by Its abare of that business which Is the chief 

COlllWMr of the Court's time, namely, the cues adjudicated after full argument- !or the 1935 term, 67.6%, for the 1936 term, 67.5?1>. During the lut ftve years, the depth and daslty of the stream of Utlgatlon throua!i c<rllorori have remained 1ubsta11tlally 
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TABL& V 

Mou OP AallVAJ. 

Dmmc:TC-
1931 19JJ 19J4 19JS 19]6 

Appeel 4 1 39 •9 39 31 

CdoculT Conn Cir Anuz.a 
Appeel • 0 0 
Certiorari 101 IU 117 112 105 
Certl6cak s • 4 6 

Hioaur STAn Couan 
Appeel SJ 86 56 63 •s 
Certiorari •1 r6 IJ .. II 

Coun OP Anuu, DunaC'T 
OPCowlWA 

Certiorari •4 6 I 1 .. 
CertlAcate 0 0 0 0 

DunJC'T Cou1T, DunaC'T 
or CoLUMalA • 

Appeel 0 0 0 0 I 

Covu or c.....,.1 
Appeel 0 0 0 

Certiorari 9 4 • s 10 
Certlftcate 3 • 3 0 

Coun °" Cum>111 """ 
PARNTMP&AU 

Certlotul • 0 0 0 0 

Pan.IPmfll SllPull• Col/IT 
Certiorari 0 0 0 • 

Toca! an "' .. - -• SuJw- COU1, Olllrtct of Coau.bla, prior lO Aa of JUDI •S· 1936, 49 STAT. 
1911. 
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the same. During the 1935 term 865 petltloaa were lllecl of which 
148, 17.1~., were granted. During the 1936 term 824 petitions 
were ftled ol which 153, 18.6~" were granted. For the ftve year 
period •ndln& with the 1936 IA!rm, the petlll0111 lor certiorari have 
ftuctualed between 797 and 88o. The petltlOlll deemed worthy of 
the Court'• al!A!ntlon have ftuctuated between 148 and 165, 16.8% 
and 19.8%. 

A coollnuous disparity, such u these figures lndlca!A!, bet-ften 
the Court's notion of review-wortbineu and tbal of the bar, dearly 
lmpllts a maladjustmenL Either the bar is too loe1e In Its conciep­

tlon of Issues deserving the altention of the hlgbest tribunal, or 
the Court too rigid. This is not a matltt that Ilea on the levd of 
atal.lstlcal prool. Only by quarryiDs in the hundreds of dreary 
petitions for c.,,;,,,ari which have been dtnied could pedantic 
dtm0nstratlon be made of some of the nl&lll111 points, or isaues 
lq alnce aet al rest, on which the bar seeks the Court'• revlewlf18 
power. Enough of th ... have been sampled to leave no doubt that 
lawyers moving in the more ausure profeaaion&I atmoepbere or 
the English bar and subject to the restraining inftuence of heavy 
cotll or the English judicial system for fruitless appeals," would 
ablltaln from filing many of the petitions for certlororl which are 
annually pr ... nted to the Supreme Court. With auch a volume of 
business, it would be strange indeed if petitions were not rejected 
which raised Issues for wbic!i respoaslble and Ullled lawym prop­
erly sought the Court's adjudication. And there are doubtlC!SI 
ample lnstaooea among the four-6fths of re)ected petitions in 
which the Court'a discretionary judgment u to the gravity of an 
issue WU justi.&&bly solkittd. • 

For the guidance of the bar, the Court has Indicated the general 
direction or its mind when uktd to Issue the discretionary writ of 
certiorari. Rule JS indicates " the character of reasons" which 
will move the Court." They vary, of coune, accordln& to the 

" a.,., Mtdt.a:alcal i: Gmtrai lnvt:oUom Co. v. At1ttla, ( itJS] A. C. J.46: '" 
Ooodhan~ Co111 (t919) JI Y.u.a L. J. '49. 169--70. 

" Mr. Chief Jllllk:t Huaba at!mattd that ., TAt:rt are probtbly about 10 per 
mil or IO ror the petlUom for"""'°"""] In addltloa whkb havt 1 fair dfcree of 
SllamlbDhy ~t wW fall to Mirvive crltkaJ csamlaatJon." S.. Sur. au, N'o. 711, 
1stt. COQ1,. tit S-. (•9J7) .t0. 

" OI COUf"ll the rtUOM ltlted an"' Dtlt.btt C'OOltotlllc '* fu.Qy -..a.rt,. I.lie 
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court wbole ectloc "' llOllibt to be reYiewed, .. but underlylnc all 
an two IOWl'll1DI cmslderatlolll for not leavillg undlllurbed 
the Judcment of one of the Inferior federal courts, or of a •tate 
court wbertla a federal question bad been raised. u The Supreme 
Court will Intervene either to quiet a conftict whlcb It alone can 
<xll!lpC>M, or to declare the law when the Intrinsic importance of 
an illue calls for Its mo.t authoriwlve detttmlnalioD." 

Conlllct -wbetber bet•- two lower courts or bet-a lower 
court and the Supreme Court - rcpraents a relatively well-canal· 

COW't~t dlltnrdon "· See bvm:m RULU • n:a StnUID Covn OI' nn U•rnD 
&ma (19.16) h•<s). 

.. Subpa...,..,.. (•) """(c) ....... - , ........ - .... , ... ... u--c ...... r ~ , ..... Dlolricl of~~ .. _ 
rder to • eeellct wltla • ...._ of• loWllf fedenl court u a,_ for.,..... 
- Yetllle ___ lllil_lo_ N-··~ 
Cler. 19f u. s. ... , .... ,; hlW • • - of - • ., u. s. tlf (19Jf) ; u­
S&&l.. a rtl.. Cbwd Trull Co. Y. llehwtliir. )01 U. S .540 h9J7), 

................ (b),-.. .. - f- llledmllt -·f~ ii 
.. 1.....,: • (1) WW. a - coort ol-" 11¥-..i a clocliloo la...­
with lbe dedalloo of uodier dtc:uk toUrt of appea.19 oo the:..,. 1D1Ueri (t) or 
ku dedded aa tmportaat .,..OOo of local law la a "'Y probUly la toellct with 
appliabll local_, (J) 0< lou doddod u lmjlOrtUI - of~ low 
la a""" pnliabl)o --ID.-, wicll Ille ....... o1..-,.; (•) O< .... 
- .. ........,_ - ol l-.t ... - .................. -.Id .... 
- ., .......... , (S) .. --• - - "'.""" ,,..-w,."' - _..,.,..... _ ............ , (6) ., ................. ,,.. 
dire ICIOlllt4d uct ..a COlll9 ot J11111c:1a1 ,. · .., ... '° ru • ,. · .-. a 
dcplrtw. bf & loww court,• to caD for u tMf'dlt of &bk ClOllrt't poww of.....,,,. • .-.· 

A oWDtrbl ~ of the RMOM II~• for tht srantlnl of cm4tnri to t1'e 
loWtt fldlral court.t dwia& ~ 19JJ t.enn Pvtt llM folknrinc ,.,.Jta: ReNon one. 
ao;,.... two. 1; ra.tOD &htcic, o;,... four, 15; reuoa lw, l · lft thrt1 Cutt 
bot.Iii oat ud four .... Pvm u tlM ,...._ 1a OM eaM oee aad '"' "" ~. ud 
ta OM C.. OM aad lh. f'or tbt 19J6.... ...... Ollie, lj; ,__ IW01 1; ,_.. 
threr.o: ,.... (our, IJ; ~6ft,4. JaO.OM oeit..S fet111r-.ntM ...... _ ........... .,...-...... - ............... _ ... 
bic tM ltJJ hra. A coamct ............. ..at. a codic:l wl I.tie I SI \UClt of 
·~--. .... •-•fllleq-·- Durlosllle•tl• 
1a:m a coo9ct wu .-.-. Ola ud tlM .. portaate of t.bt qWltilllloa twb. 

.. W1Mn ... - • - ... lodotal ,_ - - wllll ... did· llon1 ot uoc.Mr dmdt coutt of appeaJI or wttb Uie decWoat or lJN Su.,,... Coun, 
ti... II oo roqui- lllat Ille q-'oa bo oloo Im-. Wi..te Ille <Ollflkt la 
wltb local courtt oa a ~ of local a.w, or wkJa * Wlllcbt of 111c.Hrtt:r or Ge 
• bftter ..," .. . ....-of,....... llw, it. q..c.loo ..... bto.r of 1impot .. 
tucL ,,..,.U(lt ...... apart ,,_..,. COllllld, ........ ., ........... ... 
., fodotal .... 
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TABLE VI 

Psnno>11 roa CunOU&J • 

19µ 1933 1934 193J 1936 

Granted 148 148 165 ••• •SJ 

Denied 639 720 664 70J 661 

Denied lor FaDun to File 
In Time J 0 

Dilmi-1 oo Mollon ' 4 ' 7 3 
Dismllood per Srip1t.1Min 0 3 • 3 
Dilmllled Pursuant to 

RulesolCourt ' 0 0 0 

Denied lor Llldt ol Jut$-
dlctloa 0 ' 0 ' J 

Strickeo lrom FU.. 4 ' 0 0 

Tollll m • • • IM 

lied concept. For skilled lawyers the Issue of conllict, In the 
great majority or cases, comes close to a mec:hanlcal determination. 
When the uislell(:e ol a conftict Is legltlmately debatable, the ques· 
tlon really pre&enta I pb..., Of the dynamic quality or lawmaking 
throush courts. Conflict in this sense becomes an adjustment be­
tween abstract logic¥ relevance and the &()COmmodatlon or logic to 
varying circumstancd. For instance, is an old decision of the Su­
preme Court to be given an application rigorously consoaant with 
syllogistic reuon.ing, or should the llsht of new drcumstaoca 
permit what mere logic would deem a controctlon or departure? 
Cognate cooslderatloos of ultimate juristic pbilceopby are involved 
wbe:n the Court is asked to resol"" a oooftict or decWons between 
two circuit courts of appeals wMre the conftict Is DOt such a Mad· 
on colllsloo as a dillereoce by two dn:uita regarding the validity of 
a patent. Here, facton relevant to jodidal administration, dllfer­
eot lrorn those operatift when a claim Is made of departure from 
the Court'• own ruling by an inferior tribunal, undoubtedly Influ­
ence the Court In deciding whether to adjust the conRlct or to Atay 

• lschatlve of •PPt:tt. lmted It J)rtltklm for c~ u.Ddft tM provWoftl or 
t.M Act of Ptb. 131 191.s: of pttltlom f0r urUoorarl Mi.ct by haJJ oP6ft. .. • of tM 
Coun 1 of Ptt!Uom for ttrllor.n, wbm denied, 6led ta ea.- la whkb review by 
•ppul •M .a.o tOVOt; ud of Pd:!dom for"'"°"" cn-.d 10 tNble ~of 
a c.... ...tt.IMKlt ~n.t»a,, "tbe ~ of tii. Pflh.50M ku beta ududcd 
fro• ~ t.ablit Im ordtt to ptC'ltDt dllplc:atloa hi U.. Ntlltla.. 

.. 

'· 
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Ill hmMI, at leMt for the -. AD tbele man IUbtle cues of 
codlct ~ pcecloely the kiDd of lituatloa for wblcb the Court'• 
clllcretloa Is prqierly Invoked. And c:oncorduce between the 
Court'• cooceptloo of CODl!lct and that of the lltlpnta ls DOI always 
to be npec:ted 

'l1le dUn of " Importance " of -1ty Is subject lo judgment 
and not lo rule. Only by the cwnulatlve ellect of the apeclftc In· 
1tance1 that convey the Coun'1 DOtloo of lmporwlce can the bar 
be eduated lo oaiulre the feel of the espert. Just because the 
area of cllscretlon Is so large, the fUDClioD of profeaional lflf. 
~tralnt b dominant. But lawyers are lawyen and not Judges, 
they have the raponslbWty for preu!Qg the lqltlmate lnte~u 
of clients, and U1111¥0iclably they look at lepl queilionl with 
a apedal focus. Notions of imporWlce through general pro­
fellional accepwice cannot be left wholly lo the bar'a own process 
of Induction merely from the nature of the cases taken, and hardly 
at all from the pditlOlll rejected. Apart from the dmi•nda this 
makes up0n profeaional Intellectual disinterestedness, it presup­
pcees time and fadlltles for study of records quite beyond the 
r-11 of active practltlooen. On the neptlve aide, nperience 
does DOI call for a modlftcatlon of the belief that the re&IOlll for 
the device of ttrtWwari would be defeated if the Court, in any ap­
pttdable number of lnswicea, bad lo state, however briefly, the 
reaaom for the denlal of CtTlltwarl." But the wherefore of Im­
portance, escept In cues of obvious publJc slgrilfic:ance, if sugga­
tively articulated, would lrelp lo adjuat the parUcularistic slant of 
the bar." The density of litigation dependent upon the ruling In a 

•• s.. Frukharterud Bart,,.,,.-. 3,.,a a.... L. an. at 17s. n.. .u. o1 .. -.1111 ........ _IM.-Jolapodtloalor_ ... _ 
-....S.S.IW. 

•• S.., for......,.._ IM - ol Mt. 1- ltoWta la U- ...._ •· Co ..... tlae, 1p6 U. S. tl7, 190 (1035), • 1111,. podoloo lor "rtlorul tloo Ullltod 
SU"" ................. 1111 .-. ol a_..,....,_ by tloo Cbnll c-
ol A-"ol..,. ..... Cir<*, calod - '° ......_ - la tloo -._ ...... _,. ..... _......., .. _ .............. .-.. .... - . ., .... _...,......i-. .......... _ .. 01-.-...i, 
ted &o tbl ••'* of pcnom wbole 1Mbllt1 wlD nmala uDClll'taJD ual.D 0.. .._ 
putc 11 IM!ly ... tlad. Tllo_... Ill• - tloo 1 II ·- ,....in.t by .... JI .cl ....... lmmd -== " ..... n...-o1 ........ _._.,..... ____ _... 
vut. ._... c.IM J...._ ne ,..._ ubt....,. tlM ...a.ch t'r bet .... ck 
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partlcuJar cue .. and Its ~ upon &!airs, pei lllkiltal 
or ec:onomlc, are the chief detnmln&nts of Importance. And these 
will vary accordl113 to time and circumstance. An laaue for which 
ctrliorarl once teemed Inopportune may, through the accumulation 
of almllar lnslancel or In the clearer penpectlve of the ramlftca­
tlona or the partlcuJar problem, later emerge u obvioutly lmpor­
Wlt. Such ahlfl In emphnls er lr.eener oemltlveneN to lmpUca­
tl0ot Is, perhaps, moat fdt In tax lltlgatlon. Tbe em,-:les of the 
docUt play tbdr part, the Impact of the arguments In support or 
a petition, and the ""P""""'r'• concurrence in er oppalitloo to the 
grantJna of the writ can bardly be without nlcht. These dellcate 
impoaclera.bles, lilr.e the nuances or a great ~r. can aeither be 
-•red nor coaveyfd But the major elemeats of lmport&nce­
wbat geaera1 Interests, r rom the point of view of natlonal law, are 
represented by a particular case - are cmalaly 1U1Ceptlble of 
brief and guldina formulation . 

• 
Inevitably law reflects the forces of economic and soclal dlsloca· 

tlon Implied In a great depression and Its colll«(uent readjust­
ments. Thil Is true not merdy of subsWltlve legal doctrlna. A 

11umbu of caMt la whset. a rtUQ.D wu 1h'm &lid ~ wmbtt ot tPWoat J.o Uf'• ,,.,...,c ..... 

" ... 
v .. °"""" ,, . ..,._ ·­S.!Mrlood ...... 
s.. .. -ea,....., 
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Tbat ..,.,. lbl&lt be rnd wllh lhc quallkatJoo that ID IOl!M a.. tbt obvioQ 
lmportuc:e ot U.. OM wouM ban 11M1de a aattmtnt nduadut. i-1., NaUoNI 
Llbor Rtllidon1 Board v, Jones I l.llilfblln Shel Corp., JOI U.S. c (r9J,), 

•• Del Vecth.lo v, lowtn, t06 U. S. ''° (•O.lS) (.Mtldtncy of ~ 111'1dtr 
OUutct of Columbll Work.mm'• ComptD11Lloa Ad; ~ aruttd only btca• 
dedtlioa •ouM allo be• prteedtllc for x -..bor 11'1 ud ffutJof Wo"4n' ea... -·* Ad). 

, 
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general teDdenc:y toward enlarpd governmental tctlvlty and the 
cattripetal lnft- wllhln eCIODOlllic enierprile which make for 
Increasing eserdse of natlooaJ llUlhodty, haw tbelr ttpttCUUi()ll5 
in judic:i&I orpnlaalloo and ..tmlni•tratlon. The bro.der ques­
llons of jurildlctlon and procedure alltctin3 the federal courts have 
a1-~ presmted some of the moot delicate problems In tbe worlr.­
lng of our constitutional govenunent. It would Indeed be surpris­
ing If the recent str- and strains in our national life h4d not 
rellected themselves In the worklngs of the federal Judicial system. 
All the devices by which procedural changes come to pass have 
played their part. Rules of the Supreme Court for the conduct of 

its own '""'!IHI and that of the" inferior courts", resourceful em­
ployment of the Court'• disaet:iooary powera, ftuctuallom in the 
Court's attitude toward !ts Jumdictioo, are all registered In the 
latest volumes of the United Sta!a Reports. In addition to these 
readjuwnents thrCNgh judicial sell-delerminalloo, Congress, dur­
ing the last term of Court, deemed it necessary to intervene by 
redistributing power wllbln the federal judicial s~tem. By modi­
fying, in an Important way, the Judiciary Act of 1925, Congress 
has illustrated the historic truth that every judiciary enactment 
Wice the great statute of 1789 Is but one of a series, a part of the 
continuous living process of malting the federal courts appropriate 
instrumentalities foe the changing needs of the Union. 

Ordinary problems of judicial administration make little appeal 

to the ima&inatioo of legislatora. The Supreme Court Is entangled 
as much as it is in the polltlcal history of the United Sta!a because 
its worlr. is so largely an expression of statecrafl and lnttrwoven 
with the political problems of «NT natiooal lile. Except on the rare 
occasions when the Court Itself needs congressional relief to mas­
ter its docket, Judiciary legislation Invariably Is the pollllcal an­
swer of Congren to what are believed to be judicial obstructions 
to needed activities of government. Barring the tsrllf and land 
granlS, the establishment of the lnteralate ~roe Commission, 
in 1887, was the llrtt major Intervention of the Federal Govern­
ment in the area of economic enterprise. For the past ball century 
our major domestic Issues have been phases of a ilQcle cntral 
problem, namely, the Interplay between enterprise and govern­
ment. Tuatloft, utllity regulation, control of the security marlr.et, 
banking and 11-, Industrial relations, ~tural controls, are 
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TAJ\LE VU 

SU..JSCT M•nu or Pnrr10H1 roa CunoLUJ 
DuuHO TH& l9J5 AND 1936 TnJcl 

r9Js r,,.,. 
, TotoJ C'"111ul r~ Ttn11 

Tot GroflltJI 
Admlralty •7 4 •• • 
Antltr111t Laws 4 • 10 4 

Bankruptcy aa 16 101 '9 

BW of Rlghta (other thmi Due 

"-> •• • a 
C-Clauoe 

1. Conotltutloaality or F<dcral R,.W.-
lion 7 6 ll 7 

t , CoautltutJ'"1&1ity of State Regul.atloo 6 3 s I 

J . C.Mtructloo or Federal R,.W.tloo 

._ Cene11J 6 7 I 

b. Fed<tol EmJ)lo)us' Liability • 
Act &ad ReUted Aw JO s •J J 

Common Law Topb u6 6 I U lj 

C..Ututlonal Law • II 4 " 9 

Consuuction of M1,...,11,...,.,. Statutes 

1. Ftderal J8 6 58 17 
t . State 6 0 • 0 

Crimes and Forfeitures s• ' 40 7 
Fiith Amendment •• " 7 

• Not otJ:acrwtei. dull:led, 
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TABLE VII (c .. i•rd) 

''" r ... T.S c;...,., 
:!J6T.,. 

T Gtaled 
F--thA 1awt 

1,5'!bltantM 17 37 0 

.. ...-... 39 30 

Full Faith ud Credit 10 4 9 

llDllllcratlon ud Naturallutlon 9 0 a 
lm.,.U-t l>I Contract 6 0 4 0 

Indiana II J a J 

latematlonal Law s J I I 

Jurildi<:tloa, Pnctlce, ud Procedwe 

1. Suprane Court 0 0 0 0 

' · Inferior Ftdcnl Coultl s• IJ 70 II 

LudLaws 6 • 0 

NallOcw Bants •J 4 21 6 

Paientr, Copyrightr, ud Trademarks 45 10 JI 3 

IUPt to Rabe Ccmatltullonal QI-. 
tlon; Prmlalurlt1 0 0 19 J 

Sultr apimt C:OV..-t 3 4 

'· Tautlon 

1. Fedonl ••• 46 uo •7 

i . State 16 J 16 

TolAI .. Ht ... IA 
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i-that deriw 1""8 the c:lro_.,...,,. of modern, larp-lcale, Industrialized IOCiety, and ultimately turn oo QlllCePdoat of the rdatloa of indlvlduala one to IDOlher In the CODlat of OW' IOCiety. For Congrae they preeent a blend of law and policy; IO the Su­preme Coun, under OW' CoDltltutloo, they come u lepl problems. Clube9 between courtl and ~ alfectlDg the ultimate fate of such legislatlqo often have their origin In procedure. Wbo may raise lepl q-U- about laws, what tribunals may dilpcR of them and when they will be ftnally adjudicated, are all conllngen­cles of legisl1Uno. To t!ectuale Its own pollda- u ...U u thooe of the states when challenged In the federal courts - Con­gress has deemed it necessary, !tom time to time, to modify pro­udural pradi<ts of the federal courts, to aerdte its constitu· Ilona! power to delioe the authority of<tbe Inferior federal couru and to regulate the 1ppell1te jurildldkla of the Suprane Court. Since the lnmmedlate federal &A>e1111e tribunals ...- estab­liahed In 189r," they have been utilized to relieve the Supreme Coun of its obliptory jurisdldioa, leavil!g with the circuit courts of appeals &nal adjudication In those types of cues for which culiorari wu a sullideDt safeguard of the natioaal In-. Finl by the Act of 1916 " and then by the more comprehensive measure of 192s," the flow of cases coming to the Court u of right was gttatly dammed. What issues may, as a matln' of coune, be brought before the Supreme Court Is panly a technical, profes-1ional matter, but also, by touchlng the fttliop of the general community, becorna a more dominant concern of legislative pot. Icy. In placid periods, whtn the diatribu!lon of jurildldloo Is 
pr~loeotly a mattn' of the inlmlal economy of the Judicial system, Congress Is naturally responsive to the authoritative wishes of the Court. And IO, the adjustments of 111<}1, 1916 and 192s, to enable the Court to meet adequately the s...itiog tide of Its business, were made by Congress at the Coun'1 own insistence. On the othtt hand, for dlflem>t wqor1es of Utiptloa, Coa­gresa had to formulate Its own notions of Jurlsdlc!lonal policy to give effect to the IOClal and ecoaomic ll>O\'CIMnts which got 

" Acl or Mardill J , ,,.,, J6 StAT. 126. 
.. Adol .... 6,191t,Jt9r•1. 716. 
n Act o( Fib. 13, 19•J, 4J STAT, CJJ.6, 
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under way in the lllmlnlstratlon of T'lleodore llooeevelt. Orden 
ol the Intentate Commerce Commlsalon olten have ramllylng 
economic comequences. Such luues have ipKlal claims lor 
prompt, &nal adjudlcatlon, and their complezlty, u weU u their 
prior ICt'Utlny by the Commlaelon, requires at ..ul ,._, the wis­
dom and e:sperlence ol more than a alqle judge. By the Act ol 
February 11, 1903, in cues involvinl orden ol the Intenwe 
Commerce Cmunission, ConaJaa Initiated the device ol an orlgi· 
na1 court ol tb?ee judges and direct review by the Supmne 
Court... In other spliera, the Ignition ol public rsd-t 
through Judlclal action deemed advme to the public interest, bu 
led to aucces&ive ertmsions of the Sup- Court'• hlatorfc saipe 
ol review and to a 1 e.: • sion !IOlll the ,..ieral leodency to curta.il 
ill obllgatory Jurisdiction. 

Fint, the traditional pnctlce aplmt reviewinc rullnp In favor 
ol the &CCUR<I, even where no double Jeopatdy wu at 1t&ke," had 
COnleQUen<:el unknown to the common law when Congress dised 

.. ,,, ST•T. 123 (1903), eaft/1#, _,.ST•'· tJ• (1910), 1s tr. s. c. tt 11, ,,. 
49 U. S. C. II ... 4! (<9.14). By thlt Ad, ""'* la OQ\lky bro.Pt by IM Uolted 
Stat• llDdn lbe uthnaat &Dd lotcnU&e com.111tte la'ltt. wben ..,..ted by the 
Attorney c.a.J u of 11 PDtUI publk: lllportaDCt "• bl.we pc ~t9Qt l.Dd must 
bt tried by a t.h,....Judp court. Jt aJlo provided for a direct aCIPNl lO t.J.e Supreme 
Co•rt la aD .WU la oq.ity .....,.., by tllo Uoltod Slota uoda ..,_ otatuta. ror 
a bM.q:round of clM EapeditioD Mt. - J6 Co.o. R.lc. 1679> 1747, 1171 (1903J; 
I SIUU'IWf, TID b'rmT.uw COIOOlla ColOll'. ..... (lfJI) ' 1, a.14 . ....... 
8epbwa Ad. .._vlsis pro'llded peMldes fioir •it ' re ol tM Otdrn of tk b­
tma.t.t eo.mcra eo-·Wo•, atmded ..- r s ••• Ac:t eo -. co njoia ti* 
dfOftllWM of Cc= f I ... wl .... 6-' ,... by Pe ~ Coat 
,_ -Of)' ·- ... 9r.r. ,.., ,.. (1 ... ). n. --i!ldol Ad 
- ~ ol aD - to ..iota tlloaol- of tlM °""" ol doe c­
..... la 1M C...ati! Court. J6 Sur. 114', Uff (19u), Wltc9 UU. C.olUt 
- .-, tlM )orildlttloe ........i to t11o ..._)odp ....... _..._ JI Sm. 
tit htiJ), •I 0. S. C. ti 4'-, 47 (•u.t>· 11M carrlf do. of s-blc fatcnat 
--doe--of-)udseiuddln<t_.., ... s.-
c ..... lo lltfpdoo - -tlM - c-.... Act ud ... -- .... 
.... o1 ....... ........... c...-.-... --....- ... .,..,... 
Ad, doe hcbn ud S<Gd<yardl ""'· ... ...-w. ""1<alt•nl c--.- Ad 
ud tlM rldmll C-U-.- Ad. Ami oo, tllo ..,..-... ll)llllcablo to ....... 
of the lnten&&te C~ Coamllllo• wen lncorpora1.cl by rtftrtDCe ID eeth 
- ol thell 1tatu1a • .19 ST.r. 7),1 (1916). 4' U.S. C. 111.!0 (19.14). ,.,.._. 
.,. 49 ST•T, 1987, 46 u. s. c. f 1114 (Supp. tt 19.)6); •• 8'fAT. 161 (1911), 
' u. s. c . • 117 (•9J4); 4' STAT. SJS (19JO) , 7 u. s. c. 1499ki .. STAT. 1093, 
47 U. S. c. II 401 (a), 40>(•) (19.14). 

•1 Unkld Sta.ta v. Su&a, 1.44 U. S. JIO (•It•):''· UaW SU.let•· Dld:lnlon 
tlJ U. S.9-. (1909). 
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TABLE vm 
Dmnnunox or Om<loHI 

O,WO,U •l "" COWi 
19JI 1933 1934 19JS 19J6 

Hughes 24 .. .. 20 23 
Van Devan!« I a 3 J 8 McReynolcb 18 14 IJ 18 18 
Brandeb 16 15 13 IJ 12 
Sutherland 18 16 15 16 17 
Butler 23 19 18 IJ 14 
Stone .. .. 26 20 13. 
.Roberta .. 20 .. 24 .. 
Cardooo 25 2J 25 19 "I 
Total UI 111 111 WI 1M 

c°"""""1o,i.;..., 
Hupes 0 0 0 0 0 Van Devan!« 0 0 0 0 McReynolds 0 0 0 0 Brandtls 0 0 0 3 0 Sutherland 0 0 0 0 Butler 0 0 0 0 Stone 0 2 0 Roberts 0 0 0 0 0 Cardozo 0 0 2 0 0 
Total 1 ' ' I 1 

Distnilill( O""'-
Hughes I I I 2 0 Van Devanter 0 0 0 0 Mc Reynolds 0 3 J 2 4 Brandeis 0 0 0 0 Sutherland I 0 0 5 Butltt 3 2 0 0 J Stone 5 5 6 6 0 Roberts 2 I J 2 Cardozo 5 4 J 7 2 
Total 1T 11 H • 1T 

• Bec:lme ot W-, Mr. ]Ultkc Stone dkl DOt llt between Ott.ober 13, 1936 and 
Ftbl'\l&r)' 1, 1937, 

t letludloc No, 91':1,. Bct.mnc •· lla>io, 301 U. S. ''J..<:.ti•>. la whlc~ Mr. 
J- CAldooo "'°"' oplaloa of UM Cowt uplM>ldbia ... provlolom or 
lbe Sod.i Scautty Ady but, =for llJm.lr Md Mr. ,i:,"" S-, Mr. 
JUICloo 5-t, UICI Mt . ..U.. load .. .._ or - ror 
equitable r'tlrJ Wbklb art 

1 1 I Hble to the adjlld:lc:atioQ of a comtitudoa.aJ q-. 

l 
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TABLE VlD (-*'''') 
T-CJ'•'ou~ 

19p 19JJ 19.u 19JS 19'6 
H ...... •s .. IJ .. IJ 
Van Devanter l 9 3 J 9 
McReynolclo 19 17 16 10 .. 
Brandeia 17 lS lJ 16 .. 
Sutherland 19 ll lS 16 .. 
Buller •6 21 ll lJ 17 
St.ooe •6 18 34 •6 14 
Roberti •J 21 .. 17 14 
Catdozo JO 17 JO 16 •5 
Total .. .. '" .. YT 

J);,,OfliaL Yotu 

H ...... J 4 3 4 • 
Van Devanltt J 3 s • 9 
Mc:Reynolds I 9 s 7 19 
Brandeis ll 9 JO 16 s 
Sutherland s s s s II 

Buller lO 9 7 4 17 
St.ooe 14 IJ ll 17 J 
Roberts J 4 J 4 4 
Catdozo IJ tl ll 17 7 
Total " .• " • " " 
penal sanctlons to ltclslatloo lnvolvinl rar-reachlng Issues ol 
policy," The Criminal Appeals Aa ol 1907 put an end to the 
power of a aingle judge to bold up the enl01ument or a law lot 
years by invalldatlng It lmptopetly," Then, the gtowlllg tanp 

ol economic oonttol by the stata brought them into oonlllct with 
the lederal courts. The Initial sb.ilt lrom a fundamentally uu11e1-
/ake miphuls In government to Its modem 1egulatory activities 
la~ affected publle utilities. At li"t It esp1~ llHll through 
ltPJatlve tale regulation. To redetal judges the Invalidation or 
1uch measures pmented only a 1lmple application or conventional 
doctrines to prevent lmparable damaga. To the ,enetal public 
It WU nnrnlicatloa or vital llate policy by a single federal judge. 

Q s. hd:U1l'STU An ~ Ta BVllnll °" TD Strnaa Covl'.I 
(1921) UJ-lf, 

... 34 STM . ...... ,, u. s. c. ' "' hJM). 
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Coacr- promptly 1-. c tied to thls feelbtc. .. and by the Act of 
1910 .. applied the ll&feguards .,.Wt IOo lrrapollllble judicial 
lelt.raiDt of the lnlttll&le Commen:e C-ml•t!on to the protec­
tion of stale laws. Thereafter " no Interlocutory Injunction aufo pending or reatralnlng the enlora!ment, operation or execution of 
aay atatute of a sute " became of llDCClllllltutlonallty could be 
illued euept by a u.r-Jud&e district coun, and an appeal could be taken directly to the Supreme Court. That Congress 
abould have used this device only when sta1utea wue called Into questlon, and not few ordtn of stale commlulons, is a •trlltlna In­
stance of the narrowly empiric nature of the ltgislallve process. Few by 1910 It bad become abundantly cleat that elfecllve utility 
regulation demanded expert administratioo, and the movement 
for th• eatsblisbment of utlllty commlaslons wu well under way." 
But few many judgn these new administrative qencies only 
~ to render the trend towards social lqislation still more un­
congenial. Courts ... med u unaware of the emer~nce of modern administnllve law u an lndispa>uNe evolulloo of the Rule of 
Law, as tbe great common·law iud&a in the days of Coke were 
unresponsive to the proper r61e of emerging equity." And so, by 
the Act of March 4, 1913," procectlon aplnst lrustratloo of sute 

u. Set 4S Co..o.. be. ftSJ-""$1 (1910) • 
... 36 STAf, .517 (1910) • 
.. Set MOlllD ....o OM~ Pvauc: Um.in ~'"°" htJJ) 11'""'6. n. w-... w1 Snt v .. t "'* Serric:c C.-· ' 1 •• WWtt ...,,,. t ~ s. 1901. o AJDtl'tcu ICholan earl)' c:aJled attait.lon to the todaJ«0nomk phtoomtn.a wbkb Wttt bowwl to lfve l:mpulM 1.0 a.a Ml'°"'Amtttcu ...... rulvc law, * Goouow, C.0KPAMnft ADKmln't.Ann t..w (tltJ); P'mmd, T., t.w •/ IAc: A4-- lo A- l<IM) t ...._ Sa. Q. .. !, ud. - ,...,,, yean later, I.he prellfQt Chief 1 Vllk:e aDd cmlntat hadtn of tht bar t0unded warnJn1. 5" Hqbe, $Hie AJI«-'' o/ ,_., Dn•~ o/ A.me- U. (u,16) J9 N Y. 8. A. l.D. a66. ,..,_.)O; Jtoot. "'6le. Smiu b,.., e. (t91•) •• A. I . A. au lSI• J-; SullMrtud. ,._ ltliN• -' C.-.- C-ol h t 11) 41 A. a .. A. ll••· 197. n. pnmiMl lnl~ ot Profwor Dicey'• Tic Low of 1"4 C1.-lttdln (But c/. Jor•llfOlt Tw:• L4w AJJO m Cowt1uor• (ttJJ) ,..,..., l.oed to .Wwau • 1 ,, t c of t.k adal de• ' ; , of r..sM i.w. Rt Looi Go¥'1 hM •· Arloll<. {191s) A. C. uo, -8111 ll""7 IO -ledp (S.. l)lc,y, T .. D<Wlf,_.. •I A4'""""'°"•• Low lo Jlo11ood (1915) JI L. Q. R&v. •41) what Maltlaed, - i.9 -' <Y• fO< talll7, Md boao ........... ti Caabridp at •17 u 18't. MAnun. Tu C.itnut-A&. S.W.Y or bGl..t.llD ( 19°') Cl 5 tf #f. S. CoMN.Oinr'IA&.Ta P\Tll'D 51'tlZllU Of A.DXIWllTLt.TJn 1-' w ; KAavus. Sf'VOUI tit A&UllJfatuTM LAw; l'ruklurttr, Tk Tut 1J A,,...,,,. .. UM Law (1917) 75 U. or PA. L. Rcv. 614-

.. J1 StA.1'. tot.,J. 'nt Act .... amadtd ta 1915 to ntad \bl ,...,.._t of 
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rquJatloo by a llDcle fedenl Judp &Del direct review by the Su­
preme Court wu mmded to ldmlnlttraUve u well u legislative 
action. 

Shortly after the amendment of 1913, the general movement of 
social legWatlon led to the llnt estemloa of the Supreme Court'• 
ippellate jurlsdlctlon over atate court dedsiom. Prcb9hly no 
single episode in American Judlclal history mustrata better the 
limited relevance of dortri- derlwcl from sp'd•lhed polltlc:al 
pn.,.x:11patlon in lepl arranganeots when the emphash of rovem· 
meat ahlfts from politics to economics. The authority of the Su­
preme Court to review state decisions was, naturally enough, con­
lined by the famous Section 25 of the lint Judldary Act to Instances 
where the 1tate courts denied a federal dalm. The asaumption 
that state courts would not find in the Federal Constitution a bar 
to state laws wu valJd enough at a time of historic jealousy aplmt 
national authority. Jlloreowr, the psychological environment in 
which state oourt judges move Is very different from what It wu a 
hundred years ago, now that economics and law have become more 
closely Interrelated and the vague contours ol the Fourteenth 
Amendment have greatly extended the orbit ol judldal di1Cretlon. 
And so, when, in 1911, the New York Court of Appeals ~ 
rarily arrested the progress of the now commonplace workmen's 
compen111ion legislation, .. par1ly by invoking the Fourteenth 
Amendment, the Inability to secure authoritative interpretation ol 
that clause from the Supreme Court inevitably led to leglslatloo. 

u.... , .......... u.. ""'' or ..,...i ..... s.- Co•n ..... bal i...i.c lo 
IUCh tultf. 4J STAT. 93t, 18 tJ. S.. C. I Jlo (19J4) . The Mlilutc doe not apply, 
ho~. wtMft u latftlOC'.Ulory ln.fww:tloa S. ..ottoviht. & ""1• Budtr, 171 U.S. 
-i6l {19:16). Tk rtlatJoa brtWttD ftdlral covrtl and tta.t.e pubic ut..Ulty tttVlalloa 
ranalMl:I a perpkdq problaD. 1'1lie ltal•tory pl ti I ..,... Pf' I * ... in 
u..r<dent-U, uytlmobefonloel"-rioc.a..itlob ...... lalhe..,. 
aiw1 to .. MU U,, Of*r wl tk...., WM ... ,.. ......... ¢ d•, WU 
aot ~ utllied by l1M a.-. S.. Pocut. Slek Otta al r'IM •I .S....: 
U. -4 ,_ J""""'-1 Co« (1921) 41 llM\', L bw. 62J. B-.t ltoldlll,y to f...-.J 
wit. • local utllty recu1atJoa lied to d fvttll« cunallmmt of tN poww ol 
t1ic io- r-.i coun.. ..,,, Job- Act clo\><lwd !he dlolilct courtt or Jurll­
dldJoa la tuCti ~ wh«n: a 61 pWa, ..-<IY Md 6:1at moedr inay bt had 1t 
la .. or la eqWty ID the cowu of IUdl Utt". 41 SfAT, 11s, 18 U. S. C. 
lf41 (1), (11) (19.14), 

•• I._\',~ lalalo Ry .. IOI N, Y. t711 94 N. It. 4JI (1911), "fMt CUI: 
............ __ .. u.....,.._ortlicS._C_decWoofllNol>lt 
Stew .... • · ........ 219 U.S. 104. J7S (1911). 
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TAIL! IX 

SnJWCT MATTD "' 0mno1111 

19p 19JJ 19J4 19JS 19,16 
Admiralty 6 s 9 3 3 

Aathnllt Laws 4 4 3 0 

Bukniptcy a 1 9 10 12 

am o1 RlPb < Ollm 111oa 
DaeProcos) r • • 0 3 

ec...-.:ea.-
t . Coneeit•;,,.,,11ty of Fed-

en! ...... 0 • • s 
' · Cwwtir.cicwtity of SUte ......... • s 3 

l · CmouuctioD of 
ll<platlaa 

F-.J 

.. ~ral 13 9 6 4 3 

b. Fedenl Em~' 
Liability , etc. 6 4 s 

C4mmon Law Topics 6 15 8 It 13 

Constitutional Law • 0 4 10 6 

Commxtion o( Ml,,.ellepe.. 
ous Stallltes 

1. Fedonl •• 13 10 6 a 
' · State 0 0 0 0 

Crimes and Forldtura t 0 4 3 s a 
Due Procos and Equal Pro-

1eCtian 

1. R~tlaa aad Ec-ic 
1..,,n.. 6 8 n 7 IS 

'· Rdatia, to Procedure 1 1 • • 0 

3. Relallnf 10 Liberties of 
the Individual Cillom I 0 4 • • 

• Not oOerwt. dlM6ld. 
t-.. o1 .... - ............... A<I&. 
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TABLE IX (""" ....... ) • 
19p 1933 1934 193s 19J6 

Full Fallh and Credit 0 • 3 

Immigration 0 • 0 I 0 

: Impairment ol CGatract 0 3 3 I 3 

lodl&nl 0 • 3 I 4 

ln...,,.tlollal Law I 0 I I 

JurlldlctloD, Practice, and 
Proced""' 

I , 5'lpnmc Court 5 I J I 

>. IAftrio< Fcdttol c...rta 19 15 13 • 13 

3. S1a1eC...... 0 I 0 0 0 

Land Laws 0 0 • • 
National Banu 0 3 8 • 3 

Patents, Copyrights, and 
Trodtmaru • 7 5 4 

Prohibition Acts 3 0 0 

s.p..ation ol "-<n • 0 3 0 0 • 

Suits aplnst Covtmment • 3 0 0 0 

Suits by°' ap1nst Stata J 4 J 0 0 

Tuatlon 

'· , .... "" 24 22 JO •J 

.. Sia!& ll IJ ll 15 " 
Total 111 UI UI "' "' 

r 
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Tbe Act of March 2 J, 1914," sponsored by Senator Elihu Root, 
eunvled the Supreme Court's review to a •ta\e court rullllg even 
wbeo It aual&lned a claim under the Uniud States Conatitution. 
This was acccimplished by allowing the use of c<rliororl lo the 
Supreme Court In such cues. 

Althousb today dramatic iQgr<dialts may built luge, the Ju­
diciary Act of AQB111t 24, 1937" will suttly take its place as part 
of the sequence of congressional adjustments of judicial admin­
laltation which begot the Acts of 1903, 1910, 1913, 1914. That 
the late of Ids of Congrt11 should depend, even ianporarily, upoo 
the view of a single Judge; that the United States should have no 
standing to defend effectively a law of the utmost national lm­
ponance simply because the canons of legal procedure make the 
coauoveny merely a private litiption; that the ultimate validity 
of a statute may be a long drawn out process depending in part 
upon the state of the Supreme Court's docket and its notions ol 
eJ!gency," have long been sources Of anxiety lO Sludents ol public 

..... Sm. ,,., .. 0. s. c. I J«(b) (19)4). a.-. ........ ~ Yon 
~rt of Appcall l:n tbr l'lel cue bad rated tu decWon partly oo t.bc uce coMC.I· 
tvlloD, I.he Supume Court woukt have bttft wtlbout JurildktJoD to rtVtne tbt 
Juclpiat. Lyech v. •Ntw York u nl. ""'1oe, Jti 0 . S. si {ltJ4). But tf. 
Mo-.. v N .. YO<k ,. nl. 'nl-ldo. '91 O. S. 5'1 (10J6). But ... i­sndt1 ol ........... ..., ,.....,...,...,.. .. __ ........... __ 
or .. due prOClla. eomt..mcd .. 411'c:mrt C'OM1.lt1i1Uom tll~ttd be •adU!o ln 
JutWktSonal Jtamlq u to tbt anllabillty of •gc:b a »:atute u t.b.&c. of Matdt 1J. 
19••· A.a a ..itcr of bktory, "New York IJluDediate'1 adopted a <DDltltulJon&J 
• dmmt ....... ~'11 4 ''" lie&Walioa. ud a tbt..U pwed 
wader dah • 1__, ... upWd bJ Urit 5uprtw Com. New Vcd. Ceotral R. L 
• · Wllu, t4J 0 , S.. 181 (191)) . Attord: Arbon& Employtn• UabDitt C.... 250 u. s. 400 (1919). 

•• so STAT, tlu. Stt Lflla,. (J9J7) .SJ llAav. L Ru, 14', To pvua appuk 
.... !Mo Act llN Court, }0000'1 10, ,., ............. RW. 461. • "-k to 
thlt eocrrt mdtr thit Mt of AIJIPI( 24. •t>7t aa bt ~ u br .. -.y be, 
by the ,,._ of tMa Clflijrt rtplatlq the pnadure °" a:pp.1 la ot.bet ca. ftoa1 
c.N of lbe tJaked State; provided. 110'4ll't!Wf, that wbta an appe.) 1t t.u.ra under Sec'l.loD , or lbe Aft lllc 1trvkt rtQU.ittd by J)ltqrtpb , of Rule 1, abal1 be madt 
.. all ........ iJlo ..it ........... llN party .. -- ........ ~ ,,.. NCOrd tbaJI be _. up ud U. cut doct.Nd le &his coar1 wllWa lilly .,, from .... _ ... a-1 ............ 

" Oday .. tttt.li:ac t.bt roDlitkutioutky or Important llatlltet It not coa&iwd 
to c.bt Ulllttd Stata. Tiit Caudlan lodulllkl Dllpu1a lnY'tltlptSoa Att of 1907 
wu declared ttbH ""1 the Doralaioo hrlluwnt by I.ht Prtvy Coundl attn it 
Md bem tiD tPCndoe t ... ... ,Cftl ,..,,,. Ttro11to Ellctrk Com-. • s.tdtt. 
1o .. s1 A. c. •" 

• 
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law" and have ocxasio«wd remedial propooals In Coagrea. To 
be 1ure, In a period wbcn leglslatlvo onergloa run atronc and the 
judiciary lnterpoeo1 powerful and ponlstent reatralnta, tbe pace of 
procedural rofonn Is aaiolorated. At no time In the country'• 
history did tho judiciary play a more permeating part In the 
allaln of tho country. Al no time In tbe country'• history 
wu there a more voluminous outpouring of judldal rullnp 
In restraint of acts of Congress than I.be body of dotlslons In 
whlcb I.be lower courts, in vary\11« degrff, invalidated every meas­
ure dHmod appropriak by Congress for grapplloa with tho groat 
deprOSllon. Frid.ion betwoon Cooaresa and tbe judiciary was in· 
temiJied by tbe atmospbero which enveloped aome of tbe oplni­
of tho lower court judges. Thero were ulteranea more appropri· 
ate to tbe hustings than lo tbe bench," romlnivnt of political 
harangut"S by early Federalist judges whlcb involved tbe federal 
judiciary for tbe tint time in tbe c:ooftlcl of politics." 

1.$ in similar periods when tho judiciary interposed obstacles 
10 legblatlve policies having wide popular support, the traditional 
scope of judicW review in constitutional controvenles came under 
scrutiny and numerous bill$ proposing drutlc modifications were 
Introduced in both houses of Congress." The put further re-

N Scit, ,.,., eo.au.ao, DsCl.AMTOl:Y jlTDCJl(UITI ( 19J4) JOii Amo.Id, T"" b1 
C•-'*--' •k lint1 Dbll h 9J4) 47 Hu•. L. Ill•. 91J ; Nou. ( t tJ7) is C.co. L J. 
967, (1~6) 4S YAU L J, 649, 6$9-41 • .. s. . • ,, ... Hart CoaJ Corp. Y. Spu:b. 1 F. Supp. 16, tt cw. o. X.y. •t.M); 
Diab hwtr Co. • · Crcarwood Coutr, 10 F ~ IJ.I• MJ."'66 (W. D. S. C. 
l t)J); Stove Y. Pntt. 11 P. Supp. .... 167, ~ (W D- Mo. l tJJ). hi -
8emll ........ Co. • • ntdclloa. I.) P. Sapp. •1'· ISfoo-JJ (W. D. Tna. uut); 
tJ, ledmtrtal Mcn:utilt M.ariDt Co. Y. $lna&U.a. •JJ Ftd. ,,._ 4JO cs. o. N~ y. 
1907) • 

.. S. l B~ Lin or M-•· · 0 ( 1919) JO~ a t ; t Mella, Lin or 
,......., <•IJJ) so.s : • WADD, TU s..,nou C.OUWf nt UllTTW ST•Ta Jhmay 
( rt"V. td. 19at} 165, ,, .... 

M $ewra.l ,..,. prior to the Pretldmt• _.,. on Ftb. 5, 19J1 cwc:sala& 
rt.form of tbr fedimJ Judktl.ry, • larp ot,ambtr of WU. wt1'f propofltld to ckprift 
the court.a ahoplbcr of ttmt powtr to dtdart ftdr,.J tt&tut• uncollllltutJoMl. 
74th Co111 .. ut Sea, B. R. 4.u.. 311J; H. J, Res. tit, tl)6, J•tl S. •JI• ; S. J. 
R-. 147. 74tb c~., Jd s.e... H. R. IOJIJ ; H~ J. R .. 461, s09. s6s. 7sth eoas .. 
tll s.._, H. R. 44, so, 51, 216J, s'9S. 4179. Tbe propo19I to ,..quirt the t:oncur­
rmt:t of various pnaatqa ol tbt JUldctt to detlln KU ol Contr* uncomdtu­t_, wu aA.o nYiwd. 74th Cons., ut S... H. L t100, lnJ, 1161; H. J. Ra 
JOI. 74th eo... Jd Sal., R.R. IOIOJ, 10196, IOJ61 ; L J7Jf. 75U. COGC., •• 
S-., s. ••. 1176, 
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peeled illelf In that narrower masura for reform were urged to 
remove Inadequacies In the alatlng federal procedure when 1p­
plled to ._ ol large public ......-!. .. Speedy jmtlce ha been 
the Um of ~Americaa law reformen alDce Mapa Carta, and 
evils entailed through avoidable delay In ldj1yl!catlon were deemed 
to be aped•Hy far-rudllng when the operatloo of economic 
meaaure1 alfectlnc large ,..io. or even the whole natloo dep- Md 
upon judldal vatid1tlon. Tbe lllCldve power for such reform is 
muaDy - CIOllCftle aperimce, cbe to the In- of a par­
ticular Jesfslator. Tbe proeecutloa of Its program by the Tames­
aee Vllley Authority hid a ttrong ttgloaal bold on Senator Black 
of A!Wma " Tbe dedslon of Judge Grubb on November 28, 
1934," put u bawd a tcbeme of public *'dopukDt wlllcb, alter 
more than a decade of political suuagle, reaiYed ovenrbelmlng 
coogmsional 1p1>roval. Ootbed u 1bttrut lauea of govern· 
mental power, the lltlptlon alfected vast inwstmentt and touched 
the llws of mllllom of people. Y tt ultimate decision, argued 
Senator Bladt, hid to take the tortuous path of radilnc the Su· 
preme Court through the clrcult court of lpl>eals.~ 

By a bill introduced on March 6, 1935, Senator Bladt lddressed 
blmsdl to the alncle, IWTOW purpose of aecurhlg prompt, delinl· 
tive di!polltlon of ~ ttltrainlnc the operation of federal 
laws. Tbe crus of bis propoul was to eliminate the circuit court 
of lpl>eals in these cues and to route them from the district court 

., 74da C...,.. UC. S-.. H.. L JUJ, I.Jot; H J la 317, J.4.'• J74 ; S. J17' 
JU I. 74tb c..a., t4 St&. R. L f4Jf. 10111, lolJ.. 7,JQ C.0..., 1• S-., 8. .. ••6o. ''~ lS9J, 19cn: $.••lo. 

" n. llPt ..., Mlllele si.o.lt bad bom uodlr ft)' for,..,. - Smetor 
Block mtcnd tloe -... lo tloe !«lo C- '" - (19•1). Darioc f.., ..,._., c---... ldl .. fl_., Ulll ......... 6t Qmc.. be. 1511...,. .MJ,...... .. ,........ 41,...... 41P-$$. 4JI..,.. 4J9J-t.J, 
............ 4jl°"'J.4.. 4"6-il, ...... tlJJ-44 (1911) i JO 0.C, It.::. IJll (1919); 
71 eo..o. It.le. 1961, 11.S. .s116, Sff•, S7» (1919) ; 71 eo.o. llaiC. 5*4, 6J7H71 
64oo-of, 6417.._. '49S .. SOI, 6$64, •ol4Ht, 1099.J, 11177-fl, 11.JtJ, 11671, 
11f6s-10i 11.st•-tJ (19JO); 74 Cowo. a.c..31,...ra, 1......_ ttt0..s•~J04,lJ,...,t, 
J67S, J6t1, SOI?, $1 ..... J, J7~1$, to70-t.) (19JI), 

.. - • · - V..,. -··· P . ..... '9l (N. D All. •tM), t P. ,__ 9's (N. D. All. ''"" .... " ,. P.(1d) 11' (C. c. A.. J11i, •us)."'· •t7 tJ. S. au C•u6) • 

.. s.. ......... , ..... c ......... .. '"""""" .. $. ll'/d, 74llli Cole .. 
lits-. (t9.1J) '" .... . 
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directly to the Supreme Court." The bill - referred to the 
Senate Committee OD Judldary and the Court Invited to apras 
ill views. On behalf of the Court, the Chief Justice lpPO&re<I with 
two of hJa colleagues and gave re.uona qalnat the enactment of 
the meu111e." Tbe public Interest with which Senator Black wu 
coacerned llOODIOd to the Court 1ulllclenUy talecuarded throuab 
ii. power to jump a circuit court of appeals by the dlacrttlonary 
use of cerli<wori." To open the door to every cue that came 
within the ambit of the Black bW, leaned to the Chid Justice to 
be an Inroad on the phfkwophy of selec:tlve Jurisdiction UDder­
ly!oa the Act of 1925 without ''"'',.n11tiac advuuge. .. Not 
to have ii. docltet thrown out of balance wu a driviac con­
tlderation with the Court. Problbly, abo, it regarded the illumi­
nation which serious ci-tJons lhould derive from paa1ng throuab 
a circuit court of appeals u valuable to the penpectlve and thor­
oughneu of the Court'• own deliberative proceu. The bill never 
emerged from Committee. 

The fate of acts of Congress In the lower courts and some of 
the drcumstances attendJD3 their invalidation were not calculated 
to allay congressional concern over procedural Inadequacies. The 

H S. 1176, 74t.b Cons .. rll S... Jl provided direct appe&I CO ti.. hpranc 
Court from any .. ~ orda. ~. J~ or ba.lvacdoa ~ 
"'1 Fecllr&I o&cMl or aaploy•, or Federal ..-q- or bu.Niii '" from carry'-1: out 
• , ...... ltattllt' . 

.. lb. Jmdct v .. 0.-... aad .... ,_ ·-._. - .... Cllld 
J-. II'- Jmdct Vaa Dona1tt lwldly nlo.nMd die ....... ol tlle CMd J-: 
lb.,_·--"1-- - - - i..d- aid by .. ........... • s. • ..,.,, ,,.,.., ,,.. c .......... .. ,...,,, .. s. 111'. 14'h c-..,. 
ootS-. <otssl ...._ Tlo<CllldJ-poloc..siotlle-oldolo-atlle 
c;ow, a.. .. ud ltalbed a.un...t Ad c:w ud ..... &ht c .,. dial 
tMre wu rwry SftbebiHly of llllllDa.t accJo. .. f•t'llA CUlec ~ the eoa-­
.Wudoaalty of Important acu of c....-. 

" Sec U. at M. no. Clold J- lloo llaMd lloot lloo ,,...- few _.. 
from ,.,...... orderl ud lnurlocutory SliJ..ctloM woukl ca'* U. WU ta dckJ 
dedllo6I vpoa the coudt.ulioulkt of fl&Ui.t.. S-.tor Ii.ct cootrovrcn.d t1iic 
for<t of all three poiDu mMk by tbe Chief J.a. Kt IULtd U..1 ..,..,,. cus - ­
t»oed by tbe Cbief J Ullb to pnm: 0.1 Ult b'll WM u~ bad ....... lwo or 
tb'" IDOfltbl btfore h reached U.. Susntnc Cffrt afttr ded'8oD b)' tbe dlll&lid 
court, and t.Ut under I.be. propottd blO thal could bl aocomplllbed ta llD ~ 
He alto dmMd lhat UM 1tatute woWd have a d&latory tleet or unduly burdm tbe 
Court, auUac that rtUaDCC wuSd be placld upM U.. Atto,..y OtMnl to attdM 
IM rlolot of~ ooq - u '-,.... - .....id loo -•od to IM c-. 
S..ltl at IJ#• ,.,. 
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aisllDt ICbeme of procedure dld DOt precl~ delay ID aecurlng the Anal word from the Supreme Court. Tbereby ..-ulnty bq .,;.. many of the most imporWlt ac:tlvidel of go¥UllllleDL More­over, the ability of the government adequately to ·~-1 the na· tlonal IDterat wl1Jlla the framework of purely pnvate Utlptlon, wblle an old problem," emerged with new IDl-ity. Cbalrman Swnaen of the House Committee therefore re.-..1 the proposal of the Black bill and widea<d its ~· Hls bW proYlcled both for dim:t .mew and for partldpation by the United St&ta in litl· ptlon la which, undet leltled prattlce, lt would bave ao ll&ildiDg IS a party." But attention WIS diverted from thete atwnpts to 

• At- IA> - t11io .,..- lo llw ,_ MYe - °"""" llw - of alo-.bli tM Uaked $ta.ta lo ~ u 11-.U c.,,,.,. l.f,. PoQock Y. Farmtt•' Lou. Tft8lt Co-• IJJ U.S. 4f9" -,, 499 (1'9j); flra ! f' )Ut' IJahllll.)' C.-. >01 u. s. "'· - (•,.al; lb - o.-. "' u. s. 17, ... (1915), ... th• .......... ._.._..,, ..... la coutllutlooal dldllou ud ... --.. * Pf11C* ot •·bHr ... tlwm bd0tt ti.. appellaU; ~-,. uu. ....-from W.C a •ddactory eolvtioo. Set f'LUfknnnu An 1.AJ11:1111 Tu IU'lnrut o• TU SuPl.l.lft Covl'T (1911) JIO-tl. Few a prior 11:&1:•'°'7 pro¥llloe. ,...atdinc lk ~ of ~ .._..ID printe .-...., .,. Saw You EJCllC.'U1'T¥S I.Aw I 61 (1913). 
M H. R. 11~ 75l) Cocc,, Ut S.. 1"Wt bll wat ~ill tM H..- ud tda'nd '° tM Com.mitt.es • JudidAry oa Jugary I, 19l 1· 81 CollfO. RIC. 139 ( •9J7). The biD cUd aot wotaba Section l o but ill otMr mp«U wu llmOlt to lhl - Act. Tloe Wll .,. - ud - ,.,..~ hr that Coemlt .... *baud bi Co...attee of tbt WlaoJt, rrpontd rawnbly, and pa.Med by tbe Rt;>utie oa April t . H. R. ltu, No, IU, 75tb CoQS.. Ill Sm. (1937); 11 eo.o. R.&c. JJ7J la &be ...U... • Ftllnluy J, 1137, Prelidmt ~ Mid~ a .. I --cc to thl Conpwl rte0mmmdio, I.ht f'ftldrotat of ae.w.t&oD for Judidal rtlorm aAd auacbtd a dn.ft Ml~ W..., looe 1'bt ~ t.111 wu latrodllC'td,. • S. 1391, bJ Sroator Minim. ud wu rcfm-td to tht Committee on JudJdary. Afttt altnal"' bt1.t!Qo thit cornm.lttcie made u ldV'tf111 ftPQf1 to JYN '"' a,.,;.,,._, __ ~ c .. ..,,H .. J"'41c:i.rJ "s. 1J,a, ;5tlii c-.... •• s.,. (1937); Sar. It.a. No. 711, 7Jth Coq., ut Sta.. h9J7). Oa July 6, Stutor RoblmoD loltod\K!fd aD aJDbldma1 lO S. 1.Jf'• ill llM 11atwt of a llllbltil.w, ~ lold - .._.i by_, 1-10< - ud lo. Scoaton Ratdl IJld Alb· tlutlll on July •· Alltt • dtbata Wlbts lhroqb July 1J, 1 mot&oa to rte'OllUDlt .... bill ...... c .......... 00 ,.......,. ............ Joly u. •• c-. R&c. 1'J7J...a• ( 19.J7) A blD t&n0at lO S.. 1391 wu fntroduoed ID I.ht Houee ... 8 , It. 7;65, OD July 6, and wu rtftmd to tile Comm!U• oa tlM Jiadkft,ry. '' Con. R&c.6169 <•.i1l. 

Ora July 11, the Se...te Commltt• OD 0.. Judkiuy reported out H, I.. 226o wlill aJMDdmeata. aod rttoau•Dded tbt ta.. bil ...._ Sar. Jtu_ No. "J· 75tA C-., t• S.. (1~7). 1'1lit bll WU deb&i.d OD A~ 7, UDtDded ud J)UICd a• ·~· •• Co)f'O. RIC. •s•J htJJ) . On Allplt •• tht HCMtlt ~to tM amcdmnbt rtQUattd • «10ftf'tDC* ud ~td (Oaf,,.. '' COJ10. ~ IS!7 
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adapt the way. of private litigation to their ltrioua public lmpllca­
tlons by the drama.lie emeraence of the great polltlcal canttoveny 
to which the President'• propoeal regarding the Supreme Coun 
pve rile. Only after this luue wu no longer before Congress, 
did the Senaie address Itself to these seemingly technical aspects 
of lltlgatlon. Tbeir important relation to the whole process ol con­
atltutlonal Utlgatlon then became manliest, and the Senate Com­
mittee on the J udlciuy unanimously reported the J udldary Act of 
•9J7 In aubstantlally its present form. 

In 1um, the new Act P"" matured upression to the combined 
alma of the Bladr. and SWDllftS bills. Tbe declslOCI In /11 re A~ 
co Stotu r..l>lk Senike Co.•• vividly danonstrated that the power 
of the United SWes to share In the control of Utl,ptlm, whereby 
the coastitutlonality of legislation of the proloundeat natlonal im­
port would bee4ectivelytes«d,ought not to be thwarted by the use 
of subtle legal forms available to a private litigant. Sectloo 1 

ol lhe Act therefore put the esclualon of the United States lrom 
aucb litlgatlon beyond the power ol any judge." Again, the denial 

(103t) , The Senate, havlQ& l..uted on the aroendmenU. appointed (Onftm:t lM 
.... day. t1 Cowc. be. IS21 (19.)7). On Al.CUM 10, lht Senat.1 toefttt:ace 
rcipqrt wu made, aod wq, adopted by lhe Staatt. 11 Ce»10 Rae. 6609 (19J7), 
1'1N Rowe coafet'CDOI n:p;irt, cud. OD ta.. •• da)', wu adopted oa Au,mt u 
alltt *b.'41. 11 CC*o. be. 87QS (t9JJ), Oa A\lf\* '"·the Prellidat approved 
.... blll <rltlt .. _..,. -- •• C-0. Rec."" Co.ii> • 

., 11 P. $iapp. 667 (D. Md. •9J.5), •''- ,_. iw-. I•~. tac. v. W'Wtworti., 
11 P'.(td) 711 (C. C.. A. 4dt,, 1JJ6), la \WI CUI tilt '°1lrft tturtl coMdlnd lht 
~utloulit:r of lht hblc Udlrr 8oldl-. C..puy Act of •W upoe • m. 
..... potldoe lot ..... _ - ,, .. n. a.- did ... - -
of lM p1 " a 1llllD tht pttidom W .._ 6Jed. aed U. ... )olaed aad 
larptr coldDded by ... • r •I r.act ud law bl &be ......, <:ouwl for ti. Co...-• _...i as......,"'""' 1m m,. .r... ti..,... or..,. p<dtlool, hat 
wtn: dc:9.led a collllnaDcir f• lbe pu,,,_ •f IOWlltlpdN. "nM Go~ .... 
aDewtd to a-. ev..m. oa tM illue of Jwlldlcdoo bat •• not allowed to thue ID ........... -., ... -..u.. ..... n.dlllricl ..... llddtMA<t-· 
ldtliltJoaaJ t. Ill atlrtty; lbe dmdt court or 1,ppeU. htkl lhe Act uacomdtudoa&I 
u applied to the penJaaJ;a.r company. Whtn ttrt#Nfi wu uMd tbre GoV'l'nlmClll 
1ubadtt.d a M:&lemenl In CIPl*itioa. fu.Ddamnitally bec:autit under UM dmumt&DOtt 
or tlM Htlptloa t.be r«ard wu laadtquate fot a dedtlon upon t.hl cODIC.ttutJouJ 
problrm. h wu vrpd that the p1rtla. tbrou1b colllbortdon ln the ~ Md 
In the pnMntatlon of tetdmony, bad not Rllde al\ M<Urttt rtpreeentat.lon of t.bc 
f ltlt ulldtrtylnc t.IM mtt.loo of lbe Act to tbt noriaelaatlon ud tbt comtltutlon­
atlty of the Act u applied to tbt: dtbtor. Tbt Su,prtnM Court dtDd cm"""-. 
,,, u. s. ,,. (19J6) • 

.. wtr.rYw the ('Ollltltv.do.Hty of •• Act of c...,,.. aft<tlal lht pub& lft.. 
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bJ the Sep.. c-t o1 a wpeedy-ol the Public UtBlty Holdill(I Coq>any Ad ol 1935, -sbt bodl by the utility ._ wl by t1M GoN n• m the 111«1r1c BM & !Mr• ... , reinforced the --of the prop ·h for dlnct revtew.• Tbla Is the ~ _ .......... _..., ... 11 __ .. _,. __ _._ 

• Jlll'tJ ....... pe "'" of m.t.ce ... ...- ...................... , of IM A.et. • A ..... ol..,...._W_.k_, ,_,.,_. g, • ...... C ~ io _...,., __ of,., Publlc 11tllity Hold· ... c.....,. Ad of •w .............. ltl b I .. , CIMld .. _ ................. ., ........... _ ...................... ... - ........... Co. n. S.-Ceotrt ......... ...,....., _ .. tojolo • ..... 2 ..... Ad ad ..... ol die .... COIU'l hi tU& c:w. Ludil "· Nordi·Amsku Co .. •Mu. s. •41 (JtJ6); • Nou (191f) JO Bu:w. L SD. tsJ. u,.. • ..........._ ......_ u. r..-k o1 • ,_., •c · de ..... dlo pudoo, ,..., llbdl ...... ,., nldlt1 of,.,....,....... pro- So­- a a-. c-. •· - a...i a...,. eo • .a r. s.,p. .,, <s. o. N. Y. ltJf). M _. - ..._ 10 ... Clr<ull C- of A~ for dlo Sec· ood Cil<tlk ...i o .,.._ I• - lllod lo ... ....,_ C-. TIM C..· • _.._ ... _,__ ............. -, ... ...,.iy 
.... I •"" ud pola&iDt out tMI &bl .... of dM: NCOfd ... .... 1' le 
.-..,, ... __ .,_.._. TIMS.-C-,i.o-, - --,,........., ..,, •• - ... - ......... """"'*Woe •• - ... /Vt - - - ... 11. s. ... htJt) . .. O.Ylo • • -a X.. L L. lf9 U, S. 614 CltJf), tt..'1 wa u attmpt to tlt'llrt ~ to ,..... ....... of • dlllllct a.It ......... ,.......,..., ... - · ....,_...,_., ... _._,.Ad.. No--ol lact-­..... --·--bit IO ll&w o qukl __ ... __ , 
., ... - ..... ·-..... \ I ., .......... - ., """""' ... w .. - .... -po, ...... -. ... -.11&11-.....i f_ .... of ... Oooa twd •II .. wtm .... ....-- lil .... wp ............... t ' ; _. n. tllil: ,...._,of a -*IPlk*Y of aiha for WUll of a JiP"d1 dlclillm. c...-.n •• .......... ....._ n. .-.. o1 ~ '° u. c:o.r.. ., a.-. .. c I ............ 11--."' 11. s. ... (•t,161, -,..d ·--... -,., ............... of ... ._Act ol •tJ• 
............. __,.,.._....,,_ .... __ ~_ -· -.•Go•• ,,... ........... ~ c __ .,....,,..,._.., .... __ .,_.. .. ,., 
_ ......._ tlltGelol a.., dlo""' _..., - Act, dlo Bftu...._ Cool c-n.lloo Act ud ... ,,,_.. IU oo l'Wlproloe - oil. TIM C..• 
_.., ____ .. _..,, .... __ o

l

~

l

o

 

- ............ .-., of ... Ap1culturaf Adj- Act, Tltloo I ud D of dlo NodoMI - _,,Act ...i ... T- v...,. -1 A<t. 0... ~ ... -,. ol ... N- Lobor ...,_ Act ud ... Sflwr -/Vt.,,.,. - ,.,....._ C-._.., • ..-.,. TIM c;... 
_.., ..... __ ,.._.,_ .. ,.,_ ... _ 
Plhoto - loYOIY!ot .......... , ., ... --c- Cootnl Act, .... 
... ----'---- .... -... Lobor Act. 
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or Sec:tloo • of the Act.,. Finally, the Inevitable lrrhatloa or Con­
areu at the free-banded way In whlcb alngle Judges throqboul the 
country enjoined tho enforcement of some or the m01l vital meu-

" Sectloa • atw. a.II partlel • riPt to appeal lO lM SuorwlM Court from uy 
._locvlory or a..J i....... or decno ......... a docWoa aplul IM c-au. 
lloed<y ol u act ol Co.-_. by UY'°"" of IM U- - la a - to 
•i.ac. &JM UU&ed SU&....,. fiiPDC:Y, oecu or cep1o,.. tknol wu a puty or to 

wWclo IM u ...... - lied-·- .......... 10 - ' · 'l1le ........,........,. ol lllc.,. --ol IM A<l loo..._.,......,_ .... '111ellm __ .......,....,....,,_ __ .,...,IOdoolM 

1Mory .... 111cu..._.-. ....... _ • ...,., ....... .-u ...... -.111c 
r'fltat to appeu bi aay pc "• ID _.... It WM not ..,,._,, tcpc .t la wtllda ... -.-.o1 . .......,_ ............. --.....-....... 
"'"" - IM_... 111.......W. 'l1le rW>t ol - -1 .. doe S.-C..rt ol IMU_S-_P.. .. doeU ___ udOlloiP1 
..-................. 11--lled-lo!Mlo--- ••Colle. 
Ille. J'll <iu1>. TIM !Mt..., doe,...., ol - -1 waa ld-,. IM u­
- alooo, __. k waa a party or..,._.. k lied._...,, oalled '"""1-
u1tJoo&l dlAaakl-. lillllknt v. Ulliud Sc.ata. 11t U.S. J46 (19~1); Columbut 
a Grtcavlbe R)'. v. Miller, 113 U.S. 9' h9Jt); .. J.Acla. h9J1) S• HMw. L lt.P. 
,41., 140-51. Aware of t1*e doubb. lht Smai. Comatu. on Jlldldt.ry chanpd 
Lbl &.Mory of tlM bW to pro\llde that the Unhed Staltl llt.ov.ld blco ... a party, but 
only on tbowtac that It had a lepl Jatnttt In llM catt. n. Commlu.ee 11ated1 

howner, tbat th. LDt.crelt wu DOt ltmltcd lO a pecuniary latmM but conted lbt 
rtcJiu aod dulllo ,.latlot to oovndp11. S.. Six. IW. No. 96J, 15lb CoOI., ut 
S.. (HJJ7) 1; c/. Tou v, IDtmtat. ComftlitlU Com.., IJ8 U. S. 1,st (1912); 
I• H Ott., •JIU. S. s6', "4 (1'9S). 'l1le s-i. Co-ltee ..ullMd doe ""ufn.. 
ISWDI t.ht UM lo'ftl' «Miit lad dM quadoa 111-..........a, ud .... led .._.)' ob-­
l«tlo• 14 IM a .... biD by puUlQI 111c - malloc "' ._. In lu ..,.., 
fonl. Sm. Ru. No, 9'J, ,.,,..._ 1lw bill wu ~ b)' U.. ScMc.e. alkr lllc l'C'­

qulrrmot ...... * lowr court 6Dd tlw ........ •betM&W ~ beca eM=W·ed 
t1C-.lllc.tJ•S(•t17l- Tll<_,,,__.,......,..,. __ _ 
lbe!Moryol!MS-.. bll IM< 1M Ualbd--• put71Nt t.-ud Ille 
~lb&•.- u-Siua1oa ... 1op1 .. p_..._, k-....111c 
~&Ml tbe ~ -~ a.lcct tlM pablc fntft9l. ,, Coaro. 1llc. •.s•1. 
llOS (•UJ). 

ni. --...... IOI! - ol lllc """"of - - and - bl1la. 
'"'"""' 1u .,...- lb&• doe u- 51.a.,. ...., -Id -'- 111c a- bill 
......, ._ lbe -- _.,.,...,. lbat lbe lal'"" of IM UollOll Sl.auo lo • 
favorable M:llio• u to tbe coutltutkt61lity of a ftdtnl lbtute. IA a c... \0 whJdl 
ncltMr II aor say of tu tp:Db II a patty, b IUlldtal to a.ta 1 cua or t"OCltlo¥cny. 

By ""°vldioOl lbat lbt orislml puty lojuNd by lbt -· apt"" co.Ulullo...,y 
could 1ppMI, &.be Staallt blD made It uDMUMry lQ any (Ml iQ Whkb thJt rtpt wu 
tJ1em-t \0 COMlder the Oovmunm.t u lht only puty whoee lnltrtlh coukl ....... 
t.&la • eut or c:oatrovtrl)'. la audl cun It would bt pomilblt to 1upport U.. partld .. 
p.Lloe of the United Stat.a u bebtc merely 1u.Dllary to • c:oeuovmy altMdy le 

·-· ••• w ""'""'°"' '-'od ..,. tht s-.. co..i .... •loldl lloWd tht rlPt of IM UDllOll SI.ala to ia- to""'° bl wloldl k lied a ltpl ,_ _ _. 



611 BAIV A!UJ LAW 11.J'/"' [Vol. 51 --enacted mede IDevitUle lhe ncim-t of SectioD 3 for a court of three juc1p1 to Mt ulde the wD1 of eo.icr-." Tbla feelills !med wldl ~ clerlwd from die sravlty of I.be luuel praented by lllCb Udptlon and from \be desire for their dloroulh aplondoa before Ibey r-iiect die Supreme Coun." Tbe - Judldary Act con••lm IDevltable fralltlet of drafts­manship. Like all lu predecesoon, It wD1 have to be 1upplemented by authoritative con1uuctloo." But die~ of die aew 
k ................ -e1_......, ... __ .,___ ... tillit o1 u. uidled scac. '° _...... .. · · 1 1 .._ ne eo1ftrtDC1 amend~ - ·-~ -...,,. u-. ....... - ....... el ... tr-
_ .. ..,...... ... _......,. .. _ ........... , ... trolted - .......... oult ol IU ...... - _...,., ......... problooo ........... -... ~-- .. _. .... -. n ,,,,__ ..,. - J- ptl<tlclJly lorad "' f ' ol ... Public lflll· ky lloldlao C-0,."" el ,..., ... el ... ' ..... el - plOjacb -nllt u ., ... H.-._ ._...,.Act ol •tJJ ud "'" ' _., Rlllol A.....,.......Ad olltJS. AHi ' 1"'1 __ ., ... _ .. _ ... A,pbil.1lnl ~ Act -. I 11 1 t "1 .. Jwdw, TWe .. tolll6d· ....... 11Juacd .. 1ottr1,,_wldltlle_.ol ... H._.Lobor...._ ""..._ ..... .-...... .-i.. .......... ...,. ,__ .... --ol~ll...,,,_wlllo tlle _.olTlde I el ... ~ ·-a.c....,."" el lt)J .. wlllo ....... ..-el ... - ... artcy Act.. S.. I•,._.., .. c.,., ,....., Ad•., c,.,,..,, Sar. Doc. No. 41, ISlh Cooa. 111 S- (19J7), ......,, * .,..... IMP .., I , .. I la:;w I .. awld by .. G• --...-...., .. J_ -by J ..... 0... lo T- llldrlc Powa Co. ., T- Vally A...,.,, 11.. D. T-.. Die. t .. 1tJ6, ttr4, 90 F.(..t) NS (C. C. A.611o, 1937) . It,,.. IOll .. tcd, lo 1 lotl# .... lloe CWnuo ol ... Allll>orily,lllotlhllljuctloo_lhl........,.f1.-lo-­...._ S. ,.,._.,., M C.... ,......, Aa1 •I c..,,.u, Sar, Doc. No. 44, !111> Coos, 111 S- (19)1) ,_., For ... 1 ..... .- 11oc 0- 11i-uoa .,_.la C...-. - •• 0.0. Ra:.*"• ..a,.......,,, 114~ (1t.J7), WM•· fft:f .. , .... bem llM ICIC'd6c lllldtcarJo. u • IDAU4!r ot ............. i.w of ~ ...... --... --e1 ............. ,i.i--.... ~ ,..._ • u.. .W. ,,_, of ...,..,.._tal activity uou..1 a - o1 dft.. ~- ..,.tloo .............. el ... -......-.. -n Sec:dcm J _....... dliM ~ Of per er lntuac:Uoot nMnlatq' t.IM mfoftlllllMt. or opmUoa of u Id of eo.p._ • ......._.._. *8 bit _...,. .... -Jodol-- .................... _.to .... Suprw eo.rt from ur decrw snndlll CM'..,.... u talarloaatory "pa eel ~-.... ~ 
n --., ....... .,_. ...... ._c .. nsrutodby ... _ Aao.lhloicll••l_to ... __ .,_.. .... ~­n. .... el_. ..... ...,_ Coort ,_ ... _ •• • - Judie --· ...... bl>--pnd .... _. ..... __ el_... o. ............... _. ..... _ _, .. _..,_ .......... 
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procedure, u bu been true of all Important jucllcWy Ida, will 

depend ~ cm the ...,...i eovironment ID wblcb It -· 

Tbut It becc mes llheer speculation to eotlmate the ~t to wblcb 

cluheo between Coagreoa and the jucllcWy -.Id haw. dlllered 

hid the ew:tmeat of lut AQswt eowr-1 comtltutlcmal adjudl­

catlons llnce March 4, 1933. The materiala for prophecy of Its 

future comequences for American comtltutlonal law are DO less 

eslpous. Some obvious flCIOn ID the ldlnlnlstratlon of the Act 

will llmlt the freedom of the federal c:owu and that of the Gov­

ernment u Utlpnt. The requirement of three ju• enwi. an 

ablolption of judicial raowas wblcb may have unexpected reper­

cuulons upon judicial eftidmcy, abould there be a plethora of Uti· 

gallon." Again, the coune of litigation is not automatic. It de­

pends DOI a Utile OD the ltrltecY of lillgants. To the estent that 

the - Act makes mandatory appeals to the Supreme Court from 

rullnp advene to the validity of legislatloo, it drcwmcribeo the 

dlscretJon of the Attorney General. But these are all facton coo­

Wictnt upoo lalger forces quite outside any jucllcWy act.. Tbey 

depend upon the future of legillatloo, its range and volume; they 

depend on the lmpresnatJna political and psychological atmoa­

phtte. The Judiciary Act of 1937 is part of a cootiouous history 

of intttplay between the judiciary and the other branches of the 

government. lmofar u the Act leaves creative ICOpe for , the 

courts, its ultimate slgnlficance ID that historic proceM will be de­

tmnlned by the Supreme Court's attitude toward the inartic61ate 

major premise which underlay the enactment of tbat'lltatu_!e. -.--i..1-.... --... -..... ..-by - .. u Tbt de"'°9 of • Ila)' ordlr which wae med iii Laodlt v. Norti. Amcrb.a Co., 

199 U. S • ..a (o9J6), may be - to...- lllo ..,.. of ,..,. bl..i..cl bl ~•Ill· 

ua.eu. ~ of die -- .... by ~ tllu .. W..J-. cout. n.i. 

..,. .. I I I ltd bJ lM ...... O.t. pllilldl .. • IMllW ........ .... 

, .... , - ...... plaiDt pfalnl)-- ........ -· lh""" l'Moly, ... u. s. 
lO (>9JJ). Tllo..._ bl the obllp10fY jurlodktfoo of lllo Colut Mturally dJnru 

au.doe lO Ille ekt wlddl .. wm ...... gpoa die docMl of * Cowt ... period . , 

.........,,. tnbtruft. All ........... , • cw .. tM ... '"' ,.,. ..... 

!loot 1llo - ., Ille - of._.. en.I by !loo Act wll louply be·­

by u locreue la 0.0. dilpoled of oe I.ht Jurtldld.Jon&I tuUIDfftt 
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3 
U It be true that aubltantlve c:omllMJll law wu "gndually ae­cr<1ed In the Interstices of proc«lure " " It II DO lelt true that pro­cedure, In large meaautt, bu determined the coune of Amerltan CODStitutiooal law. To utilize the tedmlad forms of litigation deviled originally for relatively narrow controvenlea between • man and man In the adjustment of great public luues, II one of the most creative achlevements of lawyers. Tbe transference of ordinary legal procedures and modes of thought to such polltico­lrgal controversies could not have hem accomplisbod, and cer­tainly could not have maintained Itself, but for procedural sale· guards devlaed partly by the Supreme Court itself and partly by Congress, by which the 00-:ne of constitutional adjudication was to be confined. With lull consciousness of the terrlJic Implications of I.be power of judicial review over leglslatlon, partlcularly In view of the silences and spacious phrasing of the Constitution, I.be Supreme Court evolved criteria and practices for the eurclse of its " d<licate" function. And IO It bas come to pass that the his· tory of substantive constltutlonal law ls Intertwined with profea­

sioos and pnttic:es delimiting the cootroversies which I.be Court will take, as weU as the scope of Its decision when It takes them. Despite the most tempting appeals of patriotism, the Supreme Court at the very outset of Its carter declined the r&e of adviser even on legal aspects of policy, and defined Its function strictly as that of a court of law. In r 793 the lint Oiiel Justice, on behalf of himself and his Associates, in graa!lul Addlsonian language, abstained from advising Washington " mra.judicially ", "being judges of a court in the last resort ".'• Nor could its opinion be solicittd merely because Invited through the formalities of a lepl 
u s.. M.Aur1, E.u:r.Y Lt.w Al'D CUITOW (11&.J) l89+ quoted In l(Am..&wo, Eovm (1909) t9J. 
t• .s JOID'n'CIS, Cou·· o.at c ao AA h'nx: ,.,.... or Jou JaY h'9•l 416. n.. Court -'Pt ....,. bi.Ye '" .Upped lato tbe ~ of a prtCtdent that woukt have men/led the EatM _,.upon our ~"' J. B. Ttina, A4-W-., 0-1 k 1.-.. r...n (I ... ) JrS<: <I .......,....,. A.,_, 0,,...., htJO) 1 bcYc. Soc. SaDcu 47$· I• at ... two hiltuc.. bodl alt«lai Monroe, the Court dc1)lrted from lhll prlodple. t H\ntTlll Mrua, TuAna .uio Oma blTDat•noit.u. Acri (1~1) •Jtt 1 WMlO, Talc Strf91:1a Covn Pl Uimw h •n:I H..,..,. (,...,, fllL 1t '6) stJ-tf, 
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.,..,......iing. Before tbelr reply to Wu!Ungton, the Jusdca In­

dividually, In matters comlq before tbem on dradt, b.d reflllCd 

to ahare In the enforcement of an act of Congress wblcb did DOI 

leave them llnallty of ldjudlcatlon." 

" Judicial power", ~ Wp, bu ID orbit more Of -

strictly delloed by well-recoplzed presuppositions regardlnc the 

kind of buslneu that properly belonp to courts. Their buslneu 

is ldjudlcatloa, DOI speculation. They are concttned with actual, 

livfq coatn>Yersles, and DOI abstract dlspuwlon.'' While ld­

judlcatioo bu pbues of lawmaklng, I~ DOI courts are 

poltcy-malr.en In the large melDfq of the lenn.'' Courts, there· 

fore, act wlr.hlo relatively narrow bounds of discretion. Their 

Juriadictioa is CC1111ingmt upon the muns of illumination and the 

resource for Judgment to which the ~ of an Anglo-Ameri­

can litigation limit.a them." To be sure, these are the historic 

deposit.a of the operations of courts In the English-speaking world 

for centuries. That is p<tdtely the strength of the~ of 

judld&I stlf-llmlwloa. But these considerations, r-..1 as they 

are In the profound empiricism of the eommon law, have sped&I 

significance when applied to the peculiar function of the Supreme 

Court In ·our federal scheme. 
It is uue enougli, as a matter of doctrine, that the Supreme 

Court, like every other Anglo-American court, only ldjudlcates 

" "->'burn .. Cut,' n.u.-.. 4lOD. (0. s. ,, •• ,. 
" Uakcd S..U. Y, f'ernlra. 11 How._. CU. S. 1111>; Gordoe v. Ualted Sta-.. 

, Wa&. !6• cu. s. •lk), 117 tr. s. '91 <•"4>; ......... ~•wan. •OJ cu. s.. 
•169) : S1aow M-iact .... Co. •· W"Pt. 141 u . S. '96 (•'9•>: 11.-... •· 

United SUtet. 119 U. S. J46 (1911); WIDlait v, C1tJc:aao Audkorivaa AN'I~ 177 

U. S. 174 (1911). Tbue mu bl u actual ad¥me ..._ bdween U.c lilltMU. 

Loni • · v-. I How. '" (U. S. 1lso) : Qlcofo • G....t ~ Ry. • . Wei-

- •4.1 u. s. "' ""''; Soudt 5- Hll Gold - · c.. •. - -
Gold Mio. Co.. ••l u. S. )00 h'9>1: - A....._ 1111111 • · }.._, •It u. S. 

IJ, IJ (191:t), 
tt S.. Guv, NATVU Ult SOUllCD or 1111 I.Aw (1909) 111-30. 49$'"$11; 

Hot-, J,. " 1ha, ID SoutW9 Pad6c Co. • J-. 144 U. S. IOJ, 111 

(190)). "I ......... - - tMI ,..... do ud - ......... bot 

dwJ CU do IO .,.. t.l'd'"b: tMf U. eodicd &om ..a., to .......... 

-- A --lawludp<OUl"°'_,,JtWMti.._ol_• 

don • bit of ldltotlcal .-ud DD aol •fora h ta 1111 COW1 ... 

" s.. ,,...,., c. J. --... lo --• • ....-... ... _ lrldlo 
Co.. u Bow. sit. Jt• (U. S 1&J1) : lrwWt., J .. J' .. la ~ 

N.... 5n'Yb • • AMdttad ~ .... u. s. llJ1 ,..._., httl); .,......... J .. ... 

-'°""1 la l'ftimY.....,_ • . W• V.....-, 161 V. S. W1 '1k4 hipJ). 
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the rights or litigants, even lhouch a particular 110,.tloa may 
Implicate a comtltutlonal lsaue. But hOW10eVU Inescapable the 
duty cast upon the Court,•• the collleQuenca or IDvalldatlq legla­

latlon necessarily involve a dash within the dl.llerent organs or 
government." The legislature or a 1tate or Its governor, the Coo­
gras or the Preiidenl, baa aflirmtd and the Supreme Court bas 
denied: that Is the essence or an adjudlcatloa or uDCOGSlitutlonal­
lty. Tbls mak.. the dtdslve dllference between lltlptloo en­
lllHbed In alfain of state and the staple bull-. of adjudicatlng 
ordinary private rights. To oblerve the lradltlOllal cOllditiCJlls 
binding Al>glo-Amaic.m..couns In the eserdle of their Juritdiction 
baa, In COllltltutional COllttoversies, the added and vital sanction 

"Bl.AU\ bs s~ Coon &ft TD Connnrr'lmf (19u) ,....; J.B. 
'h.An:a. <:Am 6lr CO#iihbiWAI. I.Aw (tit$) 4' ti #f 

" lo u - u ,,.- ol tloo A-'- Bu ..-!loo, Job W. O.vio, 
l:oq. told:• lvt a-11.,. tk IVacdooo ol tloo covt, .my..., do DOt p -
""' bqoad ... odmlnlouatloo or i- to IDdlYldual .......... • • • Sllall .. 
•>' that wbtn an Amrdcu lt&Ddl MfOR U.. covrt dm·ecttae ripll slvm him 
by th. WPf'ftDI la• of tN Jud. tM cO\lrt lbaD bt deal to 1111 appeal1 Shall 
wronp vWtcd upon him by tha IJlccaJ -... of ~ or aeplatW'C!t be 
,_ opc:n to mtrc. than tllioeo •bicb bl ma)' tultt" from <»U~ or lhertflt or mlll· 
t.tJ')' tyrut. or dvill.u cntmla > If Lh.11 brt to, lf In any IQCh cue. lbe can of 
the eourt JTe lo be ck>ecd apbt tum, k II aot &hit poww of LIM covrt thlt bu 
.,_ r.duml but tk --boqlot rlclot ol tloo dllloD !ht la takm • ...,, •• 
0.Yla. /+uereJ. 0.7 h"blestl ( 19s1) 4' A. 8 . A. Ila, 19J, 104.. 

V- tllao _., by Mr. Davia, Loni II- made tloo lollowtoc 
-.....ioo.: • Y0ttt .....itutloa la ......... ud - lo ~ .. w1o1c1o 
caa be praeo .,.,,, ..,_ by tile Suprmic Com. r. tMa - ,..... ,.._ are 
the ...ett of 70laf ~dw. V-.r OOlllldt11Uoe la a cuWr. ctoa....t. It , .... be_ by U..S-- Coun - ii..- - ol- ....s 
ad.milted muter7 .. ..., .....,,. <mtncL nit ~,....... • bnU­
ntv- ot...,..... ....i. ...-m '' cd alld ••• t Leert ctr.up. Wkdwr 
H the (Otta beMad "'olil 'o==TY .... beoome w"'c ud ...... ._.... tbc 
.,...kwa.ter ..m .,.... • • be kt\ for die: hrtwt ~ ...._ livl aa oauidn 

- l•Qr ud alloolai.!y - tllot op to ii.. - Ila..._. ... -
utt"fmdy edequau. Vocu- Praidnlt It ooe for •Mm t.tdl(tllalJ I ltiaYI a snet 
ldonlnUoo; ud .,.._ny • ~ .. _ . Illa ....iy - toda1 Clnled 
• ntlnly "'th hJm. But turcl'y OM rdatlltat W'M I tltlle 111blte. He takl that 
lht Supmn1; Cowt bad DOt llM flsbt .. d1Hw•t to coaetnM yovr flUlda1Deatal 
coutltut.lonaJ clocumaat: but OQty tn rdltJoo lO U.. -... p,_ttd by aa ladL­
vlchaal HtJpt.loD. But ii thlt lo uttbut• .,...,.. • "">' llfiou• duoptJoa1 Wbea 
an t.M chaDmpd by an hMU'Vid\W ™- tbt Q'IMtdoD •hrtMr a ... It collllltu· 
tJo.J or not. U.. dec:Worl of t.k SvpmDt Coun ~ lhil quMlo. for aD 
dmtr ud U &hi decWoo II .,._ lM lietWaturt, tM 1tta11pttd •• 11 ltrtppod of 
lb .. ._..i aut11or1ty.• .._, r._ o...i.- t/ ,._ ,....,, c-.. 
""' M IM Ud 'IJl1 y_., ( tOtl) 41 A. B. A. lu. 114; tt6, 
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of a¥Gidlng Wldue polltlcal ...,..t1k11. To this end the oomDM!!!. 
law attitude of judldal emplrld&m hp expreased Itself In pro. 
cedural doctrlms more sharply rdevut to conatltuu-1 ..a. Ill myriad Instances the Supreme Court bu 1111"CIUllCed rules of 
self·llmltatlon to avoid enterlq Wlduly Into an area of polltlcal con81ct or eaJargiQg !hat area ....,n .. 1y. 

1be Court la - the forum for a chlYllrous or disinterested de­fense of the Constitution. Its bualneu Is with self·regardlnc, 
lmmedl1te, secular claims. I .egld•tlon will - be struclt down 
euept to vindicate a leplJy prOCfJCted lntaest;" damoae alone la i.nsulllclent." But an uaailant of leglalatlon can ooly urp his 
interat, not .-her''-" One ca..- object to a state tax u an infrinpmeot of the commerce clame when the taxed tranuctlons 
are outside the bounds of interstate commerce. To be sure, this OYUS!mpli6ed genera1iJation IDIOtben suhdetJes presented by a 
statute which apparently covers both intruttte and lnlersllte 
deallnp In a single, unseparated provlslon." Tbese subtlelles tx· plaln tbe confusion and 8uctuatloa In 1PPlyiQg the pnenlity." 

.. Staru v. Wood, 136 u. s. 'IS (1915); Fa1tdt.Dd v. Rqba. •s• u. s. u6 (1921)1 w...dlUMtta Stat. Crup v. a.toot 11-i U. S. S•S (•9>6). A ani)'" oAdaJ ...... It Mt ...... ~ Y, ....... 191 U. S. I.JI (IJOJ); Bruton eo.1y Court v. W• Vltsllda. JOI U. S. 19• (ttol) j c/. Ta:u w. latmta.t• Comm.a Comm.Won, •s• u. s. ).SI (1912). Nett.IMr ll LIM latenlt of • ftdMJ ~la ludo lo dll lldonJ '-"'-. F~ •· M- 16• U. S. .Wf (19l)); t/. Crulptoa Y. ~IOI U, S. 6o1 ( 1179) • 
.. lhryt v. ~ 114 U. S. JIJ (1814); All.beJbl Powr Co, v. ltk•1 U. s. Sup. Ct., Ju. J, 19J.t; ef. Tru.u v. Raldl, •J9 u. S. JJ (191s) ; Pllttt v. Sodd;)' ol 5'11i.tn, 16& U.S. JIO (1915), 
" A- •. n.. - · J WoL "4 (U. S. 116Jl; 1)lor •· Jodps of dll Court of ~tJoa.. 179 U. S • .f0$ (1900); NewVort,.zrd. Hit.ch v. Aardo111, 104 U. $. IJI (1907). 
.. Tltiert .,.. two ...... atpedl ot ,.,. probtira. ne .,. ..... wkn • puty 

alKt.td by ........ UPft ..... --·--dire --Mtvtory ........ - be .-udoool. n.. - ..._ - U.. pany ...- U..1 la llll pankulu .......... la - .......... lo ...... ~ k lo -""-! .. 
to - tWnl - 'No - - ..... la - • • - · '" u. s. )66, J91 (119'): "'lt..,. llGt be.....,._ to.....- la Ga me tioa t.Mt ~ t.bl pt'OllCUtlol!I In um cue wu aplllill tbe •plo)'I'!' of labor, who appe.ratty uader tbt 1tatui. S. the only OM lablt. W. dll..a ii llOl • __. U.U Ml r1Pt 
to - ... - loldiofocl - but ....... Id - •.......,........, to Mt......,., - .................... ...,. pleoM lo llllopd to ... ........, -Aoi.ttd. The .,...,..., woukl cmaildy comt with betttr srate tad cnattr CC11ftC1 from tbt latt«r di&" 

n COlll!att ...... a nl Hatch" ..,.._ 104 U.S. ist ( 1907). wtU LlatU 
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Jutt u equity, at common law, crated Its own jurUdlctlonal 
problems with special reference to the avoidance of friction be­
tween two tribunab, 50 reoort.10 equity for lnvalldatlns legislation 
senerata its special probfuns, II needleu friction between the 
judldary and ocher branches of government Is to be avoided. The 
evulon of the requittment for damage that cannot be compen· 
aated bu a pungmcy of consequences In tbete public law con­
ttoversles which strikingly -ieru- tradltloG&I equity pnctitt. 
Public lntttest, bowevu, exerts contndictory pre.urea. Con· 
sldentlom for abstentioo from decision, unleM technical equity 
requirements are utidird, are mot with the temptatloo to malr.e 
uae of the llnible focilitie of equity for prompt allaying of unce<· 

talnty. Alld 50 tbe cases reflect an oodllatlon between a very strict 
and a very easy·going attitude toward taking equity jurisdlctloa 
to decide constitutionality." Even wbere CongftSS for obvious 
fiscal reasons has withdrawn power to enjoin the coUection of 
federal taxes, the Supreme Court bu grafted exceptions upon the 
ststute." 

The fecund possibilities of equity have been skilfully utilized 
in proceedings which Introduce distorting elements when em­
ployed for a constitutional ·adjudication. The ordinary stock· 
holder's suit invented for she adjuatment of Internal corporate 
dill\cultles, operates In ap envi~nt very dilferent from Its com-

Co. •· IM, 1&1 U. S. $17 (IW): ~ T)'ltr v, J ... of UM: Comt of 
............... IJ't U. S. 40$ (1900). wb Wlldit«r., PSm.ttt&. 176 U. S. IJ (it.ti); 

co.part: Crom. •· ~ 192 U. $. JOI (1904), wldi Piftu Y. s.cldy el SiltcrJ. 
.., u. s. s•• <•9's>. s.. a11o, s..... s.,_..,.,-' s.,.,._, c......, ,. ,.., 
S•,.._ c- htJfl s• a.a.. L. ltrr. )6. 1>-1o6. 'Tlot _... .._ durlooc IM 
•9JS tmoln ~-Pahlt &tcsCo. • . G~p. ttl U.S. 1t6 (t9J6). 

u M00t 't. Tau A Nn- Orleut R, R. Jtl U. S. 101 ( ttJ6), ~ a 

lle&k~r lmllatloe - the - ol lol...nlw rtlltl lo -••lloMJ .._ A 
cottoli ~ IOQlht a maadMory ioia<:tloe to COllPtl a rallrMd to acerpc. for 
olllpmmt ... ,.. wbklo lioded the bt.lo lap "'lllu.d br tlle Bukllood Co<o.o Coo· 
trol Act. Thitrt wu ao thowlai: tbat tM plllnlll wu vuble to movt tbc mmln· 
lat eonon : hU main em~t wu that If be MOVtd It by the dM:q>at 
mtthod, by IMsylna estmpdon ctttl6catt1 rrom prtvate PtT'IOU. be would be 

unabh to re(OYff what be bad paid In the fYtftt tblt the Act wu wt.quentty 
decllrecl uD(OOtllluUonal. Tbe Supmrie Court uphtld the dtc:Won of the lowtt 
eouru U..t LkN...., ao ~te ~ at i.w •lld rtfued tn ~ Ute con~ 
ttJtulloulky of the .WYle. 

•• See MlDtr •. Studard Nm Narpriae eo .. ... u. s. ... (ltll): - Nott 
htJJ) 49 HAI•. L. Jln. 109, 
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mcm-law bllblw as tbe oft'epriag of a friendly procedure IO baw 
lq:islalinD declared uncOllllltutional." Tbe tlme-booored rfcbl 
of a receiver to ulr. lnttruetlona from bll judge II Invoked In a 
wholly dlfterent conlesl wbea be ub bll court IO pua on tbe valid­
ity of an Intricate and far-reacbins slatute wblcb may alfecl the 
estate." Plainly In these altualim. the cW!dlng f.aon baw heal 
views oo tbe deeper problems of jurildlctlon. llltemily of coo­
viclloa coocernlng lbe Court 't duty lO abetaln from comtltutlonal 
adjudlcatlon untll ~Ion II really unavoidable, rather lhan 
knowledge of recondlte equity leanilnc. bat determined the fate 
of lbete modern equitable devla!s for t«Uriag comtltutlonal 
review. 

The Court bas oot merely heal alert apimt the me of commoo­
law procedural forms when they are DI-adapted for conttltutlonal 
adjudlcatlont. ll bat also bulll up a body of precepll derived 
from ill general pogtulate of aY<Jiding comtltutional adjudlcatloo 
unless the cue compels. 1'lw means an adequate dildoture In 
the ~d of f&ClS which m.te the comtllutlonal issue an uicmt 
and not a hypothetical problem," as weU u abseftce In the rtCOrd 

" SH pp. 61t-J1, ,,.,,., 
" la lwc.o, IK. • · WWl..U. I• r .(fll) ''' (C. C. A.. .~. •tJ,•). "'"· 

l#iN ... , u. s. , •• (19J6), .... ,. .cc ''· • .,.ckJoa for tiraluvcdolll .. 
to ... -.-, of ... ,_ U- H.,.,,. C4....,. A<1 el •US -
lkdlor ... •.....t..._et ......... _.,,tlw.,_...W.....,.. 
IOIDdn tbl Ad ud wkMr uy ol U. proPOlld pliull ol •eotl •n•loe wo.W be 
fcuiblo. Tllo 0. ........ 1. DOI a putr to lhc o......u.a. foll that It dWloopd 
llle velldlty of vitel lcWelioo oo wllolly _.1ad .. -•mptloo .,_,_ by oo 
loodoq ........ _..... .-do 0.. - - ·- llle Go•• - ... P*d. ~ .... ...._. lled .. --'t..r twW, ... dat -~ c:oe-
troYCl'I)' ........ CGllldtlldoMJk1 • ' tlie Ad ... ~ n.e Ct...,...... 
- ........ A<1 ~...,..,...,..by ... ·-.. ,_ llle .-.. 
ky of ~tlo•, &Dd fare.Mr ... ted cbat the only tied af a dlcWol apoe the 
conac.ltudonalhy would be to lttVt u .. ad"'9ory oplaloa for tbt btodt of one ., ................... -...... ~, .......................... ....... d._.. .... , .... - ... £ ... ~ .................. wouldbo- .. 
tht fact tlliat tlw buc:W ~ of tht corponuoa wu _.. U.l .., recw~ 
plliatcm ...... be ..... ~ wt ...... ~ r-'t.. • t ·­w ....... -.>il>J __ of,... A<1 W-.. _..i... 

., ~. N. v. a P. s. s. c .. "· c I h•u• of Emlpatloli. llJ u. s. 
JJ (tUJ): HammoDd v. Scbrippl Bu. Une, lac,. 175 U. S. 164 (1917) I Abruu 
v. Van SdWck, tVJ U. S. 1U (19j4) : WlWa.lte 00 Co, v. Unhcd $Qt.-.. tOS U. S. 
100 (t9JS); VHlll v. Vu Sckkk, 199 0 , S. •S• (19J6); cj. ao...\ Pa.rm 
l'YodocleCo.. lleldwlo, •u II. s. ... (•m>. Nou C•t.i6) .. 11.urf, I. ... '41; 
-... • • ~JOO U.S. •• (IU)). 
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of a legal ground other than coaatltutlonal on which a claim may 

rat." 
The Court'• pneraJ doctrine of awidance of c:oastltutloml ad­

judication brougbt In ib train tpeClal canom of atatutory con­
atrucdon. Neeclleu duh with the legialature Is avoided by 

construing 1tatutea ao u to aave them, If It can be done without 
doing violence to the hablta of English apeech." Indeed, ao wary 

baa the Court been at times of entering the domain of consdtu­

tlonal dlscuaioD that It baa sfven constricted meulna to legilla­
tloo." When a coostitutlonal illue muat be faced, the Ml!llMD­

law boetility aplnst dicta, aplnat deciding more than baa to be 

decided, Is reinforced by admonitions of the hi8Jleat 1tateamamhip 
aplnat aeeklng to lorecloae the future." Finally, ol coune, there 

Is the ovttridlng doctrine of judicial review in coaatltutlonal con­

tr~nles &!rived lrom the " dellcate " natme or this power and 
Its inevitable polltlcal coasequences. Marshall gave It Its magistral 

formulatloo," aod James Bradley Thayer, in his clastk essay 

" The Origin and Scope of the American Doctrine ol Coostitu­
tlonal Law"," Its most luminous txp<JSltlon. 

But the coune of consUtutlonal law does not run amootb, either 

.. SOtr • . IA*YDlt• Nub. JL ~ tlJ u. s.. 17J (1909) : Ucbl Y. Vako:l $c.al.9. 

I.JOU. S.. PJ ( 19u) : ~ ~ Co. Y. ADlric:u Sat . ..... 199 U. $. 

ta (1936): c/ • ..,_ Colep • · ~udl1, 111 U.S. 4S (rtol): ra fUm c.rp.. 
y. Mldltt, :1t6 V. $. 107 htJs). 8111 tJ, 'nompoe v. COMO, .. 'ed Cu lidltic:t 

torp.. JOO U. S. JJ (19J7). 

" See Holma. ] .. 4Hllen.t.lq, lo P1nt l!l!Dploym' l.Jablllty Cutt, '107 U, S. 

'463, 5"41 (1908), "' I mutt admit lblt I lhl.Alt lhtrt an llroq rtuou la favor of 

t.be bltttprr&at.loo of llM ltatUU adopted by a. majority ol the ~. But, u It It 

polllible: to r-.d tti. wotda ta tudl • '"1 at to •ft tM eo.c.lt•Uc.allt1 of tht 

.... ltWULIMJ-b<lallmlallW-- n...,.. . ....,. .... 

.. c:arrirr .......... tndt Of a.meft I .., ... comtr.d '° .... O wiDt ell-

-"lo tnldo or_,., - -· "' ... hohb ol EiloW. _.,a.I 
lOIO"'f1ld .. fo1owt.• Co.pan Hotmet.1 .. .. Tow.it v. l.IMM:r, t-4J u. s. 41t 

(1911), wh.h Kot.u. J., dlmaCJna. la tlaotr v. Macomber, 1$, U. S. 119, :119 

(1910). 

u a..,,. Ulllt.ct St&ta v. Oda...,. t R\Mlaoe eo .. 111 U. S. J6t (1909). 
"Co.pain M.)'m v. Uailcld S4:ata. 171 U. S.. .s•. 1J.s, •7•"1• (1916) , wftb 

H......,... C-1« v. U.W S...., •fl U. S. 6ot (19JS): .._,.. h ,_,.. 

- C4ri>.. ,,. o. s. ..... .,.. h9't>. .... O'DoeoPo< •• u-~ ... 
U. S..s•• (•w>1 • C..v. VS,...6 .,,,._L t'4.Jtt <••••>; B..a-.CJ" .. 
~ ......... ~l .... ,.. Y. Alt• a.. JL, 29$ o. s. J,)O,. J7J (19JJ). 

" S.. f'1iltdMr v, "-ck, 6 Cnam. 17, nl (U.S. cl10) . 
M (114J) 1 R.uv, L. RP. 130, reprinted In bAna, LI04&. l:NAn (1908) 1, 

• 
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u to procedure or aubl"- Ftuctuatloaa from period to period 
In the 1pplk:adoo of unqueatloned doctrlnel, or dlvlllona reprd-
1111 their lncldeoc:e within the ume Court, lffectlnc the ICope of 
the commen:e clause or the ".Uence of ~"or due procaa, 
hive their IDl1ogues In the 1ppllc1tlon of procedural doctrinea 
of lbetentlon. Tbe "'"IMtf of the Jut two terml wu rich In 
opportunltlea for obeervlllce of adjective nai. of coasdtutlollll 
law but abo In doputura from them. Numerous cues added 
new stmigtb to old -.... for 6Ddfna them ouulde the perlpbery 
of lmmecl!11e, U111111bigoous ccmtltutlollll c:oatrovenla. Eltber 
the record wa dubious reprdlog the adequate present&tlan ol 111 

luue,. or the right ol a plrtlcuJar party to urge It,,,. or the ju<lg­
ment below could llllply be supported OD I DODCGOSdtutiollll 
ground.'" 

In the whole history of the Court there are few more ltrWDg 
eumpla of the Interplay betwem aploelve polltlcal Issues llld 
Intricate technlcalitles of procedure thin 1everll cues It the Jut 
two terms. To the general public llld to party leaders the 
Atftialldlf''" case challenged the TVA progr1111 llld, derlva­
tJvely, the endre nadonal power policy. For the student of 
federal jurbdlctlon It present«I 1 threshold Inquiry quite removed 
from the tensions of polltJcs ud the hOPes of 1 aoc:lal program. 
The rilbt of o-ge Ashwuder, a preferred stockholder In the 
Alabama P..-r Company, to question a bona 6de huslw ar­
r...,-t between the Conipany llld the UDll«I States wu a 
hurdle wblcb bad to be cleared before the road wu open to Inquiry 
Into the sciope of national power immlDeot In I DlllONI waterway 
system. Apln, to the gmenl undentandlng, the Cmer ... case 
broqbt before the Supreme Coun 1 scheme of Congress, enacted 
after years of agitalioo ud lnvestlptJon, for c1ea11Q11 with the 

" VDla Y, V&B ~ 199 0 . $. IJt ( l t.]6); 8.....,.... 'f', ff.uu1 JOO U. S. 
•• ( 19Jf), bottl .. ,,. Mite tt. 

H t Moor 'I.,..... • New Orleuil a. R., 19t 0 . S. IOI (19J6), da.d ,.,,,. 
• Mte II; Prmler-hblt Salta Co. Y, GN.cup, ... CJ. s. 116 (19J6}, eked ,.,,. 

aote 11; 8urt0, he. v. WWtwortb, 11 P,(td) Ur CC. C. A. 4th, 19J6), em. 4nlU, 
t 97 u. S. 714 (19J6), eked,.,,..~ 91. 

" ' T.- PublWdmc Co. •· Aamtcaa Nat. &aak. '"U. S. 11 (1936); c/. 
, .. tam Corp. ........ '" u. s. .. , ( •9JS). bolll ,.,.. - ... '" Alli....,,., T __ V.., Aulltortl;y, •t7 U.S. tll (ttJf), 

1" Carta"· Carter Coal Co., •ti u. s. 1)1 C•u•>. 
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chronic dllllcultla ol the bituminous coal industry. But con· 
1lderallon ol tbe diverse legal problems with which the con ..... 
slon&I aolullon was entangled was dependent on the answer to the 
preliminary Inquiry whether tbe Carter Coal Company could ralle 
them in the sped.fie litigation before the Supreme Court. 

In both UlJ&ations the Court found Jurlidlctlon. In one cue it 
auswMd legislalloo and thereby avoidtd conlllc:t with concreo­
alonal policy; In the other it frustrated coogreulooal pollcy by 
denying lta legaJJty. But, if rules ol procedure are modes foe ... 
•urin& the wile <Rrcise ol the deliberative process and are In· 
dependent ol the desirability of what is dedded on the mtrill In a 
particular case, the procedural issues in the A sllwarwkr and 
Caltr cases must be isolated lrom the fate ol the lqislallon on 
which they passed. They must be subjected to a critique based 
on tbe Court's procedural professions regarding complainanll 
&ltuated as were Ashwander and the Carter Coal Company, but 
in cases whlcb were unembarrassed by grave political or economic 
conKquences. 

Since a single vote decided the Jurisdictional Issue in both 
cases,'" presumably they permitted dllferenliatlon from control· 
ling precedenta. Where the procedural Issue Is ao delicately bal· 
ane«l It would not be without historic warrant to conclude that 
the scales were turned in favor of taking jurisdiction by the Im· 
ponderable pressure or the public importance of the statutes under 
review. 

The As~cr case Is the latest in a ser!H ol cases showing 
the pen<trating inftuence ol the corporate form of enterprise even 
upon the procedural phases ol law. One or tbe moat interesting 
chapttn in the history of the federal judiciary Is the successive 
enlargement or Ill jurbdictioo through fmacinative uae of thtt 
atockholder'a suit. It was first employed as a means ol creating 
dlvel'$lty ol cltiunsbjp."' Alter a while, the Supreme Co'nrt 
curbed the ucesses or this circumvention of state courts to avoid 
undue burden1 on federal courll and to mitigate t.he hoallllty of . 

IH ln tbe Atbwand.tr ""· 8~ Stone, Robe:rta and Card0to, JJ .. folMd 
i. .ii-1 on 111< J•rlldlctloaaJ po!DL R•Pa. CJ. lad 1,.-, Sto .. and 
C&tdoao, J) .• d&Mtnltd on proc:.dutal groWds In the C.rttr cut. 

1
• • Dodae "· Woohey, 11 Bow. Jl• (tJ. S. 1Sss). 

' 

• • 
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local communltleo.•.. Gradually, the 9tockholder'1 ault emerged 
u a conventlonal inatrumalt of litigation In wider llelda of con· 
trovef9y than ordinary corporate aquabblee. '" In the develop­
ment of thla procedure the Supreme Court at tlmeo allowed a 
tendency toward lu rntrlctlon by requiring a aerloua breach or 
director'• duty which the stockholder, threatened with aerloul lou, 
wu powerleu otherwise to prevent.'" However, In uaumtnc 
jurlldlctlon In the PolJoclt case, the Supreme Court pve powerlul 
momentum to the modern p~ of cootetililg the validity of 
regulatory and revenue statutes thrOQl)i a stockholder'• tult al­
though the directors, as a m&lter of fair buslnaa judgment, p~ 
!erred obedience to the statute.'" WbDe JurisdlctJon cannot be 
oonlerred by comeot, it would be surprisiJ)g if the Govflnment's 
desire for a d«ision oo the merits of the Income tu was without 
inlluence upon the Court's sanction of the prac:tice In the PolJoclt 
case.n• 

The Polloclt case ls clearly a relaxation of some of the rigorous 
doctrines of the Court against con.titutlonal adjudication except, 
as it were, In ezlrtmis.'" It thu. Introduces the opportunity !or 
considerable management in bringing comtltutional confticu to a 
Judicial Issue. II it be s~ted that the practice ls merely a mode. 
of accelerating the test of the validity of a statute that soo~r or 
later will be 1 .. ted, the Court's wbole history of avowalt against 
anticipating adjudication and the profound cooceptions of gov· 
emment oo which they are based, gh'O cooclusive answer. 

, .. Eqvhy ..... 9ot. 104 U. S. b (tlll): Eqtak7 Ridt 1t, 116 V. S. 6J6 
(191J). 

, .. ~ v, FrtlPl Co.. 105 0 . S. tJ (lMJ): s.,ytb v. A-. 16f 
0 , S. ... h ... l; C..U. • L&oao 0,,. $t4dl Yu<ll C.., •I! O. S. tt (•90•); 
Cldcap 11. UiJk. 104 U. $.JU (s907), 

'" Ra_.. v. OaJt,.lud, 104 U.S. 4So ( 1111) l BulillltOD • PaJmcir, 104 U.S. 
41• (Illa); Ott.tc* v Diet.a. to6 U. S. S37 (1UJ): Corbut v. A .... ~ 
Gold Mlolol Co. •17 O. S. m (•901). 

'" PoUock v. tannm' Lou a Trwit Co .. 1s1 tJ. S. 419 h'9s); lnnhabu v. 
Unloa Pacllc R. R .. 140 U.S. r (1916); IUD v. Wall&clt, •St ti, S. 44 (1911). 
~ CIJCi. b)' wldmlna the &tt6 bdwcta act.Soa b)' tH dlrt<tort ddrnt to 
Jt.llllfy 1 ttcd-boklcr·; .Wt Md artloa to unrcuonablie 11 lo allow tbal ll wu not 
bona Ad., have nalu.rall)' fD('n;l!Md t.ht dltAcuJty of clltcovubic collualve tuft .. 

tU S.. tJ7 U. S. It SS4· 
tu The IDtttttU or the ttock1ddttl could have beta -..Jldmtl)' ptOCtcled b)' • """° .,..Wbltlos ll•• .,.,_, ol the tu ..twM.vlty ud ..... - tbe tlMo 

.ututt. barrlq recowry. 

·-
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But ID s.ilA v. IC..,tu C"1 Tiil. & Tnul Co.,"' decided ID 
1921 , the Suprenie Court pueed OD COllltltutlooallty ID a lllOC.k· bolder'• IUlt wbtn the lflre!Qiood of the llaue odlerwile cmilac 
before It - much more doubtful thu ID the Pllll«A cue. As a 
meuure for qricultunl relief, the Federal Fann Loan Act"' ICJU&ht to reduce lnterett OD qricultunl loam through & l)'IUlll 
of Federal and Joint Stoclt L&Dd Bub. Ia brief, tu eumpt 
bonds were to be luued IPlmt farm lllO<lpCel. Cl1 lmlnc that 
the Act wu Invalid and that, therefore, the bonda were wortblas, 
Smith brought & llOCkholder'I IUlt IPimt the Trllll Onpany to 
enjoin It from buying thae bonds."' It would appear that an 
ewntual detennlnatlm of the lnvalldlty of the boocll- were that 
luue ever to get before the Court In llOllle other proceeding 
would not -Uy eliminate the value of the~ mort· 
gaces. Therefore, the da1m of threatened Jou to the stockbolder 
wu a preliminary question wblcb should have been canvused. 
Instead, the Court 11111alned the statute cm its merlll. Here apin 
coaslderatloas utrinsle to the procedural ana1)'lll of the cue m· 
courqed a disr<prd of jurildlctiooal &Ulterity. The boocll could 
not be sucaissfully mark~ with a cloud overhanging their valld­
,11y. Moreover, all parties u111med the claim of the 1tockboldn 
that the invalidity of the statute wu decisive upon his interest.'" 
It ls in the cmtnt of thae quallficatlor11 that the assumption of 
jurisdiction in the Su .Ii cue must be placed, and they attenuate 
the force of its authority. 

Tbele q111lific1tloas were dlsreprded by the majority ID the 
AslnHllder cue and the ecope of the S...Uli cue wu extended. 
The Alabama Power Company cmtraded to sell property to the 
Ten·mee Valley Authority, and arranpd for an lnten:harlp of 
power and a dlvlsloa of territory between them for the ll&le of 
power. In responae to a pr-t from a group of preferred lllOC.k· 
holden, the directors of the Ccmpany, although CIPressln& belle! 
in the Invalidity of the Tee-see Valley Authority Act, relied 

111 •JS U. S. 1lo (1911), 
111 .St IT.t.T, J6o (1916), -..MtJ, 40 $rA.T, 4,JI (1911), 
ll t n. ....._ti ..... ,., u.a .,,.. &u ............. a. tile 

M ._. ...- to ... •did .... • CMb llM .,.. t.llrt tne •twe of tk a1cact. Brld for A....._, p. 1, 

IU '"•JS o. s. at 199, 'IOI: lrltf for Jolat Stock Lutd .. of ca.a,o, la· ten'tMf·ApptiM, P• 11. 
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upon the dllllcWtles of a~ful Utlptlon to 1upport the a111tratt 
u a wile bu1hwu ldj111tment. Thereupon Alhwander and his 
group brought 1ult against the Company and the Ten- Valley 
Authority t.o enjoin enfon:ement of the a111tract and for a declara­
tion of lnvalldlty against the T- Valley Authority Act. 
Spea• lnc for bhmelf and four of the Juttlca, the Chief Juttlce 
found jurlsdJctioo. Ashwander wu allowed to 111e, DOt because 
of any thrataled acta of bis cocporatlon; It wu 111fljcjrnt that he 
chaUeQged the lawfulness of the authority of thOle with whom the 
corporatJon was proposing to cie.J.'.. . 

The Cbief Justice relied heavily upon SuA v. IC4ASCJ City 
Titk & TnuJ Co.'" But wbalevtt Impairment of the common 
stockholdtt's illtettst was thralaled In the S""'A case by bis 
Compny'1 lnvatment ill $20,noo wor1h of bonds of possible ln­
valldlty, the prderred 11tockbolder of the Alabama Power Com­
pany could show no such daQgU through a1111ummation of bis 
Company's contratt.u• Moreover, In all previous stockbokler's 
suits to test comtltutlonallty, with the exception of the S...UA case, 
the stockholder was merely Insist.Int on a constitutional ript be­
loncinc to the corporation. The 1tocltholder wu pressing a deriv­
ative claim. In the A11JwaJ1dt1' cue the Court wumed jurisdic­
tion at the behest of a preferred stockholder although at best it 
wu eztremely doubtful whether the Company ltsell could dis­
aflirm itscontract.11

• 

11• s. Am......, .... r- VaDry AatMdtr. ••1 v. s. 1u~ J•t h9J6>. 
ur S. 197 t1. S. .a. .J•O. 111 • 

... Tiie ..... ol ... - - ......... ol alc<1 ol ... ...-
.... Jdmwu ........ 1'111itColllt. Uhd Gal tkn.,.. • pcllllllilllt_,. of a.fury 
to U.. mpw tie a. tMt. u ca. T- v.a.y A~ Act wu mt ho· 
tloMl, tile mtpoa •ioe 'ftlllld baw • .._...,. .. Llw CMtnn ...... tk Audlorir.J'. 
lw. U ~ a rWc to tM mpoa .... CO.W ...,_._ laJvr1 io U.. preferred aoc:k· 
......... It ..... M I ...... by tlit ~ ...... of dM: CIOWK\. 

tu h Sa .._,,. LO • how t.M Aw.a. Po.. C-S-"7 coUd Ndmci l!tc 

- .. - ""'' tile TVA - pro ...... , - tbal Ibo TVA 
would ... llvo •P to Ito oblco.-_ SlllOl lbe Alabuna - C.....oY llocl boat 
purclaubas power froaa 11.a. 5'oelt .-e 191$, I&. " ...,.. mon dlf&utl to -
Nw ll could cla1- ,--... oa the poud lllal l.M Oownammt ... wklMtut 
tuU.Ority to IUDu.fadun I.Wt power. Cf. o .... , r .a. ..... Co. w. AllorDI)' Gm­
eral, ''" U. s. st1 (1181); W..U w, Parrot Slh'tr a ~ Co •• 144 U. S. 407 
(1917): SI. LoullCo. •·......_Co .... U. S."'9 (191J). TM~!a 
Illa - ~Illa.,.. - Illa TVA ucl lbe l'owtt C- coald 
""'-·~- .. ..,- .... lbe _ C-....,. coald ... 
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Apfnst this conclusion Mr. Justice Brandeis, Mr. J111tlce Slooe, 
Mr. Justice Roberu and Mr. Justice Cardozo vigorously pro­
teated. In •hat la perhaps the most notable oplnloa expounding 
the rationale of jurlldlcllon In coutltutioml coouovenles, Mr. 
J111llce Brandds found lnfrlngemmt of those rules of judidal 
self-limitation which aloae gave a*rence lO the great body of 
precedenta which he passed under review. 

In Cartt:I" ~. Caftt:I" Coal Co. the Court had before It auita on 
beball ol cnal operaton to enjoin the regime establ~ by the 
Gu!ey Coal Act'" lpr the ratioaallratlon of the bituminous coal 
indusuy. Of the companies for which rtlld wu sought ooe sold 
7 s" ol its total output In intentate commerce, the rest not less 
than 96',l(.. Part I of the Gu!ey Act formulated a code ol fair 
practice and price atabillzation; Part II outlawed unlalr labor 
practices and provided that collective labor agreements regarding 
w~ and boun entered into betwff1I operators and men under 
delined conditions should be binding on all code members.. The 
devke ol a coal w: with a drawbaclt ol 90,. In favor ol those who 
accepted the code wu employed lor the enforcement ol the 
regime. 

Ill the posture ol the litigation bclore the Court, the only im-

t.be t'IDelllkvtlouly ))' • •h to ~ e»mptt.ltloo, u ... ..,_ lo T~ 
£l«t.rtc Powa c:ioA.~tnnt91H: Vallq A\ltbork)', E. D. Tam_.. laa "• 19J8. But 
tf. Alab1.m.1 Powu Co. v, lcktl, U.S. S11p, Ct , Jatt. 3, 1938. 

Th• Aahwaadt.r cut wu M>l tbe Wt prooou.oct111nt by llM Supmne Court oa 
llwt 11ti• or stoc.kboldtr'• tultJ 1:ai CODldlutlouJ UtlpUoa. ta Catur v. CarttT Coal eo .. ,,. u. s. 2.J.1 hfj6). tM Court ~ •hw.=dor.t ..... ~ of • 
tiiir.O ., dlmttioa .,. u.. d:irtcun .,,. ............ , 11 t " .at bJWPt 
to etiJol• the dindon of • corporatioll fl'Olli ~ ta. 1lltlaaleoua c.i Code 
dd UMJllhtt broqbt to fQjai.e tM dlreetott of a toClOOd cotpOnlloo from not a.c .. 
erptln1 it. Comp1n Carttt v. Cutu COt.l Co.1 61 Wuh. L. Rep. 916 (Sup. CL 
D. C, •9JJ), with Ctm v. ILC. TWay Coal Co., u P. s..p,,. SIO (W. D. Ky. 19JJ). 
Ln Htl~'ttfq v. Davie, JOI U. S. 619 ( 19J7), tlM Coan., by a 6't't to four dedlfo1, 
U. aa ...... ddi..,... "1 0M ol the-....., ll<ld WI tho -,. of tho .._ 
ilopOood "1 Tllk Vll ol ... Sed&J -· kl r .. Od ""' - .... """' "1 a llodho......, tult te .Jo• tbt!h Pt.Yllnll ~ the dirtdon had four ,...n 
II dkb to me for nf11Dd. The Court ttllild vpoo \ht fact that the Govmunnt 
wUvtd, to far u .... wlthJsi lu power, ..U procedur-.1 dtfecu.. Mr, JU:ttke Catdoto 
nftl'rfd with rapect to lilt oplalou ot J\ldtt: A. N. &od ln Normaa v. COlllOUdattd 
£6oa Co,.19 F.(2d) 619 (C. C. A. td, 19JJ), wWdl radled a• tppOlilf: teUJt oo _, ....................... ., ......... __ .......,..by_ 
Oo•t1 rt 

...... ST• T".991, IJ u. s.. c. 11~. d ... (Supp. [ 1935). 
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rnecllately operatiYe features of the Act were the provlsiool da1ill8 
with unfair trade competlUon and price ftxlng. There wu DO 

lhowlng that the operators were alfected by the code provlalona 
deftnlag unfair labor practices and the Court found DO qreemeiit 
touchlna boura or ....,..., or the threat of any, wbkh would ld­
-Wy alfect the operaton. Furthermore by the espreu tenm 
of the statute, operators were not estopped from eo11te1dng in the 
future the validity of the labor provlsl- by present oc:apaoce 
of the ~ But a majority of the Court, 6odiDg that the labor 
provisions ex._i,.! tbe power of Coagre., lnvalldated the whole 
At:t. Four members of tbe Coun diuented. Mr. Justice Bran­
deis, Mr. Justice Stone, and Mr. Justice Cardozo obae1 •ed tbe 
Jurisdictional prcprietles. FindiDg the pric:e-6xlng proviliom 
valid and not depe""-Mi~ upon the labor provlalona, they refused 
to consider the validity of the latter, until a concrete dlspute 
should come before the Coun. The Chief Justice llf-' with 
the majority concerning the invalldlty ol Pan II but agr-' with 
the other three Justices conoeming the validity ol Part I and Its 
separability. 

The usumptlon of the majority that Conareu would not have 
enacted Pan I dissevered lrom Part II, despite the amplest sepa· 
rability clause, ,.... promptly dlaproved by the re-enactment, in 
subst&DCe, of Pan I as an independent statute."' But even on hs 
own usumptlon, the majority included VtfY disparate situaliom 
within tbe single concept of inseparability. To eulorci a valid 
portion of a statute after a more or less cloedy CODDKted portion 
has beeft found invalid is ooe thing. To refuse to enforce a valid 
portion of a statute before any judicial -ily bas arisen lor pass­
ing on the oomtitutionality ol the remainder, quite another. Pre­
cisely on such distinctions depends ob6ervance of the Court's 
canons lor oomtitut.ional jurlsdlct.ion. 

Of the numerous cases during the last two terms which will pass 
Into history, Morelwul v. New Yor• ti rd. T1'°'4o '"~resents 

'" Shortly after the decWoG ~ the Carwr cue, llM H.- of .._..ttva 
.,.- • ,... ... _....,. lite prlco.ldai provltlo• ol U.. o .. .,. bill. Tiie bill 
wu tf'POrted favorable b)' lhe Se:Mlt Commlltft on lal«r'IWe COIDIMra but, due 
to a ll:lbUller, tlM: Scoate adjoumcd btfON Ill .,...,., Subetutl&Dy tlM IPDt 
,.., ... wu .,....,,.iy ....-uct dultol U.. lni - ol U.. -y.flftb C­
,_ •• u. s. c. A. .... ...,. (Sopp. ••n>· 

Ill ,,. u. s. 5'7 (1936). 
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Ille - ltrikiac fualon of puhllc espioll- and proceclural 
technlcalit!es. In that cue the majority employed Jurildicdoaal 
,..ttalntl not u me&n1 for avoldlq conllkt with leclslatlve policy 
but u a self-created dlublllty aplmt the removal of llUCb coo­
lllct. Tbe Coun bad granted eemor.n without ratrictkln,"' to 
review a decision of Ille New York Court of Appeals '" invalidat­
ing a minimum wqe law drawn specl6cally to meet the opinlon In 
the Ad.i..s cue."' Dfsplte the changes in th• language of the 
statute, the New York Court of Appeall deemed luelf cootrolled 
by the ruling in the Ad.i..s cue."' Tbe Supreme Court invoked 
two pr()(Jedural consldttatioos in al&rming the Court of Appeals. 
Accordlog to comet ippdl1te practice, so ruled the majority, the 
only bsue before the Court wq whethtt the cue at bar could be 
distinguished from the Adkms cue.'" And that bsue was aub-

•• '97 0. s. ,.,. (•tJ6). 
'" P"°"" a rtl. 11peJdo • . M~ 170 N. Y. IJJ, 200 N. &. 199 (tQt). 
Ut ~ .,., Odldrc9\ HotPtal. 161 0. S. JIS (191.J). 
2-H S.. l)'O N, V, •l IJ'-39, too N , 1. tl lcU..01, 
"' Set- 198 U.S. •I 6o4~J. A rule of pr.etkt limit. revkw upon~ to 

the ICOPt of t.be J)d.ltlOA. GPo!aa v, Coole)', 111 0. S. 90 (10,so); New Vod. v. 
ltvl.at Tna.t Co .. iU U.S. 319 (19JJ); Hdvtrloa • . Tay'°''• •9J U.S. $07 (19JJJ; 
.. • • ....... ~. J\lilWCllOli °'ms~ con_.,°' TQ. t1SJTU 
ST•Tll (19J7) • Jlf. n. It atlecc. I bbc dllt nit.,. tM w u tllioee: 
• .-. reqlllre u ..._. or cnon • t,ppal. Oppo.lac ('CIUald ud Cowt 
tllou.td be lofotmed of U.. "-a to .be rniewed 10 that U.. ldJudlc&tory PfOC9 
may be properly c.:anall.Md. 1bt dilcretSoDaf)' r111ture of tt~ by ur'lmwri Jn­
UNl.8- tbt lmportuce of Lb.la prKt.b. See trankfwttt and lhtt, twlr9 DOtt J, 
47 llMt, L llt.av. at ,......... l• aD prlot cu. In wblcb Utt ndt ~ bee appHtd 
U... (IOl9C:tptloa or a Mca1-.. WM derived from tk,... ~ its ror.. .. 
k.U.. «4,. Alb Stak laM: • · ~ Pul•n Co.. J.41 U. S. •~ (191&) (tkle 
• tppOlld. lO Stabltt ol Ual&atiom): Stedl • . Dnaaiood. '7S U.S. 199 (1917) 
(llloplky ., • _ .. o,.....i to 11a........,1. •• ... npaldo...., ~ ........ 
t.bt Court't 'Yitw lm.,U. lhlt roumel mutt Mt forth DOl the llpJ i1MM: which would 
llvt aditquau notice to thl Court aad oppoalna cou.md but the rUCt of arsv.mmt 
lo lWt tupporL The .... In the 11pd4o CUI WU ~ tJ.e te:atute wa mdl a 
.....- oe tM • freedoll of UMlllnd • u to .WU. tM F~ A • • 

Aa =•leetloe 6' tht coetaitt of talc peddoa fer ~ al_. a coadtwt•• 
- ...... riowJ " .... aaloril1. It ........... ...-- - ... "'-! 
~· tNt t.IM utuc. •M COMitvtloMl lmtpedlve of uytliUtis ~ ba tM 
Ad.k.lal c:a11. Md wdl .Ul....U u lhl lbtb rtUOn rd6od upon for the abowaaoe 
of ti.. wrll,, tbal "Tb. drtumtanca pm"lllaf under wbkli tJM; New York law 
wu «Meted caD for a 11con ld•ralioe of LIM Adklnl cut la ... , of Ute N«w York 
Adudca "& dlnMdM1btrawlled~"',rt.ileclU.&1f 11tfinCW. 
tMl u.. Mklm cw: ...W • ._... be foa..r.d. aprwc1 .. cvrt • bQy u 
... uetl111 ._ ol ,.._,. ...- aatanllJo......,. II. For u m..m.u.s 

) 

1 
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1tantlally forecloood bee&- the Supreme Court Interpreted the 
dedlloo below to establllh ID ldenllty between the New York 
•tatute and the statute In the Adll#u cue and thereby to bu ID 

eaamlnatloo by the Supreme Court of the fact of ldenllty.'" But, 
despite these iron-dad prooedural coollnements, ... the Court de­
duced fr0111 the Adi#u cue the COC111ltutloftal Invalidity of any 
minimum wage regulation. The AdltM1 cue was then approved, 
and the New Y orlr. Act, and with It all minimum wap lepalatlon, 
-ily held outside constltullooal bounds. 

The Chief Justlce challenged ntlther the llmlted scope of review 

nor the Adlt#u decision. But be denied the majority'a coastruc­
tlon of the state court's construction of the State atatute. •• Free 
to dllfenntlate the Adft&s cue, be did not 6nd It conttolliog and 
1111talned the new statute. In his dlasent the Cblef Justice bad the 
CODC1UmlCe of Mr. Justlce Brandeis, Mr. Justice Stone and Mr. 
Justice Canlozo. But these three Juatlctt, spealr.lng through a 
trenchant opinion by Mr. Justlce Stone, denied the exlstenC2 of 
any llmitallon of appdlate practice which imprisoned the Court 
within Its own ruling in the Adkn11 cue.'" Having found that 
cue, on full consideration, to be without reasonable foundation, 
they desired it overruled."' 

That a Justice wbo found Ulchnlcal barriera of appdlate prac­
tice against even consideriq •bet.her the apeclJlc objectlons to 
minimum wage legislation made by the Adi#u cue bad been met 

by a later statute ,abould, within Im than a year, make the ma-

..... of tbk ....... er a Idler of Mr. l'.dwvd P ~Jr,. ta Gt-. 
fferald. KuQ JI, 19J7• npiDud fa •1 Cbo. RIC. app. Jtf (ltlJ) • 

... s. .,. u. s. at 6o?-op.. 

1• '?'- _,.,.,. UMd tlaat the DU coert • ..... t.t. A.a ,....._ to dare 

dw ...-- ol U.. .... ...i t..i.ni --•. S..,. U. S.'°" Tw. - WM,,._,..., ID .aa.c. by llot _,,.. , ........ lot~ tt ..... ...... 
u..c... .. - ..... --1.-... ............ _., ... ..... 
cw.rt. Lync;t. v. New Yorl a lfL P&m., t9J U. S. Jt (19;M). 

IMS. Jtf U, $, 91611-'Jl. 

ot Set •9' O. S. at 6J6. 
1ll n. .,... doctrioe wbe:rtby the ROUN of Lordi .. dllabled from OV'tt• 

n&Jloc lblll (Loodoa Sum Tnaolt C<>. • . Loedo• Couoty CoullCll, h'91l A. C. 
m> bu ...., bad u.. ,,.,.,,.. 1o1e""" 1a ... Su- C<>urt or Ille u.rttd 
SI.al& ne hJltory of llM 5vpfUIM Cwr1 of lk llllhed Stal.It lQ DO ..U IDIMVrt 

t. a proc.. of dodtiD&I Nju'l'IDldoa ~ o:pldt owrruJlac of decWoDI wblcb 

i.. .. ._ * n.lidlly of ,..... See au,.. v. Coro.do on a Ou Co .. ••s u. s. 
ltJ. 40S (19,s1). 
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jorlty n-..ary for ovttruJma the Ad•ltu cue, C&llDOt ha.., many 
parallela Jn the history of the Supreme Court. But, within I• 
than a year, the Ad.., cue wu overruled.'" 

A veritable Nemesis seems to have pursued the litlptlon to teat 
minimum "• Jaws. And the vlclultudes of procedure have 
played no Inconsiderable role in the drama. Sldlkr v. O' Hflla, 
the lint mlolmum wage cue, was argued on December 16 and 17, 
1914. While the cue was under advisement important changa 
In the composition of the Court bad occurred, and, on Juoe 12, 

1916, it WU r<stared to the docket for reargwneot. Jt WU .... 

argu<d on June 18 and 19, 1917, and on April 9, 1917, allirmed 
by 111 equally dMded Court."' 3'finimum wage leglslation in 
10me doaat states was thus givt11 a precarious lease of lift. On 
June 6, 1921, a majority of the Court of Appeals of the Dlatrict 
of Columbia sustained a ooogressionaJ mlnimum wqe atatute for 
the District."' But on July 1, 1921, by a stranae r~eot 
In the personnel of the Court of Appeal!, a rehearJna was granted. 
On November 6, 1922, a new majority of the Court of Appeal! 
Invalidated the leljislation.'" In the year lnterveoJna between 
these Jut two decisions, the membership of the Supmne Court 
had again greatly changed. On April 9, 1923, the new majority 
of the Court affirmed the Court of Appeal!; "'Mr. Chief Justice 
Tait, Mr. Justice Holmes and Mr. Justice Sanford dissented ; Mr. 
J usti<:e Brandeis took no part. 

Thus the span between the first argument on minimum wage 
laws in the Supreme Court and tbdr suetlon coven oearly a 
quaner <:entury. This is only a partial accounting. For surely 
history will not pinsay the opinion of Mr. Chief Justi<:e Tait that 
MlllJu v. Orei"" ' " really cootrolled the validity of minimum 
wage legislation. u• And the P°'"'4 cue came nearly thirty years 
alter the then Mr. Louis D. Brandeis bad, In the MlllJu cue, won 
the Supreme Court to his view of the appropriate constitutional 
attitude toward industrial leljislalion. The end crowns all. But 
surely It would require the author of Bleak House to do justi<:e 

l•• Wttt. Cout Hattt Co. v. Parrilla, 3og U, S·. J19 (IOJJ), 
1•• •4J u. s. 619, 
tH Sit 1'4 rtct, 613. 6tJ. u• Sec 114 Fed. 61J, 
u r 161 U. S. s•J (1913). SH: Powdl. rM JtMlklMll1 •I M""-.,.·W•1• Lttll~ 

~- (1914) l 7 R.uv, L. llP. J4S. 
• UI lo& U. S. 4 U (190I). t• St. 161 U. $, M J66, 

• 

-
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to a course ol Utlgatlon whereby it took thirty yean lor the &tales 
to be allowed to deal through minimum w-se legblatlon with 
aome ol the deep llOclal problems created by the entry ol women 
in large numbers Into Industry. 

The Court bas written its own comment on the wbdom behind 
its doctrlnft ol abftention lrom needless expl'a$lon ol c:onstitu· 
tional ~ Less than a year after the Carlt7 cue the Cbld 
Justice and Mr. Justice Roberts supported decisiOlll sustaining 
the Wqne< Act hardly reconcilable with some ol the views they 
spomored regarding the invalidity of the labo< provisions under 
the Culley Act.' .. The circumstances whlcb entered Into a tb&n&e 
ol the Court'• outlook and of Its specific rulings between the 1935 
and the 1936 turns are among the arcana of history. But one 
thing ls patent to every informed reader of the Court's opinions. 
A disregard ol settled doctrines ol constitutional procedure dan· 
~rously borrows trouble. It adds excessive friction 10 the compll· 
caled worklnp ol our government; it weakens the responsibility 
of Congress In shaping policy; it undermines vital con6dence In 
the disinterested continuity ol the judidal process. 

FtlU Frorc/J/,,,1er. 
Adria" S. FlsAtr. 

••• Nadoaal t.bor a&tJ.. .B.ald • · Joaa A LdcUm Su.el CClfP.. JO• U. S. 1 

<•ml; :.;,...,.. i..i... ltdMlom 8-d • · r-..r TnDu c... JO• u. s. .. 
(•OJI); N..._. l.ollor ......._ 8-d • · r.w.u.e.n,. WAlb a.cw., Co.. 
.. , U. S. SI <•ml Fo1 Ill< d.a ol tl>c C..... - .. Ill< ,...._ ID Ille ..._ 
lcdcnl .......... Ntdooal t..i... ltda- 8ootd • · 1- t La ..... -~ 
IJ l'.(>d) 991 (C. C A. J ... 1u6I; Nalloul Labo< ...,._ 8ootd • . r-.. 
Hany w.,i.. C1ocAlls Co. as P.(Jd) • (C. c . A. 1d, •ts61; ,...., a,.., Ml'I Co. •. 
N•tloml Labor It.lo-8-d. IS F.(>d) 914 (C. C. A. 4lll, •t.16); !'Ck PltdMr 
Lad Co. • • W'4dcn., . .. r. Supp. 401 (N. D. Okla. 19J6). 
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PERPETUITIES IN A NUTSHELL • 

WE tchool teachen have delighted lo make a mystery or the 
R~ aplnst Perpetul~. We love to tdl the old, old story 

or ha t&Dcled history; we love to uac:e its developma11 lhrollgh 
&gllsh - which deal with settlements of lnuedible com­
pluity; we love to point the 6ngtt of scorn at the mlsta.ka of 
courts OD both Aides of the Atlantic; and - of all we love to 
spin out our webs of theory OD relatively obecure points.' The 
result Is a very bishlY elaborated lield of the law - a great advaft­
tqe to ~ wbo know their wty around in It, but precious little 
help to the ordinary practitiODer who bu bad no particular ocxa­
alon to ezplore thJs terrain but who linds blmulf with a perpe­
tuities problem to handle. Such a one needs a guide boot to the 
law of perpetuitles which will enable him to analyre bis caae and 
acquire a sound background without unreasonable expenditure of 
tlme and effort. This paper &eeks to supply that need. 

We teachers, moreover, have neglected sulflclently to notice that 
the greatest Importance or the Rule in the practice of the prorenlon 
d~ not Ile in the argument or cases. It lies In the drartJnc or the 
instruments which must measure up lo the requirements or the 
Rule or rail. And lor this purpose it is less Important that the law 
or perpetuities be elaborated in the mapificient detail of Gray's 
tttatlae (Did anyone ever read Gray thrO\llh?) than that it be 
swed In so small a compass that the elements or the Rule can be 
grasped u a whole and retained as a bacqround or know~ 
llglinst which dfectlve dispositive Instruments can be created. 
This paper seek& to perform this function or simplified stalnlent. 

And let us not rorget the bedeviled law student. There are 
limits to the priodple that that learnlng Is best which he bas to 
sweat most lo obtaln. 

• U tadt S-Ptt '&Ill of Ju pufPOk k hu. at ._., tmlonit mmpany, Lord 
Tburaow u.Ddtt1ook to put the Rule ln SbtDey .. Cue la • nul.lbtll. .. But•, llld 
Lord MacuPt .. , • '' S. one UaJaa to put a cue HU Sbtllqta la a aut*IJ ud 
....... W., 10 u.p k lhttt." Vu Gnitla v. F.....U. (•'91] A. C. 651, 6)1. 

I I ple6d "41 Dll aD C:OUlllt. s. Lach, ,O'tMN •I SM .. r......... '""' .... 
JI ... ,,.,.,. ,..,,......, (•lJ<) 41 H..n. L Rn. 941, 
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COMMeMORATING A fiOLDeN ANNIYeRSARr 
J 'fHe HARYARD uw aer1ew ASSOCIATION OFFeRS 

The entire 
Harvard Law Review 

1887 TO 1937 
In 50 Bound Volumes . . . +oo I1111es ... 60,000 pages 

with a new, revised Cumulative Index 

for $100 

The remarkably low price is the result of nominal re­
production costs made possible by the foresight of the 
Editors over the put fifty years in electrotyping every 
issue. 

AJ a reader of the Review, you ue familiar with the 
unique value of its content. A full tet of the Review 
with over 1000 Leading Articles, 2000 Editorial Notes, 
and 6ooo Recent Case Notes will give JO" both a broad 
aurvcy of the Law and the intensive tcholarly analysis 
that many hundreds of dollars apcnt on Treatises, 
Digata, and Encyclopedias would fail to supply. 

For th<* who already have e<rtain voluma 
of the Review, a reduction o( J r.oo for each 

volume not taken wiU be made. 
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bUDdred •ti haft boen printed. 

Addlal orders to: 
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Delaware Corporations 
• • • 

W• - lawyen I• a"4 lotDbll ._....s ..-.., .. for l"""PU'&tioa, 
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OA' Ranud Squan 

&port. ..-ill brine you cov~ -of t.hit DCWI and lbe law of 
FOi' • lisht lu.neh or a eat.ire Seid of labor relaU0111. 
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Sublc:riptioa '51.00 a ,_ which 
iaelud., copy ol Labo< Rolatiool 
JWereooeMuual. 

DRUM GRILL 
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A Rudy Reftrmce to Judicial Opinion-
011 1/,1 Problem of Patenta/Jle lnwntion 

INVENTION 
AN D THE LAW 

BY 

HARRY AUBREY TOULMIN, JR. 
J.D., Llu.D., LL.D. 

• ., ... OllJo -11- o1 ,.. .., o1 mo..,_ eo.n o1 ,.. ua1 ......... 
INVENTION ANO THE LAW mal:a at once available 
to the U.ltf -
a) Statomonta of tho Rul .. of Seven Hundred Cueo uoed 

in determininc what U Invention or what l1 not Inven­
t ion, bued upon pronouncanenta of the United Stata 
Supmne Colin; 

b) Peninoru extncta from that Courr'a opiniom; 
c) A ttfettnce to the leadinc cua of the United S11w 

Circuit Couna of Appeal and the Enslioh Co.au. 
••Veritable repo111~ o( waltte quotatioru . .. Novel ~.,t can­
not fall to bt uMiul i.n the conduct ot IW&acion." - &1'01& UrtiWtrif1 
1.-/lnW. 
"A ..t..-. "" abanclant au•hority." - U•iwr,U, </ P,..,,-;. J.-/lnW, 
" Mc<hod ol ap-ch it p«.uliarly help(ul in dealinc widl die 1Ubject ol invention.'0 

- Co•flll'rti.J W. /hnUal. 
"'lnc:crettlna and i.nttn1ctive reading."-No1r1 D••t L...µr. 
"Thit ,..,Mwu btlicva that . . . thil chapttt ., to be read by every 
lawyer who ;. •• aU ;,,..,..,od in - cl rhe th- wlii<h haa pudy contributed to thit cwarrYs economic dnitloomenc:- tM American 
patentq1ttm..""- Ed'lfttd S. Roeus.A9ltic••••A1~J......L 

II' t "'ill w ,1,,,11• 10 ,,.,4 yo• IN I' ENT I 0 N AND 
TllE LAii' for fiw-<l•y frtnx•,.i•Glio• . J4l P•c11, 
6 x 9 i•cll11, ... "" ;. cwrlt, $5.00 '°"'""'· 
PRENT I CE-HA L L, INC. 

70 FIFTH AVE. Darr. •P-Jo NEW YORK, N. Y. 
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CONS'ITIUl10NAL LAW OF 11IE UNrrm STA'm 
aT BUGH EVANDEll W1LLIS 

A book ....cl b:r juotM. ol tbe Unit.I Slai. Supreme Coult. 
A book which pnctiti_,. liDd ,;-ti.- -...W. I« their brief1 

aad U. .. ini-tiac that Uie:r .....i it Ina ..,.... to <OYer. 
A book which U. inc!i~ble I« lltudeet.I who de.ire • complete 

pup ol all the pnnoiploo ol comtitutioaal law. 
The llnt tat-book which bu tbe "correct ...-i. .. to -.titv­

tioaal law. 
Tho oal:r book which IOI.I forth that port ol tbe Coutitutioa mode b:r 

the Supreme Court. 
The oae book which bu l<>CW'&le17 f-""<I Supn!H Cowt de­

ciaiOD.1. 
A book which "ranks today where Cooley'• Conltltutional Limito­

tion1 ranked fift:r JOOll oeo and Stor:r'• Collltitutionol Law 
ranked ooe hundred year11 ago. '1 

A book which lbould be in the library ol eYtt)' 8nwlaa lawyer. 
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The Spirit of 1873 
The idealofperfecti am the .,mit whick thia buiuw 
i.nheritacl from ita founder Pnnlc Shapard--remaina 
the pl of the pabliaheraofShapard'a Citationatoday. 

No other &oat will do. All others imply an -1 of 
eft'ort. And to Shapard crafumen, u to leaden in 
every flald of endeavor, each n•w achillWmmt 
marks a &.eh ~in~ 

It do.. not alter mattera that Shepud'aholda acknowl· 
~ aupremac:y in the ~ of a complete 
citation aervice •• • nor that Shapard hu Mt an un­
~ ttandard of quality •.. northat the Bench 
and Bu hava honored thiaaervicewith the Snal and 
unmiatalcabla NWUd of pNfarance. 

TheM factt 1-r witnau to leadanhip. But the leadar 
it a true leadar only when he me$88 the thov&ht of 
leadership in a ~ter thov&ht of continued eervice 
and advucemant. The buildera of Shapard' a will 
always endeavor to improva upon their own stand· 
arda-to build better and better-to &iva ~ter and 
~tervalue, month after month and year after year. 

Shapard •UJ>l•maey it more appanmt today than ever 
before becauae Shepard aervice it better than at any 
time since thia bu.in- waa -bliahed in 1873-
aixty.five years ~· 

Shepard's Citations 
The Pnnlc ~hapard Company 

7EM!8 Lafayette S-
N- York 

-.-Tn--dolllll--~ DYi 
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NOW PUBLISHED 
THE 

HARVARD LAW SCHOOL 
YEARBOOK 

Makes Its First Appearance 

Thia Yf<T'/ complete aM inlenll!tint din>clory ol bow awdmla ud Ille D 
fllC\llly, f .. lurinc lhe individual plct"""' of lll<llllMn ol lhe ochool ud a 
"Hil/.ory of U.. Hanard uw School" by Roocoe Pound, It now ready for di. 
lribulloll. 

Authentic blopapbleo of the lacull)'. 
Pbotop'llpb.I ol the law bullcllap. 
Croup plctu""' ol b- 1tud..,1a. 
Arddee abou t clube aad actlYltleo. 
Sti;adea._t lnc:Uoee br atau., 1eha 0 !•, etc.. 

The IJ"hllcaticn It ol inlini16 pnctical value IO all .,..._ iDtereoled m 
Ille ochool. 

Price *5.25 PCMtpa.ld 

PueLlllRG> IV 

nn; YEAR BOOK COM~UTTEE, OF PHlLUPS BROOKS 
HOUSE ASSOCIATION 

CIWILllS W. STs.ulaw<, Choimwut 
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LAW SCHOOL 
OP 

HARVARD U NIVERSITY 

TERMS OF · ADMISSION 

Graduates of approved collepa preoenti111 ocholutic 
record• which m- the 1undard1 Mt by the Committee 
on Admi11ion1 will be admitted. 

No nudent will be recimred before July 1, 1938, 
but a1 the number of tho1e 1eeking admi11ion much 
exceed• the number that can be admitted, applica­
tion• with tran1cripu of college record• 1hould be ent 
for approval to the Secretary prior to July 15th. Rec­
ords complete to the second half of the senior year 
will be accepted until July ut. 

POil PIJaTIDll 111POaMATION APPLY TO 

THE SECRETARY 
Harvard Law School 

CAMBRIDGE, MASS. 
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ADYBRT/SIUIBNTS 

Why The Courts Cite The 
Nort~ Eastern Reporter St1te1 

The 8dslc Ldw of most of the Stdtes is drdwn from thdt 
of these outstdnding Code dnd Common L..w Sutes 
whose construction of simildr ldws is usudlly followed . 

The divenified dctivities of these 5tdtes with their gredt 
popufdtion, wHlth dnd vdried industries hdVe produced 
d wide diversity of litigdted questions. 

h I• Ilic Reporter To Which tlic COUltl Tum 
When loo~ing for the Cdses which Me just in point, when • their own courtJ hdve not pdS1ed on d question or when 
it is desired to supplement locdl duthorlties. 

Bctin Now 
Y.,,,. ceii ecld the lew volu.a of lhe n­

Norlh £.km Repotter, 2cl Saia 
At 1 ...., moclerne cott. 

At~ lor .,.rtlculen. 

WEST PUBLISHING CO. St. Paul, Minn. 

l'lluo-Tu-.. - ......... -­Dix 
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Stare 
decisia 

/ 

Creal law boob me balknred by -. Lib the 
opinimM of peal judgel. lhey me coatioually cnative in 
the praenL Lawyen have decided lbal they are aood· 
The deci81on eWlda. 

AIDOllf 9UCh authoritative boob OD our liat., the 
Collowing ~' coatinnin1 mnejderatioa: 

WipDore, Tt.tioe cm Evlclence, '6$ 
Wiplore, Code ol ~ f7.50 
Wiplore, SdeDce ol Judldel Prool, 110 
e. I The 0-- IA•, 14 
w-. The Mum, ol The c.on.citutioa, SS.75 
Wunn, eon,n.. 1'be Comt.itut1on and The 

Supreme c.ouri. as.so 
w-~ ol Tbe Supreme Cow1.. 110 
~ BillorJ ol &slW> 1-, 117 

• 
Little, Brown and Company 

r. 
S4 Beacon Street 

Botton 

Plllll ..... TD Jtmsw ............... MeatlwL 
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INDEX 
of tlle 
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Harvard Law Review 

AU the material in the fifty~ 
of the Review it indezed under oac 
or more of the foUowin1 headinp: 

Autbof Inda ol leed•na Al1ldee 
81abJect Matter Inda ol leed•na Anldel I} 
Author Inda of Boob Rnlewed and Noted I Subject Matter Inda of Boob Rmewed and Noted 
Inda Dta-t of Ardd-. Notee, anAI ~t C... 
Tallle af C... Noted or D'lcvn 1 d' I 

Bound in Buckram • • • Price $8.50 Delivered 
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,-CUX ,-lltAN~,.UlltTCllt 
0AN8lltlOOC. MAea. 

., ' ,, ... ' 

n.r ... . Pr••.lda:t.• 

l. low that t *• l"'Nd the 1teqNphte al.nut.a or 70t1r 

t. v. A. llMrlQC Utt Fri~ I can bardJ¥ upr••• Jn • ordt or 90der­

aUon.,, ada!ration tor th9 ertraord.inuy, Linooln·lU:e pati•nc• 

•hiob 7ou 1bowtd to Arthur »orc•n'• coatuaey, 11 ••U •• ror t.h• 

1ltill wlt.h 'll'hich 1ou de"f'e.loped co11plicat.d l11u11 undt.r th• 110lt. try-

inc clrcuui.nc•• · I do not lmow • hen I ba•t read tht full t.xt ot 

at.rat.ion tor it.a conduct. H the•• ninYtea .,,,.. tair11 dJaa•alnated 

thr~hout tht coon"tJ7 and rldtl,y read, t.hut would M noUUt11 left. 

of tb9 • t. ur. ud peiople i~ wou.ld reel a.a P'nnl: lanon or the 

Boat.on HtNld r.it. &ft.er M and I tall:ed. about it a t. te.ncth, 1lhen. b 

h.id, •Atur t.b8t b.-rt.~ !t'• all OTV •tt.b a.ru..r IOrcui.• 

2. But. tt.•a not all OTer.becaue, 1.n their pir11111t ton, 

the Htiuinc• •ill not. bt widelJ rtiad, •nd a .,. .. t. dMl or contuetoa 

and •11rtpr11tntAt.Jon will rt.ain in the tir. 'Jhtrtfort t.ha 'ou.ine•• 

rai ttlt .,,,,. pr.eot1cal probleu tor '\.ht f'\lture. It would bt ••rr eur­

prttlnc tndeod 1t the Cbatnnan titlbuld cb•oe• hit attitude. '!ht ain­

utta •k• aburldant.J.T claar that Arthur Mor1an t a ran.Ucall)- ••lt­
ricbt.ou• and 1.1 &.lto;ethtl" a pa tholoe-tc&l «••· Mt w1tl, the:retare, 

bt ol:Hlt.iflltt io bJ.I re-ct.lcltr•DC7· C0'1DUJ:li on .-1m:uoaU.01t h'otl CO"J-

rNa. 

) . a>b t. Tollette we hen 791t.«rdq and " bad a loz:s 
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talk camu1J • UM at tu. Uon. U.. r.Rl t. or • bioh bt 1'«>P9• to put M­

ton )'OU lo penoa. On th• usm-;rtion that Bob 11 rich\ la bb coa.-. 

•tot.ion U.t. • Coap' .. alo09l l~•UpUOD 1e torrtt.eble, J u"'" 

1ou ••• to thti bporta.nc• or -.1.ot.&la:1.GJ tbe 1A1U.tt.-e wbicb JOU 

!)Oii ba•e, ot ba•irc &?V" f\lrther ilw-••Ui'&Uon COM \.bro'Qch J'OU &lid not 

aa1ln1\ your •••!dew .Uh• • · and ot ba.•l "11 \.ht 111uN tNaed by 7ou ao 

oloul)' that th•r• can be oo poeaibWt;.y or a11UAder1t.tndinc. tn~ 

•ord.1 , U\1 prtt1nt. t 1tu&ti on can all b1 turned to yow- account. 

" . ni.11 can •••.:UJ b. ICCOD?ll•htd by ........ tro• JOU to 

Oorwr.11, which in 1.bple, lucid, and in.1c.apabl1 la.~t will col'lY.,. 

the 1\aNt&nc1 or t.ti. fll.cta am U. at..o1phar1, wh.lch 10 clMrl.T ... ~ 

at. troa th• 1t...coe;raph.lc ai.Du.t.1, ~~\.bit wtt.h Uw tull t.ert or the 

HMZi.rw· U th• record .w_ aub9ta.DUal.1T .....tn •• it 11 now, •• I 

._.,_ it. • U l ~. l t ta eaa1..l.1 al:SC19t.1bl1 or ror91l&uoe to CoQ&'l'U• 

bJ' eaa.erat.1• the 1peeU1c bsv.t U.t cut. aero11 all queallou ol 

r . '· a. policy-the •tactual •t.t.era• Ui.t. r1l&t4 t.o .1 .. nt&ry 1ta.n-

4a.rd.1 of honet1.1 and h0rt0r-to,1t.h1r with 7ov oonolutlon t.hai, on \he 

r..oof'd, t.bt ctw.ra•• by tb9 Cbdran ..Cf•c;UDi \h• honor and hone•\)' of 

hi• collHCUtl are whol.13' •ithout. foundation. Tb.At lllUCh •1nd.1ct.t1on 

or tht oU!.tr t..ro ••mb«rs or the Board ta, ot court•, 1111nUal in ord-

er t.o 1n.1bl1 the11 to carr/ on th• wc)l·1' or T. V. A. Jn such • .,..,.,. 

ot ~ r•cotd l thi-'Ck 1 t would be pa.r-Ucular!T well to t•pba•i•• the 

cha.rs•. in .rrect, ot &t.t.u:pt1~ to auborn pe:rJWT aM Joh.fl Lord o• .. 



• 

- ' -
phere • 1th U.. \n.e 11tuati.on. that. it woald doala.t. opi!tdoa. ..ither 

•IW' hotU.l.e ..-.,., ar CoDCl"*'• :m- A.rt.bur Morra.a 110Wd tte abt. to 

<"Mac• tb• at..otipt.ere u.c• ?t b7 4Mll• 1pti0Ul~U, YS.UI thoa• •tact­

ual • t.t.ra• to which you eo ett•ctlYel.J tap\ the B~-. tut 1'rida,J. 

1 u ••nturt.oe to t!T'i tA u 1 he•• becau•• 1 ,_.,., ll'lourch t. • 

11th w.rtD regard•, 
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'Jbe toUo.-t,_, fttoh bu Juat. COM to .. tro. 0 1» of t.l'lil 

.,.t dllU..,ai.u.d. a.pubUot.o .Ut.or• ia the l&Dd, dll lntarwt. )'WI 

WWbat. bu happemd l n Autria baa diatre1aed • JRO­
tomd.1.7 and 1 u O'fUjOJld t.Mt Pr• 1ideat. loo1n• l t bu 
U11 S-,inatioo a od covq1 t.o pl*"C• Ullt oou,ntry to 
bNp 1n t.he one wq that la ,o.1Jbl1. ODt poi nt. that l 
f ffl lhould be ·~ bJ' tbo•• who U.1.n to help tbl P'rN.14-t 1a U. f&et tb&t. tM re~ tr. .lutzt.a are 
1-ltabl.J bawod t.o "" of • hip - l.JltaUoewol.l,J ..,4 r-ca.rdl•N ot tiDtDCl&l atat.u.a:, bJ.chl7 ualU•l¥ to tHtCIOM 
a ohuc• upon tb1• oount.ry. l u thi nking or peopl e like 
the 8t.olpert troa 8-Uo, for u.uple. S-..ob recruit.a to 
AMricani• .re preelou:, l r..i. It- would be an e:a-tN.­ordJ.-ril.1 etteot.J.Y• ..,.,.. , tor t:U..llple, U P'relld COlilld ti. 
pe.nrm4414 to Co.t t.o th1e COtatr,-, 1a.-J.nc that be 1a •tro• enouch t.o t..ra•• l I.Gd oan Moape. ao.. ... critic• 11 
ilTl'OlYtd i n 1cc1ptlng 1-icrlUOn Of ut Jtincl a t tht pn1-
1nt UM or national UMapl oy .. nt oii a d.dt 1cal1. l tb.ink 
it t..l)Ot'Unt, t.btntcrt, ••• practical Mtt.e:r, '\o ltf'NI 
tht rids•• or a.ltd ud 1-&1-Datton • b;ich IN.lt 1llttatelt 
tu out.•Jch ..,., ecoao.lc ooet 1D tbe PH•tat. • 
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CAMe11t100C:. "4A•8 

Die eaaloeed le·tt. ~ Dr. ~- Camoa bu jut 

ooee. I don 1t t.n to t.ell 70U tat Ca.IS'IOO 1• pe:rbape the 

-t ~•Uarul•hod - o/ tllo i!a>'rU'd llodloal llobool Pawl-

t,r •ad • plv-1ioloe:f.1t o/ world-.td• nput..Uon. HJ.1 aooout 

or t ht pltcbt. ot Prore110l' Lo..t, • Nobel -pri11 • 1n.ntr-•t.Jw 

pl,S..bt ot a c:nat acbolar. • •n who baa do~ to bu..attT u 

1-M.ture'b}T cr-t 191"Tic1•-111 Juat a atrtldnc WuatratJ.on 

of tbe lluDdNd9 ot •.n am WOMn who u1 eaoac u.. t1M1t now­

.,.., of ov coot.eal)Orerr ci .W. tJ.o,o, 1o *-• beMl.t you are 

b'71DS \0 lMd U. DO'bleat tr.si Uou of W.1 ooua\.r'7 ud ~ 

OiTWl.S NDU..t or th• wrld. rr... ~ 11t.wr1 tbat 

10\lr ponra. 
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.lpr1.l u , ltlll 

PTote•80r hllx ,..~ 
!l&n'vd '- loi-l 

l.iirldp, -· 
., dear Prot•NOI' ~· 

I • .olooi.og -ti> a - ot tho lotter whah I rooel.nd troa Dr. Bena J. Lom., tm aon or Ot.to toetd, Prot•UOl" ot J'hl.ruool.oa 
at the tblver11t7 ot O:ru. There 11 no dO'.lbt that Otto tom 1• one ot 
tho ..,,;; tna1'111l ancl _. 1.anotl.Catoro l.o b1.oloQ. Ill.a o1'IJ>lo oapon­
_., -to.- l.o ltt1 o,...S a - tS.ld ot oo1acuno 1.anatl.Cot!.oA. 
!llo - - - - ,._ ..... -"-'• - aJ.n""1 .......i.utl.oo­Uod oar ~ ot ooUrttS.o l.o tllo ..,_.. .,..- ""4 .ii. ral.at'-8 al 
tt. DenOllll 11•ta '° ...i.., Gd t.blJ' Pl"Ml• to &:lft u deep 1Aal&bt 
1at.o t.be eoepla twt.ioa1AC ot tt. Wala. It. ... beom.1e ot l:l1AI o1 ·ee' 0 111. ""' -"'1 ~ .......... 1-1 - - • .-1. i-..ta l.o ltM. 

then J btud i.bat. Loew1. w -- al'Hlted l ... trpp•l].... --­
J knew or b1I txtl"tlll MnaitlffM••· loM '"1'• -.go, •• Cbl.1.rw.n ot tbt 
DunbM lAotW"'tlhiJ> eo.1tt.M, J .bad tbt pl.tU'IU"'t of inrl.tJ.n& h1ll h4U'e to 
gin tht Dw:ibu Leotu.ree. a. told .. that on hU ~ to Oru he 1.n\ended 
to apend two ntk• T1a1t1ng rellitlne 1n ~. <n rMOh.1.nc hoM be 
wrot.e t.o • that bt found oaad1t1ona 1A 1'ranlcturt ., depre••in& thn be 
... oot •~ to atq .,,.. thml a rw d&t•· l oan 1aagSm the d11tnu 
•bi.oh bt e.J:pitr1eao•• nos Whll.e 111 pr190n. 

Jill.re )'OU -. pl"9..aWd U. ~t or a great acMlar, a mn who 
bu doao to -•7 m --.1'1¥ .,..., Mrrtce. a-11 - aot!.oA 
~ to ba take to Nl.irra 111.o --· l.nd.lal>1'7 W hual.Uat1oo0 U tl»n 1ti Nfl Wlumoe wt1.ch J'OQ otn 'or1DC to beer that N1 baYe thet tr­
tect, I molt .S.00.N]J' trust that you. wUl UM 1t. 

Ioure 1.1.notnl.T, 

WJ/'f -· ~.(!?. ........ ....... . 

P.a. I u ~ • 00111 ~ ti:. .. t-.o l.et c.en to .ilt'r.s Cohn. 
P.P.a. J b«re J'Wlt bee t&lld:lc with OOI ot., ~ atude:nt1, Dr. Oo1-D 
U .sNk, ot' a..t,a:.,,.. Bil worked 1.n Lowl.•1 labo.Nto..,. 1n i-..aT. Or. Liaaalc: 
t.-eat1t1.•• thlit Loft:1 expre1..S at.em d1Np1)l'O'f'al ot the •«ld.\nc ot lu1 pro­
t•1.or1 "'1'a:f troa .IUa\rlan m1YV11tlet into 0el"'Un1 &r'»d dtol.artd t.ti..t 
.o1ant1.t1.o .. n lhoul.d not wLter diet\&l'beno.9 ot tbe1r labor• *tu" ot d.1tter­
eooe1 ot poUt1oal op1A1on1. rurthtNOrt, Dr. Low1 ..trtHd Dr. L111U to So 
to hrUn tor •xten•1M ot h1• exptr1tM• 1n 1-u.mlng ptora1oloa1oal. teo~, 
whicl> l.odJ.oa,.1 on ab- ot an1Jlooit7 toellJ'd ~ \lne!or •ho 111Uor Nc1ao. 

f 

__/ J,.:=:.-----:/.t:#;;-~"-'-_.., 
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P:<it. '· s. o­
PllJ••·lngicol r.obo .. ""7 
~...Uoal-1 
8o•ton, .... , O.l.A.. 

Dtar lir, 

a or r 

• 

• 

...-.~ 
llroh ti, lt• 

• 

I u U. •l.de•t eon of OC.t.o Lowt, Clru, aftd just hr oh#lo• outd.M ot the oocmU)', o.U..S .lu.llt.rl& beton. I ~ber that ., ta\bt:r '""" on.n 
1'u IJ'Ol<oo -• ,.,., I bopo Uh w1ll -borloo • '" cu.U oa ,... 1n •hh •UJ' ~ .,. tat.her 'b91.Qa le disi.N••· 

lb' ratblr baa been ar"1ted the 12th Maroh. Tm aut.hor1t1•• gift •• rtaton that thl1 found oommniett aat.er1.al 1n • JM ab oomonnalth I001tt7. J .. wr-t tbat \.bl• oen • t be tru and. n.c 1t 1 t would bt, ., tether b.ed no 
rttPone.1bU1t.7 about, •• be wu a 11.a:ple ... bt.r ot tlbi.1 9001"7· lniartbeleu 
I re-bor •'-• JHl.ouo people •rlod '" bl.- h1a tor bnlne ..._, part i. U.. 
1Dt.e:mat1.oaal OoccN•• or ~·1aloc7 1n au.u, .mn 100 ~ 'Dffn .i..o, u I oa ~. _. tatbor ....... , lnionoted 1n poUU.eo. .In bone~ Judge 
-1.d be ut>a'c>l.t '° t1'>d - taul.• wiih hia, .U•~ I - -· <hot 1t 11 intentioned to lce1p h1a in pr1..90n ror three 110nthl at lt•1t. Thett we thl faota. 

~ qNlt 1o a ••rr bad a1tut.t1on 1n Ude mMnt 1 OINIOt d.o .,,. 1.D tnor o! rq tak.er, ti.ts to Woft J'0';1 a.ad l1r &mr,. it.le. TbeNtore I 
~ uk J'O'.i, 1t 10'1 coul.d do eoaetb!rg tor hi.a. I oru.,. ... one 1111q. .& 
o.,..t\all;r prepared action o! tbll Jlllrlcan Ocrnmmnt, ~ att.IOk bT ~· would aurtlJ' bl 901t dang-.rou1 end I thi.ok thti Oiftl¥ ettectin n:t to •peak t.o thl Oe~ autbor1t1e1 ai:Ght be the Ue.ri.aan •baeq. 

I tt-.a.n~ 10U 1n &dv"anot tor J"OUI' ld.tidnett. 

Ioura YU7 ai.ncarel.7, 

/ 

• 

{ 
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Leiter trom au:mer lel1ea 1n re 
'Che arr eat of Prof eaaor Loww1. 
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April 111, 1N8. 

117 41&1' .... Pr11U...t1 

Wltll rotlJ'onae ta JOV •-ranllwl ta H at Ap1"11 18 

oonoern1ag tbe arrtet ot Prot••tor Lot•l, lt woul4 ., .. to 

•• that th1r1 . .. 11ttle that •• aou14 do or a opoa1t1a 

oh.araoter. 

I ba••, howner, u a reault ot th• taote ooatalnt4 

1n th• oorremponl•oe rou ,.,., • wt tb roar amorandaa 

uad.er retereaoe, e•nt a telegr• to llmtb WU.oa la a.rl1D 

ae1<1111 hill to 111&• ea appropriate ooau1an to uplaJ.a to 

tlw propl!' ott101&11 ot th• -• 0o-t1,....1nt the 1nter11t 

•h1ab 11 tilt in tbil OOWltlT with rog&l'd to cU1Ungu1obed 

ea1lnU1t1 U.lr:• Proto11ar t.aow1 and to incUMtl h11 billet 

that tbt rtl1aae •1th p11'911a1on to lea•• German terrltorr 

ot 1uob 411t1ft1Ulebed men wou14 undoubtl411 or1at1 a ta•Ol'­

able 111pr1111on on publ1o oplnlon e•e...,-here. D1r1ot 11lter-

01111on on our part on behalf ot p1raon1 llkt Prote•aor 

Loewi would probabl7 ban tb• oppodtl 1tt1ot tl'<>ll tbat 

4111ro4. 

It 1ou th1AI< <bin 1o &DJth1ac turtber tbat obo1114 

TM Pr11141nt, 

fba lb1t• ........ 
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CA M911tlOOE, MA ea 
192 b•tUo St.Hot 
April 'rl, 19)8 

th9 true Lincoln, end h.lat.or,., I u NI'• , • 111 ••• 7ou ta. tho MM 

lJ.aht. t.hrouah web tpont.ID90'laa, co•pa.11'101\1.to ro1pon101 •• that 

• bich TOU. -.do t.o Dr-. Ca.man' • •PS*ll OQ behalf or Prott11or Loni. 

I ao!'lt l l Oil t.o JOU Mr'i1l.7 'h9e&li&olo 1 t f\u'fti&d a etr~ 1.u..p.. 

of whet r.01 role ....u t.o the Mrti..,o ot cl•ll1..Nt.Soa. lllt,cbar­

acter iotlcal.l1', TOU !"M..d it••• lNMn oppMl, and •oucbt. to help 

with the f'ull rNch of 7our power1. I e.• d••:Pl:T rrattt1.1l l'.nd 10u 

!till, I hope, oot diHpprOYo the d11cr1tJon thlt l u.orciatd la 

lotUrw T<Nr lour.et k tnalirn t.o a tew dopem&bl.a people llle Dr. 

Cat1DC>O;. S-.ch J at.rNt •• 70Ur• 1o \bNo d&.rk dq-1, lo •\t.r• de&l" 

to •n Ulco :>or. Cannon . .... a. web. 

2. fO\Lf' r .... rka to t.M D. A. a. t.ho otho:r <S.t.T did oot 

conatStute Ol'le ot thoto balt-baur 1~ocb11 which i t tokot tAn houri 

t.o prepare. n&t :rou M.1d • • •uch ~t.tu than that- it.••• one ot 

~· dMp eum&l'los bQ.lad •hlch "' t.he ,,-upa.nUoa of • uteu... 

Tor 70W' • t.ai.• to t.m lad..1 .. PQt in one pttq aorrt.enco tl'al .tdch 

out.a thlo Mt.ion •JllU'l fro. all 0U\•r1. Ji. ._,, !a•• Jol\44 to. a 
ff-... 

Utt.le to ha•e"r•Jnded W.. that 7ov and tn.,. are d••cendant. ot 

"1-.1.gl'anta aniS reYOlutioftiet.111 • Bt.tt. tht i•plJc.t.UODI of the•• 
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t .. .or4I 10 t.o the ti.art or .t..artcan b.1.ato17. tn th.11 conntct.101:1 

doa't 7ou think that tb• 1aeloeed card troa Bore••• •nnot.Lnolrc hl• 

.&aerican Clt.1-.MbJ.p 1• touchiact 

) • •Dd TOAU ••&&£• 00 lot'IMIMD.tal tu 1-ani ti•• ... 

•a. .a.:t.n.bl.T qu..l•t 'but .rt.ou .... l•MOD 1D 7<Nr cocU.aaaowi ..... 

t.loml proc••• on Uw pr-oper pace or \.be Suprti .. Cowt. 1D ov nat.. 

tonal 11.ft. It. ••• ..u 10 d•f'tl.7 dOft•· but 11.1 -.dnc dU ni>t. 

h&'f'I b:een lOlt to tbl pri eatl i n t.hl Tt•pll of 11.ro&k. Aren't 7°'* 

a bit &trd.d tboua,h, Wt J'O\I art aaki.al 1ome ot the • l.Ad11 • •• 

Roi.ea ....S to call thoa, Jlttc,.lt t ov.,.tnq didA't -t to 

ll•• to ... U!ie dq .-bto UM Court sould am:ounce, u t.b.,. did on 

Mondq, that. it li..elt bu USW'ped power tor nNrl.Y a hunrSHd ,. ........ 

And think ot aot. a 11.ncl• Hew Iort paper-e.t lM1t. oom t.bat. 1 ••• 

- having a no11 t" tht e1(1.GJ.!1canct ot 1uc.h a d.ciaion. How tlU1d 

it all M.t.11 th• Con.et.itutlonJ 

4. 1,.Uiw or the Co»Ut.uUon, ,.ou rill ff 1.D.t.eneted 

lD tb9 .ooloaure NCIJ"di.QC 1fml° d.1MS1Hl or irthlr Mor1ao. .lt 

lMat tbt ~ i.. .. Rerlew 1u itA tortb.ccatrc mnber •lll UDOU.DC-• 

to the world the cleu leg&llt;J or :YOW' aot. Tb.e note ••• •rit.ten 

b," two pet 1tud1ntt or aine. I think thq '•• done " tine Job. 

I a.a •err 1tad TOU an eotnc ott ror • r .. daJ•· S.•• • 
u...' 

•, 

t11-tcf"t:.--11 uc • r < ~~ 

£.c;..~~ 

.. 
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MOllCAH v U'mTU S'r•TU: •nm Putu11.:wT·1 Pown Ot' R•.ov"L. 
- Durirtf tht r all of 1 OJ r dlll'ttmceJ OI oplalon conttndn11 the propn­
dispoddon of ~n.CCM O«lrp Btrry'.1 dam.I# clal.mt 1ptrut the T~· 
MSNe Valley Aul.horil)' kocl lO I.be lil"Jlt major O\lbllc outbUl'll of the 
Mlll:Oftlsm •hkb hid '°"' bttn rutttlng within 1he TVA board. 
OwJ;'f5 ol dW!onoly wm; !Nd. atid c01111tdW wltli dia,._ of ob­
'tnKdo&. FttliJIC lMI tile TVA nt: kriPtftltd by \Jiit d·~ Prei-
0..t ~It ........ llw lllC'lnbm of * board .. .,,,.,. twfoft -
~ ............. u." ....,..,~ ~ tllt ~ 
of ~ t., 0V.... Lllmtllal ... B A. .WOf'ICU to ttl•te tl:ie 
0.,., made bf a.ir-. AnMtt E. M...- ud .. aqion lM 
~ wMdi &My W .... CIWnntA )lnu pwatWtly ttfmed 
11> Plt'UC:kll~ la 1he ~ry. dllnilfnt U.t the: lartt couW adequ;atdy 
be broqdl1 OU1 onfy by 1 co11crUlioelAl mvm.lpdnc ctll!'lmfutt Pmf. 
ckac R~11hrrt1.11)0G takl Chairman MOf.._,, d111 llhtcdon In mak· 
Jiu chun:t 11111111 h-. rolk-a1t11t1, bh ob.t111C1lon ot 1tw wort or &hf 
TVA alld lllt t1h1•I to t.ake put in th!: bf.llrlot made 11 MC"9:ll)' that 
ht be~ 11 a Mftltbn &od chl:lrmu of \be bolltd of Ow Tm"'*' 
\'._..,Authority_ 0.lyOM "*' nea.t Med be aildtd to fl«aiW* an 
adjadiQtloli of Ille ftM'IUOftny by tlic Saprmc C.... C1alalec Uia:t 
tllt Pw8'dnit w - ~ • 't9IO'flt ..... Anllur g )forpa - .. ck C..rt "'a.... ,., ....,,. _.., - .,,,. _, 
tla1 diit. ... wil bs takft a.I tm w1* ,_ ti cm1K1w. • .. the 
.,,...... ,..,..11 ,.,...... appraprilU" ...... h In.to tilt ~ ol 
MatlltOrJ' ud to11~J1111ion.J Ul'.l5lf'UdJon wMd1 Dr ).lorsu\ adt _.. ..... 

T'hfl loclitlon and dl11dbu1bi ol the ~ 10 mnovc oll\ctH of t.bl 
Unittd Slalet ~ 11:ldom bttn a.dtudklltf'ft b)i I.hf SUf)tf'me COGrt.. Jn 
1186, jn Q• llt41 Sfotu ._ Pv•bu,t the COll1' lldd lhi.t Cc1r11crm eoc1kl 
oonstltu-tloMlly dtfll"lvt the Sea;iet.ary of tbe N•¥')' In whom the ~ 
po(n.t.tn. pown wu ~ by .JI.Witt, el t.hr ~ t0 ffll'IOYt Naval 
c.det·~ la N.J.1. '· ttmut SI"''-'·' a tl.tflM PfO"fded lkt 
.u lrmy ~ill c.td k rtfllllO"fd .ty Illy CMtt.-utlal By a 
tUained ~u.. • c.-.. Mid: dial tht """'" .. - .. the 
~ .. "°"'" ..- he ..... tlal .twtc!f ... ~ ol the 
St.ate .... ~ .. ,..............., llllipMed fNlll die Scmtc"• am.-. 
liDn °'. ~' ~ CCD1llitatiaDaJ ........ u i.o lht ~ 
powtr weft I.hereby a~ ~by lhl !itfitie WU flClt rdicd 
tipon m P~1tM1 ' · "-''" StOJa.• .-hid! l.nvroMd the '""°""' of a 
Urllt«I St.attt Allomt)' by the ~I In the Catt of • •r.tute .-llic:h 
atablishtd a fOl.lt•)'Ht tttrn fOf the all'ate and contaliwrd i10 provltlon 

' , .. . _..,., ..... , ,., .._..,.... ........ ,,.._., .. Jo. Doc. 
Se. IJJ. ftt!I C..._, jd ..... (1'31), 

I 11• ti !' .... (1•t 
•~Ulntfl•) 
•c ~· ~.-.u.sUS.11-4(i"s). 
' 1 \1. I. J.u h ... O 
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" c & It A.aF A.lO LAW l£1" I t:tr l''ll Jt 
mlwl nf • F'~1 ~ C°fl!l'lll'I"""""'" b.t,..... th. r1"'"'-tN of W. u-i."' ... - ........ _ .. ,.....,._. ".,.,.~ .... ~ 1dr.-MtaJ wt1)1tlwncie1"""'1..-d '" rhe 51Mml'" ,..,._, nttMdHf lh•C 11'1e Pr,.ldt1H co-Jld r'f'!n/W" • f'IW!lll'<~r " tm I~ ....wt II./"'''" fW iaaJ. .• ~ ...... ~ ......_.. ,.,.,. -·•~t.•h<it •M .-... ""4\dii1 •tatt., tht _..,.,,_, T,..,,._ r'-'~·, d~t~ •nd th!> rtM.1re '"''""'fl"("~ In lh lmt.11 .... boi..\-•ff•"ni' '"fr~ u '""'"' llw 1h:~t"' nnlltv.I....,.... aa.tM. ~ r--W .-. ,.Siirlirld .,.__.. inr di«~ 1k Soht1· kl c•• and hnlicFM 1hl1 ~ -. .. hltt 1111'1ftf'd '""' ~ldmt'• 1!(1Wtt of ttmOY1I to 1bi- trOU111h V'ltelllulJy r"1111XratflCI u ~ tftb•tn•ll"d. the • Sla.!UW' was i.&d UIMlltatW-& .4. ......._... C-n " ......,,,I( fwr • J~ wtio luld ~ Ein tbf w"'1y oolnftin of &he llwr1 c:uf.'1 

fdt ClllW uoon 10 liml1 tbe brNd bt1wu1:tt or 11\At ~l'lklll de(mtlcit thr ~~ ~ ., tk Pmldrt;.1 .. "9Jl'l't .... ..-la:tttt. ., ..... a tmn'ifod t11 """°"" ~ f'Wt"'°' ~ DOI ltrictly '"tuaidv." but '" 01 .. oQ.l1'1fldll Ind tp111.&.ltti,l1Jh<e " ," n.. T~ van.. Aw:lw.ritt Ad,. --""' t1-t lilt ,.,_..,, .... bt lQOOlillttd bv tlit PrttJiclmt. bv Ind 9'th I.ht ad""<e and toflttlll of ti!. SM11ttt, but awitalnl no Orovi•:lo:)fl which un~v fktb with tbt ~· .. ....wn1 DCIWtt ot r.....t. l)rr....itc- tllit ...... OMC..,. h tw N_..,.,.,., caw. tltit Shrdtf cttt M..111 mntk ff'f tht Of'OOCllloiliol!ll I.hit the Prultlent hii' a OOWl'f of rcmowJ un\N It it ~ by the lecit­lalivt ~ad CJof I.hr J1&h1Cit or by le'tt9Ca I~ lb~ tM.t (....,.., IMadtd to &ab k •n• n.. •tt t-o lt'C:'l.ioM whith betr !Ml thll polnL Stcdon 4 prcwldtt for r'mow.J of Mtmbttt of tht bolard ..,. <MC'Untal roohJtJon 9' c..,... ~ • f'fQUJ,. dw: ~ '9 ~...,. -btor of'""*"' • m.bl'llha pol[t.kaJ q1111JIAationl tn tbe •DOOlntlMflt of crnolo'Vfft.. A.n artm1:1tnl,, ~ UJ*1 tht t.amlU... ma,ilm a"'«uiit •• uJ ,.,i.n,. Ihm.I. OOllkl lit ..... tht tl«1 ., c .... iu""'9cl a.. two 8't1hod5 ol mrlOftJ 40 be ~lutlvt But &ll Wl.ntlMIJon fnlo the ttrldnt or Sect&nll 6 lndJ· Cltal lft lctrlltkln IO ltnOl!IM • ""'"'· .Jbrtt of ~kct ...-ti.. to mnt¥I' lar .d.:iell poLdcal c; • cwta,tt ud ~ ntptfvt.t uy 
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................... ..rtct .. ,,,,..., ........ nit,,..... ......... "'_.... .............. __ ....... ,.. .................................... _... ...... . 
......... c.11 ..................... to ....... C.. .-i. ...... .., ... ~ .......... ...., ...... .....a ,.........,...,...., .. ._... • ....,, rs' •• ,..._ n. - _,.., ... ,._ .. ...,. ............... -.... .... .... ~ ... c... .. ••"""t• ~ . ._ ......... Ul9o 
................ die l*t of c..,_ .. '"' dill " ......... , '"* ~ .... CD9trol. ..... CIOlltrvy lalfnlla ~ bt .... ,,_ 
*----~ .......................... . t I I .... ., ... Ad,.• ..... ., dill ....... ..... ... .$lwt. 
"''~ .......... -.., ..... a-.d.., ......... .,m9> ........-a~ to .................. ol tbt boll'd 111 ~·,.,,. 
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Mir)'. -'1111 I .................... ~•doMI ..... Wlcate 1 
likdibood of ~ to tllc dortftM of lM S,_,141 ~ le ordlr to 
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HARVAIW LAW UVltW (Vtil s1 
Pf"t'l"dt lM ~~tlflltll • wnau.. ~.-. doa.• B11t nn lf t.t.e atvte br '*"'rued .. dtori¥r u.r ~' fl Wit l11hmtlt ttmfll ttmO'l'a1 DOWtt hit ateioo .... lht b!Nii1 C*M f\'ldJ 
111poon in $«'111:111 ' ' of lbe Act. Th.1t teedoa 1u1hori'" the Prfotklml 
to cQllduci u lnvatbt•1ioin r°' tM P'llfDOl!it or dtttt"mlnin:" wbtthtf In. 
W mu11~.t aM C'Ollll'OI of aM of tllt ptCIDfnf ...... by lllit Qoor. 
...--& ia tht T~ ._~ ....._ amr _... aifn11t.te '-' ..._ 

~ toorM ........ flll' ·~' -"""'·~- ....... .,. ~ of lu rll)u Smtt "'°"1 of t.bli ~ fl'l.11& by Di ltoro" 
'°Intl hl' or.J,_.11t1'" rl'lated 11> Mitten within tlifi Uftt'\11~ ot 1hlJ 
NClion," lhe rrtt-&1Srn1 hiod amok autboriJv tit '"'tltute the lnvt1tlp0 

tloft Alld tbttr t. ~ teaWh 1:t•tflltl.h )t(1 la tM ~· ·--~ ~ lledul ....... I ... 1'wfkf O.W •that tJ.r (' ..... .m lloW llul dw 
~ ttUMt dw aown '°,.,.....,. h • alfllll' °""'' cmeKud .,,11 f1- H""t'lltlo. of OO'W'trt wsttd ~ tld b)' dat J.talllle, 

H, hown·..,., $rctkin 4 i:1 c:onJtnlfti to cr.h't 1he Prcald"nl al 111 poWl'r or rttMval e•ct1n tbat rtC01:nl.wd bv S-Cttoo IS, • dttkklll 1.1oon 
COMtiUltlooaJ (fCKl:ndl wlll be MCfWt'"t, It lit hkhly prob.b~ t'-1 If 
C~ t.*9 tilt .. t'-'" Tmlll""fir \°.allq :\u-!,.,,.1 at a. ~I 
...,..~ ~ tM ~ ._.,.,_ •IDKW V'W'WI or chidea, k c..W haYe tt«:ah&htd ..,.,,_,. of tmuni for W rnemberl ef 
llw board•• Ont of the 1nd6'r.l\ of liloeh f,_.rom '"'"' aei:utlve con· tto.I. Thil PfOPQthltill ii not autborlt1llvtlv dt1trn1!nf'd tw HM•••'«"'• 
cue~ the Clltf!fo')' ol quu&-hadka.I aM ~l·~tlw attDCla dwN 
.... ~ ~ -- to indvdt ...,., bodia .t>ioti. dlcbuie Slid ..... 
~nila~lkCl"elllllKt .. ~ ..................... 
\liM el Oll'h1lk 111tiu •• T1rla tfdMibllv_ """" .. lndcotadm1 Tfft. 
nMiM \'allty Av1h!lf'hy woukl Clllfllt whhlti I.hf. btOld ttu0nin;c of 1be 
1W'f"• catt. Rvl httf, no lttt th•t1111 /111,,.~o/1 uw, lht>re wtndd be '°°"' re11"DN for m.lilna furtMr 1"11111Cb l,ll)OO that bro9Cl t«IOllln•.ta n. ~ t1lftll ot ~tal KtMcy i. Mdt 1-tv ftall­al.t nlht~._. .,~~-__.the......_ .,, the-~uJ mtaprillt ,,. politbl ~ .... 



.. , . 
.,..._._. .......... ..., ... nt..,-Wlllioua .. ..., .. ,. 
..... _ - ----.. TVA - ... 
___ k .. ___ .... ...,.. 

.... --.• ... c--.-.... ...... ... TVA,• __ .. _,, .. ___ _ 

,. ...................... w+•=-- I ,,..._ 

of MINN. Md .t.llta~ ............................ MON 
MublfW,k ...._..di .............. of llllf '*'Ill 1 I__.. 

1'it IK1 ,....._ ........ ttr..l C...,.. .... .c .o • T\'A .. ......... .., __ ,_,.._....,.,k .. - ..... -..... --. ..,.. ..... _ ... _ .. 
\hit ..ur. lVA proJKL" ~ IW. tKt and diilllplte dlit ana....d 
~ wbk:lll 11 m. to tN lanclMl't of &hr JIW'T1 we mdiul., 
n«lftM rec)011111)illhy, Coasr- •!Pt bt Ale 10 \Ab •-1 tile.,,.... 
Mt\,._..., "°""" ef r..,.,.J • ..,. ..._ DOWa' ti ~ lot <»• u &.Wt"" .... pu1., tllie ...... wllkh ti. c..,, .......... . ,...... ~.,.-cw IMwft .... ,..... .... lrftlllldbk 
.......... ti. " ""' CUI; 1ddt tllat • ~· "'lln&tcNI ,.,. 11dp.1lon la. die """""'''• PQWfl' 10 nelllO¥e an lnltr* eucull.,.. of• b does not eontlhu~ 1uc:h a fftlON.ble ,...W.tlofl" 'AM Dr. )for· 
&&n't ~ 9Wid P"M"' &II &U91P( to !Uh a COlldmlll n.tusJ. b1 c..- tM ... - ., ,_.,.,. tMAbY ~ tk ~ 
.,...,~ .. -naion)~ ~ .......... 
~ kw • c:a111& .,-, <ml el ~1.i&I tUPONillD"1ia .. W 
adl'1wtl~tr.tlQn QLf the Act, ti.ii would require W C41MN 10 to no1 Ol\Jy 
bt)"Ond the imditt:lblt mbd111um wt by tbt 1111,Jorfly In lhe Jl71-'1 CIN but .. beyond t.ht couidtndont whlclll mollval«l tbe dmmtn,. nit 
.... tce.Mltly 

• 
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192 !rattle Str't•t 
- 18, 19)8 

1. rir1t and tor.oet. J n et to i..u TOU 9b&t. deifp 

Jor .,.ton and 1 oe.rrl.ed UQ' tn tlnd.1• TOD 10 rt t. J wllh I 

COU-ld put. 1Dt.o &ct.qu&t.I 90:'41 tbl II.WI Of 111'10.S.t;r U.t 9"1'7'• 

thitW about 7ou CORT91ed. With 10.. knowledfre of Aaarloan JU1t.­

ory, I had th• fMling that not 11nc1 Uncoln baa tb• lb.lt.e Route 

be .-re aecJd.ant that noi. •iDc• U:ICOln lw..a there been a PreeJ-

del.'tt • ho 90•••··~ ,,., equal .... IU'. w.oh • c•bi.Mtton or th• 

dt~rat.tc ta.it.ii, ant1HpUc hu.or, and Urgeneaa ot .1... So .. -

hCN" or othar, tho11 qual1tiea una.e• to comoey tbtuel••• to t.b1 

eo.o.o undara\.lad1ac o! ordiM..rT folk, 1t t.bey a.re gi••n. trequ.enti , 
eoou,b opportu.D1 U11 tltrou(b 1.S.,bt a.ncl 1-ptech to t..i lht Ndta-

t!om or t.boa;e qgallU11. 

~. I M • tour of t.ht lu.tt.1011 and not a little or bot.b 

the Blacka. She 11 an 1.ltogetber C'ra.nd peraon, •1th • keen r .. 1-

J11tion or th• p17obologic.al ••peota or the • i tuation, end wit.h 

wm.sua1 talent. tor a1Uc•Uni dJ.tt.tcuJ.tt11 •od tott.ec.l_oc hU"d 

flllJ~lo fllJ'iou. Upa"'il:OCll Of hie We baTe e&lcul&t.ed \.0 

•k• Ma • bl1. ot eo utma.Ute-to upeoi. fl"U'T hand to be 

re.1.aed 't•.in.et. ht.a, &rd, tbeH.for-e, at ti-. t.o be umrarrantAdlT 

1u•p1c1oue • htn nothlflil bl.at fl'1endllnt•• 1• toteadtd. Ctrt.1nl.7 
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lNJab, Stooe, aid~ baye the triendlt•et. d.UpiM1Uon ion.rd 

h,U. I mo., Muu. l ta.1.ted e·t th all thrff nu.r tau.~. 

I toot t.be lNll b)' tho bor1' &ad t.old "'""1.07 .. od \ha\ "- .... 

not. &llo- Black to i !'tterpoA ti. 'burler or tw.11'1 betnea 

\bee, amt that, .... •tt.er of fac1., Black trlll srtchaal.lT .oti.:n 

to S.ntll.*\Oel of l'rleod.linNa &Dd arrect.Joa. Marton and J Md 

tee • 1 t.h t.ht Black• out. at. ilexandrl&1 and. let.eir diftild with U.. 

•t. the Re.di . iltogot.ht.r • • • ry &ood t..1:M • •• had, end I ha•• 
h1a:h hOptl tor the tuture. 

) , You ••Ud • ta re.aiod you ot a ft• t.hinc• about. 

'lllbiotl •• talked• 

(a) ~at. lAaM U Juot $1Ut. f1t\¥•fou;r, and l do 

oot. bell .. • aqr 1At0Ned peraon 11oal.d p.S.a.tq St&Al.17 leed '• o~ 

1Aloo U.t. •i...a.a.o u eboQt t.b9 be.a\. ia,..,. .. 1out.h or Ua. Muon 

ud Dixoo Une.• a. ia Jut put. C'UtT-tow, t.a t•J1i9nd1A\. 

M&ftll (t.bo\llh oat. •ur rich) , a.nd l u coa!Jdent. .,._t M would 

so on t.ht C1.rcuJt Cow-t. or Si.f>PNl•· Hti t.. t.lw.t. •U'J ,..,.. th!QC 

•t. tht cont.e•pot'U7 Alterican bar, • la.,.t:r bJ.Chl.7 ttqu.lpped t.ob­

nictllf , but not •de narrow or unprogr·•l-11•• b7 hil prof1111on­

al and bu1ln111 111oci•t.1on1. Rt hae, ••you know, rMU, cared 

about til.t 1001.al re!oru of th• No De1l, and hat bt•n not. a Ut.­

Ut 1ntluent.1al 1D 1tcurlrv the ettecU•• .,.;iat.h7 of bl• client. 

~. tor 7wr Adaln11traUon. 

'" would ree.Uy be a (l"Mt tldac t.o put. Le•m oa t.M 

C. C. 4. lb' a tn auc!l appoltrtaenU 7w would tlOt onlT P"'"'•Dt. 



{ 
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JudtcU.l obit.ructions but pitrptUl&W yow aooW ouUooli: 1a U.. 

Mlalnl•tle.UOD or lu tor ti. nut UretltJ' 7Mr•· Ptt.b .. 1J.b 

Moat.e t.emm la th• fifth CireuJt. Swart Out.hr1• t n \.be t>S•trlct, 

P'Nocta ISddle SD the Tbird, a.ad Cba.rll• 1'TMMk1 ••• )'OU 90llld 

ti. crMt1iic J~•• aiod.ful or ~ b&•1c t\aooUoa ot law •• UM 

bod;r of •f'N.DC ... at.t tor r...Uainc 1001al DMdt. 8'ach •n i..,, 
not Onlt a progr•••iT• ouUoolt mw, but th.,. ttOUl.d bt OJ>9D-llind.ed 

t.o "'"'1Ul chane•• ten and fitt.t111 1ear1 h•M-•· 

(b) You al10 noted • to put on pt.per tht •ua:••Uon 

ot • rHll,y able coaittee to inqu.lre thorou.&hl.7 int.o t.ech.floloe:t­

c&l ... •pl011M••· '!hJ• would tH .IAto 1our ~lod oonoJ>OlT 

•tud.1••· •Dd could be l&w:ic.bed eo •• to u;ol• t.h• P"••nt. wru:w 
1• nonnce of thli crit.lca or the.._ 0..1 oa • hi.\. art ""111 tunda.­

M DW .coMsSc 1tt:IM>t. Sot o~ the ei.i.e.nt Sn wblch \.he Sl'U'­

poffl or tucll a co..it.tff .aold be expl.alned, but aleo SU peraon­

ntl, tlOUld c.rry cr•t USW'&tle• t.o th• OOU.Dtq and ,, ... f\arther 

1ndJcaUoa of 70UI" lOfl&•NQ&t J)laAftla&• lbt co..ittff OUC:ht to be 

a re1l dlr.cttrw bod,' , "'" tboug'h t.be technical aork wo\lld bt 

done b7 i..chnieian.. The kind or people Lhat. •UCi•tt. t.he•atl•e•­

end Jt. 1hould NI a 1111W1h co..it.t..-..re Z..W.Nf tor Lndu1tr,., 

Av•r1ll lla.rrlllOn tor the rallroada, Stdne:r K1U...n tor t.tw c. I. O •• 

•nd 1o.e ••'t"f Sood •n tor the A. F. ot L., Wt1l.,- !.Utch•ll &I a 

prot111Soml eeoaoa11t, 1Dd. Dr. Wee Haallt.o~ Co • oi.ald k •di ... 

UQC'll1hed Npr'lltntat.1•• o! th• acleutlc amt IOCtal upect.9 ot 

• MtO in indutrJ. 
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(c) f1m.ll7. rou. uted .. t.o ci•• .JOU l\lllua b•mald '• 

.......,.le about 9)t1i117....ald~. l doo't. bolt' wbe\ber M ....... put. it OD 

paper, but. 1 117Hlt h-.rd h1a ••11 •11onq......t1Q1 U • •pecl&l 

tu.ck. Tbe tact. UM.t a -.a i.. ad.• a lot. ot .,_, dM1-n't aeaa 

t.be.t hie opiAiori. on UV other aubJtct. ut wor\.b •ro""t.h1nc .. • 

•• had 1n IJ.ltogetbti:r dtll&bU\al t.1.M. It wt.1n 1 t u.a:Ul 

wt got back that Marion conteaa9d to • •• whllt. 1ht Md aJ..re&d1 con­

t1111d to you. o&mel,y, that • hen t.ht &\M\..r'd t.ritd to t\.OJ) ber h'm 

t.ht •-r ,ou .adt her ta.i. lM.ide~t.a.lb', 1he PJ'I 1 t. ••• pertect.1¥ 

The Preaidtnt 
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192 !rat.Ue St.r+et. 
*7 2,, 1938 

n.11 sut. ha•• b9ea • 'brt•th·bold.ln, •..Und for rou. 

tor J ntP90t it n.1 ?!'•gn&nt with 110r• real c.u•t tor •l&n 

U\11\ •rv puSod 11.nce 1914. Ha.ppilJ' th• C11chl ••r·• t.n:.1 to 

the will aM w11dom IJ'abolittd tr1 thtil" t•o 1ro1t 1tAt.1tMn, 

Utf.U'7lc: •nd Bemo-one of ntY' protoundttt. pott.-, a.r 1ttmorie1 • •• 

a t•o hOW" talk rith ika&:7k •t Pr&ru.-end t.htrtby t.h.17 prond 

,,.. t.h&t c."- ...,. to deal d.tb a bvllT 11 not to yStld to hia. 

It. 11 at. orce ..,,.ury-1"" atd loll91rtnc that t.b.11 ~ Ollt10D 

1brN.14 i.acb a l•aeon to bot.b Gr•t. lrl t&.ln aad J'n.Qc:• in mt 

fffdlQC UM llull:1'• at:rength 11)- aboriac w.a..1. lut. ot 

cour1e, all the 111.-au of tha dUficul\7 ....-.1n, and, t ~ 

5»0t, dlllllll t.he pr-ice that rll.l 1.ne"Y1 i..'bq be 11ked of tht C&eche 

wJ ll be ulU•W ••9flraUon. 1 abould. be more thln l\IJ'pr11ed 1! 

tho7 yhlded. 

8ut l started to write t.h11 letter 1bo1.1t two 1Mtter1 

not touohJ..n& wOl"ld 1/f11r•· 

In reaponaa to the inte.re1t you upn11td trhen 1 UI 

down, l ha•• •d• turthe:r t.Qquirlea a~ut. thlt 9o1ton fr1.n1cript. 

P9opl1 who ~t to ~ ttll .. l t collld be bo~t tor $100,000. 

It M 1 10 J . P. hal'JCbi ... 
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reuoM f'or b911t•irc that. C1*ude Pt;>PV would be .,,.._bl• to 

th. •ppolotaent ot Monte Lo•nn· H• 1"tcOQnJ.u1, "' I think n­

cryone in th• 10\lth would, t.be rut oo.bina~on or quallt1•• oC 

1.e..,,,,. 
Tbt tidtl &•rwraU-7 • .., \0 be rumdQI the rl&bt. ...,.. 

I bo?t TOV c•t. oat. of Co•••• du.rlrw \ti.• rt•t ot tte uulon 

d,...·t.t-~ ~ ~- ... ... . 

L~·'?·c~ 
~ 

'The President. 
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• 
llco• wr1t1At to 1ou laat a.11tt.t J •J>l!a.\ •YWl"al bow'• •t\l:I. U.. Artbur•, 9'a.labvpr and i(rOek. !b• altm.tlo:a ta aot al~UM:r •bMlt~ u4 l m ,.,.r w 41aouaa tt •ltb rov. tfb«ID wt .. ,, in hpt-".t• Al'tbur Croolt .. , Oft tba W.t with M ret\U"Dl"'I to ... Tork. Hla 
eoolal clia\lac, OTftlol•, Ooue.rT8tl• aAd poleonoua 
•tat.ea~ tor ..,.n1bt.ac: eau.oi..d wttk ~••l\. aD4 
U a adlllllittrtitio1l o•• k nr7 buatu.1. J expect io apen4 a ... k ... •Dd wt th 8\ll&?Mtrcw Tary .oon e.4 bope to ao llbat t ou. but 1ou ... , Nn • auu•atton. TM 
proaptJO:t ot bl• ' h'I Uae •cf'Oft PrlM•• ot tbe ... Tork Tt:l9a l a a bcrrl\la Olleo 

.. 
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I · . . 
• • '""' , .. .,,."' "' 1vatoltf •l!!OM"''H' '""'''"'r'1'"''"' 

-.ut a,1ne. 
».u '•11%,-Jol Cleorp llend1th or •- o er brow baa 

u14,th• 4~ Ht..... to hie Ybit,wltloh o HJ thlt l no• 
haT• a Ul>twr1 ttr, thubi 1:0 s:r 7 who n.n 1lJ t:o towa 
for u. (Oilot acaill,1111.r ltandar4 eto&lc)So,l Hpl;f 1••41-
at•lT to 7our not1.1 baYt "fit• to Juat101 lre.o.4111,aa'>inc 
h1la if and •hen , , C,I>, &Zl4 oall. 

11Dolo114 11 a not• h 1ll 11hit1 whioh lhoul4 ll&k• 7ou 
feel ...,,.,,..haal4 of eelf,Pleaee eooept 1t •1th st OOll-
vl111nt1 an4 ~ 1t 14• for 7our 111QCrapher.l hlY• aak•4 
"111 whether ht u to h&n at t17 to 41t 1111 • epMk:l.JI& 
•nsace••nt wit ht ~oeton Cbaaber of Co .. eroe.I aalU8t that 
ChUli• •atlt wouldn't talc• &JI.other ohan•• w1th b11--or 
.. ,..L&~t!J•~laa;U~t:;nii.1~ch~t-,-.. -.-,-e-e-.tur=".'e-t::-o-:t::h-•-:f71 :-,.,---1·714 1l11p, I tool 
a lone etroll down towt.%'4 the waterfi'ont and the boua• •M,.. 
the etrioken 7011114 Roo11T1lt 11Ytd for awh11• d"*!Dc hi • ~ 
IP' 41110 of •11117.Jl;r wife had ahOllll •• the houH earlier Ur. 
tbe 4&7 but W&llted to wallc around it and 11t a 1004 e71:t:uJJ1 
ot it .It'• a mod11t little plaoe ,on • oo,,,..r,a obort 411t&J1.01 
tro• th• wara water• Ur. th• rear. It'• .- unpret•ntioua aa the 
lll&ll h1A11lt ,&lld fl••• to tbo other houaoe,ae h• ii to other 
bu..... b•illl• · Aa 1aok14 &lld etroll141l _ oouldn't hlli th11lk1Jli 
of tho oxtrao~ t>'iaapb of h11 a1.114 OT9r hi• l104T,th• 
&4Dll7 whioh hi 11114•rwnt,th• teaptatUon to 11tw&11 h11 lot aDI 
thuab h11 no11 at WhatlTor Oo4.o - 111.l>olon't 1t - 7ou tool lU:e a pu>q ooul Whea 7av. oOllOider how little 7ou u4 all 
of uo Who hi•• fH• _,.t h&n aoo0Ql11h14 !.a o-11oa 
with tho noto17 ot thil 1.adomt&blo ...u- onr hlaa•ltf 
I 4oa't .. .., h11 polltio&l '1or1••t:llut *=' a111liv to l<•!L*' aiad .........,.4,hio heart neot h1I 41.1_1-•rel,h11 ~·--flliH 
(Dua tb11 aHMul l aallitl• lor u MU aareor -41tle4 

~.;l!~!f = :a~Tlo;a!;0t!; ::!11t::1~"J:~ ~ 
Where 111 not oal7 bore hi• oro1~ but toot it to 1114 Wl~ 1111 
JliPt attn JllClat.ron....at• 4 the hltera ot ,,1>, 1, hln not 



i ,-~ 
7et b,.,..,.•d or rased or wreolc•d th• oottac-.'fbi• 11 oae ~r·~ 
hat~ot por1o411 of aodorn tl.Jlto:how oo .. ~t tilt 10011-
••ltpllobeo h&Tt ~rloot.d .,. •&97 oppst11111tT for additional. 
4Ht0ftt10Zlf 

T o lllaceu Jvona' •.u11-0at 1a 
lltop1a•t PPOH ~t we 01ljlht to RJ'll oa th• nap1o1oza l1ght1 
Of the aiad irb•• Ho.41ag th• boolca of OOJ1Tlrt1,bv.t th• faote 
eet out in • I.iJoaw book 1apre11ed .. deepl.T,•TtD wi'\hO'llt hi• 
1nt•rptttat1 of thea.I b.&Yen•t :tt.n111ht4. rtll:1 '••k 7tt,'bv.t t•e 
thr•• quarter through 1t &ad probably tho l&lt part tho u:­
plt.D&ttioa of o roo~ntation , io not ao tr&&to ... t~ earlier 
chapter•. Be wri 1 enr••l.7 well. 

Whi to and tt 'HT -that · they f01md th• lot tor ot Leonard 
•are 1a regard to Yool1c!&• and Rooe•T•lt T&l~blo.How duab I 
wu not to Halizo what li'uqa wrote ,--that on tho night wll•n 
ltileon tl'Oke , o "re dent \' t18 1n the OOQany Ot t\tO l"'?-eo1dante 
to bt . 

I e.a rot">'n1n5 t • lotter troa ;your triand llollair ot tho 
lr."Of L.Can•t I do eom thine for h1afri•n4 Sir Frodoriot llQ.r­
~uio?I 1mpooo onl,y ono oo)ll11t1on:llerrimon muot not bo a par"t 
ot the proooodina'• ·Ae y =a4• no reforonoe to the llollair not• 
1n your lotter to me ,I n 't sure Juat what you would like to 
have mo do ,it an,ythin&· &$,I'll do it. 

Sohlooin&tr hao oont o an editorial about 7ou 1n tho St. 
"ouia P. ll.l'rob&bly tho wri r haa rcla;yod 7ou a ol1:1>p,1Jl&,but 
as ho ~ hAT• forgotten to I'm onolooin& th• piooe.~il.l you 
rtt">'n it to •• ultiute]J,p euet 

.le to Bob llrt.4tor4:Ita g 1Jl& to a•n4 hi.a a ohoolc tor $26 
and I 1a &110 writ1n& to P.c.11. qu<1at1Jl& bia to 10011n up • .&no­
thor o&ndi datt ,L.S&ltoaot&ll , • a epeeoll hort a ••tk 8'0 and 
tho l.ntroduo~ gontloaan, tho h oeleotun fora•• L9T•r1lt•1 
...,. oon.ulttd h11 notH an4 iatroduoed &r.St.llOU.t&l: 
to th• ••rriatnt of the little ·or an4 tho ..,..,.,,.t ot I.n­
er•tt ,Wbo took lt ill aoo4 part,1tr1 4 oft h11 ooat &n4 11&4• 
&« good opuoh. !h11 lt a h•a4qu&r1•1' ot l•lf'll>lloaaa, but the 
attellll&noo •ae onl;y 6 or 70,.ind Bux1i , the poor boob 1ta;yed 
lat• 1n llar1oa---th11 .... two wHl:e - -J'!8t to t.44 b• aoH 
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SUPUll! COURT or m UNITED STATES. 

Neow•tll Jo"'I~ ftlftlr~ Com~n1, Ap­
PtU..~ 

+19 ... 
&.te 8or&nl et Ta.s Appeak ... n. 

Clv.ts...-
c~.r..a i......... c.pur Md 
tialv-.1 I..S..Okt la.rur&Dtl9 0.· 
))linJ', Appt:IJ&11~ 

466 ~~ 
State Uolrd of Tu Appeal. or tll• 

Sutt oJ Ntw Ju..r aod I.ht CllJ' 
ol N..-ark. 

........ rn. ti.. °'"" "' -. ............ " 
Ua Staie of Nt"W J.....,., 

M.r . .i-. 1tca aMOa.:Oood an •philoo ta wkidi tlle 0.1:11' .I• 
~ Mr. JU#Uee Btmb ... Mt . .Jutlflt. Bonrn CODOVJ'T'9d. 

The c.!CnU'o•erq In No. <649 rl!lllN lo lbe jDTlad.lct.loa ot Nt'w 
Jcrt117 to tu tht apptlla.ct upon 1M tall amoont ot II.I •plW 
cod pa.id S. ud aoeanaal&tfd torpl-. 'l'bt eue. Iii Mn b7 •.ppMI 
a:cdn &Mioa 211(• > ot tlM JoditW Ced*>' 
~ • .t the Lan of ltli' •a ,.._.. a.et f• U.. _. 

-1 u4 ~ ot LUa, 8'tt.a !02 .u;.c. .u l'flll 1.nd 
~ ~ witlsh1 the j1lrilldlc.Uoo flt N"' J•nq ,. uu.. 
doD UIAKIJT 11 111 t,_ Talu, l)f 8te-uta 801 tilt tu 00 otJ:iu 
lb.an tanf1blt perecm.11 prorit1't)' t. flllllM99d on Htb lahabtwt lo 
the tula• dMtrial of bit l'ffldvtftf on tht tl.,..l dA.7 ot 0.~bw lo 
eath 79U• S.C.loa 3()6 d-.11 wl\b do ..... io oorpor&tiOftl M ,-.. 
dtata of Ille dittrkt ta. wllidl lhtlt Ukf ... k b.at«t aod rt"" *° tW.t ,.. ........ pl'ClpfttJ' ~ .. ""' ............. ~., 

• • t!. a. 0. t J.M( a), 
•Y. I I•" ltll, p. '41 ; aJM; la ?f I .. ...-. tM1. tM t. 

'· 



~ ,\ '1-...t ,.,.. Ju. c._ ..._ 8t.i1- s...rrl., f'u 4,,,,..,.. 

ladJfld~ GiM'pC M ~ pf't~ S..U. 111'7, llle ... 
rn.liall>t-pwridoo, 

'' I...,,-In~ -JIQ1 Mid..,.,...,.. ........... 
,.., oebitr Qaa lift icinuuc. lllall ... ~ Ill '1le wWlf d• 
uict w114rt 11.1 om.o. ii altatt. 11poo ~ Ml amomu. ot h• capJLal 
•tock p11ld In t.nd lCCUlrlu.lated nrpJu.t 1 • • ao fratJdlt.e we 
1haU bt bu.Poetd u,pon any tlUb dr1 IMuruoe C!Olllptl!lf or olhu· 
•«oek iMUnlt.()I eompaQJ' lnehadN lo LbS. HC:tl.oD.. ' ' 

Th• 1,ppeUe.nt ls a atQek lln lunrUClt ~rporatlott qa.ai.Hd OA· 
der lbe la,.. of St'lf J...,. wldoli at \bf u.. el thk -t 
,.,...lllred h W> '°9at.e It. prt.d~ dot Md to ....,_. ita re....t 
...... lo u.. Nt&,• h • 1tipll1-Stit tML • ,...._... ollet .. 
~t&iatd la N~ X~ l~ • .... tiitt wi.tl a.ell .._ ait 

tN law "'llall'ftl to he bpi wftkm 0. Na. 'n.. emit ~ 
c.rritd OD In &hi. Ntwwk oG5ot S. a J....i. ot nsioMI da1m ucl 
undtrwrldq dtpa:rt~l tor £.-.: Uld th'" &ther oauctl-.. So 
utc1uJv1 ol'!leu ts th'"9 tutd rtl>Of16 1n KUt to ~ Sew Yorlt 
otftat. T-ht .i.ipuluion tllrtber .tlOVrt o .. , tll• .ampcny'• l •t11ec11. 

tl,.t otill)f_"' 1.ud ht t:1eeuth'6 otnoe art loo.~ 1t 150 WllU..aJll Stttet, 
New York Clt7. The 1enual teetuAt.t ot U.. compu1-r ue ktpt 
ln the dot to New Yc;irk Cii, Tbt pt1fftl ~ uder­
writ.141 aod ueeirdw «llMI of tM -~ ue all located 11 tM 
au1a ... at 160 Win.lam St.rwt. !\tw' Tri Cit.7. AD fllllrh. lD4I 
........ ., tM -llUT .,.. i.r.Wd u..r. .. ia )lpb u: !bt.. 

Cut« w. «Mr bub e.rufde ti tllit 6ui. ti s .... J.-q, .U. U. 
u.ctptlon t ! ~ Kia ol '8,e.u2 - dqoat la s ... 1'7#:1 bub.. 
AU ot t.ht rt0itnl alain of 1.M .. ,,.,., ..,.. eoodDCled .i sh .. t. 
ot'llot ln N.- York Citt a.od have '*'2l tO eondi.ated there tiUI •P. 
pellut moved h• ma.lo oftSoe trom St•arli: tix ,._,. .,o."" No 
p1~11.tl propt.rty w it J)l1d tn New York. Tbe comJ)IQJ doel 

p.,- tbtn • frucldle LIX bued Qpotl pttmftHD&. '· 

Tilt 8olJ'd of ~t ot ~ CJ'7 of ~ .. an made u ..... 

mnt. • tf Octobtt 1. 1134,, •poo tM taptlAl atock pdd bi ud 
...... tfd n.rpl• flt llile &pp1111J .. t. Wldi dfdorts- fW ..... 

udu.mp ... ~bJ'lA•.,.,. --~· 
__ ..._ "7 u.. -. eou.r - of Tu>lioo, "7 u.. s.-
JtnfJ' Suw Boa.rd ot Tu A~ now 1.a ~ \o7 tN 

• H, J , t.t. .... ~ .. • Hti ---...:r.. ...... ... , 111', J . i.-1•, tot. 

~Ult~ :4 .!.i4!w .. ~~ !7.::..:=.::i!·.!.-1.a: 
f.:': ~ ~,•Ml't ~ Prl• l pt.I .... •t U1t MM .-,.., bi 'llM .._.. 

N...-A rin Ju. c .. 'f'I. I•••• ~ •I T• ~.,,...._ I 

Staprww C..n.• ud by dwi O..n .t .1:"9n ad .4~· UM 
... ....... eow1 la u. -..u-.1 ~.pc '1rp .... die 

a.,,.U...t. ~ dat jiarildk1• .t Nw .Jawq • tu M tAt 
""!Ml Ul.u ill illt.lqiW. fu,d Ml(Dl.l'fd. • tr.t... altw ... dM 
eorpontloa • tu dtilm.lfile la N.... YotL TluospOGt, tAt lt&LI 
rribwl.ah snat.ed t.b• ~at u upo11 Pl"ODal propert,y wllll a 
b~l.nm .Stu Jn lhe ailtn et,1111. TM 811pttme Cov.:n dar•oi.tMIOd 
tbt o:aedoa u • ptttal'.ll.l proptr\1' t.u &11id dllea.ed ttt •1Udlt1 
1 '1n t.hot 111.ht of I.he proof• • • QJ)08 Utt m~ p..-S.. 

t.ht • • • &be MCOriU.. W P•••ll.7 illYOITW, hive btoome 
u mr~ put ol (appelluit '•1 ~ rilu ia ~ ... V..-t 
• • • • ... lt Mid tla.t tN -~ " ~ raq ..,.. • ,.,. 
_.. pteptC'tT tu .... t.ca..,W. . ..... ~ ... aciqiuNd ......... 

alu. t. ...U..r ~ ad edW llwil. la U. ...._ el • s .. 
Y'«t ,........ propa'tJ' ...... •llltJp .. tuatioa ..... ,.. ..... 
Tbt C0tirl of &rron ud A.pptiall o( Ne• JUWT. per ....c&a. aJ. 
dnntd Ill• Judptnt tor the rtMODI ta'pr91ed ha tN opinloo ot llit 

t.fuprtm• Oou:n.' 
ApJ1tll&t1t 1trjtel f'rror tn •\111\alab11 Lb.e ~ent lo lli• f1M 

of tli• .OM.hu:loa that the tu Ml a propu1y iu. opoo lnt.ancfbltll 
witli 1 .,_;._ l:itw in New York. lht _.imial d•Milt of ~ 
.,... .... ._ 89Ch a-pp,.,...i,, h Is olti..ct. Ti.ol&WI the dM j.1"00fm 
...._ ol \Ml~ 4 •.,..__L • ..... ,.,_. ..... ~ ................ ._.._, 
., * r.n ...... , "'- a.pi&A1 ..... ..& ~ 1t "a. ia: • ti.. ... ..i .. .i ... _... ._ .. ___ "7 

1akbis IWllUU. tnm I"* •&llM ti._.. ud •btrMtias u•pc. 
iW- trom lb. rem.aindfr. Tlt.Mil Ill •J>PUtlltlr becaaN Olphll 
AIMk and •mph• an ttfftfd .. lD••tfd iD tb1 eumpt ..,.,. 
'the ••h•« Lb.i» ~ i. not dtttm1h1ed b.7 apedlo ltam1 but i. 
lh• l'tlllllt of a Wculatioo ta wlllob all -*" .,.. baYOl•td ue«J>t 
lhoi19 dtftDl1.tl7 e.nmpted. OUJ' l!OOOlU. .uk .. it i:ul.OeCIM&IJ' 10 
.,.....,.. doobU u to •~htr thle 11 • Pf'OPltt17 tu. 

w._ • ll\at4 ~ ta. .. ,....._ pt"ftr .. it't'l'$t.e • ptinlt 
..,._.1..._ \Ma. cwpon1109 .._.,.a •tum....S domldW •&Mi 

•IU '11.J I.. 0L 
••• ~ J. &.. 1tf. 
•11f1CJ&..n•• 
•ttO:itl. &..11&. 
t nt.illt71"rut O. ... 8-1" • f li!..al•llff. '1 lC, I, L Jtl, UO, 



• 
JuWJttloe. of ht •reator' Tb..,. it •-.C dwtll M n. dqaiNOfl 
tf Ult Ila.Ce t• I tit CrMtllh ii -.pltc.e. U la HW'd• .... wid1 

U. Ol'd.lMr7 nciopiUoo of lb. rule of _., .. Hf'"M'l•r ,.,.,..... 
IO dttmit.lDt Ill• i.u.abto 1itm of io\&Qliblll ~lJ,u tM p,.. 
1umptlo1:1 i. dt11.l 1uth propenr i. t:uable b:; lb• .ia-. ol tht.,..... 
ponl.100'1 oristD.u Thia po~ o! s.-. Ja.1 to tu ii • .,,. 
c:tl'\!Cd.,. b1 Met.k>Ja 307 of the Mt of 1918, hf:rttofo,.. q11ol4d. h 
II lbt Ol) lf i.u eoqbc\ b7 &Ji. IU.U l.roaa eorporatiONI of thil lyprt, 
M tbo trtncb"' LU. •t oae dme lnW, u wu repealed by the A~t 
or April' JtoS.u 

TMtt .. ,.. ~ lwwe'rtt, wt.en tbe uee Qit i11t&ncibl• Pf"' 

ilOUl~ la otbu •ta• beaonl.. • iDcrtricA.bJJ' a Pin of tN t.J 
... tbfn toodUie&fd t.blt it ~ nbjecc. LO UULtOo bJ U..t. 
._.i..14 The ..,.,,.ua, oe ot I.he~ of the~ ta Stw 
Tork. it II 1ll'f;td. b. lfllWra.,. 1i. ~ _p.....,. tro. 
lllt u.x JtrWirdo. ot X.- l__,. Widt. U.. UlllaJK*. of a ...... 
- at• ud __.. 4omieile in !'\cw York, ~ 11L1a.. ...... 
Utf a•\Mribm ei.t.14. w..sd ka9'! 1N rip.t 10 IU ia~ w\'J. 
0. .. re&.u.. tt Ha IO"ft'tlipQ'. Appell&at ~ tli&t if ~"" 
Y .. ..,- ....,. • ~ tu UI 1.1-e i:atur'W.. U will 'riob.Srt 
sJait d .. ,,.._••-et U.. 14~ ~' '° perab s ... Jfftit1¥ 
lt • • tM ........... ; \Mt JM'OPtl11 euaot be m. ''" ~; ....,, 
lt It S. la Yt• Yerlt tor tu~ it MAQOt be la s ... 1.,,,., 
l\'e '" uktd tt ~ Uuu tiot• •taWI u,,., "'°' tba pow'\"r IO w 
lhf Met propt:rtr for t.bt Mlllil ineidm.t.a. Tbfa q..-.ioo b.al lliftn 

• W-,1"lW 1-,.... 0.. ,, ""'"'- U R-• .ot: k 1-11 ,, ~ 
htt7 Qll.. u w..i.i m, utJ ~ ._ x~ o... •. ~ a..-r • 
P, a. 0.., lfO '(1, t. * Mf1 ~ *- lbo"-1 Co . .., Wmi; 1.0 \'I, I. 
,,.,, or. l.•toruu..at Miiu..., a.. .. o.taM~ T....,. Co., m v. a. tu. 
61f. 

It lkU .t A11ptt• "' •rki ll f'-. fll. NL 

.. ·~~ot°l;, <:· ;;,?'-~ ttl U. II. Ut, !11111 ~ eo11tlltt11 •1• 

O lkto no....tt 6 T'rM OIL., VI~ 180 V. & A. HJ m.q.u -. Ill• 
.,..., tff '"U. I. l, .. 

HO-. •t.....,-. 0..-t rorb. eA U. &. m.ut1 ~ -.1..,...w 
o..a ,._ O.!I .. C, I. J ... lt; f'tf'llt a-k ~ 0... o. ao----. IOl 
V. &. 114. 111, Of.,..._ OU C... •· ~ !N O. &. 111, 111. 

I• Ml. o1 A,.U tt. llK, it". I , 1.9.._ JJH. «. I•, ,_ aa&. 
u at. I, 1.9"' lMI. a. ... p. lk 
.. ,. ... on... ' --. lft 'D ... •: Bdllol. ........... a.-,. 

lff V I. W 1 ..... a-l - O..~ !'"...._, D ......... ttl V. &. .. 
................... a.. ... -~-t!.~--)~ .... •00.._.,_mv.1..,., ___ • 
,..... .. o . .. 1•1 ""' ........ Cllwji.."' ~ •• 0 . ..... 

I 
Nn.ort '"" /94 c .. ft. llt.tf ~ ~ Tu A...,,..U. 5 

ha«oro,.. ,.,..,..,.._., w. do Ml llld fl ~ 10 auww it b. .,,. ,_ 
Wit.ere eamideradoo Mt btra si•m l.o tM .....__ ol a ~ 

tdtm Of liUAlll,.n,t. (Or lilatloe b7 I atai. otll4;r tlllD the ... te of_ 

dom.idle. lhtre lw bwn drftnh• Pvll:trrie. \Mt. lllit lnWllJibl• weni 

illlt,.,.i p&ri. of !JI• Ni-. ooi.dueted. ID IO tv M tbt ooaclll• 

•kin u lo 1ht txiltalee of • bu.1.n• •ku.t tor ~ PUJ'PC* ot t.ua. 
tion, diltitlft from th4 domklli&I)' •lt\11, s. the bMll tor. elahn or 
a Pedttal ri.PL. W dot)' ot lllfl..Srl111 lot.o the e¥'1det>C9 whQ ,.. 
LabUllbct IUCh boalo• altt11 ,.\a upcm I.Ii.II Ooart. u 

111 the Slt•p./., /Jn•l.t, C•plov- N .. ~. M•h,.iil .. aa4 
~-. ched t. aoi. Jt. nt>N. UM Ullf'Crat.ioo or tbe fot· 
•4W1M!d bnaatfW. ••tli loq,J M'UvtlMI -.. l'ridfnt fros t.be 
toDlinued ...,_ ot baai.-. TM P'-., .-. • .t dirt.,.; • 
dftKW., u.. ..mi. ,,_ u.. Juwbrta .... --.ww.•• n. 
__ ........ w:nwuai. ... ..,.,... ...... -.rried .. ..iuaaomly 

• dllltne of ...... ...,. .. ,..., ......... 1"ikm ti.. taar 
•LU& n. .... -~.,..... .. ot di.a""-"" ftq 
'""· ia bid. a pwt Otl 0.-. la tM ........ $IHI-. the-.. 
'1JM 'cd aratp··•iee .......... ·- Yirp&ia. ..,.tst tlJ SU • 
DA..,.. _.....u... • ....... ,... ....... aacl bad: ~ 
,... .................. ,..,12~:m, .... .--i. 
actioD,,.... tM iad •· ·..., tw • * ~ .t .i. __.,..,.. 
foW•V ........ oariR..W.'' ..... _ ..... ...,_ia ... 
tOtlrM o1 mo .,_... ot ..ti., ... tn& et .i.. •• i. ,..,, a-. 
8tld C,,,.,....._ •· .-, • .....,. anom.r 0.Uwiate oorpontlaa ,,.. 
tOCUld '° lu.ve e1&&blillllld • COlhltnilal doadir:Oe tor lt.eir al'ld Ji'l'UI 
a biam.ait..- tootrtllia ot lw ln~bt-. The Sol&lf:ihl• in q'll8-
tioll were 1tocb of M'onlu'la aod No11li l)Uou Mate hub, PIP'· 

chMed acid bald M part of t~1 eorporaUtn '• ._. In lt1 XiDDt10ta 
ba1inMa of ta.oJdiDI' th• Wtt1 Uld ••-"Cil\I', t.broq.b 1lotk own~ 
.-hip, tlle b..in- of 11uwrtat1 btrib, trlll1 ••Pl•I• and otbtr 6. 
naacW lElltitll:t.lon1 or th• Ninth tMrnl 8-ne 01.vlct. Al lb.it 
bmi0'9 wu lot!IJUM t. Mi•~ta, Che Mt4'Cb of""' baib wen 
a.a -tlal lae.tor ot thl1 "1:11lntM uJ t.IMrtJott W • tau.bl• aitva 
inlil~ 

"""' .._. ...._ er... .. ~ •• u. a. .._ au, M.L 0t. 
,._ Lo6a _, ~ Ci.. "' ~ .. V. I. ... tU1 Finl !fn. 
.... .......... u.a.111,aai. 
_...,._.,._ ~ Tuo.....t..lil!tV 1.1,1 ... _ .... 

•~Uhl-0...t :ir-~•oa.-.a.. 



T'he conception. of a blllio• litOI for itltanalblel eaab!M llle tu 

r •tberlnt mtltt co dlatribuk tbt b'OJ'dea ot lt.1 support eqaltabb' 
&mOaC UiOle iweirlna Ira p~ It m.d• th• lMKion of a t.u 
t.J1U1 for particular iatMl(iW• more ddahe. It Iii not t.he •nb­
slltudon ot a new tlctloa • to lM mu1 or dl090ll £a action tot' the 
mt.blitbod 6c.tlo:n ot a tu litua at t.be pl&oe of ~aUon. To 
ovUC01D• t.bo pl"O&Ulllp\!cm i)f dom1cillar7 locatloo, I.be p:r"OQf Gt b• 
la• lita1 muirt ddlnlte.l:r CIOCUltcl tbo lrlt&qible1 a1 an Uuierrral 
p&ri of the ioeaJ aetlYity. The fac'la prtKtUed by tbim reootd tall 
tu &hon of ihil r-.qai.~mc. 

'fhe tu ii upon "the fQ1J amowiit of capital 1toelt &ad autplu" 
l• certa1n .Uo.-ed d!duttiOOI of !'NI eeuto and ez~t anaarlU... 
Tho o•idCDet 1Pve1 DO uplua.Uon of lhe amount Qr IOOTC• of the 
.-11 m.U:ine op tbe amQant. -3,370,0t!O.tlS whkh blla:ace with t.be 
capital nock and •arplm I• tbe.c deducdcmt. Tho at.lpnlatloo 
ahowa "qrftd" ~ $8,107,901.83 prwumably of c;,.pltal and 
na.rpl;a. u aho11rn belo•.'° .Aartfd deducdona are *",737,621, 17, 
But tbe U9!1111ment ii $1,069.000. From the .i!pulatioo, we 1._..n 
tbo "gtttral &«IO'llJlUI" are bpt iD New York Olt7 and all eaab 
ue<:pt t&.W.32 and Ill teeutidet ve Joe.at.eel at tbt New York 
omce or in kob 011tatdr of Ni:w Jerf81. U we •cme tbot tlle 
" paeral aocoontl" mectloo~ .,, lh0 oOmpat17._ cWms agairu:t 
aaenta. ot.ber 11'11Ul'MIC$ oomp~ and aimilu bilk reoe;,.a.bleo QO 
Ptocr• ii l:)&lf, towards \hm ld~tiftc&tioD whh Nn York bull· 
nea Nothing ill thown .. to tM vol~ ot Nnr YOl'lt buain• lb 
CGmpari.on with NfW' leray or tJi. at.her 1tstc11- We~ not- told 

•"<•> Tiie t611owtaf ...... ...... ti..""* ,,... la* Im .i-·.·n-n dM ....... 1;1.,. of .... , ti!. fol ...,,... .. ; .,....._ .... d...ipwo. 
•f'l"Nkr I.ht -0-l ., th tud ta ..... , 

l. 0.pll.fll ~ •••••• . , .. ... ............ .......... 91,000J>OO.OCI 
L Slli'plu (w""' lol'\ll ta 1M Mob of *-l*llT)·· l,ias;ff(l,til 
a. ~ tor UMa,.... ..-i- ..... .............. 1,001.eu . .o 
4 ~lot ~ .. . • •• •• ........ ... .. .. ........ fl,f'H.OCI 
6.. ._,..,.. tw --'5~ ... . . . . . . . .......... 8'flll,U 
t. ......,.,.. tot NI.al..- . ... , .... , , , , ...... •••• .. , •.tu.JO 
1 • ...,_, ~ ... '°...,. .. .. .............. 111,lot.tl 
t. hr-!t1u·1 ud bl;..,. (ta~_.. .... ).......... l,600.00 

~ . . . . . .................................. ,&60,0h.li'. 
. a.en- lot .......... ,,..._ ... ,,, ............. ..,. • ~ ....... 

N.,.. J-~'T • I ~ ._ ~ nr. ta.. 0... U N. J. L. TH,, ... 

:!.r:tot lUM •: :ZW!i~~ ':'.::.~~ ?\b~.: ~ ::: 
- t• .... ~ A.dtilia ot tM i'- ao .. w .....iiow--"­
.. p11a.1 •"'"' ...,,i-, ,_.,.. 19' _,.... ,,.s--. """"' tor ,....,_,. 
..,_, Mia~ N,101,JOLU. 

J 

t 

l 

7 

where but.:inci11 la accept«!. moPieYI ooUected or i.ofur&Uoe e<>ntncta 
ai.d.. Tb• MC11ride1 ma)"'np:rf!Mtn Iota! lfllWI or invemlm.eDtm in 
~ew JetM.7 or tlaewhtre 111.de froin fun&i dcri"od from cimil&r 
Wittanee eontneta with • buai~ altm at tbOM point&." Tbfy 
• .,. be the nnJt ol inaW'&llCe M:thiti• ot Dl&hJ' kill.di., \&ltiaa 
place far from New York. lf we Wtl'e to aa1wae that the intanci­
blci1 of a C!Grpcmt.tion m-r h.a"e onlr one taublt citQI, tli• mBt 

raet tblt rtnr:ral 16..U. ot a foreip corporaUoo are «atducted by 
paeral oMoen lo New York without fu:rtbtt C'rid.mu of the llOllret 

aad dlaratter of the lntan.ribleti doc. aot dt'liror the t&u.bility or • 
pt.rt of UIMC lni&qiblot br tbct ~•W of tbe (!Of))Or•tiw '• lcpl doml­
tile. The pre1nmptioo of a tuable altct tolely ID New Ju.y II not 
o.-ertutoed. 

UniY"UMI lnauraDCC Com~l'IY' 11.11.d Onh·erul l1ulem.a.h1 llll11,.. 
aoae Company b•ve •ppeall in"ol"1q \be .,... q~ Br 
lltipulaHon &hc.o c..._ were coMOIW!..ted for "'"'-"" below llild 
1ppeal here. 

These appell~ta •l'f. New Jener inmnnc. (1Qtp0tatloba,. 1-.d 
by the CitY of Newark lo tll•PttM way, n_odn' the ume datuto t.nd 
..-ltb she &ante re.ult In tbe au.te eotU'tl u the appdl.mt ia No. 449. 

Tbere an no ~i8cant diati~tloru bctweren the CUtW. A ma.o• 
a,pm'1'1.t eorporatlon lwuUH thete comptnle. at• New York ot!Soei, 
where •CCOliHlf.11 •re pqa.blc. $e\·cn ptr «al of Iii• builii• of 
Volt>erul I111u:r1act Company orlJinatM ill ~-ew Jeraey. Thi oor· 
f111tpoPdiq pct"Ol'!l1tap (or the otbu compan1 b oot &hown. As 
ln: No. «.9, the reoo:rd ill til~t u 10 tbe cb..-.cter, .80W"ee tad me 
of th• teeuritJe1 and credJtl.. 

Tbe judplent.a ia bot.la ""' a.re 

Tfflt: 

C"'*, B~ Co.ri, U. 8 . 



• 
-

SUPIUE COUIT OF THE UNITED STAT&\ 

~·cwark Fin W.uruot Oompa:u.11 Ap.l 
pellaat, 

44.t •• 
8'.1t 8ol.rd el Tu .lppt911 ud T.,_ 

C"7' el Newark. 

t:ai~ i..n.... C-'P&Ut &ad 
Ulll~ J•dt9Dltt l.aMaranot 0-. 
~7, A pPfilla11CAI, 
~6 Cl, 
Su.te Bo.rd of Taa ApPt&ll o'l tbt 

Si.t4 of Ne• Jtl'Wf ud the C1t1 
of Newark. 

A,,.t ,,... diit o..n of 

- ... A"""" ot tJtt &u-tt of :St•,.....,., 

• r-20.mt.1 
Mr. Jmtioe ~ &AllffMtd * followtr,. opW., ••• 

cw-rtd ill b7 >Ir. JQttliot &fop.-g, llr. Jtlllliflfl Bu.CK. ud. Mr. JUllllet 
0ou ....... 

v.-. tu pollo7 It OD• lht.a.a; eot11n.hadonal proltlbltkm q.,U~ 
uother. n. laJt ot d•flsina....,. tw ti.t.tlbuU,.. llM: bvd-.. 

" -- .. ol!Ub' """ - ...._ Ille wlodoa " ... --. ~ ec.a---. Senor ._ W. ..,_ _,,..er. U. 
tGciQ" wi.. ~ liaM .. .......,. ........ U. Mptt•1iwtbt fll U• 
~ dm"'4 r,_ a eompt..t.td af'\wodl et h11.11aU r.t&"'-. 
Tht ~11t of •uh ~ ... •ltb d\M tepid co tbt pn­
modcm of uwrprilt aad tA> lhe e.oa.1 .-di of ~trtat 19"ff'D• 
1111!1tA witll w-.Jo!i lll4M rt.lat.loa1 ar• tlll•h~ Ill ptellli&tly a plulM 
of rmpltlMI l.,W•15oil. It betoap tO lhlt.1 nate Of lhe uptrl• 
111.eDtai actiYltlti Of toftruaat I wll.iM lho9Jd not tit 1 U.tcl ~ 

'0.-,U. ......... -0-. ........... ••n. -- ., ,._ 
... II ...... ...._-' -11 .-..I lit.== ........ • .................. ,.,................. ........ .... 
-. ..... _...".~.......... -·~-­...... """""""' Jtlt_..._.,..,..._.. .. 



r 
t ,,..;,.,,. r...1 .. c .. ..., ,..,. ... ., r .. ..,,,,..,.., ~...._ 
>itld-s..-i,..i- ....... .._.k .. -...1 .... t.-...u.~ .......... .,..o1 .... 
w..u.,. LU'Jlll' pow-tr •here U.. ii ~ cl&l-. of MCf'MC...,.1 b7 
th It&* upm Jl'O'Nl"I pqWd co tbt utioMl p•ra .. tu. h 
S. oot for 111 w •h lo Jiidpaent on aiumpc11 br t.M ttatel liO .vol"• 
h.lr w pollci•. \i.fltcn • ~ t,pproprW:t.lr tlWltalfd be.Im .-
S. ·~~ found to bt W plaiia YioJatJon of lli• C.0111t.ltutloa our ~ I r 
&. •D4tcl, 

Ch1p1.tr ~e ot t.1111 N'e• Juw:7 1..a,... ol Jfll, .. 1pplkrid to lht 
elrtamNll• ot lb-. two cue1i elw-11 dolt DOl oleod t.bt C:O.· 
aluadoa. J.11 .. w.. ... lloclt. l~ Mia lwntotor. beta foud 
t,... fro. «IDl!titvtioul lalnait7. c,,_ of WVAMI c .. Y, 0.-..d 
,,,,.,,,, • u. s. m . ..er.ms •1 .s. oq, ao. ~ .u * 
.......,,.. wflWI &lie ....UC ·•j~t.o-us'1 4-trtae ~ 
..... ltttd .... tMt - ... a.aded. tlle ua.t " . ..... 
&uJa,,... ....... •5eeolha_ ....... ,........ .. 
• c,_., .... .., _.,._ ...m. ..._ ~ _. .. ...,... 
,,.., - ~ - ... eactd • ..,..... tllu wn.. ............. 0-.­
U... al'--. Gt t......., ....... .,~~ ......... 
NI........,.._ ia C~., •~. dfddecl lb "-1 ..... ....... * pr..:&-~ c.... ., 'IF...., c .. •. o ...... '•h, ...,..., u4. - ....... ton...d i.\ alOf'd. •MU7 
-'tqute ._. t.r lllraiq Ue ~Wow. 
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SUPUD COUIT OF m llNITID STAT&\ 

N~ '40.--.. T- 1918. # ,J".

1 L W, We, Pttldoo.r, }OD Writ of Oertlorul ~ 
w. the UlllW!d Stai. Ol,..Dlt 

l• Wu.oo,, John V• uwl Coart ol 4ppealt t~ Utt 
Marioo Pukl. TeaUI C'lmlit. 

111 ... 2', 1"9.] 

llr. ,....., .....,, • .....,... 11.i.innd U.. ...... ti U.. c..rt. 
'l'lie-il'-"•~ .. ,..,,.._dl.t~tetQisC"" 

- C.... of .l,,,..i. lw ... T-i. Cl.--- ... , •I ... i:.w aw. 1>1ou1o< o-. rw ... z-_., o~ 
•i.ed upon • 41,...ttd T«'d"1 in faTOr of \be df!ffnhata. TM 
aetJoa ,,.. .. for •ooo ....,.. "'°"fht ~ Stet.Jon 1171 ot 
the 2e'riMd St.tu'-- (8 u. 8.. c. t ..,), ..,.. • c6JOred mu.a ela.mJ....­
dilcrimlDatort wtaUGIDt ,_lildq trom doctoral ltr1ielat»D of 
Oltl&homa, la Tiolatloo of the tlrtMnl.b Amcd.mt.nt.. OtJ'''""" 
WM cruitedi, 306 U. 8. -. bMatM of t~ imporc.utee of tbe q~ 
Uoa &nd aa -rud to0tllrt wilt. the decWoa In Guaa "· QJM4H 
Sl44u, 288 ti, f:I,. *'1. 

Tb CIOUUll&&* adtr •b.lda Ok!Moma WM edalUed bt.te \M 
er.- ,....i.t«1. &lie_.,......,. Arwle m, •:i.u.tir ha ''•UAUW 
...... ~ .. bit .. eh~ el tlM S&&a. . • . •'-.,. ..-
diot ... "' tw9\T4M ,.,. .. wi~ ~ ill ... - "' ,...._ ,..,.... ud 1 .. t1ra So.; aft« .......... ... 

- ·-., ... -· o-.m..;,. ... rodloollr ~ br ~ fldd.10. ti a t""""7 *' hom ftldl wlJ .. TO«'N 
wu. iii tt'eet ...u...d th.....P tM o.-..don fll. a ''pudfai.Mr 
c1ame.'' ft. ela• WM .i:rlcUo don. \oJ' thJ. ()oo..rc. M T'lolatJ ff 
ol tbt' prohlbh.ion apl!Mlt 4Ulorl111111n&t.ioo "w MOOW\t of l'MMl1 
oolor or prtTlou ••dh'°" of ...-ltod•" ol tbe J'iti.ath AIDtod· 
meat. TMI oaLlawl')' oeeurrtd oc .luu 11, 1915. IA I.he m..,.Umt 
lbe Oltl.aliOIM l'lfttnl tltotloo o:t UIJ• lid btta hued on W oltod~ 
l.q "irudl•tb• tla-." Attw U1e hn·alidaticm of th.at e.IMIM a 
tp«W ..... of .. OllUoaa l.,.Wat11n fUd«I .......... 
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for~• • P••UQ ..... ~ ~i. .. ot 
ltl' Act .C F.._,,. ti. 1t"JC. c.. M. e.doe t Ill 6.i1 M1a111 
(90W' 8ectJoll 66k. Ott.Mme &&.IDla ltil, M Okla. 81.. ha. 76}1 
-~41 __ ... __ ., ... _ .. 
o.-.. "· u, .. ,.., ,,.,,,., ,.,,... no.wt.ow 1'0Wd .. tat ,.....i 
eJectioc of lllfi auio.adoMb' rtma1Md quJIW ~ n. ...­
rerislnt.loa 1'9Qitl,...eo1.1 afr-..d onl7 otbtN. 'f'b.- W to appb' 
for~- '*•"a AprU 80. lfll ud JI.at 11, ltll, it quli. 
a.d &l I.bat. cJaw. wl&JI u u.tallion CiO , .... JO. 1111; ti ... oa.l.r 1IO 
.- .. .._,, - ....... .,, ..• 4vloc - poriod ot t.Uu. .. . • • ,,....wie1 ~ .._ ..... ....w.a.a. ...,... 
... fro-.~ • • • ~.-.. tllM'' .,.,.tru"' * 
pr9ml ~ .. 111.e ftlid.at;7 of tJlia I st ...... ~ widi 
lta~U.. \,tt,.,... -UC.em- wti. W.,...... ..a. dait 
.. l'Qdf&dl« ci._.•• ••WO' prior io 0-. •. U"""4 11a1-. 
nPN, ad cklaeol wM •tn oalllide it., ad tM DO\ _.. \bu H 
da11 u U.. DO,,.al Ptriod of ~D for Lllit l.Mrrteofor. pro­
.ecriW cl-. 

.,... ......... . ...... 110-of ~ ....... .... 
uir ..... """ wlll i..-turlle..,..... .. . - - ..... 
......, - - ,., dorll.J.c .. ...- Iola - -lt, Jtk Ile•• Cl••hW f« ~In ltll Ht did..._ cia.a 
rec. oa tM ,....,..I.lo• l!.i. The ma- it ta eodiet .. ~ he 
pr.ented bl...it Sa tluit ttu for ~ u.cJ, U 10, ud9r 
.. b.a.t drcUM!lt.MIC41 ,.Ptnt.IOll WU ~ bl& TIH fltt • that 
plaiaO. dkl eot lfll\ on ~.,.pc. lD llll, Ollder lll.t w.. ot 
c.M ANU.14 M ~bt pe.....,_il.J b\ &Ji. ris't It r.pter and 
..._ ....... to - Tllo -tnl-" plalatlll lo tlw ot ... 
llDllOlllbl•~ " s.eu.. NM. n. ...,.... .. ,..._. --
- lb ....... fw1No ........ Gat. lf ... w ... m.pliq ia 
• d9ia1 "'- ... plall;tal''• riPt to .... .... b ,...,.. ,.......,.. 
,... .. iM _...et 0~ TM DiMrirt COU'l IOOk aM c-. ,_ u..,.,,.""" 1 .. ....., .... alftno.i ..,. ... o ... .i, c-i o1 
ApptiaJa. h tocuMl no )N'OQt of dilcrl111.'81tklll .,.- 1MCf'OOI ha 
t.bt ~\.loo of SeeUoa $6$4 ud dto1td lblt tht I~ 
WU la C!Oft4kil wlUa flit fttW!tnth A.Jull.dmdt. flt J', (2d) 880.. 

The Wtndaa.t11 urre ,.o ban to tbt plallltl«'• !'900•"'1, •put 
ff'Olll tae eou&h-v.d011.al Yalidity 41f Seetloo HM. TIM7 lllL1 tb.at oa 
the pl&laLll''I e•w ~pdoG. ol ic. Ui~lF. i),t-re '9 H Otla-
l:cma ltabat• ...., .... tie enld. nPht .... ....., ... rip.t .. _..., .... __ ~ ................ ... 
us.e ,.....,.. tw d ....... ._et..,....._.- be 
.....,,,,.. w ..... 't'Oldac" tlie te&nl }odiMrT. ,,_. --u­..w be ~ Ira. for ~ d.ispoelt'- et • ...Una.t.cmal ~ 
do• •• 1N ~ te tht Jut. 

T1MJ fln' obJtctioa dlri•et bom a mlMppJlca:tJcin tt CHk• "· 
8°""6, 189 U. f:I,. i 10. lit \llat cue a bill ia eqoJt7 •M bl'O'l!Pt hT 
a eolond mu on bthaH el bU-lt ·•ut1 Oil lMUll tt more lhu ft"' 
0-A'l!Mlld llllf'MI, eltl..- o1 \M COllDt7 ot Konll'Ol*"1, Al.ahu!la, 
.-o.ri1 ahuwd" wh.kll 14 t«ect Mked llirt ttdtnl tOCSrt "to 
npenlot ... .W., la tlw SW. Ir)' - ol ,_ ..n." wi..t 
tD c-n .w ....... -~ -'t-.doa'' ... toad .. atrikiall1 .... ,..., ..... .,._., dliat .. .tt7 .......... . 
&aU ..... .., .... lllu k "- ia .......... , ... _polideal 
,...,.. See J. U. &. • 47.I Ap&l't ,,_ .., .. lftdJtieul ,.. , e..., r.,. ...,.. , .. v. 1. tot1 ,.....,_ ...... ., ..._ ... _u . .. ..., . ,__.. ~ •"" .. .,,,., ............ .....,, .. ,,.;_...-' }lllJiriol r• .............,._, 11 IL\a't', I. ......... ML 
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•• 
ar1«5oa upoo &hi ulf"tlM! Of eqiakatiia. ioritdkt.ioo \Mn .... 
uiotlitt dlScuJ(J' l,D OU. •. g,,,.n,.. TM pla!ntU! u..,. •M 11'1 

tll'M1 Mtlftr tOf apw.iAc perfOl"JU.Ctt of hil Ticbt aadtr Al~11t 
•'-'°"'1 l.P,Latloa. Thll p1'911ppo.od the •aHdlty o1 th• 1.,W. 
tJcm u1M11r which h. .,.. .. dabialq, But Lh• wbol• thtorr of hi. 
bill wu lb.t lovaUdil.7 or U.il leplaUOJL NatunJJy eoou,ab, tbS. 
Colirt took bll dal.11. at tta flbt fttta• and 1ound no lefrlllatloo on 
Lllt llulit of •l1lth •pctll\t PC!rfGm1&0ct could bt docf'ffd • 

'rhll eMt W vt'7 di.ll'tn!Dt from OJu T. H~ dJtrl'rtoN 
aia..i111 bite upUoldr foMbadowed by 04u •· B~ 1-11, 111 
Wt ..,. lllil Oocitt dtela."'4 ",,.. .,.. DOt P"'J)al"fll eo 114:1 t.Ut u 
ad.loo at law flOlll4 90ll be a&i:a:Wned. • W tacu al)eced I.a Utt 
"Ol" ltl U. 8. at '85. Tbt ;. pJ'ldtelt the bMla ol ti.. p,_l 
Ndaa. ""'°"'1t 1l!'lder UM fol~ .,~pno;iriai. itp4\Jo9'' fl eo..r- .. _,.,. tlM: Piflw:g; ,....._ti 

11g.,...,,.,_..._ ....... otU1.c..t•"'- . .,.., 
aw... ... ~ ... - ... ••Jeead. _,~"die l'•1t..t 
Siu. • • WW. Uw ~ dltnot w • .,.,..,., .. 
ti -., riP'-t pmu.r-,. er imacnrtitl ...u.r'4 "7 tlw C..t.1t11Uta 
ud la.._ ...a W bdle te U.. s-rt.1 iaJ-nd bl aa ..._ &t Jaw . . . ·~ . 

• 

I.-. Tl.. Wt&M. d el. 5 

Iba lt7t ~ 1'M t..&. ot tw. ..UO. II laequUt1 of ltt'ai.. 

..., dlOQlll ndiU fOCOf ot Law, Mt ct.Lal ol tht riPt to Yoe.. 

C<1a1pare Ytu. "· Hmt4Mt, m U. 8. 634. 
Tti. other prtlfm.bt.arT objtdl.oa to lM IM!ai.ouoe ol lhil actioa 

S. 1tuwr.. anttnabl, To ..tndic.i. hll p,..,01 rrlt'f'Ulet tbe plaln­
tilr did not h•ff to puniu• wbat• ••r rtmed1 11111 ba.-. bwn opm 
to him in th• 1tate oo~rtl NomWb', Lht t'6\t 1 . .,WatiTe p~ 
na.etlme. enrciMd tbrouab ldmhdllntlve powe:n confttr'Od oa 
.W. to0Ul1&, lllt\lt be oompJtud btro,.. "'°" to tht ftderal eootam 
can bo had. Pru.Ji."· Alt.fl/lo ('~t /,,.., ('t., tll 0 . 8. :10. Bill 
to.mio prooodurt OJ>10 tw 0ot •• dtt pllhtt.11!'1 litutlo.a (Section 
6&54) hal all tM iadW.. ot • ooa"""UOMI J.dkial Jh a 'inc aod 
d08I Dot eocter epoe the o~. toaN U¥ .t tM ~ 
or iz:i.U.U.,. t1UM:&Jom \Mt art ~ of. 14laialnnsh·e 
~ S.. is.mo. 1 et ArUele I\' ot U.. ~ ~ 
U.; o~ c.t• .. o....-.• AM'• ... ,,., •• 11• Okla. w. 
B&rtiac..,. j iwl ................ "# 0~ T. lftl.W-. 
,.._,. ..,_ 'rraMt C•. 211 t:. &- 1•. w ~l llC&bdiOll'y ,. 

•~1' &. , • .a 8f.AT 715119 flT&T_ 1181. U. &. C. tU(J), 
~ '° • f.otral ..rt .., ...... ...W..& ... u.U.W.S .... 
f9didal ......._ tl •kk .owe. ..... "· ••u.M B. B., ~ 
U. S.1$1; PM<t~ 'rfl 4 'rfl. Ct. " · l'•fbo.,,J.U, ~ 11. & lM. 

We tbettlore eumot •TOW r-af., .. tk IMrite at pl&inW!'• 
eeolLintiioo&I dai-. 'ftt ,_~ ti tM Pln..O. AIMadmeoi 
llipia1. .oatri~ br • .UW' t• t~wvt eq .. 1 • .., bl she ei:\io1· 
i:unt ot th.II risht to ,,,.. br ehll':ne ot ill• t:11lttd 8ute1 repn,1. 

I• or ra.oe or ffllor, bl bietn &111pl1 UP"odtd b.7 pri.oT deeWom. 
Gwi• • ,._ U11ated 8tatu, 2:38 U. ij, 147 1 Mrm T. Altdfr•~. lt38 U. S. 
868, Tb• A.1114.ndment nulll"-t •rihl1deated u ~J u almple 
a1inded mod• or dl«:ria1lnat&ot1 It hh• otierot» prooedo.l'U "'° 
qalnmen1.1 whleb etrectlvtlf bandlcap Htl"tlM of the tralldUM br 
tM ~red Taee althol.W" tbt abltttet rlsbt to T'OW m'7 rutdn UD· 
~ • to n.c11. When la (it1h1• v, U""td BWu, 1t1pro, tbe 
Oklahom.a "CTUdfa\Mr olauie•• wM foand \"Mila.tin of &lit Pif, 
i.nUa ~t, OklaU.a WM ooolronc.4 wiU. the ..no. tat 
ol dirrillac a...,, ,....,_Uoo .,._--.art wit.II Mr own poti\i­
C!ll Sd.9 but u.--.t wig; die F....-.J Collllltltats.. Wt are 
.-po!lal .. - ......... ..i-. lb• llM i.cw-- el 
ltlf put&bl ...... ti die la4nUtT cl u.. ··pu4ta1J1er 

·-··••Ml•••"'" 



z............... 7 

la • ..moa. the p.....s.J d.aStl.8- f( ....... r....s .. ~ 
- P.,.. ,U.s-, lwritaW. ID Utt -~ et Midi: ariec 
~ Pl'O"lliom. i ... .. -Pl ff'Oll .... IODd ... ~die 
- 0- - ...ut ... ,. lht la•.udM.d "pudfu!r« 
daw" _.,. ~.._ IA•alld _...., IJae ~Ua • ·eecf_.L 
Thq oporai.cl uilalri7 ap.IMl u.. .. ,,. .. " •be. batuJ.t the 
pl'O'WcUon ot Ula eo...tltatlon ... "-" .......,llll¥ laYObcl. 
n. jadcmmt ot lM Oimlll 0otart ti Appeiak •• o.....torr, 

.. ,..,...,... aDd ..... -- ........... '° ..... m..riet Oovt for hr-
ther pl 'hip La ..... di .... wit.a tll1I opla-

Kr. Jllfliot llc8:n'wcue &ad Kr. J_... Bon.a~ u.at \be 
coun ....,. ~ dM rtpi ........ aN *' lw J-...t 
_..,_ 

Kr. I.doe Doo&aa Mot •,.,...la U.. ~ .. apo. 
-- q[_ dlit ... 

m.r•, 8~ Cnrl, U. 8. 
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./ 14 ,.~µ '4r 
SUPIUI COURT OF TRI! l1NITBD STATE& ~ 

ti"'/' 
,, •. 810.-00.- ,.... 11118. r· 

0....,. W, O'Jlallq, ID4lYldulJT IOdl 
u Collector ot Iatern&l Benaae., On Appt&l tram ~ ~ 
Appellant, triot Coart ol t.bo tJoW 

w. Stat. for tQ DWtriot of 
Ja.eph W. W~ ud BU. B. N....._ 

w °"""""'" 
(Ko1 22, lll39.) 

Kr . .J..U.0. ~ dcli•""4 lli• oploion ol the Onrt. 

Thoe.mo ia hc:rt 11Dder Soctloi;i 9 of tbt At\ of Aarut 94., 1937 
(ISO Stat. 761), • • di.net lllPP"l bom a judpieat of a dilbici 
tlO'IU'l •hole ' ' d..i.ioa wu ap.ill#t tbe eotaadtatlomlity'' of an Act 
of eoo,r-. ~ lhdt below, an edloa at "-• to reoo•tt a tu on 
ln00me claimed to ti&Te borm Uleplly uacted, WM~ of apo:n 
th. plMdinp aod tana«l on \be t:lnal• qMldCIQ now be:fol"tt -. to 
wit : ht.be pro'ricioa ot Section 22 of the Reveau• Act of J9S2 (f.7 
Stat. 10, 178), ~ b)' ~lloa 22(o) ot tht lt&TtDlH Act of 
list (4.9 8-tat. 16'8, 1.667). oomtitot.ion.al iuofar M it itidoded in 
tllo H.,._ hloom•", OD tbe -- of •hieb tue1 wert c.o be paJd, 
the compe:nadon of .. judJel of CIOOtU of th1 Unltcd StAlcll takloa 
""""'..,,., 1 .... 6, lll32", 

That ~ St U.. M>l• im1le .UJ •"'It f1'QIQ • aim_p]t, stataneat of 
tJie f.c'8 ud of U.. aovemlDc lfiPLatioa. JOMph W. Woodtouih 
.... appoill~ • Uft.ited St.au. ~lrc!Slt Jud.rt OD April 12, JW., and 
q,aaUAed u socb oa Jh7 J, Jt$3. Bor t.he ealmdar :rew of 1936 a 
jQiot inoomo tu f'tt-ura ol J11dp Wooclroqli ud bi.I wife diliolo.d 
bk jadicW uJarr of t U.600. but clAilMd. It to be «mllitatlonall.T 
lm11ume tf'OID tu&tlon. Slru!e lt WM not lootadtd la .. ..,._ lD· 
oamo'' DO t.u ,.... pa,..bl.. Sul:lloqacnt!, • deftdcnq ot tl5$1.80 
WU MleMd OD Ute ti.ii of lHl ltflD, wblob, wi\b lo...._ .... paid 
midtr proe.t. CWm. tor rtfud baYblf bMD; njeeted, &JM; P,...Dt 
IGJl WU broacht, and judfmlblt wtal ap.iall iJM CoUeccor. ftt 
---.t of lM preMDt t.u ..., *1aA*"1' 11Dd• tht Ml of 



.. 

• 

~~--------------------=;:;=--=================-~ 

t ) ................ --f..-.d u..,-., .. .lit 
"' ,. , .... - "' ---"' .. i....."' - "' U. Uafs..i 8~ tUu., ._ attcr I...,' lhl'' w~ Wt.. _., -.i..i 1a * 11n1o ..... "' '"' t.a e ... ao, 
-181). ,,,_,..., IM poww of Cooc- IO Wlado J ..... 
Wood..rooa:b•1...i..,.,. 11 a cimlitjudle lD ks. ' 1

.,_ !.600llloi1' m\llt 
be jodp:I oci ~. bMb ot lbe •alid.itr ot S.Ctioa ~ ot \be Rtve11 is.e 

Act of 193~, ud 00\ 11 thoqii lha.l po•er bid bttn orl.fltW.11 .,.. 
MIWd b7 lb• l \e•tt.IUU Act ot l m. Vor h ..... I.ht Mt et "in• 0. 
1Jil3 LU.t 1af91*1et io 1.U Jadffil thttWr W ti. appoU.ttd, ot t.be 
DIW ~ potlcr t<0 incll2d-. tbe jodidaJ Mla.n. of Rd 

J~ Lia * -*t'Jll ol. iocomc iaqa, n. '"" I.Mt Jlldp 
WoocirooP Wore M ........ a tlttoh jldp ud priw io JllM I. 
JJIS, w .... d.lltnn j9dct. wW'1 tn.a.n..l t.o - .... u ..... 
..... n..i.. .... bfttt--.t~~~llW~ 
..,.,..'- ----'-... eod:at.i-. - .;.,. 114 .. t ..... 
...... A .,.. . ,,.... ... co a ciNOit en.rt '1i .,,..i. .... ,._ a 

......... "- ·- ..... &&b6 t .... • dilCrWt .... &Ma 

..... bt II dtawa t... &be tiw. 
BJ --.&111 ot S..Llca 22 ot LH .&rrau Act ot 19~ ~ 

IOQlbt '4 &•old. It .... t i.n put. tlie GOUeq~ of A'HM 1'" fhrf1 

m U. 8. '45.. That ,...., decided qo Jen. 1, lt20, ru.ltd tor the 
tlnit ll• tbl.L a prov1tloa reqlilrina the co9'.1"Mtloa ,....1,.td b7 
t.bt Juda• of Ule Unlltd Staie. tQ bo included iA tbt ,.,,._ 1.GOOme" 
trom wbkla ilia kl. IDOOme • io bt ecmpotod, alt.htql1 •tr'tlr p•rt 
el • ~ ...,.. Of 1tllitnl. aao.dllcrlmluwr 1ippl!o.1Soo to 

a11 ..,_ "' '- i. -""" ,. Anl<le m, 1 1 or u.. o-u. 
tsdoa wtiJdi.,,,......... Uial Ole "Compen11u." ol .. ".l..S,." 
''Mall Ml bt dleie .... d:llriq \Mir ()oelulll&W .. 0-..'' S.. 
...... .,.,.... ...... ., Kr , .... l'Wd .. ,...,, ... , .. 

wt, I..N. • ,.,...,, c ... 1$1 tr. S. m , iii. tl>t '-' H1. T• ... ..,... im •.....,. se........., Q..., aw'-'* T...,. .... ~ • .au 
.,.....,, la doil., -. M ......ir t:a'" Ma uin.~ .,taloe. 
_.... " llM - lhM Illa! u.. .---u ... "° adJ<odl· 
..wG.' Q'hW 1-* T&aq'a ,.~..WW..._.. *rt4 \t At· 

1 n. t.cwor ... W't'lU• • Mn1UJ H, lNt, ... Wiii .. tHll4 i. JIJ 
tJ. I. l'Ol. 

I " , , , 1 .....,. •ol lu.ft tnllw.4 1" wl~ '1ISe i.twir, U I.*'- 1l'U ..,_., ........ __ ......... ,.,, ...... , ........... 
a .. all .t ~ J..,._ • f LM .....,.. et u. t1•h"* -... Mft u ~ia-.-. ... 19 
..................... Ulwt(- w!:QI pt'OfNCI ......u .. ~ 
W4t I"" IH 'O'. &.M l'OL 
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Clcr,t, 8spr,.• C""''· U. 8. 

SDPUll CODIT or m DNITID STAT&\ 

-... w. 0 'llalltr. ladl...Wuli, led) 
• OoU.oior of la.lmlal Re ..... ~ Oo .lPPMJ ,..,. tbe m.. 
.&ppellu~ lriot 0-. ot !be Uolt..i 

w.. 8&aa. tor ta I>i.t:riet crt J,..ph W. WGO<inorh lad BU• 8. N-
W .......... 

[X., n, lt3f.J 

Mt. J.U.. 8~ 4 ..... d ... 
C.......C,., ... q-uo. lo .,......, "1 -.W. ,_ Umlt..i 

- - J-.. J-'> W W ......... led hlo wit• MSl.IO lo Ille ..... ot - ....... ....,,. ti t1l,IOO ,.. ltlf, ... 
aoua -· diefn....,.. * _,_,doa t• Ma....-.~ , __ ..,.~ n.11- .... -. .......... _ 
....... n. ,..... .. ...u.q PY ._ f lOU.11. n,. 1U td: at 
... __ ., __ 
... ------~. April JS, ... ,..,. ........... - ·-t..i Judp of "" 

u-..i ac... - ...,. ",p,..i. ,.,, ... t!Pdo "'-It. a. 
- ..., 1, 1m 0ooo-..., """" ..... ot o-w 11, 
1"8.,

1 
eue'4d \.bat "To Mdl '111.ht .. rnit,.,. tbe - ol tl!,-

600 '*'nu'' alWJ bt PAld .. eo..,...tJoo. 8iaot x.,, t, uu, 
&pJ)llkie ._ reoeh·ed Ute ~Std p.,-, TM ......_ ... Aet Of ll:lll4 
6, l932i. •ppJio&ble oo!7 co tu&ble ,.,. btfiul111 alw Dto.m~ 
a1, U31, ooa\&lllfd a provkloo a.t.i&dAf \b.at. in lM-.. of J...._ 
~ 6e a.fttt U..t. date "I.tit 00.Ptbaldon reoel'l'ed u sacb 
ah&U be iac.luded ln '"* lnoom11 tlld all Aou hblt' tb4t oom""'*" 
t.lon ot -.di • . Judft9 .,. b.t"b7 --.adid ~. "' 
TM Rnuoe An ot 1'341

1 appllelblt 00!7 M> ~ 1Mn btricl'a· 
nine alt«r Decmbt.r at, llJa, ud. daat of ttll,1 applloUJ, odr '° 
- ,_.. ~ &fltr 0....lor 81, INS, -..i. ...... 
1-. doal J• ·-,_ "" .... of ua. 

l..t,. Wood.roap aM b .U1 _.. a Jo(a1 ...... w rev. 
ta UU: it~ ._ .U.,,. ._, ._, 11 ._ Mt...._ t.o 

- &a. n. Mes•' I • Mid dM "- ...... ..a .... . ... 
... , ....... nt. 
•t•C•>, .. -~ u ..._-. 
•• <•>·"''"•• -...-. • t ll(a)," ~ • ..... HtL 



J 

I O'JI.,,., • .,........_ 
.._,. _, ot tat.to. ~paid....., ,,..._ alld m.ct CW. for Nf'WMI; It •• dtnifd. 01aJaiDc U.. cu Llaat tbq ....,.. • -ptlled .. pq d'·l-...... u. ,.... .• ... , d ... wl 
---Iii(•! ol IM Ao! ol 1'"-11, An. lll, .r lh9 OoMcllutkia, pla!Ja.tl6 •Did t.o "°""' the .. Ol&Dt ot t.b.e t&Jt. n..u.w~ ... dimJ& n. ...rt.Mid u.. Ml ........... tioM1. ...,.,.itd tlM ...... Ad. dttnid&Dt ba"'1., .i.o"'4 QO\ io plMd furtbtr, IJYt pl.aiat.llrl j11dptel II pl'qfd. Ddmda.a:t •..,.i.d.' 

ArtScl. llt, t t, d.w. "Tbt Jgdpa. both of tba npnmo aod inttrior eoiuu. t.ha.U hold tUJr oei.. duta, rood BeU.'riov. uie1 *II. ......... .._ - ,., .w. •m-. • c..-"" ..... liha1J OOl ht dlllliDilbtd d111riq Lbf'lr CoatUi"'*not ID oeo., '' 1' """- U. ~ ol dM )lldi&IMr. Tllo .­._..... •W. it .. ~ .. bt .......... la 1Dll1aded ~the lillll et ""90lllll tor ou:r l>telan.t1on Gf UidfP'ft(lmot. .. 1'bo blatory ot iM pl'Cllmt K.i.aa el Or.t BriW.. Iii • ~ el ,..,..bd ia.iwW ... _.,.u..., alt t.Tiac la dU"fd oll;ke1 it. --.ti1Wrmn1 of •• at.late Tframiy over tll• 8tatet • , • U. U. obstnact.od tlM Ad#Wlltntloe o.f Jllllltioe, t.7 ret...t:ns WI 4-t .. u,,.. fw • Ulal-,_ ...-- Bo ,,_ mod< J- """""""' .. hll Will alone. l• &lit Wllll'I of t.luilr om.. a.ad th. &IDOllDl aiad ,.,..i ot lWr -.1.&rie&..' 
AluaJ11114r H.aallt.oe. ~ U.. rtMOa1 tor u.d dia ptlJ"pOM oft I of Art. m. Midi 
"Tloe ~'"' - Gal7 6- ... - ........... sW'Ol"d of \M -•nit,.. Tbt Mpa•t111't Dot oal1 OOWUAdl lha PW'H1 bot p,..n* the rol• l17 whidt. lM dJdJel &ad riP:t.t .t nwr o~.,. .. \it ,,..S.""- n. ,.._..,, • • .. tru7. l.M .. u.eQC!lllllt f1'l'tf' dtbtt tbt twwd or Ille pD.l'ltJ DO dlNCtiOD .:i\htr of LU limlfUI or ol '61 -.JUI ol U.. 800Mt; ud fllA lAh .. MCJw. rml.U. ... ~ lt..., tnalr bt..W i. .. ~ aestW f#'H ricr ""11, Wt •ml7 Sodsmnt . . • "Th• .S.plt •• Ii tM .. uu • . p,.._ --~. lllal llot ~ .. ...,... _,,. ........ - ol 1114 -dtparaneaw or powtr 1 &llat It tu 111T1r au.aek with ,...._ elllitr .. u. ....... , .. , ""'dial all polll\la ...... ...-... - h • 4cf-1-t.Wtt liPIMt "-'r a"-111 . • • . ••n. ~plnt lndt~ of &M ooOJW ol iOldM ii ,..uar'1 -tW .. a llah4d C.....tdio.. 87 & um ... o-.dt•~ I 

-- - - ........ -. .,...iw -- ..... ltf'lad.,. a11Lhoritr1 •Id. tor iMt.IDol. • !Mt '' IM1l ,_ u 
. ... .,,,,.,..." JJtT, ., .. "'" .. "" 

o·•-,.,,.__.. I 

• 



• 
..cit 11pan a WVl'Ult l• a ..a.I 4Wll. TM -.. WM ....._, u .... .,~-......-ol~tlllle-lalMDI> 
trifttlc.I ______ '""'_ 
~ wbilt &M ,_ ,..,.. krpUr ....... '° ~ oeo.. n. wurt Mid, ••Tu Id arUole ef ..ai. 90ll9dt•doa ,,..,... fw U.. io4e•1 i n tl die,..._ ot U.. - el dl.t Uai..S ..._ .,. - .,..i.llooo , - ., "1l ............... ~ ........ " •IA~ d-.., a $Q'**'don fOI' lheir ..... --. ..Mt1 1.wl tlOt k ... , .. ;,1~ ...,.., •Aw ........ 4 .. ~ T9'it Mt fll. _,,.. ol. IT~ fJf P~, ltcn. w1lWi ~ tk ... el,......_ •f die peaoe • • , ...m..U. llM 00111.pep,1&tlon 1'illeh ~"1 eh&U u .,. tor that •l"ri• la llol4.io.c their toa.rtl • • n.:le eclm• _... "c1-• ... , ... " r-. ..,.w. - ... -.,. f'fDdcr"Oll • • ,..., )di (\be jmuot .. ) OOlll,...tloa .uu no\ \Mi di.mloiabed dariDI hk C!OQlJDUMt ta o!Bot, .,.... to totto. • • ~ --a-- boa U.. P"""'-' ot ._ eomtltotloa. . . . Ubl-; .............. bed..,.laY, I ...... qu• t law ror d 1.1,1e.hfnr Wt compc:natJon. (1 / 11rH11ri for cab.oUal­

i!lq 10 a.u04 &let l.llat judet of &II• PMOt dlUWc ~ ecmtlAUMt la ... ; . .... 
T\it ei. •'-'•Pl'° \U ~ti ftdenl ~ ... dor­ai, Uie Oi'l'{J War. Stodan 86 ol '1le A.cl of Jolr I, 1862,' lt'ried ''oo all utan. •f...,., or ~ \o .,..._ '8 U.. • • • ...- er tM Uaiud &c.. • . . ,_ __..., U.. n.111 

Q( lb: haadrtd. doD.a:n '*' aiuu1-. a dat7 ol lhrw per eenaa on \ht .... •bo1't lbt l&ld &is hl(lll(lnd dolW.". arid~ 4Ja. loa ... - .. ...... ud .n.- ... ...,, ,_ .-.i pro.wo- ,,... ~ b7 th ...... ot .mo.rt to oompNMDd the eomptDMtlon of tb• Preeideot ud t.bt fodetl of the Oalwt 
$1&.... 87 lottor ol ·~ I I, Ila, Mr CllW I- T_, 
- ..... ~" lllo ,.,_,,. r.. lllo - " "' tot Mt, f he M.Jd I 

''1'bt act io qDlltloo., aa toa l.a'-Jl're& It.,~ tbt eoapc­.U. of ""'7 .... ..,..,....._..., un ... -.. ... ..,.. 
io that aicllt ~ the .... ol • tu, it iaq ID tM ...,. • t.T bt 1'td t.lotd fl'OCD t.tm. to d•• •l tll4 pleuQf't ol. ~ kifW.t.tare, 
''TM llldl<W7 i. - ol Ille...,_ a- - ol IM __ ........... - ....... -1 .. dodto 

and pown are 1pedae11.U1 • tordi, u4 1n of 1 ~ tllat rtqW-.... lt \o bl l*f-.lr lndtp. dttl ot die '" «Mr ..,,...... ... " ............... it..,.... &a. .............. 
' • Ut, 11 ..... CTI. 
. .......... U f V, t. .a ,.fOl. 

I ..._..... .. .., ... "'- ... _ .. __ _ 
---~-,_~--­... ,._.,..,..._, 

.. ~ tOold .......... plala w.. .... - la lllo a--...... hil ............. ,,, ..... ..,.,_.. ... _.. 
.... I r .............. Uail ... ,..... ol cM ...... &ldft IDd enoou .. brpeha of • fO'tWUMl&t, aod u. .. wll.lela _.....,......... r .. 111e .-..... adMa 1a.,.. _ ... ,,...,..c;, . ..... .,. ot uw. Tllw widiiod • ~ ... ,..... Md ll&IMdl; Utm. wlliclll ._ r,... from rlfJl"f in111*MMI, dU'eol tr lDdhwt, that •S,~t b7 pm:lbility bi 0- of polit.Jal •xti•wc• 
wup &Ml:r i ., =· . . . 

"Ba""' .... - - ... ~ Jodld&I - -UM Ooaldtatloo, I feel It to N J901't lll*LIU7 m7 da\1 to aplaold ud-llle-tadoul .Jptaol!W-ollM -~- . . ..... llJU!!.e&•woNfll ........... h .... -no-I Ulal l MQU.0. .. . ..... ,.. Qa\ d~ ,, tra. .. ~t pod\loD ..i,-1 it bf lht. U'-tD wbe f,....i Ute eo.&ilslMaJ u4 la ...- •curd ...... UT_.~ l ~ .. ,.. u.... ~ but. ,,. ud 6eeScltd. l'W' 1 -.,._Gt u~orlt)' roa ai. .. ut~ Wldtr thJI Mil 'ot Coo· 
- ud ... - ,.. ........... - ....... ,.ws. .. ti.,._ ... •Urie ..W.- IMt I W.. .... ....,..... ia _, 
- .. ,._.. &Dd .W.W. lllo Jadlolal ~· la lllo 
pooltloe ud .... la ... . ... -· - lllo - .... a.. .._._ ...... . 

n.. ._.,.of \lit Qi.I J--. ,,. Mt UlfWll'td -4,. at Jdl ,.. Q-IMc..rt, Mq JO, lHl, OO'dtrtdlM-•-• IU - r.. !lit, .......... " ... ,.,_,....- ... 
.,...,,._ _____ ..... 
-otlooolltT" lllo .... -- .. -" .. ladeto' ..iui.. a.-...uopW<.la_tW_wiUIM..._.., .,- la O>W J-T_,~-. II Op. A. 0 . lfl . ... 
.....u.,17, - \U Oil u. ~- ot '" ~ ..... ol jadpl • • dlkl01u.!11Md Md tll• •ooeta ~tort .oU~ fro. ~ ..... ,.., .. dtd --~~ ......... ; ..... .... aeti.:m., &lie°"'"., clat-. ud--. appopcf ..... bf eo.,r-.. S.. W.-. "· U.tltd ,,.,.,, II 0. C1a. 17•, tl0117 a....-. 

la 1•. llr. , ... ainu., . .... ., .. c.r.. ... ). ... 
-~ 

. ....... .. ~ ..... lM .......... ... .. ,. 



• 
"The Couti.h:ltioa of tlie Uollcd 8t&&M hu pl&oed ~ 

Umit.at.iom, u:poc the~ po'Wfl' (of tu.atioal, aod , • , .... 
of th1111 ~ implied. Oat ol it.I pron.iou II Wt neither the 
~cnt of Lb.f: Ualted 8taw (Art. rt, Ilk I, par. 8), nor a jodrf 
o.I. ~ Soprezu or in.titrior eottrta (Art. ffi, .eo. 1), ab.all haYe hill 
aa1aq diminiidled dariq lb period for wblch bt lhall ha.,. beca 
cloct~ OT durln1 hill eontlnaaneo l.n ol!ce. It ii TUY clear \hat 
whw Oooa:nm. d11rlq t.bt lai. [OtYDJ war, le•kd an lncaom1 tu, 
and plaoecl it aa wtll upon the ..iui. of tb1 PT.id•l and the 
Jud.pt of t.he eoan. M \boM of oc.het people, that It wu • df.a:ib:a11-
Uon of I.ham t.o j111n that utea.L " 

AlthO'ltlh the lneom• Tai; Act of 1894 It.id aothlnc .imtt tb1 
eom~tSo;i of U. judrel, Kr. Ja1d09 PieJd CONtraed t 8311 to 
tu tlt&t oom.pe11atlota ud aalsn!Ml that r.roud amon,g otbtrt for 
Jof.n.inr hi the dcriaion lhf.t Lbe Act ,,... UJ1.00t111tltat.looal.. PolU>dt "· 
Porml!r•' Loo• it 1'MM11 Co., 157 tJ. 8. '29, 60'-006. Hr. Jaatlee 
Ji"ieJd. •ho wu to1:14nnod the day \llill Court otdtted Chief Jlil9tlco 
T&nf!J''a ll!tur ent.ert'Cl OD''* tti00rda, had taktn h• plac:ie upon W. 
Mcb at the btJti.ucing of \he followins Wm. Bla opinion nd.IAICI 
tbo lad& of c.b.u lru!ldfnt and Quoted GtetW:ffi.t' tram the letter, 
wb.i.eb wu printed u an •PJ>t.Gdix to llle volume of tht repOrtl coo­
talning lhe opin_ior11 in the P~lc ede. 157 U. 8. '10L Tbe Jm­
t.ioe c:ndod IM dllcOMJon of tbe utt« b7 •ti.tine bb belle!, btiCd 
oa inlorm.tM>n, that th.e opinioa oC Attomq 0encrU lloa.r hd 
betn followed ever •i.®e whbou.t qUC9don by \he 'l'tftnry. And. 
apoc rtti.rgummt of the calllltt, Attonlq Otnet'll Otae1 said ta his 
brier: "Tlitt& hM DllYf'f bflrc ll doubtai.Aoe th. opinion or At&omq 
Otntrll Roa.r tli&t tlae salari• o! tb.e Pr• idmt ••Dd judgel were 
txmtpL" 

Tho Re:\'fnut Act. or 191Su aad 19JGU, blo-Jq t.be ftm hre> arter 
adoption of lh4 S..i~nth ~4ment, ~ ududed from 
11rc. baeome tM eompenMt:loa of joq. t.bm kl otllo.. But ah.tr 
thli CIOuntry Mgtpd bi '21• World Wu, lbf; ReTf!a.._ Act of 1918, 
•pprowd February 24, 1919, debecl vc- lGOOal4 to iDclade 0 ia the 
cue oJ the l"'midct • , • [ud J tbt jtldpt of the Supreme and 
il\lerlor colll'U , • • tht ciompmM.lion Ntlei'Nd., eoob. uu The 

I 
~!_.~U.,tt1ULAT1 la ..._WM .... !!kt fM of lk .... ol l tu1 

,.-,_ ''o. all..._ ......... °',.,_., .. 19 ,.....ta IM 
~., ... u ... , ........... .. ..._......,... ....... .,, , .... """ 
.. 4 '°!::ar' ....... ,..,.., tw9,., _, .. - a. - ....... .... 
~ :'"'" ~·· ... _,. ,, '"...,. ot .................. .. 

u • lll, •• 91&&. ltL 

···~it et.t. , .... u. llJ(•), , 0 .... lote. 

T 

rtpor111oflhe~ oom:miiteet harlq the~ lD eharp 
WU.i. that tht Cqre. wu ta dbabt u '° Ua. «1utltat.loD&l ,. .. 
lldi'f of *t proriaioa. and lnlclMSod c.o baff &he qu.tlon docklod by 
Uio oourt&. u TU qaestlon .... ra.i.led and pNMnied fo.r dodlioa I.a 
8HM v. lhwe, 2&3 TJ. 8. U5, The Colleetor U.ehuSed tbe Ml&r7 
tor 1918 of J11dp &YUi, appotated befo,. flll.lctmettt ot the \a.Z. 
lQC l&atatfi bl f1'<* ln«ime. 8-.d it blcm achaded, be woWd 
b&Te bad DO ~. lnaomti. Be pa.id lh6 iu and broqbt suit w 
teCIO't'.,. the AIDOllDt IO taCWd. The Uo.lt.ed $tac. diftric~ com1 for 
the w..c.orn d.i9criet of Xntu.ckJ held hlm oot ..Wiled c.o reoo•er. 
8at. tie« IJ"IWDfttl by cminitat ool.1Nd lacladiDc lU SoUei~ 
0-..ral, tbb Court btld \bat \ht cltuae ded&rlac that co.mPll*­
tJoa of J~ "1haJI Dot be d..im.J.AWled dllrlac their «111tina&e1oe iD 
omo.·· PnTl!Dta dlmJtn&dOG br tantlon and u..t it bu been IO 
~ed. I.a the Mitn&l pf'a('ii.oo of tbt IOTom:meitt. 

For lbe pt1rp09o of dDc.losblJr th& rcatODll for and tnaa mrqlq 
of t.bo claut rortiiddinr dimlnutiaa of oorapenut.ioa or j~ 
tlat oplttlon or the Cou.n. wrlttea b7 M'r. Jaatiee Van Derantfl', 
btoucbt forward 11L&tnw:1u o! Alesandu llam.Uton, Cbld Joa., 
tiee lUnhall, lu.atioe $t.Qry, Ob.t.nedlor Ktat, OhW Ju.rt.lee Tan117, 
Jiwtloe Pi.,td, Attorne)" Omttll Bou a.nd Olnq ud otlien. 

SPMllic.s tor tbe Coort, be Mid 1 

" With whit ptu'pOle dOOI ti.. ConetituUon proride that the CODI• 
J*1Mdoa of the jadio- 'M&tl not be d~ dlU'hlc thlr OCJtl• 

tiDIWIOt in rABoo.' t. it Prim&ril.1 \0 buief!lt the judcfll. or ratbtr 
to prom.ow; t.be publi6 we&l bt t!Ylac thtm that In~ wbkb 
1IUbt for a:n lmputlal aod ~· 41.dwp of ~ judid.t.f 
tuotlon 1 DOOi the proTislOD m4P'dy rQ,1'\Jid direct dbotau1'oa, neh 
_. upftlllb' rod~ lbt omipeoatJon bom a pMter tb a I• 
10111. per )'Mr, and tbtttbt le.Ye tbe ...., opea for ind.ir-.ot,. ,.i 
e«eetln, dlmlnatlon, noli a. wllhholdloc t:Jr ealliq back a pu1 M 

• tu on tb.t wbolet Or, dOlll It lll#D dw tbt jodf't Mall b&Yt a 
fW'e and C<llltiDu.iq J"iPt to tbt 00111~ Wb9l'OOll ht l!OAft, 
deatlr IZli1 relt tor hil tapport dlll'lq Ml oondounet lD oflloe. ao 
ai.t bt aood u,.. ao app~oa ~ tJ.I 1ku.lloa in th.ii rcanl 
...,. bt cbaqed. to bit diladn.ntqtt•• 

11 • • • 1'lte pd:1ur7 P'll.1"PC*' of. di. prob.ibJtiori tflhlli dim.lo 
nallon wu aot co beDeat the ~ bu\ Lib W clame la ,.peel 
of -.on-. to &tend tood ud oompetant ... IO th bmda and IO 
promot.t Uaat tndependeooe or ac.Uon and ~t wltloll .. -· 
tbl IO ~.w. ....... ot ~ ....... - llmllau-ud --

.. 8. ..... lff. ,.,L ... Qlilrs.. M - J p. MJ 1-.. ..... 1'1'-. flf, .... 
°"'t .. N ~ p. t1 N °"'f. aM., p. lf110. 

, 



1 
I 
I 

o •• ...., ............ • 
....... h •• 1 ., ... ,_..,,.. ........... ,..... .. 

_, ..... ol lllo,.... .... ---·-• 11io 
...... OI' fOnD ol I eu t OoWd DOl the pt.rp01111 of daf prMJWdoa 

1a1 .wa, &11W'&l'lt4 lt um • .,. .. o1 at&.Mk .... Wt op-., o... 
..i.ly ...... lo .......... lllo - .. lllo ,..ww.i.. .......... ....... _,....._~_ ...... _._, 
aod lo ov oplmoa d!ile nicant: for lt1t •Plrlt ud 11rioolp.t. nqm. 
lb.at It. ... tabo t1 dlredfd apSaill th.- .U. '' 

Kr • ., .... e•-~ . ~ ~ la wltldi Mr. 

J-..Bl'UdeiajohMd. W1~Llllat~•-eppoav.solht 

UcWoo tDded.. 1'W"O ,..,. l&t.r, Ill °""""" '" o~ 161 
U. 8. &01, ~ for I.bl Court. lnTalidad11r 1 .caie w opoa ntl 

m.o.. ol • ,_ ,,.,.. -- of u .ur. of oil &ad ... nolli..t 

............ ol ~ l.a..1&1d,. ..... ( p.. IOI) ' ··i. -
- di< prim<lpol lo .-i...i, ................. _ ..... 

q'11ir7 • .Uowtd. loto &Jt. «Hltffl from ·~ allll U..0-. II Uri~ 
and It a put of h .._.., fr"Om 111.dl • IOVM, tbe tax Lt ~ laid• 

1'0id. 1 ~ •. ,....,..~ LM9 • 1'_,..., C•~ 151 0 . 8. ut, a rUt 

.._ nn.tras.4 1':r ..... • · a.. . . .. .Aad m u.i - • 
Nl*t om. '6t tru"' M pat b7o.;.,JGlltJ.ot11...-.n ia Jl'C.,,.,_ 

"· Jt~, f Wli•t. SUI, '31, lbM "tll• powef. to we l1:1T01n1 tM 
power .. 4-ro7 .•• a. q'OOC4d (p 506) wi\b appro,.al fro.,._ 
~ C• • o.,.._ StO U. 8. 122, lllo ..._, t4 IM -
(p. AO) LM.t " A &u opoa dM '- 16 • au a;poo \lit JIO'"" • 

mW thf91., and eo1dd be mtd io <*"107 tbt power io 1Urk1 th.._' ot1 

MiU1 •. 0...- ( 1925). 9'11 U. S. 601, held l>lnlld \211(<) , 

an. .. Ad ot l f ll. ( ' -' ln ,1....,,. {hr.) ..._ applied 

to -· • .._ "' ,..,. 0,... appcilll«I afw' 1• ...CW'L 

llr. J'*'°' Boa- JoiMc1 hi ~ dHWoo. Mr. J-- BruwWii 

muel.F not«l dillmt. 
111 t.IM .... of~~ ,.. i.Sd1 
" O.. tM ._ .... *' .,....,., ........... ,,...... • 

... ""'-' • im., .&.& ,...._ a a .. , .....,.. --.i.r Ml 

rlsbt to nt111ptloe f TH ......., dqeodl • P'OD • lmpoorc of ti.. 

word 1 tOID.ptlla\lon' hi the oout.ltut.lon.aJ pro .. ldoo. 
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\ 

o·•..,.~•-- u ..... _ .. o--~ ....... __ .. .. - .. - __ .., __ '"°"''""" ..... . 
1& '9 -aullt ela&?', .. ~ &116& Iller-. .... ,.....,'° t.u . jadp 
of • OCJllll't of tb4 U'n.lUd 8'&'41 OD MIOCIAl of tbf..,,.,,.. pnMri'btd 
t•~ltTJ.aw." 

la o·v~· .. ... Cl...ttd ,,., .. (Jha), - u. 8. ~Je, .. OQD• 

"1'l&ed th. A.et of Jue IO, Jmt1• rtdu&tJlf \M llJar'- of all~ 
".uepl jiida- W'hOM eGlllptGMtloo ...., llO\ udn Lbt ¢oMtJl1l· 

Uoa. bt dimiDWi«I d~ &WT ooalto ..... lo oe.. '' w. tNn 
blld 1.bl tlHi ICIP1'11111 toQft tad 000.rt Of 1iPpe&il of the Dilll.tiel. of 
Col1Uahi6 nre eoa11th.uu..J OCMlrtl Mid u..ton &hat I.he J'Gdcel 
of~ OQQl'tll..,.. aotpMd troa - ......,. Nd.UO.. w. ~ ... ___ ... _..,,...i_ ... __. __ 
... OD wWdi ...... U. Coan 't ,.,,.. .. Ja 6N!U T, 0f!l'f ud 
.-. "· QNAna. 4LIMI • ...,, ., 11•'4 a,., ... •1 u. s. m. 

•nt.Ur .... Coan. u. ..... ....., ...... u. ~ ......... 
"--- Vullioim ....... s.i..t ..,_.. » &IQ' 4ilCuwdea ....._ 
dud - aad JllM •· OHM•. It ......,_ dial U. W• "eut8M 
~ .. 811&dM.._...,...,, .... d..lwiU.._._ 
.. detncl ,,... * ,_.., " u.o. ..... ,... ....... ...-4 
mw tUt u.. t.ttw .t aw "•'* Taaq '° *' s.mc...ry 
., ... ,.,_,,, N4 ... - ...... " llr , ...... ,_ 
bi the Poll«k .... ...,.. w.Md .. M'ri:oc ...,., • Jaclki&l deo 
.WOU. Bat ~ Mt tlt.al • ..,., '*- 10ft9&«L HCJWsttr, 
.u "'° ..,.. f•illu w1U .. , J!ld5tltl ._...,. bow Uat •titled lO 

.,_, r.pect an tll• ftUOIMll eooel\\IW.. •f '"- 1m.1Mat Amm­
eaa furim 11 i.o the ,.,,.. hu«in &IMS .-olot of U. Oomtttutklo ot 
the Uaiwd 8t.• A.ad ll1t1Jt1tl7 wor~r of auadoo an the 
oplcloaa or t.be AtWfMJ'I O•t™ and oth.er pubUo o&.l&la follow­
inc iti• reuo111lq ot Ollkt J\llLk!t Taiw:1. 

Now t.b• Ooart ehm, 11 lf tr1tllltd to J)rtT1U IC'llDA t.bolit well· 
~ oplaloina aad tli• dtlibtirtt• Jgdtafat. of tb.lt Collr1. <JP­
poelns Tien-It ladHd upo11 tU•ln•i.ltin Oit-1 l'IMOO&blf lllq bt 

.. d-1 &qlW. _k ... j,.q,. .. '•"""' ..... 1r1 ... 
11 men. tootuW 6, co U. dtots.Jon ot u.. Prt.,,. CeudJ iD 

1-... •· All-4• ...... •I ... ,.,,,._ (ltt1), I D. L. 8. 
D. eoDltnlilrc tua.. t.u •W•t. ot W.~ Ned.W WI. 
0-W. ..., 1M P"'1net M. ._,. a.w , ........... 4iaia•tim ol ___ ., __ .. _ ....... _._.,...;.., 
to • wM U. q-.- WIN -. fte A..,....._ ud 8"tll 
.A.trilut - ...... , ................................ ol --.cue&1.,_..._....,.,.doM.,...,_._... _._. 
Mff ~wt',., .............. 
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Wi"'I ....._. _. ..._ te ............. ...,P · tfw • 
...... "' ...... • - ...._. nv - .. !IP• Dl)Cl9 tM ....... ~ ... 

Tb• oplaSoa ..... laPPol1 ,,.. ..., llate «Mart ...... n. _ ,, ...., ,_, .... ., ... _ Covt.t .. _. 
0..-,T.0....._,IA.M•,w.aw...- a ....... c.. 
_.,_ .............. m.tt. ... •--·--
ot ..... , .... - ...... -

,,,. eplaloa .. •ha,'-'· - _.., ......... ., P"lwww; •w.,.i.,.,..._,w.,...,._. ......... .,..... 
........ ., .. ,..,._ 10 ... ._,.,.. w\Wi IWr ... ,.. 
A.ad la ad4lt5oti k ._ DO'-~ t. law nriewa, _, llc'ntd aa4 .,.. aot; ,._..w., \be lal.141' ,,.,.. p,..,.,.,cl b7 law -... n. .. .-.. .a.a-. ........... -.. .. trca..., 
- ""' "" .-Joo ... ,......i. ,,,. o-11--patt Jaclf- lo • •pame .i--. deolarillf tb.a& '' a.a.d tlm• _. lh&lJ ,_ .. for \Wr ~ eom~doe w~ "-..0 D04 bt di.)·hb' •• h4• dtilir---.,.. ~,.... .... 
., tdttn,_ n. ......,. ..... ...,. .. -· .... ,... ...... ....n-. No q.UO. ol «111piuiaon or ,., o ·Hvnr II bl~ A4mltt«ll1' &lie Ooa.rt ncnr rtp~ lw Mriiar' ....._. apoa 
lM poll& IMn 1" ~. n. p.rorillloll ~ -~ ...s .... '4diac ttw ··~ti·hbh·We .. ,.....u.. .......... wllll ... 
.....i-. ,.... .. - - ... ., ·-..... --in -pt.rillon wtlh &lie ....... , .. and •noDdYt .... J..U.W ct.. 
putmflU '9 w.U. lta !Adtpa.doot la -&£&1 t.o Ollt ~ti IO'f'• ..... t. ,.._ ., ....... ,., '° ....,. 1UI .... , f 

""" ,_ ............. - &Dd """"' ..... ..- .... ... o1a ... ,,_ dJa-· of'""'"'' __ ........ ..,.,_ 
of 1.W•tkllL. Tiit cl.a.aM In qu..tioa i. plain i DO uotptkm S. .. ,,..... J ..... ..., be C.pll«l. •• uquJ...a.d ......... MDo.14 
.. Ii ... .... 

Fw - -"'-..S cMt the J.,,....._t HW .. ._ ii: W'l'ODC· k .. 1-­,,_.ihlt co ~tr mt"'1 10 a.ote cliMtnL. AH IO Lllit opJ.al.oo ii Wlttita lo llldiiolte tM p-oude ol ol)J*ldole. Ucl t4 ...W- ,... cnt IM• -W la..i...tt ._ - ......_ 
I .. <I oploloa ... , ... ,.._,ti ... - _,. -...W ... oJll..,..J. 
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,"' Rocemdat234Mu.k,P•I' 1 ', ll Y. '=" · !ICf a M 1' " 
NS198 11•TDB CA"18RIDGE "1ASS 4 6J6P • ~,.&='" 

-~HON FRAm !N D ROOSEVELT~ 1,J r.;lf.,,llA'Y!7 
' HYDEPARK NYJ . l ,; _ ~-. .. t _.., ---- - . 

'MANY THANKS WE SHALL BE DELIGHTED TO RUN UP SATURDAY 

AFTERNOON= 
FELi X FRANKFURTER-. 
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Dou .... l'Noidoai1 

~1.UX "'AN"-1"\J"'T"l.llt 
OAM•fttOOll. MA8a 

1111 - .. 1. 8\ ..... 
JlonM9r 17 • ltl8 

lt lb'd• Pan 700 ... ttd .. "° 1oolE b\O thl 

trOr"k or Ci.rc\dt .Tudc• Etephma or c..uton.t.e, Cirwit .hide• 

H•ll.7 or Idaho, a.ad ot • Jude• 1D Jk:at..aa •bot• MM •t U. 

aOMnt bad •1oaped 7ou.,. 

HArlari e.xuin9d. th• report.Id op1o1on1 ot Jude• 

Sttphtal......, Jud&• Ht~, · aa well at the deoi1toa1 in •hlcb 

they prartlclpattd "1.thout. wrltlDC, t no• tooloa• two •••or~­

da, I bOPt 1utt101entl,r brier, 1.i'l'in& tM ,.,uit1 or th.11 eur-

8'n. I u 1orry t.o &_,, tU.t t u oot. •blt i.o 1pot 

Jt/AU' bi.au Judie, tor I cu. bard.lJ Wile .. ~t 70U had 

tl\M.r hdl• 9al4w:1.a or Jv:!c:• Pn1' 1D aW. If, hois9'ftT', it. 

1bwl.d bl t.l\bja.1"1 t can eend )'OU • ~ 'r't'f7 quickl.7, 

tor I ha,... ....-1.aed the opiniooa of both. 

hitbtu.J.11 1our1, 

;? ~ X'-..-.y~ -

The Prttldat 

'• 



G'W!'!! lP'P' m+1w mrg 

,,... ~ .... - - - -'ho• ~. , ... - • llalt, - --
..... I ......... epl=''¥•W' Ute .... Ill tiUa M ,.,.Ud.pat44 '-\did Ml ette. ef-

, ... • ...... '-J~ - - - ol ,,... ~·•,•IM or bill --

..U.- - ,.uu 0 -· .. tor .. Id.a ~ - ---. 
lt S. - ol U~~. !loo ~le .t bill op'•1 •o u l..U, 1- •lcMd - riUI 

u-,o ~u- - i..i J ... • - s. <M .., .r .. - ,...... - 11a 1iu .. 

ro41....i.lb qeall~1 Ulan u ., nal dUUHUoa .r ••hruoo ud no -Uoot.Ua 

ol 1.....U. la \M ..moo ol riodoo. 

i. Ce'"Wm1 f.tn•· 

....... 91'1\WD la ~ '" ou•• • Mcb OCIM witbia Ude 1..nl 

Ctel.d. ?rnn!" l.wlu r.o. Ts lsnh1 1 ... , (N) IOI, .... ra\ber .apl• ...... ' 

... il1 10"f'el'Ud bJ u.e a.pr.re eourt•1 d.oial• 111 •m •· lt''1'h" SNP"!'"'" 
~· n.. O\.ba', Ctrrit.M a,. ClH •· • 11 , te r (td) tao, ..,... ..sar tbe JHcraWr7 

111n '"9\J Ao\ S. ""1'* J ... o 11N1J ~· tdU. •- ....-.....i prot>i-. 

t. Y.'"'1.t!UTt M•='n• 

J\ldl• 8eeJ.1 bu "11.t.t.a. ud pantois-t-4 111 a mm'ber of OLMI 

1D -.tdol'i b• bu ~ bolp1\&l..ityt "°9ud1 t.M ..U1D11tnti•• PJ'OO••• both of the s.o­
u.rit.1•• ud Exohuc• eo-11aioa &ad or t.b• Nattcaal Labor fttl•tlOD• Bo&rd. But t.MH 

o.u•• .,.... DOt. cballuci.QI br9cwl• 1A u.. s. s. c. ou•• (Mr •· lllt !d §tetn, 

tT r (2d) tll, u4 re·qltdat.td ''•' • !· S, r. o,,1"7 r (24) 106,) .fudc• ~ Coll09M 

\be lood ol \M Circ\li\ c;_. ot '-1• tor IM S.oood C.1""1•, wbllo la \be ~ 

9oud 0000 (I, L, @, I . •· !!rMoo !RJHd Co., M f (U) lN,) be hod tho boaetU o1 

-·· oplal• s. \M <Inf- ..... 
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a. Tm!'"• 

- ...,,. \llo '"" -· - .,. .. u..o tu - Mt ... """'" 
HMlr f\ant1aMd \be ....,.,. 11\Mal PIPU' tor a t.Ht ot bl1 •I.Mt • ...., ~ 

l ecal U... att..U.C tuaU.. ,._,,,, !· Qln\l•, 11 1 (ff) 1171 il!l!L.fL 

!tla. 96 r (Id) llTJ 1nr11 • · ' '"'WE· 81 1 (U} IMt u4 n-,· •· Ort 
1lff1WJ 9T T (N) 141, en d\ller ~ dMlalw or opiaJou ..Seta, bo9-

• ..,. lucid, do DO\ \.oDCb \M M"9 oeet.u ot COM\1WUGMl ocietf'09Ua!• la U. 

4-U. ot ...... u ... 
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GTWRD' ap1 '''" L. ii@'* 

lllUe .u ot .llldl• ftepbou' nport.ed opl.d- ..... - -. 

it 1o - - t.bo qooUUoo ot b1o - ... b1o """°* - politieo-lcol 

q\INU•• an to bll 11MDl4 tr. b19 op1·1 •• 1a pabUo la• ocat.ronnl•• • ru1 

•..onDll:m, ~on, ruUiat.. 1'"11 to t.Mae, ud, 1a DOt OCl90el"DM ritl:l ont-

1D&l'7 pri .. to 1- UU,otim. 

It 1o toir to - t.bot hriol bio ollort tooun Jlldlo ftephma 

b&o oot - odoq .. toJ¥ toot.od ill tho o....i.a or Coutitortimol Law. a. •-• to 

haft writWG DO optm.GU deaJ.1ac with powert ol l°"l"DatDt, •&eeptins Qp QlV !• 

J!!Y, M r (bd) 820, U'ioills uador tho lllcrotor)' Bini - lot, ...S l r T. 

= m , 91 r (bd) Mii, dMlioC ri~ a aiV'• iopllod ponr to laaoo a wb&rf. 8otll 

~· opia1-. l'9Mbed •omd 9DOU1b ccmolueiou. IA tbe li&bt ot tb• •vt.borlt.lee 

t.he7 nre DOt. dltfiaul.t t.o r.aoh, Md (ift DO .badioatiou .. to bl• , ... rai oan­

stitatiON.l. Ollt.loak nor hie abilltJ to Met .oro' ocmpUc.ted con.e:titutioeal prob-

1-. 
2. Adlipi!S.rat.iTe Agepgi••· 

&e lat.ime! Labor Rel&ti(N 8opd 

Ho W oritton no ooJoricy but O!llJ' \WO CcmOUttills OpiD­

iau. Ia 1. L. R. a. •· Ctrlltl• 1aw'ttr 99., 9' r . (2:ad) iae, b9 added 

1me cc:mmCD1.uiotl. ob1arrat.iOD1 to J'\ade• H8M7'• •aJorit7 opia.1~, 

9'l!Ob 1Mldeot.l.1T 1a41cat.e1 tbat be bu probabl.7 a liberal attitude 

\09al"d the rJ.allt.1 ot .on.en, ID I. L. R, B. •· 8tg PMbll1b1r Co·, 

97 P (2nd) '86, be .,&ia appmd..cl oooau:rrbl r•m"k• to Jude• flaM7'• 

Njorlt7 opJAiaa 1ue-t.aiA1.ac t.be Boe.rd 1D it1 order q ainet tbl Seattle 

• 
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-· "'"' - ,_ lt.Mlt ilm>l-la.-~ - -
....,_... OaSJ.d ud ta 1. r. ot L. , ~ stepbeu' aaa : oe -. • 

- Ula\ he - it J111t t.o the - t.o . ,,, thet it -­

t.o u .. "P t.o the _.. of - ........ - . ... thet it• nol&Uca 

- - t.o the w--- t.o - - .., latarml lallor 

n.ru •• 

b. lwkrtMe 

ta~..,.., .. hill• Btepbeu llpbol4 I.he ...U.C• of the 

Depart.MD\ ot Labor, altboQsb 111 cme ON• real bardahlp ... •t.Ul.'41 

11 _,,, ...,., es r (bd) '11 81¥ y. lllr!qt.or, 1111 r (bd) 11119. 

Hi• opiniau du.l.hlc rith tmtiOD •bow ao ~ tnm. ~ 

eral wen oo U... reoord lDeritabl& deoieicea tor t.be -t.. Of.bu• .. " 

rulll>I• .. alaat the ao...-t, Ill Cwittlwr • · !.Jou, 9? 1 (2114) 'fO, la • 

doolai4c .. alaat the 0-,...mt baoed OD the lat.orpr<>t.oU'"1 ot a laaaa. ID l!&...l• 

.,., swtmattna C!npt eo. , 91 P (2Dd) uis, Jlade• stepti.w di••a.ted rr-m a b­

ct.eioa 1D ta•or ot t.M' GOTtirmt11t. 9hlob ttan.S oa ttMt 1Dt..rpret.at.1on ot • ret19l11-

ticm d•cl.&ri.ac a OCDUD.ubt di'ri.d..t. Hen J\adc• Stepbeo.t oouu-d tbe rotol...,. 

ticm rather 1tlttlJ' acaiut the OOTI1rnaent' a aODtentiQe. 

•• Ddtpl Jpritdicti•. 

Ill t wo au••· Bo!s ... Jobpee. 97 r (2ad) eeo, ud &llllU 

Str!iot COD• .,., Lot JM:tlta. i8 1 (bd) 661, Jud&t stepba.t 1ITOte lu01d op1aioaa 

cCAfi:rlJ..DI tJw JurilClicrUcm ot t.he federal covt.a to appropriat.e U.1t.1. la botiti 

out• prior SUpr..e Coart. dffialcu euilT .,_ ... oc1 UM •.,- tor hit opiAicm8, 

6, Qwn1 QbtU"D\191 y to m11 lld •••th111, 
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lMJ'll.1AI. 

e711pe.th1••· The Ptrllelt tab.tr opW• aW.l••U rtccpi\.lGD of the pl&~ ot 

the "WO:rktr b the l••, •hilt tho Star Publ11h.1M opiaion not. wwiatural~ t19pt.tb.-

1111 • iih &n •pl_071r C&\l&bt. ~tnen t wo wilca. Hie ditltDt iD tbe §outb• tt\tn 

nr1)·M Ce!pt eo. cut ttra.!Ae • polot b ftTOt- or the ~•r, •hll• hia op­

Woe tor tbe MJorlt;T 1o nr-·r•• Pypd eo, .,, l!we!d?· 97 F (2nd) 8'21 r..t"u.Hd 

t.o &Ya.11 1t.•tlt or t.bt l ecal ...... ODiaC IMS•&nc.c! bf Jude• hnf'1 11 dia8ent., lta4~ 

io roco•tl")' tor aa iDJu.r-4 ~7 under & litb1lity inavraa.ct polic:;y . 
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fo/"'t IHz 1011 fdtn Is _,,,, of wlJt. rir• 
nJ..wo, • mi.JI t"*P of rifi<.ms of a.,,... .,.J 

c.,,,!riJ.\v .... ,,...;J,J '"' fanJi "'"""" ,. 
rtprlnt /1. 
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A LEITER TO HITLER 

SIR: 
lu I sit " my dak medicating' on • Cbrinnw 

boolc Ankle (w the - EV<M>g T•....Wp<. I 
6nd !ho• Iii.. K.,, Chula'• had in "D.,..t Cop­
pu6tld. • )'Oii _.fy lnaud.: mio ...i...,.,, I*"' 
....... ., wri... ,,,. A...nc.. Cl.rim.i.o - b 
........... la la'J<-.: oltbcGamoa a..-__ .... ,,., .... __ _ 
,...._ ........ ,_ ..... .i......w.i. .. 

.--.I; ...i ,_ ....,. - tbc - "' 
tbc Prioot "''- will ""' do-. k •• palod 
- .. IW: ...... "' tbc bUdo "' • J<""" 
baby lo 8cdolclocm "'Jod&oa; bat cl.: ...pcU. 
.w. - - baw: m.na.n..d cl.: c-
.,... -· oldioc ptoad .... ..Wppy ..... ... 
tbc "'°""" "' your booC md ... curled ...... the 
Jmd&adoo. exp!Jci• O< implid• "'your .......... 

n.. ..peal "'die a.ma.a ...id io Rome:; .... 
........ ,. - ...m1y ._ m.: policy ol your 

• 

.. 

, 
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.Uy, wi- wurion have bombly """8lod mm. 
women =lebild=;,, Etbio.,U .,.! Sp>io, and who 
b now bllndly foUOWU.g you;,, dCduding &om bl. 
rut:ioa thost who, lib J(SUI olN~ arc of Jew• 
;,b blood. 

At this teat0n cl ck yeu it is customary in our 
eowttry co givt tO)'I to the thildrtn. ln the put 
~y of tbcsc coyi luvc come from Cta:bodovalia 
and nutty o( them ba\·c come (J'Oln Japan. You 
btvc d<.tt0y<d ibc lint of ti- oowuria and yout 
pmy bu instigated tn wiw it left or it the Jame: 

bigottd pcncrotioru wh.ith have~ your 
regime in Germ:a:ny. 'I1ick'COCld of dlCIC oounuict is 
yout .Jly and U ptoi=tlng • WU >g>imt tho Chindc 
clisdnguish<d by th< callow indilf<ttne< to •ulfcring 
which s.ttnu to be lht policy of FalCist rw:ions. 

1lte Cbrinnw p<riod h aho • J>"iod m which 
mm tum natutally m the Christian church. 1hc 
mOK distinguisbcd ProtdWlt minbttt in Germany 
is. so fu as 1 can kam., dthtt in a conocntradon 
camp or ochc:rwUc- ohtew:dy impriloncd for saying 
~t God bu to~ rigbu. CVd'l in Germany': and 1 

Cuholk urdinaJ in your dcy of V'tttuU wu ~ 
«ndy mobbed witbow rd>oltt by • body or yout 
f'ollowm, 

Th.t ibc Gcmun p«>pl< hatt oulf<ttd ...... y W>­

merietd injuries m me Wt quancr of • oc:nw:ry ii 

• 

&.dy .U.w<d by all tboogbd\tl mm. la comaina 
d:IC:IC injuries. ~. )'Ol.1. mon: tbua any otbtt 
.mgk pmoo m <h< -Id. '"' ROpOOSil>le for ..,. 
loosing a toamE oflwe, oibigoay. ol pcnc=ion, 
of~,ofr..r. ldooocbowwbatCIW<aw 
will be lib in Germany. In my own councry h will 
... b. • happy """' beau.. you ...i your J"R1' 
have mjuml oll <hOIC cooapa of brotix<bood. of 
.,...i...... of toic.-, of rcsp«t for .i., p<nomli­
tin of otbcn wbith we in this cowury like to th.ink 
dw ChtUrnw <epmenll. 

lt Im bttft cwtomary oo elm paper. I lm iD.. 
f""""1. ro dnw •P li>U of boob wbicb can b. 
rccom:mmdcd to raden who dcsitt oo gk'c lllit­
able pmena to their biend.. My moc:Wa, bmtt 
informed than I am about cwrcnc 6c:cioo t.nd CIOD­

-ponry poccry. m aditt c:olumm of tho Tmn­
l<ript will make Ihm ~ of novels 
and boob of vax:. My wk is tO dnw up a list of 
gmonl boob IUintblt for du. J>Wl>O"- Tb. ....,. 
I fuwl w cult dil6culc h that yout .badow r.11. °"" 
the P'S" of the.. wocb, d<Y<X<d u ibcy nulnly 
If< IO th< ..Wy.is of o wod<f o( '"""""' and blood­
thcd which must appuaidy ClODciouc ia mad oounc 
until you.,. 00< with Anib and Napokon. 

Pomhly th;, will a.- yoo. ;{ you bappai lO 

bow dw il H true. You gn 11y cbai like Char&e. 

'· 

• 
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.,.... "'Julius c-. .. Abaodcr .,... chlopl 
doc ....,. ol ...id hiioo<y. - IW • ...._. 
,..... co ..... will b."""""',... .:i..nc... ...... 
.. ,... pclJac.. .... I ....... le.,. why, 
£re.a dar.k. un&rl ,u_ (:a9'Df • J'O'lt owa 
........ .,... ... ...,.,apood.e-Wdoc-
o( yow ......... h b - ~ dicnlor< chao 
"""hmo &h...ty lxs=..,. _, diac. ..-.. 
6cld o( .a.... (...! )'<t ... ~ Cltdudu.c 
th.• 6cld), I 6nd few ..tum.. pubUobcd dW )'<U, 
doling with c:utrCftt cvmu, m which Y°" and your 
polocla do ... f;gutt. ·-.. plUlooopbcn ..... 
bad co ~ doc;, pranlla ..... .,... .,..,. 
m.o bring. But oomcbow I .,..._ fed th.1 .... 
boob ... ~ .. a..-
n.... io. i.......r,'" old book wt.do I p<h<. 

JOU Uw: 8(1( read; or, d yo.~~ n. I am~ ........ .,... ...... _ ........ ...,... ... 
....... ~i..~iw.,... .. .,,...,... 
cilhtt ;., b<aory ............ "' .......... 
""""'dwubapnxluaofdoc...,...ofdoc,....... 
-· ,,,. book • ..iw doc Bi1'1o, ..i k - ....... 
dNJly .....!al«! Imo Gcnn.. by • dooO.pilhcd 
prcdcuuor of youn am°"I doc gmt men of Cla­
m.any. one Mmin l.utbcr. I biiTC rad puu o(di.t 
"'1Uh0oo. and I 6nd it lw .....doioc of doe b .. 
avy clipUoy which I' • ' • I DUr - a( doc 

l 

.... book. .. .....u..i n,. Jama BiWt. •• " . 
book. ....... ...._ olbook-. ............. 
rwo,....-docOWT-...idocNcw • 

$liould roa rad it. or rad is apa. I am omua 
.,... will w .... oldor ,.._.. "' .. book """l'--............ .,.... ,... ... 
bkeoldio~r-. n.. ..... _,,...._ 
..... tho Lr."' ..i-.Jy pnm;.;,. ...... 11ie ..... 
"11"1' ...... ponnyed ;. cw;,,,,,ly lal;c .. •vtpy 
ponnyed IA doe N•bd~ ..d o0meof ut.,. 
incbncd co think that in dtha cue. It b aav1gtty that 
b. 0t outbt to hr, ooc ol =. 

11oe S.... ponlOOI of mu volum<, ..u.d doc New 
T cte:amcnt. w:U of coont a ddfctt:nc w:wy. At I opm 
rim por1ioa ol tho-· my<'f" &llo apoo ......1 
6mdw .,._.. 0... IW ......p.. "diio. 

n.. !'-'. - "' - .... "' --""' - ........ "°""""''-. - -fin''"'""' 
"" tM """""' """ - .. ~ ""' .. "" "' 
""""""-/.!- - ,_, "'--· _..., .. dw d ... - "'""' •lipdr l"f"lrr'., dw ..... -

T,.,. ..., fo/fi/W M - ..., """"" Ir Jt-1 
dw ,,..,,.,., .wr1 ... 

ltt R..f WI IJ.m # Hi« lttft, ~' .J 
_,-,, ""',_ ......,, R«lwl _,..,fa< "" 
tNlolmo, -'-"•"'-i-'·"'-tlwr ...... 



' I find. ..... '<ftt, tlw Haod WU -'"' ID 

clauoying "" Pm«·"·-· 
8"' ..... Ha.J ---. lcWI, • ..,.1 <{"" IMJ .,,. ........ ...,._.,,.,.,. .. ~ 
~. """""' .. "",..., d.J,/"" 1"'-. ""',. ....... ,...""'""'fat""' .. DJ -"'llw ,r,, 1""'V dUV1 Lft. 

The young child grew ID to manhood. I le prowd 
t0 be & pOWttful and fucinadng ontot Wee yowx.1£. 
One' aC IW ondocu lw bttn p........t in full. I 
quott • ponioo of it: 

Ow F.W, ,.;\Id.""!.;,_.,, H'"-J I< dit-· 
n., """""..... n., .nu i. '-"-. .. • 

blo ........ 
c... .. a;, J.r- J..11 '-'-
AM J-t.w .u air Jdc&. ., w f#tlt1tt _, .....,_ 
AJ In/ 11$ lllOC ;.,. ,..,,,.,... ..... , .. ,,,, .., ft-

... t 
Lib,.,.. d>c young...., -ch-'lot o(. kmg­

dom. I• wu a kingdom, he "'°"Cb• which had 
bttn invaded by 1 pownful prin«, - S.W.bub. 
R.gudmg mcd>odo or rq><Wng d>c mvulon, he had 
a polq tomcwblr cllif'crmt Crom your own. whlc.h 
he W.. cn..a.-1: 

i 

Ml lj S-,..,.. S.., Nb lo.u.J .... /ti.. 
.y; ,_ ...i .... 1"' ....,_. """' 

,,. tcaU tO maa dw wbm .--• wd IO 

............... ...i,. ........ .....i... 
w c do oot f.cd. Jxre m tht l.hadcd Scaecs. •y ... 

.,.... -.i ~ ., ,.,.. .... yt.o.1, .i... 
We to. ... God b>owl. - """ aoloappy mcotd a{ 
¥ioJaM:e t0 moutn MU. But ~ )'OUDI man whom 
I have q......t wu IWwil< ol ihe opmloo diat ihey 
that w. <he .-c ohall also pttUh by !he ,...,.,i, 
and WC' ~ uyina DOC co perish in lhil way. Ow 
Cb.Ncmu ltttoa is not u cbca:ful u it mJaht be. 
l.va<ly ~ old>< IWa>cy aC Europe ID 19JI. 
Aad ...... waodcrmg. ...... a{ ... wh«ba you ... 
- ., ..w die°""""".._. ol 1919 equally -v..., auly .... - (cbook God),_.. 
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