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PAGING THE FORWARD
LOOKING ATTORNEY

The lawyer of tomorrow must be as familiar
with federal rights as with local. Even now
the better class of clients are asking quee-
tions which can only be answered by refer-
ence to the decisions of the United States

Supreme Court.
Keep ahead of your clients—not behind them;
own, study, cite, U. 8. Supreme Court Cases.
Eiwﬁiﬁrmﬁnhi‘-.zgl
Edition. Consider these features:—

(1) Complete Judicial History of the decisions.

These features offer facilities for study, en-
joyment, and nse not obtainable elsewhere,
Have us forward you information on the
many other features which have made L. Ed.

the most popular edition of Reports ever

The Lawyers Co-operative Publishing Company
Rochester, N. Y. 149 Broadway, Mew Yeork Cily

Pleass mention Tue Review when dealing with our Advertisers,




ADVERTISEMENTS

THE LAW of
CORPORATE MORTGAGE
BOND ISSUES

In conjunction with a typical indenture nnd deed of trust
securing bonda
By RALPH A. McCLELLAND
of the New York Bar
AND

FREDERICK S. FISHER, Jr.

of the New York Bar
One YVolume Price $15.00

from

is by setting oul a and
ﬁﬂWthm;mmummmmmm
of every provision.
During the past hundred pars these indentures have grown in size from n few
folins Lo a lengthy specia instrument ooV hundreds of pages and this
is the first thoroogh study of the rules of low w have their beginning in that

Undm‘ﬂievﬁhﬂlﬂ'uvﬂnﬂufﬂﬂl instrument have collected and

commented oases that deal mdlnle?rn‘- Thus
the framework of the mortgage itsell is support for the decisiona which

uvuﬂmpﬂlmhﬂghﬂumﬂﬁhfwﬂidﬂm

Although the of the book is limited to a consideration of the problems
incident to and oul of & bond issue, yet, by the same token, it
also considers all of the derivatives of such a transaction.
Itmulym.nnf'rharﬁhumduhuﬁtjuﬂuflﬂ coming in contact with
the [ssue from the moment the matter is prosen to the directors of the issuer
lurinitidmuddmﬁunhlheﬂmnd'ﬂnllpnmlﬂlhﬂbnndlnnddﬂhﬂﬂ
ﬁmw,mhhwtﬂwvuﬂpwmwm
;:mudlnnutwehmiuurpulﬁm.

For sale by your bookseller or direcl from the publisher,

CALLAGHAN & COMPANY
401 EAST OHIO STREET CHICAGO, ILLINOIS

Please mention Tre Review when dealing with our Advertisers.
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| THE
YALE LAW JOURNAL

FEBRUARY, 1938

A Discussion of

CURRENT PROBLEMS AND DEVELOPMENTS
IN

ADMINISTRATIVE LAW
BY
FELIX FRANKFURTER
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ADVERTISEMENTS

MACHINES MAKE JOBS

The increasing use of machines in industry has not
destroyed jobs. It has created them.

When automobiles were made virtually by hand
and the price was high, few people were employed
in the motor business. Today the motor industry,
directly or indirectly, accounts for the employment
of 1 person out of every 6 at work in this country.

Higher wages have always followed increasing
use of machines. When the United States was
using $23 worth of machinery per capita, Great
Britain was using only $10 worth and paying ¥ the
American wage. Germany was using £9 worth and
paying } the American wage. China was using
cents worth and paying o the American wage.

18 new industries, wholly developed by techno-
logical advancement since 1880, today account,
directly or indirectly, for the employment of 1 out
of every 4 people at work in the United States.

As bankers for commercial and industrial enter-
prises, it is part of our responsibility to con-
tribute something to a better under-
standing of the facts about private
business,

BaNk oF NEw YORK

& TrusT COMPANY
48 Wall Street - New York

KEW YORK'S FIRST BANE -+ FOUNDED IN 1784 I
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THE BUSINESS OF THE SUPREME COURT AT THE
OCTOBER TERMS, 1935 AND 1936

J UST twenty-five years ago, Mr. Justice Holmes had occasion to

say of his Court: “ We are very quiet there, but it is the quiet
of a storm center. . . ."* The Supreme Court has come within
the purview of the general historian of the United States only for
the intermittent periods when the Court was the country’s storm
center. There are about half a dozen such periods, dating from
the beginning of Marshall's magistracy. These explosive chapters
in the life of the Court synchronized with periods of intense eco-
nomic and political conflicts, and were invariably manifestations
of controversy between the Court and other branches of the gov-
ernment. Last term wrote another such chapter. Like all the
previous entanglements of the Court in the turbulent currents of
politics, the controversy through which the country and the Court
have just passed was not an instance of spontaneous combustion
but the culmination of a long maturing process.”

 February 15, 1913, Houses, Low and the Cowrts In Cortrcrep Leoar Paress
(1920} 292,

'Su,fnrmuph.thwhmnltmmmlnlm,mm
mmjuhmmmmmmarmmmmﬁm.mw
1g28, s an Assoclate Justice of the Supreme Court. * Like thousands of other
Hhﬁwthm.lhnbmmﬁummmalmlﬂ
Justice Brandels to restrain the Court fn some measure from the extreme reac-
tonary course which it seems inclined to follow. . . . The most obvious and imme-
dhu&mmﬂ&mmmuﬂhhhmﬂmu&mm
MWhmmafh&nm“uam&nwm-ﬂﬂlw
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These dramatic issues are not the immediate concern of the
papers in this series," The substantive doctrines of constitutional
law are not under scrutiny here but the procedure by which the
Court speaks —or abstains from speaking— as the ultimate
voice of the Constitution. This is a study not of product, but of
form and function. To be sure, procedure and substance are in-
teracting forces, especially when the forms and formalities of a
technical lawsuit serve as vehicles for adjudicating great public
issues, Powerful tensions without are not devoid of influence,
however imperceptible, within the judicial process. Procedure
is sensitive to these tensions insofar as procedural hurdles must be
cleared to reach substantive goals. During the terms under re-
mw,themmmmmmmmpdmmmntm
the Court is so pervasive a part, have not failed to leave their mark
in those more recondite phases of the Court’s labors which interest
the professional student much more than the general historian.
These influences and their judicial repercussions are hardly the
stuff of statistics, though even in this elusive territory an occa-
ﬂmalmﬂaﬂﬂlvehhmulndwhlchdmum&ndnp]m
tion. But no less important is a quantitative appraisal of the
Court'’s total business. It furnishes leads to inquiry which il-
lumimthejudiddhnhitamdpmﬂcmofthet?mzt,theprw
smmﬁmmﬂmﬁrm&eﬂhﬁrdﬁﬂmtmo{
l!ﬁglﬂm,thnmuduwhichthemurtwalmfurdﬂﬂngﬂth
thm:,mdﬂumdinmwhlnhitmltumhnndlummm.
All these factors, if warily pursued, may yield comprehension of
the process by which the Supreme Court exercises its functions in
the great body of cases which are outside the orbit of popular
interest or understanding, but, in their aggregate, profoundly
affect the angles of intersection of government and enterprise, of
national authority and the localities. Moreover, the disposition
u[vdmmﬁcm—mmm

'hﬁmumdumhlhqﬂtﬂumalmmmﬂmndlmmm
Mm-nuhwlﬁndmﬂthﬂq:mﬂmhhmm
courses of thought and action.” & Baxen, Wooomow Witson (z939) 117,

L] Munuudhnﬁgﬂ:&-mﬂﬂﬂﬁ-mhﬂinqu:ﬂ;
(1938) g2 Hamy, L. Rev. 1; The Business of the Supreme Court (1929} 43 id. 33;
(1930) 44 dd. 1; (1031 45 id. 3715 (1932} 456 id. 336 Frankfurter and Hart (2g33)
47 dd. 345} (1934) 4B id. 938; (1935) 45 id. 68,
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and the atmosphere which they generate within the Court —in-
amuym{uruﬂubﬂrhgupmmdkpdﬂmuimdrm
cases.

I

Ulﬂidngthnmtmlmitabuinm:ﬂmdedhyﬂuﬁ.unf
:g:;,mmmmdmmmmﬁmm
durlugthnxg;nm,‘alkuphglbrmdiudmm At the
dmufthe:g;smmwmurmﬂmdmthedmkﬂ;mdgﬂ
were left from the 1936 term, But every case ready for argument '
hndbeennrguedandweryumndmhadbemdudded,nmpt
slxmmnsﬁsmdfwrurglmmuthudmu“hexgaﬁm'
Bnrﬁngthmrmgummu,mﬂewdinmra]ﬂngﬂdﬁshpmb-
l:minthnapplﬁ:utinnnfdiﬁnﬂlpﬂmﬁ&l&s.the{:ummrrhd
over only those cases in which petitions for certiorari had been too
recently granted or jurisdictional statements too recently sub-
mlttadtapermitlrgummtunthenm-itu,mdthmmlnnhkh
appeals and petitions for certiorari had been docketed but not
submitted,
TheCuurtymfnrbﬂhtumalutdywuka,niwhix:h:ﬁ
wmdwotndtnthehudngufnrmtudzsspmtinrm,
T‘wimduﬂngthu:gsst:rmmdmduﬂugthtlmﬁmmthu
Court adjourned in the middle of the week because cases were not
ready to be argued. During the last five terms there has been a
steady increase in the allowance of extra time. For the 1932
tﬂmitmuhmm,whﬂefurthehmtwntenmth:utmthm
was 30} and 48} hours, respectively.® The Court continued
its almost conclusive practice against rehearings.” Of reargu-
menuuntheCmrt'sInlﬁaﬁvcthemmmduﬂngtherg;s
term and five during the last term. The balance sheet of the

4 Ben rmuwmhn&.mma,umm.hm,u:u.
'hﬂuﬂ:ﬂﬁ&.v.&mﬂﬁﬂ'ﬂ:ﬁﬂu.ﬂ; Eelly v, Washington
ex rel. Foss Co., No, 553; Fox v. Dravs Contracting Co., No, fi2g; Dodge v, Board
of Education of Chicage, No. y13; Sﬂumm(!u,r.ru':mn_{wm
No. 773; Ryan v. Washington, No. 5174,
lDu:hIhtmtIn.:pbumdﬂﬂqthtmm;shmm
'hnummm:msmmhmmmm:m
term rehearings were granted of orders denying certiorard, Triplett v. Lowell, 254
0.5 570 (1935) ; New York City v. Goldsteln, 395 U, §, 532 (1937) ; United States
ex rel. Girard Trust Co. v. Helvering, 300 U. S. 643 (1937) ; Stone v, White, goo
.
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Court's most vital activity — adjudication upon full considera-
tion —is as follows: in the 1935 term, the Court decided 210
cases of which only two were submitted wholly on briefs, while in
the 1936 term 203 cases were determined of which only five were
submitted wholly on briefs. In the 1935 term 146 full opinions
were written for 185 cases; these evoked three concurring opin-
fons and 20 dissents. In the 1936 term 149 opinions were
written for 181 cases; with one concurring opinion and 17
dissents,

The appropriateness of particular cases for full opinion as
against summary disposition, the individualization of opinions ac-
cording to the issue at stake or the gifts of different members of
the Court, invite a critique of juristic and personal factors quite
outside the scope of a statistical study. But in view of the sum-
mary disposition of a substantial percentage of cases fully argued
before the Court, it becomes relevant presently to discuss the
considerations which apparently move the Court to dispense with
opinions,

In the gross analysis of the Court's business, the past two terms
continue tendencies which have been heretofore observed. For all
statistical discussion the starting point is the volume of business
that confronts the Court, The substantial balance between busi-
ness presented and business done has been noted.  And so, inquiry
must direct itself to the problems implicit in the actual volume
of cases on the docket — their number, the issues raised, the aid
which the Court derives from counsel and from lower courts, the
exigencies that may demand more expedition than is normally
healthy for wise judicial incubation. These and similar factors
inevitably determine the Court's response to its business. They
influence the time for deliberation, the feeling of serenity Or pres-
sure in exploring and composing differences of view within the
Cm:rt,thufuﬂmmhrwiwaiupiﬂw.theglmgofnpluhm
as against summary disposition, the austerity or generosity with
whkhntmdardafurdhcuﬁmryjurhdicﬁwmlppﬁad. These
conditions and activities of the Court’s physiology pose the most ex-
citing and crucial inquiries for the student of the Supreme Court’s
business. Unfortunately statistics afford little illumination except
hﬂ:lndthﬂ!lm}rnikmwledp.minﬁmnﬂm,mhw
to be proved or rejected by future statistics.
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TABLE 1
DispostTion oF ApperraTE Busiwess
Igzz 1933 1934 1935 1936
Total Cases Docketed 1016 1113 1022 1076 1039

A, Business Completed gob 1021 ga6 g86 941
1. Total adjudications 247 270 242 256 1o

a. Full opinion 187 179 1fg 185 180
b. Per curiam after
argument or
submission 19 31 24 25 23
c. Per curiam be-
fore argument
or submission 41 60 33 46 57
2. Petitions for certio-
rari denied or dis-
missed 649 732 G0 717 Gy
3. Cases disposed of
without consid-
eration 10 19 14 13 10
B. Unfinished Business 110 92 gb 9o o8

The fears raised by the sizable increase in business for the
1933 term— 1021 dispositions as against go6 for the previous
term — have, for the time at least, been dispelled. The total ap-
pellate work for the 1935 term was 986 and for the last term g41.
In conjunction with the prior three years they reveal, for the past
quinquennium, a decreasing variation about a mean. From which
one may hesitatingly infer that the professional, economic, psycho-
logic factors which control the volume of the Court’s business have
reached a temporary equilibrium,

Last term's decrease of 45 in the total appellate business is al-
most identical with the decrease from 717 to 671 in the petitions
for certiorari denied or dismissed. The number of adjudications
increased from 2356 to 260, which is the resultant of an increase
by 11 of dispositions upon preliminary papers and a decrease by
seven of cases in which argument was heard. The latter decrease,
in turn, is reflected in a decrease, from 185 to 180, in the number of
cases decided by full opinion, and of two in the per curiam
decisions.
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If the past is any guide, the problems raised for the Court by the
volume of its business will largely be solved by the use which it
makes of the two devices for exercising selective jurisdiction —
the jurisdiction which Congress has made discretionary and that
which, by the Court's own invention of a procedural device, is
attaining likenesses to discretionary jurisdiction. Throughout the
last five terms the figures disclose a correspondence between the
increases or decreases in total appellate dispositions and increases
or decreases in dispositions otherwise than by full opinion after
argument, How the Court saves itself from the latter — whether
through denials of certiorari or through summary dispositions —
cannot be expressed mathematically. Such variations as are dis-
closed by the business of the last two years in the distribution of
dispositions on petitions for certiorari and under Rule 12, re-
spectively, are due to last term's change in the ratio between
obligatory and discretionary business. The increase, last term, in
per curigms without argument (while all other modes of disposi-
tion decreased) must be set against the increase in appeals, both
absolutely and proportionately, compared with the 1935 term,
from 109 to 121, 42.6% to 46.55.*

Ever since its promulgation, Rule 12 has had a steadily mount-
ing significance as a means of winnowing good appeals from bad.
The importance of the Rule derives from the nature of the factors
which the Court is gradually evolving in its tests of an appeal.
Rule 12 in action—what lies implicit in hundreds of cases in
which appeal has been invoked and summarily denied since July 1,
1928, when Rule 12 became effective — affords one of the most
fascinating studies in the history of judicial procedure. It proves
in striking fashion how much opportunity for creativeness in judi-
cial administration remains even within a jurisdictional orbit de-
fined by the legislature,

Having persuaded Congress to contract drastically the area of
review as of right, the Court inevitably had to protect the avenues
of access to it through spurious appearances of appeal. And so

-ltmhm.m.mmmhumummu
portance of the obligatory jurisdiction, This increase is caused largely by the fact
Hmmunrhhkmmtrmbedhrlhmhg&uhqth:m;lmm-
taned an exceptionally high percentage of appeals. The total appeals docketed
decreased from 123 to 112,
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Rule 12 was devised.® Its hopes doubtless were to restrict effec-
tively the docketing of cases that have no claim on the Court’s
time, or to secure their summary disposition once they get into
the stream of the Court's business. The Act of 1925 was a meas-
mnfjudidﬂmuntinn,tnthunﬂﬂutliﬂpﬂmuﬂhemv—
ity properly requiring the august adjudication of the Supreme
Court should be decided with a promptness consonant with the
fullest play of the deliberative function. To waste the Court’s
time reading briefs and records and listening to argument on ap-
puhtha.tmalthuinlﬁnsinﬂyiﬂvdmuutthudnnﬂnﬁnfy
vin:ﬂcntedpmceduulrequ&mutshtumahtha&:pwmﬂum
the victim of irresponsibility and incompetence. To save the
ert,iuudmlamryrukumutbumplldtmdmnpuhmm
in their demands. They must enlist the lower courts as well as the
bar in the utilization of the sifting process, and must enable the
Court itself to test fulfillment of its jurisdictional criteria with ac-
curacy and speed.

Rules of court, like adjudications, reflect an empiric process, a
response of doctrine to experience. By the amendment effective
May 31, 1932, the Court closed the considerable gap leit open by
reliance on the bar's own judgment for determining appealability.
Fulfillment of the jurisdictional requirements has now to be at-
tested by the judge or Justice who allowed the appeal.® Four
years more of experience sharpened stil] further the Court’s
formulation of the Rule. An amendment, effective July 1, 1936,
added to the words “ The statement shall show that the nature
n[th:nu:nduitbemﬂngsalthemurtwunuchumbdug
the case within the jurisdictional provisions relied on”, the far-
reaching requisite “including a statement of the grounds upon
which it is contended the questions involved are substantial
(ZLucht v, King, 260U, 8, 174, 176, 177) ".** This serves formal
mﬁmnfthedhueﬂonaryingndimtwminnﬂmuufﬂght
A claim of unsubstantiality inevitably invokes judgment, even

* ay5 U. 5. 6o3-o4 (1028) ; see Frankfurter and Hart, supra note 3, 47 Hanv,
L. Rxv. at 25162,

10 286 U. 8. 6oz-03 (1g32) ; see Frankfurter and Hart, mipra note 3, 47 Haav,
L. Rev. at 363; 48 id. ot 247-45.

U 397 T, 5 733 (1g36). This glves added meaning to the following clause:
‘“and shall cite the cases believed to sustaln the jurisdiction.”
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in those cases where the question is whether its solidity has
evaporated in the course of prior decisions. The 1936 amendment
to Rule 12 also strengthened its effectiveness by underlining two
of the historic technical prerequisites for a review of state court
adjudication. Since the Court, in its review of state decisions,
does not consider a federal question which was not seasonably
raised in the state court, Rule 12 now specifically requires explicit
proof of the fulfillment of this requirement.® Since the Court
does not review state decisions which rest upon an adequate non-
federal ground, the amendment prescribes that the satisfaction
of this requirement shall be documented,**

The part that Rule 12 plays in the business of the Court calls
for answer to four questions. How many cases which have no
business there does it avert from coming to the Court at all? How
many cases are rejected at the threshhold without the waste of
oral argument because inspection of the brief documentation suf-
fices to disclose that they do not fulfill the relevant jurisdictional
requirements? What is the needless drain on the Court’s time
mmmgmmmﬂmwmﬁm
on the preliminary showing? Finally, how effectively does the
disposition of cases under Rule 12 guide the bar in bringing itself
within the requirements of the Rule so as to avoid waste both to
litigants and to Court? <l

The last two terms confirm the potentialities of Rule 12 as an
important means of avoiding the hearing of a sizable percentage
of unworthy appeals, Of the 123 appeals in the 1935 term, 41
were dismissed or affirmed on the jurisdictional statement. Of
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the remaining 82 cases,'* nine had a fate irrelevant to this study,**
but 16, which had passed the tests of Rule 12, either disclosed
Jurisdictional lacks on fuller consideration or were decided per
curiam with a brevity which implies a substantiality so tenuous
that dismissal might well have ensued."" For the 1936 term, the
application of Rule 12 gives this showing: in 55 out of the 112
appeals the jurisdictional statement sufficed for a disposition; of
the remaining 57, 45 received consideration before the end of the
term, and the Court's treatment of only seven®® of this number
gives rise to the suggestion that they might also have been settled

upon the preliminary papers.*®

But the last two terms also indicate the heavy drain upon the
Court’s time by appeals that have no claim to be heard, To be
sure, the inhibitory influence of the Rule in preventing appeals,
either through the spontaneous action of counsel or disallowance

mmmmmmmwmmm“mww
decree.” 2g7 UL 5. 734 (1536).

4 These figures Include cases which were finally disposed of by the Court
during the 1936 term.

3 Four cases were dismised on motlon of the appellant, two were dismbsed
WMmeumm:mmu.mﬂm
carried through the 1936 term Lo the 1937 term,

1% Not including two cases in which per curiam opinfons did not indicate
summary disposition, Corporation Commission of Oklahoma v, Cary, 296 U, &
452 (1935); Wright v. Central Ky. Nat. Gas Co., 397 U. 5. 517 (1636), and the
cases [nvolving the New York Soclal Security Act which were affirmed by an
equally divided Court. W. H. H. Chamberlin, Inc. v. Andrews, 299 U. 5. 515
(1936) (three cases).

T Eleven cases were felt to fustify only per curlam opinions. Of these, nins
were affirmed, one dismised and one remanded to enable the court below to clarify
the grounds of its decidon. Five cases were dispased of by per cwriam orders, of
which ane was affirmed and four dismissed. Out of the 16 cases, five involved lack
of technical requirements for appellate jurisdiction, six involved review of decisions
which were clearly right, and five invelved rulings of three-judge district courts
on interlocutory injunctions, or questions of fact, or application of local law, which
the Supreme Court will not reverse unless clear error is shown.

1% These figures do not include one case affirmed by an equally divided Court.
Railroad Comm. of Calif, v. Pacfic Gas & Elec. Co., 301 U. 5. 669 (1937).

1% In one case, decided on full opinion, the cause was remanded to enable the
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TABLE 11+

ADJUDICATIONS ON AFPELLATE DockET
Adjudications by Full Opinion

1932 1933 1934 1035 1930
Affirmed 94 B4 93 100 8g*
Reversed By 87 Bs 74 Bg
Dismissed § 5 3 2 3 2
Questions Answered 4 2 3 3 I
Miscellaneous § o 3 2 5 1
Total 18T 17 185 185 180

Adjudi Per Curiam
Affirmed 8 241 12 18 13
Reversed '] 8 3 11 5
Dismissed 43 58 41 41 54
Questions Answered o o 1 -] o
Miscellaneous o 1 o 1 3
Total 8 n T B
Total Adm i
Affirmed 102 108 105 118 107
Reversed 03 95 88 Bs 94
Dismissed 48 61 43 44 54
Questions Answered 4 1 4 3 1
Miscellaneous o 4 2 ] 4
Total M7 om0 T 258 280
t in a0 i the

anw a few o statistics heretofore employed in this series

one case (Mo, m,%hutmlm}hﬁlﬂ:mﬁwﬁm

* Excluding
m:hddurh;lhﬂmwtdlh:m A
II mmﬂmﬂmm“gﬁm

1 Excluding for eertorari disposed of per curiam,
1 luhln' wmﬂ{ﬂu l.!.:gn,m:r: mmd'bru

which were set down Igm{

190 U. 8. 591 (1o83), n: 8, 612 {:mhsuﬂ 5. 1gr (1g34).

for certiorari, on motlons,

934 term on petition for mﬂwﬂ
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by lower courts, cannot be measured numerically. But 33.3%
of the appeals brought before the Court in the 1935 term were given
the short shrift of summary disposition on the basis of the juris-
dictional statement,” and in the 1936 term the percentage of such
dispositions was 49.19," the highest in the administration of the
Rule® Tf a sizable percentage of cases does not satisfy the
Court’s criteria for jurizdiction, the bar either does not under-
stand the criteria or is indifferent to them, or the Court has not
made itself clear in their formulation or precise in their applica-
tion.

A study of the workings of Rule 12 in detail lays bare nice ques-
tions of degree in the enforcement of the more technical require-
ments of jurisdiction. It is to be expected that there will be a few
cases every term that raise legitimate doubts, even in the minds of
conscientious counsel, whether the decision of a state court in-
volves the “ validity of a statute”® whether there was a non-

2% This percentage was made up of 41 out of 133 appeals, six affirmed and 15
dismissed. Nine appeals were dismissed for lack of jurisdiction, nine for want of
a substantial federal question, three because of the presence of a nonfederal ground
adequate to support the decision below, seven for want of a properly presented
federal question, four for want of & properly presented substantial federal question,
mfwmtﬂliﬂlhwmtwlwhdnllﬂchtﬁﬂnﬂmth
part of the appellant,

ﬂﬁkmmmﬂwu{ﬁmd:ummﬂm“
dismissed and one vacated, the cause being moot. Ten appeals were dismissed for
lack of jurisdiction, 39 for want of a substantisl federal question, six because of
the presence of a nonfederal ground adequate to suppart the decision below, two
for want of a properly presented federal question and four because the appeal was
not from the final judgment.

22 The highest proportion of appeals disposed of upon the jurisdictions] state-
menls prior to the 1936 term was 41.6% during the 1933 term. Comparison with
the terms immediately following the promulgation of the Rule, however, is dan-
gerous unless the greater number of improper appeals which survived the pre-
liminary tests and received a hearing on the merits is borne in mind.

#* The statutory formuls governing the obligatory jurisdiction of the Court over
the judgments of state tribunals —* where is drawn in question the validity of a
statute [or treaty] of any State [of the United States] " — has given rise to same
of the subtlest problems in federal jurisdiction. Jett Bros, Distilling Co. v. Car-
rellton, 252 U, 5, 1 (1gz0), held that under the 1916 Act an allegedly discrimina-
tory assessment made under & general tax law whose validity was not attacked was
reviewable only by certiorari. The case created the distinction between the validity
of nn * authority " and the validity of its exercise. See Frankfurter and Hart, supra
note 3, 48 Hanv, L. Rev, at 253, n.jo.  The withdrawal of attacks upon authorities
from the Court's obligatory jurisdiction was largely nullified by declsions that mu-
nicipal ordinances and * legislative " orders of state adminfstrative boards are * stat-
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federal ground adequate to sustain such a decision,™ whether the
federal question was seasonably raised below,” whether, in any
event, the judgment was final. But the very technicality of such
matters tends to fence in the area of doubt. Judgment is more at
large when inquiry concerns the substantiality of a legal question
mﬁtHnmantnithnﬂm’lmmMn Here

um“%hn—ﬂuﬁlhﬁﬂﬂ:pﬂ. King Manufacturing Co, v. Augusta,
a;.-rl.T.s.:w(ij;mlr.r.wntl-m,antl.s,us (rgaB), As
lml,lhlmumﬂmdmhdtdwmlummmm
* leglslative ® in character. The precise elfect of the Jett case, however, had been
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mumumhmmmulmum“mmm
See two cases during the 1935 term which were held not properly before the
on appeal but reviewable by certiorari, Baltimore Nat, Bank v, State Tax
398 U. 5. £38 (1935), 297 U. 5. 309 (1936) (imposition by state board of tax
mmmmmmmhmj;r.].%mmtum.m
617, 399 U. 5. 41 (1936) (award by state workmen's compensation
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hhm&fuﬂuhidud&hhﬂwmbuduhdﬁﬂuum
-mnmmumw*mmﬂmwﬂdm
state statute, hlmmmhnm.]mwmhm&mr
nmﬂm!rm{:“ﬁ}ht;:,r.mmv.&hmemy.mﬂ.s.m
(rgay) (statute not referred to at time federal question ralsed),
ummmmmnum-mumwmur
mmu.mmmmmmmm-m
mum;m‘um::mmuhlmmmhmmm-
thon of counsel, Iudld.hulymm:rmi:m-dmmﬁhmunp-
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is the real center of conflict between the standards of the Court
and those of the bar. By its recent amendment to the Rule the
Court implied admonition to the bar that formal requisites for
appeal are not enough. An issue really doubtful on the merits,
something rising to the gravity of a matter that the Supreme Court
may justly be called upon to adjudicate, must be presented, not a
mere gossamer claim or a chose jugeé. The record of dismissals
plainly dictated this admonition. Since the promulgation of the
Rule, 170 out of 347 dismissals had been for want of substance.
Even with its more explicit directions, Rule 12 is evidently mak-
ing slow headway in winning the bar to the Court’s notions of
substantiality. At the 1935 term only nine cases out of 35 were
dismiudfmmtuitluhluﬂ&alqunﬂm,"whﬂethhﬂmm
rose to 29 out of 51 dismissals at the last term, and that, too, after
the stiffening amendment.” The bar now seems to be fully aware
of the requirement of substantiality; certainly the jurisdictional

posed to two oul of the three cases of the 1935 term did the jurisdictional state-
ment fail to deal with the problem. The cases which were dismissed reveal the
difficulties inherent in the application of this jurisdictiona] lmitation, In only ome
of the cases of each term did the nonfederal ground have no relation to the statute
which was clalmed to be invalid. In all the other cases the nonfederal ground was
either & decision that the principles of estoppel or the local rules of procedure pre-
vented the appellant from attacking the statute, or declslons as to the nature of
the rights, dependent upon state law, which underlay the constitutional claim of
the appellant. The main sgnificance of these dismissals bs a determination that the
mmmmhwm:umm-wmmmm
not required to pass upon the federal question, was suficlently distinct to be inde-
pendent.

¥ There was o marked decrease in the number of appeals which were dismissed
because the federnl question was not properly ralsed below, Eleven appeals suf-
fered (rom this defect during the 1935 term; only two during the 1936 term. This
decrease coincided with the amendment of Rule 13 requiring a specific statement of
Ihemhwhﬂihldnﬂqmﬁumwbdnw. At least four of the
statements in the cases Bled during the 1935 term were drawn on the theory that
it was only necessary Lo show that the state statute whose validity was attacked had
been applied below., The statements filed during the 1936 term show an increased
awareness of the necessity to show the exact steps by which the federal question
was raised below., How much of the decrease in the number of appeals dismissed
fs due to the amendment in Rule 13 remains a matter of conjecture.

¥ These nre the figures for the three preceding terms: 1g3a term, 15 out of 38;
1943 term, 27 out of 4g; 1934 term, 13 out of 33,

7 In only three of these appeals was the jurisdictional statement filed before
the amendment became effective, and even these were filed some time after it had

been promulgated.
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TABLE III
Coumts rroM WHICH Cases CAME
Ig32 1933 934
Distmicr Counts i ] ]
Affirmed 18 a1 13
Reversed 19 10 13
Dismissed 4 5 2
Miscellaneous o 3 1
Crrcurr CourTs oF APPEALS 107 118 i
Affirmed 52 54 63
Reversed 49 58 5t
Dismissed (] 3 5
Questions Answered o o 1
Miscellaneous o 1 1
Hicuest StATE CoURTs ™ 109 ™
Affirmed 21 31 24
Reversed 10 19 19
Diismissed 38 52 36
Courr or ArpeaLs, DistricT
oF COLUMBIA 18 [ B
Affirmed 2 o 5
Reversed 12 6 3
Questions Answered ‘a o ]
Miscellaneous o o o
Diastaict Court, Districr
or CoLummia * 0 0
Affirmed a
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TABLE III (continued)
1032 1933 1934 1935 193

Court oF CLAIMS 1 7 ] 8 un
Affirmed 6 2 -] ] 4
Reversed 3 3 Fl 3 7
Dismissed o I [ 1 o
Questions Answered 3 2 3 o o

Court oF CUSTOMS AND

PATENT AFFEALS ] (1] 0 ]
Affirmed 2 o o o

PumueriNe Surreme Couvrt 0 0 0 i 1
Affirmed o ] o 1
Reversed o o 1 1

Total T amo g ase @60

TABLE IV
Extent oF DiscrRETIONARY REVIEW

Ig32  1p33 1934 1935 Ip3d
Obligatory Jurisdiction 104 131 s 92 109 121
Discretionary Jurisdiction 143 138 150 147 139
Total M7 o 43 258 260

Obligatory Jurisdiction 421% 489% 3Bo% 436% 46.5%
Discretionary Jurisdiction s7.0% staf 6200 574% 53.5%

statements of the last term paid it ample lip service, That there
should be differences of opinion in appraising an issue as either
flimsy or settled must be expected. But, if the last term is to be
taken as an index to tendency, the gap between Court and counsel
is too wide.

What proportion of this too large number of futile attempts at
appeal is attributable to the conscious desire of counsel to prolong
hopeless litigation, or to what extent counsel are unaware of the
standards by which the Court judges substantially, is largely
guesswork. But an intensive study of the cases dismissed for
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want of a substantial question leads one to believe that there is
much misconception by the bar in judging substantiality. This is
dualnputmlhepmfmlmdqunﬂﬁuoithamimdhnemul;u
now practicing before the Court compared with the specialized
Supreme Court bar of a century ago, partly to the tradition of the
bar in raising futile constitutional objections, partly to the limited
utilization of costs as a deterrent to frivolous appeals. Evidently,
also, the present mode of dismissing cases for want of a sub-
stantial federal question, in situations where prior decisions
still leave decent room for argument regarding the applicability
of farmmlhpmamme.lumtheblrunlnimmedu
mthutandnrdmfumitywhichthecmrthemlﬂn;mﬁnd-
ing unsubstantiality. No doubt the Court has resorted to sum-
marydhmh:dhuuvethnﬁmethutwﬂuldbem:rylowﬁm
opinions expounding the ground of dismissal, To be sure, indica-
ﬁwnfthcbaai:ofaubaunﬁnﬁtrmaﬁmdndhyth:rmt
practice of glvingthecfuﬁmnfthuopinhnhelnwmﬂuhy
more sharply pointed references to the cases which are avouched
for unsubstantiality. Even so, it might, on the long swing, prove
mulﬁmateuviu;nfﬂmeinrthnCourt,inthammIﬁuu]prm
of educating the bar to its requirements by a knowledge of Ameri-
can constitutional law, to include in its per curiams a statement of
the facts of the particular case sufficient to show its nature in'the
light of prior decisions which, even though not necessarily rélevant
by stare decisis, make the case undeserving the Supreme Court's
deliberations.

The bulk of the Court’s business, in gross as well as adjudica-
tory, continues to derive from the enlarged scope of
jurisdiction on petitions for certiorari conferred by the Act of 192 A
Certiorari absorbed 90.5% of the total appellate business of the
Court during the 1935 term and 87.9% during the 1936 term. Cer-
tiorari was responsible for 71.9% and 71.8% of the cases in which
full opinions were written during the 1935 and 1936 terms, re-
spectively. And the dominance of certiorari in the Court’s econ-
nmyilﬂnphuhadh}ritsahlrcufthathmlnuswhkhhthenhkf
consumer of the Court's time, namely, the cases adjudicated after
full argument — for the 1935 term, 67.6%, for the 1936 term,
67.5%. During the last five years, the depth and density of the
stream of litigation through certiorari have remained substantially
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TABLE V
MopE or ARRIVAL
Igzr 1933 Ip I 1936
34 o35
Appeal 41 9 29 39 32
Cmcurt Counts oF APFEALS
Appeal 1 2 o ] ]
Certiorari 101 112 117 132 10§
Certificate 5 2 4 6 1
Hiorest StaTE CoURTs
Appeal 53 86 56 63 85
Certiorari 17 16 23 a1 11
Courr or Arpears, DistricT
oF CoLUMBIA
Certiorari 14 & ] 7 12
Certificate 1 o o o o
Districr Covrr, DistRicT
oF CoLuMBIa *
Appeal o o o -] T
Court or CramMs
Appeal o  § a ] 1
Certiorari ] 4 2 5 10
Certificate 3 2 3 1 o
Court or CusToMs AND
PATENT APPEALS
Certiorari 2 o [ a o
PHILIPPINE SUPREME COURT
Certiorari a o o 2 1
Total ut m e 6 260

* Supreme Court, District of Columbia, prior to Act of June 23, 1936, g9 Star.

1931,

b



04 HARVARD LAW REVIEW [Val. 51

the same. During the 1935 term 865 petitions were filed of which
148, 17.19, were granted. During the 1936 term 824 petitions
were filed of which 153, 18.69, were granted. For the five year
period ending with the 1936 term, the petitions for certiorari have
fluctuated between 797 and 880, The petitions deemed worthy of
the Court's attention have fluctuated between 148 and 165, 16.8%
and 19.8%.

A continuous disparity, such as these figures indicate, between
the Court's notion of review-worthiness and that of the bar, clearly
implies a maladjustment. Either the bar is too loose in its concep-
tion of issues deserving the attention of the highest tribunal, or
the Court too rigid. This is not a matter that lies on the level of
statistical proof. Only by quarrying in the hundreds of dreary
petitions for certiorari which have been denied could pedantic
demonstration be made of some of the niggling points, or issues
long since set at rest, on which the bar seeks the Court’s reviewing
power. Enough of these have been sampled to leave no doubt that
lawyers moving in the more austere professional atmosphere of
the English bar and subject to the restraining influence of heavy
costs of the English judicial system for fruitless appeals,* would
abstain from filing many of the petitions for certiorari which are
annually presented to the Supreme Court. With such a volume of
huinm.itwmﬂdbemmgclndaedﬂpcﬁﬂnmmmtnjmed
which raized issues for which responsible and skilled lawyers prop-
erly sought the Court’s adjudication. And there are doubtless
ample instances among the four-fifths of rejected petitions in
which the Court's discretionary judgment as to the gravity of an
issue was justifiably solicited.™

Fmthcguidmneuftbebu,thecnuﬂhuhldluudthamera]
direction of its mind when asked to issue the discretionary writ of
certiorari. Rule 38 indicates “ the character of reasons " which
will move the Court.® They vary, of course, according to the

¥ Eg., Mechanlcal & General Inventions Co. v. Austin, [1935] A. C. 346; see

75th Cong., st Sess. (1937) 40.
" mmthrmmnindm"nﬂhrmhumumhhmm

e ¥
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court whose action is sought to be reviewed,” but underlying all
are two governing considerations for not leaving undisturbed
the judgment of one of the inferior federal courts, or of a state
court wherein a federal question had been raised.”” The Supreme
Court will intervene either to quiet a conflict which it alone can
compose, or to declare the law when the intrinsic importance of
an jssue calls for its most authoritative determination.”
Conflict — whether between two lower courts or between a lower
court and the Supreme Court — represents a relatively well-canal-

caurt's discretion ®, See Revisen Rures or tue Surszume Cover oF tae Usrren
Srares (1936) §38(5).

* Subparagraphs (a) and (c) relating to certiorari from state courts and from
the United States Court of Appeals for the District of Columbia respectively do not
rﬂuhtnﬂnﬁdw&hhﬁdﬂwﬂuhmhﬁ&ﬂmﬂdn:nﬂmmm
certiorari, Vet the cases show that this reason b operative. Noble v. Oklahoma
City, 297 U. 5. 481 (1936) ; Pufhal v, Estate of Parks, 295 1. 5. 117 (21536) ; United
States ex rel. Girard Trust Co. v. Helvering, 301 U. 5. 540 (1937},

“hhnmuh(h].nhﬂumwwimm:&uumnufmhk
a8 follows: * (1) Where & crcuit court of appeals has rendered & decision in conflict
with the decision of another circuit court of appeals on the same matter; (1) or
bas decided an important question of local law In a way probably in conflict with
applicable local decislons; (3) or has decided an Important question of general law
in & way probably untensble or in conflict with the welght of authority; (4) or has
decided an important question of federal law which has not been, but should be,
settled by this court; (5) or has decided a federal question in & way probably in
conflict with applicable decisions of this court; (6) or has so far departed from
the accepted and usual course of judicial proceedings, or so far sanctioned such a
departure by a lower court, as to call for an exercise of this court's power of super-
vision."”

A pumerical analysls of the reasons given for the granting of cerfiorari to the
lower federal courts during the 1915 term gives the following results: Beason one,
20, reason two, 1; reason three, o; reason four, 15; reason five, 1. In three cases
both one and four were given as the reason, in one case one and five were given, and
in one case one and six. For the 1536 term: Reason one, 15; reason two, 1; reason
three, o; reason four, 25; reason five, 4. In one case one and four were the grounds,
Reasons for the granting of certiorsrd to state courts were given in eight cases dur-
ing the 1935 term. A conflict was assigned once, a conflict and the Impertance of
the question ance, and the importance of the question six times. Durlng the 1536
term & conflict was assigned once and the importance of the question twice,

53 Where the conflict is within the federal judicial system, elther with the ded-
slons of another circuit court of appeals or with the decisions of the Supreme Court,
there is bo requirement that the question be also important, Where the conflict is
with local courts on a question of local law, or with the weight of authority or the
“better view " on a question of general law, the question must be one of impor-
tance. Importance alone, apart from any conflict, is sufficlent if the question Is one
of federal law,
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TABLE VI
PeriTions vor CERTIORART *
932 1933 1934 1935 1936

Granted 148 148 165 148 153
Denled 619 720 664 703 661
Denied for Failure to File

in Time 3 e : 3 .
Dismissed on Motion ] 4 2 7 3

Dismissed per Stipulation 3 1 4 3

Dismissed Pursuant to
Rules of Court 1 2 a o a

Denied for Lack of Juris-
diction

o

o 2 L] 2 3
Stricken from Files 4 1 2 o
Tatal b 880 B35 -] B

ized concept. For skilled lawyers the issue of conflict, in the
great majority of cases, comes close to a mechanical determination.
When the existence of a conflict is legitimately debatable, the ques-
tion really presents a phase of the dynamic quality of lawmaking
through courts. Conflict in this sense becomes an adjustment be-
‘tween abstract logical relevance and the accommodation of logic to
varying circumstances. For instance, is an old decision of the Su-
preme Court to be given an application rigorously consonant with
syllogistic reasoning, or should the light of new circumstances
permit what mere logic would deem a contraction or departure?
Cognate considerations of ultimate juristic philosophy are involved
when the Court is asked to resolve a conflict of decisions between
two circuit courts of appeals where the conflict is not such a head-
on collision as a difference by two circuits regarding the validity of
a patent. Here, factors relevant to judicial administration, differ-
ent from those operative when a claim is made of departure from
the Court’s own ruling by an inferior tribunal, undoubtedly influ-
ence the Court in deciding whether to adjust the conflict or to stay

. mumm:;mmmwmm

of
the Act of Feb. 13, 1925; -Ip:uﬂnul‘wmﬁw-idmiud full opinion of
Court; urpﬁlu'r  crton hen denled, mt-m:,hmﬂ-n:ww
& case without ‘g it . -
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its hand, at least for the moment. All these more subtle cases of
conflict present precisely the kind of situation for which the Court's
discretion is properly invoked. And concordance between the
Cnmt'ammpﬁmufmﬂktudthnnhhaliﬁmtshmm
to be expected,
Ehﬂdmof“hupwhm"nfnmudrykmbiutmjudgmt
and not to rule, Dﬂlybytht:umuhﬁvetﬂoctuithn!pedﬁciﬂ-
stances that convey the Court's notion of importance can the bar
be educated to acquire the feel of the expert. Just because the
area of discretion is so large, the function of professional self-
restraint is dominant, But lawyers are lawyers and not judges,
they have the responsibility for pressing the legitimate interests
of clients, and unavoidably they look at legal questions with
a special focus, Notions of importance through general pro-
fenimlamupmnmmnutbehftwhﬂﬂytnthtbu‘sowﬂprm
nfinducﬂonm:rdyfmmthcutuuoﬂhnumtam,mdhnrdly
at all from the petitions rejected. Apart from the demands this
makes upon professional intellectual disinterestedness, it presup-
poses time and facilities for study of records quite beyond the
reach of active practitioners. On the negative side, experience
does not call for a modification of the belief that the reasons for
the device of certiorari would be defeated if the Court, in any ap-
pmedahlumberofimtam,hldmmt:,hwwhrkﬂy,the
reasons for the denial of certiorari®™ But the wherefore of im-
poﬂm,mﬂincmu!nbﬂmpuﬂkﬁsniﬂm,ﬂm-
tively articulated, would help to adjust the particularistic slant of
the bar.** The density of litigation dependent upon the ruling in a

'*Surmumlndﬂuﬂ,umms.aﬂuthln.un;. The vahue
of an cccasional full oplndon upen the denlal of a petition for cerfiorard has been
sdumbrated. See ibid,

8 See, for example, the statement of Mr. Justice Roberts in United States v.
Constantine, 296 U, §. 287, 2po (1035). “In its petithon for certiorari the United
States, though admitting the absence of a conflicting decision by the Clreuit Court
of Appeals of any other Cireult, called attentlon to diverse decisions In the district
courts, to the many other cases pending In which action ls awaiting suthoritative
mmammmmmumhmmumm
and to the number of persons whose labllity will remain uncertain until the dis-
pute s finally settled. mqmmﬂmmwww
Rule 38 and the writ lssued sccordingly,”

The practice of stating at least a formal ground en which certiorari was granted
varies among the Justices, The following table shows the relationship between the
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particular case ** and its repercussion upon affairs, governmental
or economic, are the chief determinants of importance. And these
will vary according to time and circumstance. An issue for which
certiorari once seemed inopportune may, through the accumulation
of similar instances or in the clearer perspective of the ramifica-
tions of the particular problem, later emerge as obviously impor-
tant. Such shift in emphasis or keener sensitiveness to implica-
tions is, perhaps, most felt in tax litigation. The exigencies of the
docket play their part, the impact of the arguments in support of
a petition, and the respondent’s concurrence in or opposition to the
granting of the writ can hardly be without weight., These delicate
imponderables, like the nuances of a great chef, can neither be
measured nor conveyed, But the major elements of importance —
what general interests, from the point of view of national law, are
represented by a particular case — are certainly susceptible of
brief and guiding formulation.

Inevitably law reflects the forces of economic and social disloca-
tion implied in a great depression and its consequent readjust-
ments. This is true not merely of substantive legal doctrines. A

number of cases in which & reason was given and the number of oplnlons in cer-
tiorari cases:
1935 Term 1936 Term

Reasons Cases Reasans Cases
13 L

% ]

14

7

12

1

B

9

1

I I5
T T
] I
Butler 1 a
Stone 1 14

Roberts 1 10 14
Cardoso 11 13 17

mm_mhwmmmu&uhmmﬂudﬁm
hwtmnfﬂeuumhhwuﬂ-lmmnﬁndnh Eg., Nutlanal
Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U, §, 1 {1937},

8 Del Veechio v. Bowers, 296 1. 5, 180 (1928) (subiclency of evidence under
Mutﬂﬂm&ﬂﬂmh%mﬂum;mmwm“
mrﬂ:muhlmmmmﬁmamwwm
pensation .

[ T |
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general tendency toward enlarged governmental activity and the
centripetal influences within economic enterprise which make for
increasing exercise of national authority, have their repercussions
in judicial organization and administration. The broader ques-
tions of jurisdiction and procedure affecting the federal courts have
always presented some of the most delicate problems in the work-
ing of our constitutional government. It would indeed be surpris-
ing if the recent stresses and strains in our national life had not
reflected themselves in the workings of the federal judicial system.
All the devices by which procedural changes come to pass have
played their part. Rules of the Supreme Court for the conduct of
its own business and that of the * inferior courts ", resourceful em-
ployment of the Court'’s discretionary powers, fluctuations in the
Court's attitude toward its jurisdiction, are all registered in the
latest volumes of the United States Reports. In addition to these
readjustments through judicial self-determination, Congress, dur-
ing the last term of Court, deemed it necessary to intervene by
redistributing power within the federal judicial system. By modi-
fying, in an important way, the Judiciary Act of 1925, Congress
has illustrated the historic truth that every judiciary enactment
since the great statute of 1789 is but one of a series, a part of the
continuous living process of making the federal courts appropriate
instrumentalities for the changing needs of the Union.

Ordinary problems of judicial administration make little appeal
to the imagination of legislators. The Supreme Court is entangled
as much as it is in the political history of the United States because
its work is so largely an expression of statecraft and interwoven
with the political problems of our national life. Except on the rare
occasions when the Court itself needs congressional relief to mas-
ter its docket, judiciary legislation invariably is the political an-
swer of Congress to what are believed to be judicial obstructions
to needed activities of government. Barring the tariff and land
grants, the establishment of the Interstate Commerce Commission,
in 1887, was the first major intervention of the Federal Govern-
ment in the area of economic enterprise. For the past half century
our major domestic issues have been phases of a single central
problem, namely, the interplay between enterprise and govern-
ment. Taxation, utility regulation, control of the security market,
banking and finance, industrial relations, agricultural controls, are

)
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TARLE VII |
Susject MarTeER oF PEriTions ror CERTIORARD
Dumivg THE 1935 AND 1936 TERMS

1935 Term rg36 Term
» Total Gramted  Total Granted
Admiralty 27 4 24 2
Antitrust Laws 4 2 10 4
Bankruptcy 88 16 101 19
Bill of Rights (other than Due
Process) 14 2 & )
Commerce Clause
1. Constitutionality of Federal Regula-
tien 7 6 3 7
2. Constitutionality of State Regulation 6 3 5 H
3. Construction of Federal Regulation
a. General 6 1 7 H
b. Federal Employers’ Liability -
Act and Related Acts 30 5 23 3
Common Law Topics 116 f 1132 13
Constitutional Law * It 4 31 9
Construction of Miscellaneous Statutes
1. Federal 38 6 .58 1y
7. State & o . 3
Crimes and Forfeitures W' TRy o
Fifth Amendment 10 1 21 F

* Not otherwise classified,
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TABLE VII (continued)

1938]

Tl Cramted Tl Gremied
Fourteenth Amendment
1. Substantive 17 1 37 o
2. Procedure 39 I 3o z
Full Faith and Credit 10 4 9 1
Immigration and Naturalization 9 o g ]
Impairment of Contract 6 o 4 o
Indians 3 3 L 3
International Law 5 3 1 ¥
Jurisdiction, Practice, and Procedure
1. Supreme Court o o o a
2. Inferior Federal Courts 58 13 70 11
Land Laws [ 1 2 o
: National Banks 23 4 21 6
Patents, Copyrights, and Trademarks 45 10 3n 3
Rﬁfﬂmmm o o o 19 3
" Suits against Government 3 1 4 1
“ Taxation
1. Federal 202 46 130 27
1. State 1h 3 1h 1
Total 868 148 LT 158
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issues that derive from the circumstances of modern, large-scale,
industrialized society, and ultimately turn on conceptions of the
rdathnafhdiﬂdmhmemmutbuhfhemmtu!wrmdmr,
For Congress they present a blend of law and policy; to the Su-
preme Court, under our Constitution, they come as legal problems.
Clashes between courts and Congress affecting the ultimate fate
of such legislatign often have their origin in procedure. Who may
raise legal questions about laws, what tribunals may dispose of
themudwhnnthqrwﬂibcﬁmﬂyldjudiuud.maﬂmntingm-
cies of legislation. To effectuate its own policies — as well as
those of the states when challenged in the federal courts — Con-
gress has deemed it necessary, from time to time, to modify pro-
cedural practices of the federal courts, to exercise its constitu-
tional power to define the authority of the inferior federal courts
and to regulate the appellate jurisdiction of the Supreme Court.

Since the intermediate federal appellate tribunals were estab-
lished in 1891," they have been utilized to relieve the Supreme
Court of its obligatory jurisdiction, leaving with the circuit courts
of appeals final adjudication in those types of cases for which
certiorari was a sufficient safeguard of the national interest, First
by the Act of 1916 ** and then by the maore comprehensive measure
of 1925," the flow of cases coming to the Court as of right was
greatly dammed. What issues may, as a matter of course, be
brought before the Supreme Court is partly a technical, profes-
sional matter, but also, by touching the feelings of the general
community, becomes a more dominant concern of legislative pol-
icy. In placid periods, when the distribution of jurisdiction is
pre-eminently a matter of the internal economy of the judicial
system, Congress is naturally responsive to the authoritative
wishes of the Court. And so, the adjustments of 18q1, 1916 and
1925, to enable the Court to meet adequately the swelling tide of
its business, were made by Congress at the Court's own insistence.

On the other hand, for different categories of litigation, Con-
gress had to formulate its own notions of Jurisdictional policy to
give effect to the social and economic movements which got

" Act of March 3, 1891, 36 Star. 836,
¥ Act of Sept. 8, 1916, 39 Srar, HEL S
" Act of Feb. 13, 1935, 43 Star, 936,
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under way in the administration of Theodore Roosevelt. Orders
of the Interstate Commerce Commission often have ramifying
economic consequences. Such issues have special claims for
prompt, final adjudication, and their complexity, as well as their
prior scrutiny by the Commission, requires at misi prius the wis-
dom and experience of more than a single judge. By the Act of
February 11, 1903, in cases involving orders of the Interstate
Commerce Commission, Congress initiated the device of an origi-
nal court of three judges and direct review by the Supreme
Court.* In other spheres, the ignition of public excitement
through judicial action deemed adverse to the public interest, has
led to successive extensions of the Supreme Court's historic scope
of review and to a recession from the general tendency to curtail
its obligatory jurisdiction.

First, the traditional practice against reviewing rulings in favor
of the accused, even where no double jeopardy was at stake,™ had
consequences unknown to the common law when Congress affixed

B —————

0 33 Srar. Bay (1g03), amended, 36 Stav. 854 (1gmo), 15 U. 5. C. §§ 28, 29,
45 U. 5. C. 18 44, 45 (1934). By this Act, suits in equity brought by the United
States under the antitrust and interstate commerce laws, when designated by the
Attorney General as of " general public importance ', have precedence and must
be tried by a three-judge court. It also provided for a direct appeal to the Supreme
Court in all suits in equity brought by the United States under these statutes, For
a background of the Expedition Act, see 36 Cowa. Rec. 169, 1747, 1871 (1903);
1 Smanruaw, Tue Istemstate Cosmussce Cossrssion (1931) §2, nag. The
Hepburn Act, having provided penalties for disobedience of the orders of the In-
terstate Commerce Commission, extended the Expedition Act to suits to enjoin the
enforcement of Commission orders and gave direct review by the Supreme Court
from interlocutory injunctions, 34 Srar. 584, 592 (1906). The Mann-Elkins Act
vested jurisdiction of all suits to enjoin the enforcement of the orders of the Com-
misslon in the Commerce Court. 36 Star, 1146, 1149 (rgr1). When this Court
was abolished, the jurisdiction reverted to the three-judge district courts, 38 Star.
arg (1913}, 28 U, & C. §0 46, 47 (rg34). The considerations of public interest
which introduced the district court of three judges and direct review by the Supreme
Court in litigation arising under the Interstate Commerce Act and the Sherman law
were, of course, relevant when Congress fashioned the procedure under the Shipping
Act, the Packers and Stockyards Act, the Perishable Agricultural Commodities Act
and the Federal Communications Act. And so, the provisions applicable to orders
of the Interstate Commerce Commission were by reference in each
one of these statutes, 1g Srar. 738 (rg1b), 46 U, 5. C, §B30 (1934), muperseded
by, 49 Star, 1987, 46 U. 5. C. §rory (Supp. IT 1936); 42 Srar. 168 (1931),
7 U. 5. C. §217 (1934); 46 Srar. 535 (1g30), 7 U. 5. C. Bagok; 48 Star, 1003,
47 U. 5. C. ¥ 40ala), goaln) {roaq).

41 United States v, Sanges, 144 U. 5, 110 (18g3) ; ¢f, United States v. Dickinson,
213 U. 5. g2 (1g09).

T
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TAEBLE VIII
DistrisuTioN oF OPINIONS
Opinions of the Court
1932 1033 1034 1g3s 1936
Hughes 24 21 21 20 23
Van Devanter i 8 3 3 -
H 14 13
Bw 16 15 13 13 e
Sutherland 18 16 15 g 5
Butler 23 19 18 13 14
Stone a1 22 26 10 134
Roberts 22 10 21 14 22
Cardozo a5 23 3 9 it
Total 188 = "
Cﬂlm-bg_ﬂpﬂm
H‘u‘h’ o a [+] o o
Van Devanter (-] 1 o o o
Me 1 a a a o
m;u"ﬁ"b o o o 3 4
Sutherland o 1 o o o
Butler o 1 a o o
Stone o 1 2 o T
Roberts o o o o o
Cardazo a o 2 o o
Total 1 4 ] 3 1
Dissenting Opinions
Hughes 1 1 H 2 a
Van Devanter -] a o o 1
Me o 3 3 2 4
B 1 o o o -]
Sutherland 1 1 o o 5
Butler 3 2 0 o 3
Stone 5 5 6 6 ]
Roberts 1 2 H 3 2
Cardozo 5 4 3 i 2
Total 1 18 u 20 17
* Because of fllness, Mr. Justice Stone did not sit between October 13, 1936 and
g i <A Helvering v. Davis, 301 U, §. §
. QT v a
Justics Cardoro i :L.mmm of the Jmm ": R e R
Sodal ) Mr. .
S S R, el e i
nmﬂd-uunmmlnmmﬂm-r.mw
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TABLE VIII (contimued)

Total Opinions Delivered
1932 1933 1034 1935 rp36
Hughes 25 12 23 22 23
Van Devanter 1 9 3 3 9
McReynolds 19 17 16 10 EH
Brandeis 17 15 13 16 11
Sutherland 19 18 15 16 22
Butler 26 22 18 13 17
Stone 26 28 34 26 14
Roberts 23 22 22 7 24
Cardozo 3o 27 30 26 25
Total 186 180 14 189 187
Di.uuﬁul Votes
H 3 4 3 4 2
Van Devanter 3 3 5 2 9
M, 8 9 5 7 19
B 11 9 10 16 5
Sutherland 5 5 5 5 12
Butler 10 9 7 4 17
Stone 14 13 1 7 3
Roberts 3 i 4 4
Cardozo 13 1L 11 17 7
Total 70 &7 80 k] T8

penal sanctions to legislation involving far-reaching issues of
policy.*® The Criminal Appeals Act of 1907 put an end to the
power of a single judge to hold up the enforcement of a law for
years by invalidating it improperly.* Then, the growing range
of economic control by the states brought them into conflict with
the federal courts. The initial shift from a fundamentally laisses-
faire emphasis in government to its modern regulatory activities
largely affected public utilities, At first it expressed itself through
legislative rate regulation. To federal judges the invalidation of
such measures presented only a simple application of conventional
doctrines to prevent irreparable damages. To the general public
it was nullification of vital state policy by a single federal judge.

i Sep Fuawxrumrzn anp Lawom, Tme Busmvess or tme Sumeumz Coukt

{1g28) rug=17.
41 34 Srar, 1agh, 18 UL 5. C. § 682 (1504).
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Congress promptly responded to this feeling,** and by the Act of
1910 ** applied the safeguards against too irresponsible judicial
restraint of the Interstate Commerce Commission to the protec-
tion of state laws. Ther “ no interlocutory injunction sus-
pending or restraining the enforcement, operation or execution of
any statute of a state " because of unconstitutionality could be
issued except by a three-judge district court, and an appeal
could be taken directly to the Supreme Court. That Congress
should have used this device only when statutes were called into
question, and not for orders of state commissions, is a striking in-
stance of the narrowly empiric nature of the legislative process.
For by 1910 it had become abundantly clear that effective utility
regulation demanded expert administration, and the movement
for the establishment of utility commissions was well under way."
But for many judges these new administrative agencies only
served to render the trend towards social legislation still more un-
congenial. Courts seemed as unaware of the emergence of modern
administrative law as an indispensable evolution of the Rule of
Law, as the great common-law judges in the days of Coke were
unresponsive to the proper réle of emerging equity.”” And so, by
the Act of March 4, 1913,* protection against frustration of state

* See 45 Cowo, REc, 2535-58 (1910,

4 36 STaT. 557 (1910).

4 See Mosmzn awo Crawromn, Pueuic Urirry Reoviamion (1933) 2336
mwmmwNu?mmmmmmMmmmm.

'Thmhndmwmum&nmhmmphmm
unumhmﬂmunhmmummmmw“h.u
Gootwow, COMPARATIVE ADMINISTRATIVE Law (1891) ; Freund, The Law of the
Adminisiration in America hm}gmscr.ﬁ.m.md.mtmtyyun
um,mpmtcuﬂjmhudmhmludmﬂmhummmh;.

See Hughes, Some Aspects of the Development of American Low (1916) 39
N. Y. B. A. Rer, 366, 36g-70; Root, Public Service by the Bar (egui) 41 A. B. A,

Cambridge as early as 1887, Hmmmﬂmmquorm
(1po8) 415 &f seg. Sucummnmmmnmmuw-
Emmhﬂmmhmnmmhw'mmm The Tark d‘uH‘m-
tive Law (1927} 75 U, or Pa. L. Rev, finy, i y i

4 37 Srat. rony, ﬁehnw;mﬁdhrw;wmmmﬁmlgf
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regulation by a single federal judge and direct review by the Su-
preme Court was extended to administrative as well as legislative
action,

Shortly after the amendment of 1913, the general movement of
social legislation led to the first extension of the Supreme Court’s

appellate jurisdiction over state court decisions. Probably no -

single episode in American judicial history illustrates better the
limited relevance of doctrines derived from specialized political
preoccupation in legal arrangements when the emphasis of govern-
ment shifts from politics to economics. The authority of the Su-
preme Court to review state decisions was, naturally enough, con-
fined by the famous Section 25 of the first Judiciary Act to instances
where the state courts denied a federal claim, The assumption
that state courts would not find in the Federal Constitution a bar
to state laws was valid enough at a time of historic jealousy against
national authority. Moreover, the psychological environment in
which state court judges move is very different from what it wasa
hundred years ago, now that economics and law have become more
closely interrelated and the vague contours of the Fourteenth
Amendment have greatly extended the orbit of judicial discretion.
And so, when, in 1911, the New York Court of Appeals tempo-
rarily arrested the progress of the now commonplace workmen's
compensation legislation,” partly by invoking the Fourteenth
Amendment, the inability to secure authoritative interpretation of
that clause from the Supreme Court inevitably led to legislation.

three judges and the right of appeal to the Supreme Court to the final hearing in
such sults. 43 Stat. g38, 28 U. 5. C. § 3% (1534). The statute does not apply,
however, where an interlocutary injunction Is not sought. Ex parte Buder, 371 U, §,
461 (1926). The relation between federal courts and state public utility regulation
remained a perplexing problem. The statutory proceeding staying proceedings in
the federal courts, if, any time before final hearing, a suit is brought in the state
court to enforce the opder and the order was stayed pending determination, was
not adequately utilied by the states. See Pogue, State Determination of Siate
Low and the Fudicial Code (1928) 41 Hanv, L, REv, 623. But hostility to federal
curbs on local utility regulation led to still further curtallment of the power of
the lower federal courts, The Johnson Act deprived the district courts of juris-
diction in such cases where o * plain, speedy and efficient remedy may be had st
law or in equity in the courts of such state™ 48 Srar. 775, 28 U. 8, C.
§84r (1), (1a) (1ga4).

4% Tves v, South Buflalo Ry, 201 N, Y. 271, g4 N, E. 431 (1g11). This case
was deemed contrary to the implications of the Supreme Court decision in Noble
State Bank v, Haskell, 21¢ U, 5. 104, 575 (1g11).
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TABLE IX
Sunyect Matrer or OPINIONS
1932 1933 1934 1935 1936
Admiralty 6 5 9 3 3
Antitrust Laws 4 4 1 3 o
Bankruptcy 8 7 9 10 12
- - sk R T
Commerce Clause
b I 1/ g <yt s g
2, Constitutionality of State . : y " %
3. Construction of Federal
Regulation
a. General 13 g 6 4 3
* Pmm 6 4 1 5 1
Common Law Topics ] 15 L] 1z 13
Constitutional Law * a 1 4 10 [
Construction of Miscellane-
ous Statutes
1. Federal 20 13 10 (] ]
2. State o o o 1
Crimes and Forfeiturest o 4 3 5
Due Process and Equal Pro-
tection
: wﬁlﬂdw [ 8 12 7 15
2. Relating to Procedure 7 7 2 3 o
3. Relating to Liberties of
the Individual Citizen 1 o 4 £ 2

* Not otherwise

classified.
1 Exclusive of cases under the Prohlbition Acts.
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TAELE IX (comtinued)

) 1932 1933 1934 1935 1936
Full Faith and Credit o 2

3 H ]
Immigration o 2 o ] o
Impairment of Contract o 3 3 2 3
Indians o 2 3 3 4
International Law 1 2 o ] 1
Jurisdiction, Practice, and

Procedure

1. Supreme Court 5 I 3 2 I

2. Inferior Federal Courts 19 15 13 8 13

3. State Courts a I o o o
Land Laws o -] 2 2 1
National Banks o 3 8 2 3
Patents, Copyrights, and : . e / :
Prohibition Acts 3 1 1 o o
Separation of Powers 2 a 3 o o
Suits against Government 2 1 [ o [
Suits by or against States 3 4 3 a o
Taxation

1. Federal 40 24 13 10 23

3. State 1I 13 11 15 12

A
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The Act of March 23, 1914, sponsored by Senator Elihu Root,
extended the Supreme Court's review to a state court ruling even
when it sustained a claim under the United States Constitution.
This was accomplished by allowing the use of certiorari to the
Supreme Court in such cases.

Although today dramatic ingredients may bulk large, the Ju-
diciary Act of August 24, 1937 ™ will surely take its place as part
of the sequence of congressional adjustments of judicial admin-
istration which begot the Acts of 1903, 1910, 1913, 1914. That
the fate of acts of Congress should depend, even temporarily, upon
the view of a single judge; that the United States should have no
standing to defend effectively a law of the utmost national im-
portance simply because the canons of legal procedure make the
controversy merely a private litigation; that the ultimate validity
of a statute may be a long drawn out process depending in part
upon the state of the Supreme Court’s docket and its notions of
exigency," have long been sources of anxiety to students of public

2 38 SraT, 790, 28 U. 5. C. §344(b) (r934). However, since the New York
Cwﬂﬂhwuhhmelmmhﬂmmmwﬂhmmmm
tuticn, the Supreme Court would have been without jurisdiction to reverse the
judgment. Lynch v."New York ex rel, Plerson, 393 U. 8, 52 (1934). But of.
Morehead v. New York ex rel. Tipaldo, 298 U. 8 587 (roa6). But the incon-
pﬂtruthth;ﬂﬂudldﬂmﬁﬁndﬂmtmﬂqhhmmm
qr*dum-mhmﬂmm%mmmh
jwwmumm;um&m-mtmuwafmﬁu.
1984, As & matler of history, New York Immedistely adopted n constitutional
amendment legalizing workmen's compensation leghslation, and a statute passed
under this amendment was upheld by the Supreme Court, New York Central B. B.

U. 5. 400 (1g15).

" go Stat, Bir. See Legis (1037) 5t Hanv. L. Rev, 148, To govern appeals
under this Act the Court, Janunry 10, 1938, promulgated Rule 464, * Appeals to
thhmurtud:r&t&:tu!&wﬂu.:ur.hﬂhnm-md.nhruwbe,
hylhemhﬂ&hﬁmﬂuhﬂuthmm“ulmlhﬂh#muﬂm
mﬂhﬂm%;m%.“rhumhmm

umummmmnrwumammm
to the United States mtmdhnlﬁmmnlmutuhwunnduhm
mﬂchzodﬁiﬂvbﬂthbonﬂmmmhrmhfvrm:ﬂui
?.d'h:lu::.:n n:-llm for eighteen yenrs, TumlnEhthkCnmm_v.Snﬂr.
1925] A, C. 306,

AL - o



1938] SUPREME COURT — 1935 AND 1036 TERMS 611

law ** and have occasioned remedial proposals in Congress. To
be sure, in a period when legislative energies run strong and the
judiciary interposes powerful and persistent restraints, the pace of
procedural reform is accelerated. At no time in the country's
history did the judiciary play a more permeating part in the
affairs of the country. At no time in the country’s history
was there a more voluminous outpouring of judicial rulings
in restraint of acts of Congress than the body of detisions in
which the lower courts, in varying degree, invalidated every meas-
ure deemed appropriate by Congress for grappling with the great
depression. Friction between Congress and the judiciary was in-
tensified by the atmosphere which enveloped some of the opinions
of the lower court judges. There were utterances more appropri-
ate to the hustings than to the bench,* reminiscent of political
harangues by early Federalist judges which involved the federal
judiciary for the first time in the conflict of politics.™

As in similar periods when the judiciary interposed obstacles
to legislative policies having wide popular support, the traditional
scope of judicial review in constitutional controversies came under
scrutiny and numerous bills proposing drastic modifications were
introduced in both houses of Congress.* The past further re-

3 See, ¢4, Borcuarp, Dectazatony Junomests (1934) 3ot; Amold, Trisl by
Combat and the New Deal (1034) 47 Hamv, L. Rev, g13; Notes (1937) 25 Geo. L. J.
by, (1036) 45 Yare L. J. 649, 65061,

o4 Sep, e, Hart Coal Corp, v. Sparks, 7 F. Supp. 16, 28 (W, D, Ky. 1934);
Duke Power Co. v. Greenwood County, 1o F. Supp. 854, 865-66 (W. D. 5. C.
1ga5) ; Stout v. Pratt, 12 F. Supp. 864, 867, 860-70 (W. D, Mo. 1915). But'see
Bemis Bros. Bag Co. v. Fiedelson, 13 F. Supp. 153, 154-55 (W. D. Tenn. 1936} ;
¢f. Industrial Mercantile Marine Co, v, Stranahan, 155 Fed. 428, 430 (5.D.N Y.
1ga7).

¥ See 3 Bevemmor, Live or Marsmacs (191g) 3o, na; 3 McRes, Lo or
Ieeoers (1857) 5os; 1 Wasnew, Tue Surcse Covnr o Usrrep Stares History
(rev. ed. 1926} 165, 374.

# Several years prior to the President’s message on Feb. 5, 1937 concerning
reform of the federal Judiclary, a large number of bills were proposed to deprive
the courts altogether of thelr power to declare federal statutes unconstitutional
74th Cong., st Sess, H. R, 4534, 81237 H. J. Res. 287, 206, 320 S 138i; 8. J.
Res, 147, 74th Cong, ad Sess, H. R. 1o315; H. J. Res. 463, 509, 565, 75th Cong.,
15t Sess., H, R. 44, 50, 51, 3265, 3895, 4270. The proposal to require the concur-
malmmﬂh]uﬂmtumwnltuwmuﬂm—
tional was also revived. 74th Cong., 18t Sess, H. R 8100, 8133, 8268; H. J. Res.
sor. y4th Cong., 2d Sem., H. R. 1ozos, torgh, 10362; 5. 3739- 75th Cong., 1st
Sess, 5. 1098, 1376,

B
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peated itself in that narrower measures for reform were urged to
remove inadequacies in the existing federal procedure when ap-
plied to cases of large public moment.” Speedy justice has been
the aim of Anglo-American law reformers since Magna Carta, and
evils entailed through avoidable delay in adjudication were deemed
to be especially far-reaching when the operation of economic
measures affecting large regions or even the whole nation depended
upon judicial validation. The motive power for such reform is
usually some concrete experience, close to the interests of a par-
ticular legislator. The prosecution of its program by the Tennes-
see Valley Authority had a strong regional hold on Senator Black
of Alabama.” The decision of Judge Grubb on November 28,
1934," put at hazard a scheme of public development which, after
more than a decade of political struggle, received overwhelming
congressional approval. Clothed as abstract issues of govern-
mental power, the litigation affected vast investments and touched
the lives of millions of people. Vet ultimate decision, argued
Senator Black, had to take the tortuous path of reaching the Su-
preme Court through the circuit court of appeals.*™

By a bill introduced on March 6, 1935, Senator Black addressed
Mmutothadngle,mpmwenfmuringpmmpt,dtﬁni-
tive disposition of decrees restraining the operation of federal
laws, Th:mmaihispmpmnlmtudhnimtuhedrcuitmurt
of appeals in these cases and to route them from the district court

*" 74th Cong., 1st Sess, H. R. 3433, 8300; H. J. Res. 317, 344, 374; 5. 2176,
3air. y4th Cong., od Sess, H. R. 0478, 10128, 1o83g. ysth Cong., 15t Sess, H. R,
2360, 2284, 3503, 3903; 5. 1180,

umwmnmmmmmmmmmm
Black entered the Semate, in the 7oth Congress, 15t Session {1937). During four
denmmMmm“hWﬂuﬁ%,
fg Cowo. REc. 353120, 3438-44, 4087-04, 4170-90, 4359-55, 4310-34, 430193,
444968, 4510-34, 453651, obg8, pBa3-24 (1928); Yo Cowo, Rrc, 2313 (1929);
71 Cowg, Rec. 1gba, 2148, 3786, 5501, 5753 (1936); 72 Cowo. Rec, s&4, 6373-77,
Byoo-o4, 643740, B49s-508, 6564, 1084053, 10998, T1177-78, 11313, 11673,
11565-70, 13382-85 (1930) ; 74 Cowo. REC. 317-18, 1ge-a4, 1930, 3375-304, 337691,
3675, 36g1, 5017, 5160835, £710-15, yoyo-g3 (1g31).

¥ Ashwander v, Tennesser Valley Autharity, 8 F. Supp, 8g3 (N, D. Ala. 1934),
9 F. Supp. oé5 (N. D. Ala. 1935), rev'd, 78 F.(2d) 538 (C. C. A_ sth, 1935), aff'd,
ag7 U. 5. 288 (1536).

** See Hearings before the Commitiee on Judiciary on 5. 2176, 74th Cong.,
1at Sesa. (19350 13 of seg.
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directly to the Supreme Court.” The bill was referred to the
Senate Committee on Judiciary and the Court invited to express
its views. On behalf of the Court, the Chief Justice appeared with
two of his colleagues and gave reasons against the enactment of
the measure,” The public interest with which Senator Black was
concerned seemed to the Court sufficiently safeguarded through
its power to jump a circuit court of appeals by the discretionary
use of certiorari® To open the door to every case that came
within the ambit of the Black bill, seemed to the Chief Justice to
be an inroad on the philosophy of selective jurisdiction under-
lying the Act of 1925 without compensating advantage.®™ Not
to have its docket thrown out of balance was a driving con-
sideration with the Court. Probably, also, it regarded the illumi-
nation which serious questions should derive from passing through
a circuit court of appeals as valuable to the perspective and thor-
oughness of the Court’s own deliberative process. The bill never
emerged from Committee.

The fate of acts of Congress in the lower courts and some of
the circumstances attending their invalidation were not calculated
to allay congressional concern over procedural inadequacies. The

8 5. ar76, 74th Cong., st Sess. It provided direct appeal to the Supreme
Court from any * restraining order, decres, judgment, ar injunction prohibiting
any Federal official or employes, or Federal agency or bureau ™ from carrying out
& federal statute.

%2 Mr. Justice Van Devanter and Mr. Justice Brandeis appeared with the Chief
Justice. Mr. Justice Van Devanter briefly reiterated the views of the Chief Justice;
Mr. Justice Brandels merely expressed concurrence with what had been said by his
colleagues.

88 See Hearings before the Committee om Judiclory om 5. 2176, 74th Cong.,
15t Sess. (1635) 2=4. The Chief Justice pointed to the exercise of this power in the
Gold Clause and Railroad Retirement Act cases and assured the Committes that
there was every probability of similar action in future cases Involving the con-
stitutionality of important acts of Congress,

* See id. at 68, The Chie! Justice also stated that the provisien for appeals
from restraining orders and interlocutory injunctions would cause the bill to delay
decisions upon the constitutionality of statutes. Senstor Black controverted the
force of all three points made by the Chief Justice. He stated that every case men-
thoned by the Chiel Justice to prove that the bill was unnecessary had taken two or
three months before it reached the Supreme Court after decision by the district
court, and that under the proposed bill that could be sccomplished in ten days.
He also denied that the statute would have a dilatory effect or unduly burden the
Court, stating that rellance could be placed upon the Attorney General to exercise
the right of appeal only when an important lssue would be presented to the Court.
Sec id. at 13 #f seq.
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uﬁﬁgﬂmofnﬁmaﬂﬂﬂpmwhmrhgm
final word from the Supreme Court, Thnmbylmmtlint_yhtmg
oﬁnmrdmmhpmtlﬂidﬁunim More-
over, the ability of the government adequately to represent the na-
tional interest within the framework of purely private litigation,
whﬂamni&pmbhn,“mxudﬁthmlntmmr. Chairman
Sammuftheﬂm&mmittutherﬂmremﬂtbepmpmd
ucftheBhr.kbﬂlmdwidmdium His bill provided both
fmdimctmhwm{wpﬂ:ﬂdpnﬂmhytheUmudSuminHﬂ-
gation in which, under settled practice, it would have no standing
as a party.* But attention was dlwmdfmmlhmumnpum

kumﬁmhmmmmmmmam of
allowing the United States to appear as amicur curige, Eg., Pollock v. Farmers'
Loan & Trust Co,, 157 U. 5. 429, 469, 439 (1895) ; First Employers' Liahility Cases,
207 U. 8. 463, 400 (1908) ; Ex porte Grossman, 267 U. 5. 87, 108 (1935). But the
inereasing

oF TE SuPREME Covst (1938) 310-18, For a prior statutary provision regarding
lhalmﬂumdmunﬂmhwhum-uﬂ:w?nutmhw
§ 68 (rg13).

"H.R,:ﬁu.?mﬂm,:uh MWthmmm
referred to the Committes on Judiclary on January &, 1937, 81 Cowo. Rec, 139
(roay). mmﬂmmm;.hummmmMmm
present Act, Thebﬂlftplmﬂdndudwhwnhlrbyﬁll Committes,
debated In Committes of the Whale, reparted inmnhbr.udmdhythnﬂm
an April 5. H. R, Rer. No, 12, 75th Cong., 18t Seas, (1937) ; B1 Coma, Rze, 3353,

lnmemmu.mrmm;.:m,mmmmmam
m—gwmﬂwmmmdh;mrmﬂmlnlhﬂmmrhw
Hmm-hm:dnﬂmmmhhwu The proposed bill was
Enh-ud:md.us.ug:,byhﬂurhhﬂ.mdmmlmdtnthﬂamuhum
Judiciary. mmmwmmﬁmm“mmmﬂmhu
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adapt the ways of private litigation to their serious public implica-
tions by the dramatic emergence of the great political controversy
to which the President's proposal regarding the Supreme Court
gave rise. Only after this issue was no longer before Congress,
did the Senate address itself to these seemingly technical aspects
of litigation. Their important relation to the whole process of con-
stitutional litigation then became manifest, and the Senate Com-
mittee on the Judiciary unanimously reported the Judiciary Act of
1937 in substantially its present form.

In sum, the new Act gave matured expression to the combined
aims of the Black and Sumners bills. The decision in fnt re Ameri-
can States Public Service Co." vividly demonstrated that the power
of the United States to share in the control of litigation, whereby
the constitutionality of legislation of the profoundest national im-
port would be effectively tested, ought not to be thwarted by the use
of subtle legal forms available to a private litigant., Section 1
of the Act therefore put the exclusion of the United States from

such litigation beyond the power of any judge.® Again, the denial

{1g37). The Senate, having insisted on the amendments, appointed conferees the
same day. B1 Cowe, Rec. 8527 (1637). On August 1o, the Senate conference
report was made, and was adopted by the Senate. 81 Coxo. Bec. 8509 (1937).
The House conference report, made on the same day, was adopted on August 11
alter debate. 81 Cowe, Rec. 8708 (1637). On August 24, the President approved
the bill with an efplanatory memorandum. 81 Cowo, Rec. ofyg (1537).

7 g3 F. Supp, 667 (D. Md. 1935), aff'd sub mom. Burco, Inc. v. Whitworth,
Bt F.(ad) yar (C. C. A. 4th, 1936). In this case the lower courts considered the
constitutionality of the Public Utility Holding Company Act of 1935 upen a trus-
tee's petition for instructions under 77B. The Government did not recefve notice
of the procesdings until the petitions had been filed, and the issues joined and
largely concluded by admissions of fact and law in the pleadings. Counsel for the
Government appeared as amicus cwrige ten days after the filing of the petitions, but
were denled a continuance for the purpose of investigation, The Government was
allowed to crosms-examine on the bsue of jurdsdiction but was not allowed to share in
building the record of the substantive issues. The district court held the Act uncon-
stitutional in its entirety ; the circuit court of appeals held the Act unconstitutional
as applled to the particular company. When certicrari was asked the Government
submitted & statement in oppesition, fundamentaily because under the circumstances
of the litigation the record was Insdequate for a decision upon the constifutional
problem. It was urged that the parties, through collaboration in the pleadings and
in the presentation of testimony, had not made an accurate representation of the
facts underlying the relation of the Act to the reorganization and the constitution-
ality of the Act as applied to the debtor. The Supreme Court denled certiorari,
397 U. 5. 734 (1938).

8 Whenever the constitutionality of nn Act of Congress affecting the public in-

—ta—

T
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by the Supreme Court of a speedy test of the Public Utility Halding
Cmﬁdtms.mmwmuﬂltyhmmw
the Government in the Electric Bond & Share case, reinforced the
momentum of the proposals for direct review.® This is the essence

mnmmmmmmmu-muummmﬂ
lwluﬁem#ﬂﬂnnmwwmﬁtmmuﬂu
of the Act,
-Aﬂbnnfhm-ﬁshdmﬁmﬁrﬂukﬂﬂﬂulh-
Commission

mmmu-ﬁmmwu&;mmuﬂmntm”-
;inmtpﬂlﬁnnqlhhdﬂsmhykt. Nﬂqlﬂﬂm;nclhﬂ,mhnlnd
hm:nu-ndh-nﬁnhbhmhwammmmmwﬂuumr
ﬁmmmmutﬁemﬂpﬂuﬂmmwﬂuulmwhmm
mmmmmmmﬁm:mmunum&uurm
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of Section 2 of the Act.”™ Finally, the inevitable irritation of Con-

gress at the free-handed way in which single judges throughout the
country enjoined the enforcement of some of the most vital meas-

™ Section 3 gives all parties a right to appeal to the Supreme Court from any
interlocutory or final judgment or decree involving a decision aguinst the constitu-
tionality of an act of Congress made by any court of the United States in a case to
which the United States, any agency, officer or employee thereol was & party or to
which the United States had intervened pursuant to Section 1.

The legislative history of the first two sections of the Act s extremely enlighten-
ing. The bill which was originally passed by the House was not drafted on the
theary that the United States should become a party but gave the Unlted States the
right to appear in any proceeding in which it was not already represented in which
the constitutionality of a federal statule was drawn into question, provided that the
eourt deemed the question substantial. The right of direct appeal to the Supreme
Court of the United States was given to the United States alone, and this right
existed whether or not the United States had appeared in the lower court, 81 Cowo,
Rec, 3373 (roa7). The fact that the right of direct appeal was given to the Unlied
States alone, whether it was a party or even whether it had appeared, ralsed consti-
tutional difficulties, Muskrat v. United States, 218 U. 5, 346 (rg11); Columbus
& Greenville Ry. v, Miller, 283 U. 5. ¢6 (1031} ; see Legls, (1g37) 5t Hamv, L, Rev,
148, 140-51. Aware of these doubts, the Sennte Committee on Judiciary changed
the theary of the bill to provide that the United States should become & party, but
only on showing that it had a legal interest In the case. The Committee stated,
however, that the interest was pot limited to a pecunlary interest but covered the
rights and duties relating to sovereignty. See Sew. Rer. No. 963, 75th Cong., st
Sess. (1937) 2; ¢f. Texas v, Interstate Commerce Comm., 258 U, 5. 158 {1921);
In re Diebs, 158 U, 5. 564, 584 (1895). The Senate Committee retained the reguire-
ment that the lower court find the guestion substantial, and climinated many ob-
jections to the House bill by putting the section relating to appeals in its present
form, Sew, Rer. No, ¢y, supro. The bill was passed by the Senate, after the re-
quirement that the lower court find the question substantial had been eliminated,
81 Cowo, Rec. 8515 (1537). The conference report, sdopted by both houses, retained
the theary of the Senate bill that the United States become a party but eliminated the
requirement that the United States have a legal or probable interest; it inserted the
requirement that the statute involved affect the public interest. 81 Cowo. Rac, Bgag,
Byo8 (1ga7).

This compromise eliminated many of the defects of both House and Senate bills,
Through its provision that the United States alone could appeal, the House hill
rested upon the Incorrect assumption that the interest of the United States in a
favorable decision as to the constitutionality of a federal statute, in & case to which
neither it nor any of its agents s a party, is sufficient to create a case or controversy,
By providing that the original party injured by the decision against constitutionality
could appeal, the Senate bill made it unnecessary in any case in which this right was
exercised to consider the Government as the only party whose interests could sus-
tain & case or controversy. In such cases it would be possible to support the partici-
pation of the United States as belng merely auxiliary to a controversy already In
existence, But the provisions inserted by the Senate Committee which Hmited the
right of the United States to intervene to cases In which it had s legal Interest made
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mmmﬁ.mﬂehﬂﬂubhdnmqumtuf&cﬁmgfw
amnrtufthmhldgummuﬂutheﬂdcmm.“ This
fetllnghuadwithmnﬂdemﬁmdeﬁvdfmlhylﬂtyofm
hmprmwbymﬁmwfmmh&cfmtbdr
thorough exploration before they reached the Supreme Court.™
The new Judiciary Act contains inevitable frailties of drafts-
manship. Ltkuﬂiupredmeaam.itwm&wtuhuupplmted
by authoritative construction.™ But the operations of the new

mmmum&nﬁmuﬂm“ shall be
mmwumjmmmmmma.nhuwmm
s:rprmt:mmmmdnmumrﬂuwdmluu of permanent
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pmeedm,uhubuumnllﬂhnpmmtjuﬂdurm.wm
depmdmﬂymthemﬂmwkmmthwhkhitm
Thus it becomes sheer speculation to estimate the extent to which
clashes between Congress and the judiciary would have differed
had the enactment of last August governed constitutional adjudi-
cations since March 4, 1933. The materials for prophecy of its
future consequences for American constitutional law are no less
Some obvious factors in the administration of the Act
will limit the freedom of the federal courts and that of the Gov-
ernment as litigant. The requirement of three judges entails an
absorption of judicial resources which may have unexpected reper-
cmﬂmupnnhdidﬂefﬁdmcr,uhnuldthﬂebeaplﬁhman{Uﬁ-
gation.™ Ag;niu,thewumnfuﬂglﬂunkmtmumaﬂc. It de-
pendnmulltﬂeanthnsmtmniliﬂgmts. To the extent that
the new Act makes mandatory appeals to the Supreme Court from
mﬁngsndvmetnthuvaﬂdityni!e;iuhﬁm,itdmmmﬂmthe
discretion of the Attorney General. But these are all factors con-
ﬂngentupunhrpufmmqﬂt:mﬁlduanﬂudidur}rm They
depcndupnnthcfutureoﬂnglslnthn,itnmgumdmlum;ﬂny
depend on the impregnating political and psychological atmos-
phere. Thejudiclaryﬁctotzgs?hpartufamnﬁuumhhm
ofinu:rphybctwmth:jmﬂduqmﬂthemharbrmchma“h:
government. Insofar as the Act leaves creative scope for the
courts, its ultimate significance in that historic process will be de-
termined by the Supreme Court's attitude toward the inarticlilate
major premise which underlay the enactment of that’statute.

anmﬂdhfmm:ndwmudmhﬂuhhmdhhpndmw
Section 3.

T4 The device of & stay order which was used in Landis v. North American Co.,
290 U, 5. 248 (lﬁ},mrhwmmmmﬂeﬁﬂhmvdlnmul—
mmdmrmmhjm&ummwm. This
mhwwmmﬂumuwhmmﬂm;mw
court when the complaint plainly does not state o case. A:p-i-muky,:gnu.s.
3o (1033}, The increase in the obligatory jurlsdiction of the Court naturally directs
.mﬁmwmﬁwmu-mhwmmMﬂolmﬂmhlwﬂ
Jeglslative exuberance. An examination of the cases of the last four years suggests
m:mwammarwmwmm-ﬂmum
hyuhﬂmhmwulmh]mw.
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3

If it be true that substantive common law was “ gradually se-
creted in the interstices of procedure " ™ it is no less true that pro-
cedure, in large measure, has determined the course of American
constitutional law. To utilize the technical forms of litigation

devised originally for relatively narrow controversies between .

man and man in the adjustment of great public issues, is one of
the most creative achievements of lawyers. The transference of
ordinary legal procedures and modes of thought to such politico-
kgﬂmmrmmiucmﬂdnmhavebmanwupmm,mdm-
tainly could not have maintained itself, but for procedural safe-
guardsdwhedpurtlybyd}eSupremeCwnIue]fmdparﬂy by
Congress, by which the course of constitutional adjudication was
to be confined. With full consciousness of the terrific implications
of the power of judiclal review over legislation, particularly in
view of the silences and spacious phrasing of the Constitution,
the Supreme Court evolved criteria and practices for the exercise
of its ' delicate " function, And so it has come to pass that the his-
tory of substantive constitutional law is intertwined with profes-
sions and practices delimiting the controversies which the Court
will take, as well as the scape of its decision when it takes them.

Despite the most tempting appeals of patriotism, the Supreme
Court at the very outset of its career declined the rle of adviser
even on legal aspects of policy, and defined its function strictly as
that of a court of law. In 1793 the first Chief Justice, on behalf
of himself and his Associates, in graceful Addisonian language,
abstained from advising Washington “ extra-judicially ", “ being
judges of a court in the last resort " Nor could jts opinion be
solicited merely because invited through the formalities of a legal

"Summ,mruwmmmu (1883) 385, quoted in MarrLasn,
Equrry (1009) 295,

{1932) 1 Ewecve, Soc. Scoewems 475, In b Jeast two Instances, both affecting
Monroe, the Court departed from this principle, 1 Huwres Miiien, TrEaTIES AND
Oruen INTERNATIONAL AcTs (1933) 178; 1 Wamnew, Tug Surxesme Covnr
Usrren Srares History (rev, ed. 1926) ga5-q7.
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proceeding. Before their reply to Washington, the Justices in-
dividually, in matters coming before them on circuit, had refused
to share in the enforcement of an act of Congress which did not
leave them finality of adjudication.™

“ Judicial power ", however large, has an orbit more or less
strictly defined by well-recognized presuppositions regarding the
kind of business that properly belongs to courts. Their business
is adjudication, not speculation. They are concerned with actual,
living controversies, and not abstract disputation.” While ad-
judication has phases of lawmaking, legislatures not courts are
policy-makers in the large meaning of the term.” Courts, there-
fore, act within relatively narrow bounds of discretion. Their
jmisdictinnhmntingentuponth:mmaufﬂ]mnlmﬁnnmdme
rmummfmjudmmthwhﬂtheuchniqmafmmﬁmaﬂ-
can litigation limits them.” To be sure, these are the historic
deposits of the operations of courts in the English-speaking world
for centuries. That is precisely the strength of the doctrines of
judicial seli-limitation. But these considerations, rooted as they
areinﬂmpmfuundcmp&ridsmuitbemmmmhw,hawspndﬂ
significance when applied to the peculiar function of the Supreme
Court in ‘our federal scheme.

1t is true enough, as a matter of doctrine, that the Supreme
Court, like every other Anglo-American court, only adjudicates

1 Hayburn's Case, 3 Dall. 4og, 41on. (U. 8. 1792).

™ United States v, Ferrelra, 13 How. 4o (U. 5, 1851) ; Gordon v. United States,
1 Wall. s61 (U. 8. 1864}, 137 U. 8, 697 (1864) ; Pelham v. Rose, 9 Wall. 103 (U. 5.
1B6g) ; Singer Manufacturing Ce. v. Wright, 141 . 8. 6gh (18gr); Muskrat v,
United States, s1g U, 5. 346 (rg11); Willing v. Chicago Aunditorium Ass'n, 277
U. 5. 274 (1928). There must be an actual adverse interest between the litigants.
Lard v, Veazie, 8 How, 251 (U, 5. 1859) ; Chicago & Grand Trunk Ry. v, Well-

nu.n.u;qU.S.;W(lh:hﬂuulhﬁ:rh:ﬂﬂlﬁnlduh.m,v.nmdnrm
Gald Min. Co., 145 U, 8 300 (1892); see Atherton Mills v. Johnston, 255 U. 8
13, 15 {1932},

5 See Gua¥, Matumz awp Sovmces o THE Law (1900) s11-3e, 495-513;
Holmes, J., dissenting, in Southern Paclfic Co. v. Jensen, 344 U. 5. 208, 3:1
{1g1y). vlmmmmlmhmwmm
Mm&ummﬂhhﬂx:wmmhdmuhhm
motions. nmmhwlw“ﬂdmmltﬂnkmandrHﬂm
m-mdhﬁmﬂ:ﬂmuﬂhﬂulm”ﬂhmm.*

“SHM.C.LMMHWMt.MIMHM
Co., 13 How, 518, 502 (U. 5. 1881); Brandels, J., dissenting, in International
News Service v. Associated Press, 348 U. 5. axs, 16467 (19:8) ; Brandels, J., dis-
senting, in Pennsylvania v. West Virginia, 362 U, 5. 553, 1824 (1923).
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the rights of litigants, even though a particular litigation may
implicate a constitutional issue. But howsoever inescapable the
dmmmmmemm"tbammaqmn{invﬂidlﬂnghgﬁ-
lation necessarily involve a clash within the different organs of
government.” The legislature of a state or its governor, the Con-
gress or the President, has affirmed and the Supreme Court has
denied: that is the essence of an adjudication of unconstitutional-
ity. This makes the decisive difference between litigation en-
meshed in affairs of state and the staple business of adjudicating
ordinary private rights. To observe the traditional conditions
binding Anglo-American.courts in the exercise of their jurisdiction
has, in constitutional controversies, the added and vital sanction

#1 Bragp, Tue Sursese Covxr awo tHE Cowstrrumion (1gis) pardm; J. B.
Tuaves, Cases ox CowsTrrurionat Law (1895) 48 ef seq.

2 In an address as president of the American Bar Association, John W. Davis,
Esq., said: * But sugust as are the functions of the eourt, surely they do not go one
step beyond the administration of justice to individual litigants. . . . Shall we
say that when an American stands before the court demanding rights given him
by the supreme law of the land, the court shall be deaf to his appeal? Shall
wrongs visited upon him by the illegal excesses of Congresses or legislatures be

g
:
:
:
:
§

, it Is not the power of the court that has

can be pronounced wpon by the Supreme Court. In this sense yvour judges are
the master of your executive. Your constitution is

falls to be construed by the Supreme Court with the same sense of easy and
admitted mastery as any ordinary contract. This cireumstance provides o break-
water of enormous value against ill-considered and revolutionary change, Whether
if the forces behind revolutionary change become menacing and strong enough the
breakwater will serve must be left for the future to determine. But an outsider
must fully and absclutely admit that up to the present its strength has seemed
extremely adequate. Your President is one for whom intellectunlly I have a great
admiration; and personally o deep affection. His masterly address today earded
me entirely with him. But surely one refinement was o Hitle subtle, He sald that
the Supreme Court had not the right i abstracte to construe your fundamental
constitutional document ; but orly in relation to the lssues presented by an indi-
vidual litigation. But i this in ultimate analysis a very serious derogation? When
an lssue challenged by an individual raises the question whether s law Is constitu-
tional or not, the declsion of the Supreme Court decides this question for all
time; and If the decision bs against the legislature, the attempted law bs stripped of
its itempted suthority.” Birkenhead, The Development of the British Constitu-
tiow in the Last Fijty Fears (1933) 48 A, B, A. Rep, 324, 236,

é
E
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of avoiding undue political conflicts. To this end the common-
hwﬂhﬂafhﬂdﬂmphﬁmmmmmm

mﬂhwmhrgh;thummdlmly.
ﬁeCounianutLhefununfnndﬂﬂlmurdHntuumdda-
fense of the Constitution, Itnhulinmktﬂhu{f-rmrding,
immediate, secular claims. Legislation will not be struck down
emmvhdhuawypmhm;"dmﬂmuh
insufficient.* But an assailant of legislation can only urge his
interest, not another’s,* One cannot object to a state tax as an
hlﬂmtafﬁmﬂummmmm
are outside the bounds of interstate commerce. To be sure, this
oversimplified generalization smothers subtleties presented by a
statute which apparently covers both intrastate and interstate
dealings in a single, unseparated provision,* These subtleties ex-
pln{nthemnfuﬂonnndﬂmtuaﬂminlpplﬁngthcmmljty."

¥ Stearns v. Wood, 336 U, 5. 55 (1915) ; Falrchild v. Hughes, 258 U. 5, 126
(1922} ; Massachusetts State Grange v. Beaton, 372 U. 5, 515 (1026). A merely
official interest is not enough. Smith v, Indians, 191 U, S, 136 (1903) ; Braxton
County Court v, West Virginia, 208 U, 5, 192 (1908); cf. Texns v. Intersiate
Commerce Commission, 358 U, §, 158 (1522). Neither Is the Interest of & federal

in funds in the federal ry sufficlent. Frothingham v, Mellon, 262
U. 5. 447 {1923) ; ¢f. Cramptaon v, Zabriskie, 101 U, 8. fo1 (1879).

 Marye v. Parsoms, 114 U, 8, 325 (1884} ; Alabama Power Co. v. Ickes,
U. 8. Sup. Ct, Jan. 3, 1938; cf. Truax v, Ralch, 239 U. 8. 33 (1925); Plerce v,
Soclety of Sisters, 268 U. §. 510 (1925).

"Awﬁnv,Th!l.ldum.rWlH.m{U.E.:H;J;Whv,Jﬁlﬂdlm
I'.‘uurtu!lqiﬁnﬂnu,:nﬂ.!«.ﬂs(IM}:NW?nr.’lard.Hllﬂiv, Reardon, o4
U. 8. 152 (1po7).

# There are two main aspects of the problem. The first arises where o party
ﬂmw;mlmmmm-mmmmmmm
would be unconstitutional. mmdmhthm-mmmthm
particular situation in which the statute Is being applied it Is unconstitutional as
to some third person. This was dealt with in Holden v. Hardy, 169 U. 5. 366,
H?{tlu}:"ltmnuhehwmmwmhlhmwﬂw
lhtphumﬂminthh:nuﬂnmhﬂ.thnﬂwnulhbmmw
under the statute s the only one liable, his defence is not so much that his right
tnmmhuhmlﬂrhndwm.htthlmtumh-mhm
mhhmﬂuﬁwbuuithhbwnhqumﬂmhl&uﬂuhﬂmw
viclated. mlmmtmldmﬁhlymrﬂhhummudm
cogency from the latter class ™

7 Compare People ex rel. Hatch v. Reardon, 304 U, S, 152 (1907), with Liggett
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Just as equity, at common law, created its own jurisdictional
problems with special reference to the avoidance of friction be-
twmtmtrlhundu,mrmqﬂhmﬁyfnrlnulid:ﬁuxh;ﬂam
generates its special problems, if needless friction between the
judiciary and other branches of government is to be avoided. The
evasion of the requirement for damage that cannot be compen-
sated has a pungency of consequences in these public law con-
troversies which strikingly underlines traditional equity practice.
Public interest, however, exerts contradictory pressures. Con-
siderations for abstention from decision, unless technical equity
requirements are satisfied, are met with the temptation to make
use of the flexible facilities of equity for prompt allaying of uncer-
tainty. And so the cases reflect an oscillation between a very strict
and a very easy-going attitude toward taking equity jurisdiction
to decide constitutionality.® Ewen where Congress for obvious
fiscal reasons has withdrawn power to enjoin the collection of
federal taxes, the Supreme Court has grafted exceptions upon the
statute."

The fecund possibilities of equity have been skilfully utilized
in proceedings which introduce distorting elements when em-
ployed for a constitutional -adjudication. The ordinary stock-
holder's suit invented for the adjustment of internal corporate
difficulties, operates in ap environment very different from its com-

Co. v, Lee, 388 U. 5, 517 (1933); compare Tyler v. Judges of the Court of
Registration, 179 U. §. 405 (1900}, with Wuchter v. Plesuttl, 556 U, 5. 13 (1g28);
compare Cronln v, Adams, 1gs U, 5. 108 (1904}, with Plerce v. Soclety of Sisters,
368 U. §. g1o (1g25). See also, Stern, Separability and Separability Clauses in the
Supreme Cowrd (1037) 51 Hamv, L. Rev, 76, Bz—106. The question arcee during the
1935 term in Premler-Pabst Sales Co. v. Grosscup, 398 U, 5, 236 (1936).

& Moor v, Texas & New Orleans R, R, 297 U, 8, 1oz (1g36), represents a
healthy limitation upon the scope of injunctive reliefl in constitutional cases, A
cotton grower sought a mandstory injunction to compel & raflroad to accept for
shipment cotton which lacked the bale tags required by the Bankhead Cotton Con-
trol Act. There was no showing that the plaintiff was unable to move the remain-
ing cotton; his main embarrassment was that if he moved it by the cheapest
method, by buying exemption certificates from private persons, he would be
unable to recover what be had paid in the event that the Act was subsequently
declared unconstitutional. The Supreme Court upheld the declsion of the lower
courts that there was an adequate remedy at law and refused to conslder the con-
stitutionality of the statute.

®0 See Miller v. Standard Nut Margarine Co., 284 U. 5. 498 (1932) ; see Note
{1535) 49 Hanv, L. Rev. 10g.
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mon-law habitat as the offspring of a friendly procedure to have
legislatinn declared unconstitutional The time-honored right
of a receiver to ask instructions from his judge is invoked in a
wholly different context when he asks his court to pass on the valid-
ity of an intricate and far-reaching statute which may affect the
estate.” Plainly in these situations the deciding factors have been
views on the deeper problems of jurisdiction. Intensity of con-
viction concerning the Court’s duty to abstain from constitutional
adjudication until decision is really unavoidable, rather than
knowledge of recondite equity learning, has determined the fate
of these modern equitable devices for securing constitutional
review,

The Court has not merely been alert against the use of common-
law procedural forms when they are ill-adapted for constitutional
adjudications. It has also built up a body of precepts derived
from its general postulate of avoiding constitutional adjudication
unless the case compels. That means an adequate disclosure in
the record of facts which make the constitutional issue an exigent
and not a hypothetical problem, as well as absence in the record

#0 Bee pp. 628-32, infra.

* In Burco, Inc. v. Whitworth, 81 F.(sd) 731 (C. C. A. 4th, 1926), ceri.
dended, 297 U. 5. 724 (1936), clted sipra note 67, 0 petition for instructions as
to the constitutionality of the Public Utility Holding Company Act of 1935 was
mruuummmp—ﬂmvmxmummw

troversy over the comstitutionality of the Act was presented. The Government
M,mmmmmmwmmuwmm
Hrnclmrpnlnﬂm.mdiu:ﬁunﬂadlhﬂhumbuﬁdu!uﬂmwlh
constitutionality would be to serve as an advisory opinion for the benefit of ane
of the opposing groups which were jockeying for strategic positions in the ultimste
disposition of the estate. Even this effect, it was urged, would be minimised by
the fact that the financial condition of the corporation was such that any rear-
ganizaton would be merely temporary and would probably result in dissolution
before the more vital provisions of the Act had become aperative.

"% Liverpool, N. ¥. & P. 8. 5. Co. v. Commissioners of Emigration, 113 U, §.
33 (1885); Hammond v. Schappi Bus Line, Inc., 275 U. 5. 164 (rgay); Abmams
v. Van Schalck, 293 U. 5. 188 (1934) ; Wilshire 0l Co. v. United States, 295 U. 8.
1o (1935); Villa v. Van Schaick, z9¢ U. 5. 153 {1g36); of. Borden’s Farm
Preducts Co. v. Baldwin, 293 U. 5. 194 (1934), Note (1538) 49 Hasv, L. Rev, 641
Honeyman v, Hanan, 300 U, 5. 14 (rg37).
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of a legal ground other than constitutional on which a claim may
rest.”

The Court’s general doctrine of avoidance of constitutional ad-
judication brought in its train special canons of statutory con-
struction. Needless clash with the legislature is avoided by
construing statutes so as to save them, if it can be done without
doing violence to the habits of English speech.™ Indeed, so wary
has the Court been at times of entering the domain of constitu-
tional discussion that it has given constricted meaning to legisla-
tion.” When a constitutional issue must be faced, the common-
law hostility against dicta, against deciding more than has to be
decided, is reinforced by admonitions of the highest statesmanship
against seeking to foreclose the future.* Finally, of course, there
is the overriding doctrine of judicial review in constitutional con-
troversies derived from the  delicate " nature of this power and
its inevitable political consequences. Marshall gave it its magistral
formulation,” and James Bradley Thayer, in his classic essay
“The Origin and Scope of the American Doctrine of Constitu-
tional Law ",* its most luminous exposition.

But the course of constitutional law does not run smooth, either

" Siler v, Louisville & Nash. R R, 213 U, 8. 175 (190g) ; Light v. United States,
az0 U, 8. 523 (1911) ; Tenneasee Publishing Co. v. American Nat. Bank, 3¢ U. 5.
18 (1ga6); ¢f. Berea College v. Kentucky, 311 U. 5. 45 (1508} ; Fox Film Corp.

. Muller, 296 U. 5. s07 (1935). But ¢f. Thompson v. Consolidated Gas Utilities
arp., 300 U. 5. 55 (1087).

¥4 See Holmes, ]., dissenting, in First Employers' Lishility Cases, 207 U, 8.
&63, 541 (1908), “ 1 must sdmit that I think there are strong reasons in faver of
the interpretation of the statute adopted by a majority of the court. But, as it is
possible to read the words In such & way as to save the constitutionality of the
act, I think they should be taken in that narrower sense. The phrase * every com-
mon carrier engaged In trade or commerce ' may be construed to mean ' while en-
gaged in trade or commerce ' without viclence to the habits of English speech, and
to govern all that follows.” Compare Holmes, J., in Towne v, Eisner, 245 U. 5. 418
{1918), with Holmes, J., dissenting, in Elsmer v. Macomber, 2353 U, 5. 18p, 319
{1g20).

# E g, United States v, Delaware & Hudson Co., 213 U. 5. 366 (1909).

#8 Compare Myers v. United States, 372 U. 5. 53, 138, 171-72 (1926), with
Humphrey's Executor v, United States, 295 U. 5. 6oa (1035) ; compare Ex parte
Bakelite Corp,, 279 U. 5. 438, 450 (192g), with O'Donoghue v. United States, 289
U. 8, g16 (19a3) ; see Cohens v, Virginks, & Wheat. 164, 399 (1821) ; Hughes, C.J.,
dissenting, in Railroad Retirement Board v, Alton R. R, 295 U. 5. 230, 375 (1935).

o7 S Fletcher v, Peck, 6 Cranch. &7, 128 (U, 5. 181a).

8 (18g3) 7 Hamv. L. Rev. 130, reprinted in Trmaven, Leoar Essavs (1gof) 1.
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as to procedure or substance. Fluctuations from period to period
in the application of unquestioned doctrines, or divisions regard-
ing their incidence within the same Court, affecting the scope of
the commerce clause or the “ silence of Congress "' or due process,
have their analogues in the application of procedural doctrines
of abstention. The business of the last two terms was rich in
opportunities for observance of adjective rules of constitutional
law but also in departures from them., Numerous cases added
new strength to old reasons for finding them outside the periphery
of immediate, unambiguous constitutional controversies. Either
the record was dubious regarding the adequate presentation of an
issue ™ or the right of a particular party to urge it,’™ or the judg-
ment below could amply be supported on a nonconstitutional
101

In the whole history of the Court there are few more striking
examples of the interplay between explosive political issues and
intricate technicalities of procedure than several cases at the last
two terms. To the general public and to party leaders the
Askwander '™ case challenged the TVA program and, deriva-
tively, the entire national power palicy. For the student of
federal jurisdiction it presented a threshold inguiry quite removed
from the tensions of politics and the hopes of a social program.
The right of George Ashwander, a preferred stockholder in the
Alabama Power Company, to question a bona fide business ar-
rangement between the Company and the United States was a
hurdle which had to be cleared before the road was open to inguiry
into the scope of national power immanent in a national waterway
system. Again, to the general understanding, the Carter*** case
brought before the Supreme Court a scheme of Congress, enacted
after years of agitation and investigation, for dealing with the

" Villa v. Van Schalck, sgg U. 5. 153 (rg36) ; Honeyman v, Hanan, joo U, 5.

14 (1937), both supra nole g2,
100 Moor v, Texas & New Orleans R R, 297 U, 5 1or (1g36), cited supra
* note 88; Premier-Pabst Sales Co. v. Grosscup, 398 U. 8, 236 (1g36), clted mipra

note 87; Burco, Inc. v. Whitworth, 81 F.(ad) ya1 (C, C. A, 4th, 1038), cerd, denied,
257 U. 5. 24 (1936), cited supra note g1.

191 Tennessee Publishing Co. v. American Nat, Bank, 299 U. 5. 18 (zg38); of.
Fox Film Corp. v, Muller, 296 U. 5. 307 (1935), both nipra note a3,

102 Ashwander v, Tennessee Valley Authority, 2g7 U. 5. 288 (1936).

108 Cyrier v. Carter Coal Co., 298 U, 8. 238 (1g36).
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chronic difficulties of the bituminous coal industry. But con-
sideration of the diverse legal problems with which the congres-
sional solution was entangled was dependent on the answer to the
preliminary inquiry whether the Carter Coal Company could raise
them in the specific litigation before the Supreme Court.

In both litigations the Court found jurisdiction. In one case it
sustained legislation and thereby avoided conflict with congres-
sional policy; in the other it frustrated congressional policy by
denying its legality. But, if rules of procedure are modes for as-
suring the wise exercise of the deliberative process and are in-
dependent of the desirability of what is decided on the merits in a
particular case, the procedural issues in the Ashwander and
Carter cases must be isolated from the fate of the legislation on
which they passed. They must be subjected to a critique based
on the Court's procedural professions regarding complainants
situated as were Ashwander and the Carter Coal Company, but
in cases which were unembarrassed by grave political or economic
consequences,

Since a single vote decided the jurisdictional issue in both
cases,'™ presumably they permitted differentiation from control-
ling precedents. Where the procedural issue is so delicately bal-
anced it would not be without historic warrant to conclude that
the scales were turned in favor of taking jurisdiction by the im-

ponderable pressure of the public importance of the statutes under
review .

The Ashwander case is the latest in a series of cases showing
the penetrating influence of the corporate form of enterprise even
upon the procedural phases of law. One of the most interesting
chapters in the history of the federal judiciary is the successive
enlargement of its jurisdiction through imaginative use of the
stockholder's suit. It was first employed as a means of creating
diversity of citizenship.'*® After a while, the Supreme Cdlurt
curbed the excesses of this circumvention of state courts to avoid
undue burdens on federal courts and to mitigate the hostility of ,

'"mmmwmnmmmmc-m.mm
In dissent on the jurlsdictional point. Hughes, C.J., and Brandels, Stone and
Cardozs, J]., dissented on procedural grounds in the Carter case.

18 Dodge v. Woolsey, 18 How. 331 (U. §. 1855).
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local communities.”® Gradually, the stockholder's suit emerged
as a conventional instrument of litigation in wider fields of con-
troversy than ordinary corporate squabbles.” In the develop-
ment of this procedure the Supreme Court at times showed a
tendency toward its restriction by requiring a serious breach of
director’s duty which the stockholder, threatened with serious loss,
was powerless otherwise to prevent.'" However, in assuming
jurisdiction in the Pollock case, the Supreme Court gave powerful
momentum to the modern practice of contesting the validity of
regulatory and revenue statutes through a stockholder’s suit al-
though the directors, as a matter of fair business judgment, pre-
ferred obedience to the statute.’®® While jurisdiction cannot be
conferred by consent, it would be surprising if the Government’s
desire for a decision on the merits of the income tax was without
influence upon the Court's sanction of the practice in the Pollock
m‘llﬂ

The Pollock case is clearly a relaxation of some of the rigorous
doctrines of the Court against constitutional adjudication except,
as it were, in extremis.”" It thus introduces the opportunity for
considerable management in bringing constitutional conflicts to a

judicial issue. If it be suggested that the practice is merely a mode.

of accelerating the test of the validity of a statute that sooner or
later will be tested, the Court's whole history of avowals against
anticipating adjudication and the profound conceptions of gov-
ernment on which they are based, give conclusive answer.

10 Equity Rule g4, 104 U. 5 ix (188a2); Equity Rule 27, 226 U. 5. 636
(rgrs).

107 Greenwood v. Freight Co., 1es U. 8 13 (1882); Smyth v. Ames, 16g
U. S. 456 (18g8) ; Cotting v. Kansas City Steck Yards Co., 283 U. 5. 79 (1901}
Chicago v. Mills, 204 U. 8. 321 (1g07).

108 Hawes v, Oukland, 104 U. 5. 450 (1881) ; Huntington v. Palmer, 1o4 U. 8.
481 (1881) ; Detrolt v, Dean, 106 U, 8. 537 (1882); Corbus v. Alaska Treadwell
Gaold Mining Co., 185 U. 5. 455 (1903).

1% Pollock v, Farmers' Loan & Trust Co., 157 U. 5. 42g (18g5) ; Brushaber v,
Unlon Pacific B. B, 340 U. 5. 1 (1ga6); Hill v, Wallace, 359 U. 5. 44 (1912).
These cases, by widening the area between action by the directors sufficient to
justify a stockholder's sult and action so unreasonable s to show that il was not
bona fide, have naturally increased the difficulty of discovering collusive suits.

110 See 15y U, 5. at 554,

311 The Interests of the stockholders could have been sufficlently protected by
& decree prohibiting the payment of the tax voluntarily and thus, under the then
statute, barring recovery.

-
-—
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But in Smith v. Kansas City Title & Trust Co.** decided in
1921, the Supreme Court passed on constitutionality in a stock-
mmmmmwammmm
before it was much more doubtful than in the Pollock case, Asa
measure for agricultural relief, the Federal Farm Loan Act®"
sought to reduce interest on agricultural loans through a system
of Federal and Joint Stock Land Banks. In brief, tax exempt
bmdsmtubeﬂmudlgdmfmmw. Claiming that
the&ntmimnlid:ndtht,thmlm,thebmdsmwmthlm,,
Smirhbrnugh:umcthddet'uultaphnttheMCmnytn
enjoin it from buying these bonds.™* It would appear that an
eventual determination of the invalidity of the bonds — were that
issue ever to get before the Court in some other proceeding —
wmﬂdnmnmmrﬂydimiumthevﬂuaolthemdnrlyhgmm-
gages. Therefore, the claim of threatened loss to the stockholder
was a preliminary question which should have been canvassed.
Instead, the Court sustained the statute on its merits. Here again
considerations extrinsic to the procedural analysis of the case en-
couraged a disregard of jurisdictional austerity. The bonds could
mhuumfuuymarimdwithadnudmhmﬂngthdrﬂm
ity. Mormm,aﬂputiumadthdﬂmnithasmd:hddu
that the invalidity of the statute was decisive upon his interest i**
Itkinthemmdthucqualmuuomthuﬂnmumpﬂmd
jurisdiction in the Smith case must be placed, and they attenuate
the force of its authority.

Mquﬂiﬁmﬁm:mmdkreprdudhythemﬂmw[nm
A;iwmmmm%uimeswhmmamdad.
Th:AlahnumrCompmymutrutedtouﬂ!pmpmymthe
Tennessee Valley Authmit;r,m:tmmpdfnrulnmhmgeuf
puwumdndiﬁslonofterﬁmybetwmthmfwthulﬂnuf
power. Inmpmmlmfmamufmlmdm-
holders, the directors of the Company, although expressing belief
in the invalidity of the Tennessee Valley Authority Act, relied

112 ge5 U. 5. 180 (1ga1),

318 39 StaT. 360 (1916), amended, 4o STaT, 431 (1g18).

‘“Thﬂlteuntnllh:luﬂhﬁzlhﬂ“ﬁeh:mﬁmﬂﬁﬂuhm
real issue sought to be settled here " casts light upon the true nature of the sttack,
Brief for Appellant, p, 3.

118 See 255 U, 8. at 199, so1; Brief for Joint Stock Land Bank of Chicago, In-
tervenor-Appelles, p, 11,
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upon the difficulties of successful litigation to support the contract
as a wise business adjustment. Thereupon Ashwander and his
group brought suit against the Company and the Tennessee Valley
Authority to enjoin enforcement of the contract and for a declara-
tion of invalidity against the Tennessee Valley Authority Act.
Speaking for himself and four of the Justices, the Chief Justice
found jurisdiction. Ashwander was allowed to sue, not because
of any threatened acts of his corporation; it was sufficient that he
challenged the lawfulness of the authority of those with whom the
corporation was proposing to deal " .

The Chief Justice relied heavily upon Smith v, Kansas City
Title & Trust Co'' But whatever impairment of the common
stockholder’s interest was threatened in the Smith case by his
Company’s investment in $20,000 worth of bonds of possible in-
validity, the preferred stockholder of the Alabama Power Com-
pany could show no such danger through consummation of his
Company's contract.""® Moreover, in all previous stockholder's
suits to test constitutionality, with the exception of the Smith case,
the stockholder was merely insisting on a constitutional right be-
longing to the corporation. The stockholder was pressing a deriv-
ative claim. In the Ashwander case the Court assumed jurisdic-
tion at the behest of a preferred stockholder although at best it
was extremely doubtful whether the Company itself could dis-
affirm its contract."*

118 See Ashwander v. Tennessee Valley Authority, 297 U. 5. 288, 319 (1936).

1T See 297 U. 5. st 320, 322

118 The effect of the transaction upon the margin of safety of the preferred
stockholders was negligible. The Court stated that there was a possibility of Injury
to the corperation in that, if the Tennessee Valley Authority Act was unconstitu-
thonal, the corporation would have no remedy on the contract against the Authority.
Even If such a risk to the corporation could threaten injury to the preferred stock-
holders, it was eliminated by the eash terms of the contract.

1 It js difficult to see how the Alsbama Power Company could rescind the
contract s wiirs vires the TVA without proving any likelihood that the TVA
would not live up to its cbligations, Since the Alabama Power Company had been
purchasing power from Muscle Shoals since 1gag, it is even more difficult to see
how it could claim rescission on the ground that the Government was without
authority to manufacture this power. CJ. Great Falls Mfg. Co. v. Attorney Gen-
eral, 124 U. 5. 5Bz (1B88); Wall v. Parrot Silver & Copper Co., 244 U. 5. 407
{1917} ; 5t. Louls Co. v, Prendergast Co., s60 U, 5. 46p (rgag). The provisions in
the contract restricting the areas which the TVA and the Power Company could
serve indicate a conclusive answer to any claim that the Power Company could test
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iﬂhﬁttﬁkmdulm Mr. Justice Brandeis, Mr. _ijnaSmu.
Mr, Justice Roberts and Mr. Justice Cardozo vigorously pro-
tested. In what is perhaps the most notable opinion expounding
the rationale of jurisdiction in constitutional controversies, Mr,
Justice Brandeis found infringement of those rules of judicial
self-limitation which alone gave coherence to the great body of
precedents which he passed under review.

In Carter v, Carter Coal Co. the Court had before it suits on
behalf of coal operators to enjoin the regime established by the
Guffey Coal Act '™ for the rationalization of the bituminous coal
industry. Of the companies for which relief was sought one sold
757 of its total output in interstate commerce, the rest not less
than 96%. Part I of the Guffey Act formulated a code of fair
practice and price stabilization; Part II outlawed unfair labor
practices and provided that collective labor agreements regarding
wages and hours entered into between operators and men under
defined conditions should be binding on all code members. The
device of a coal tax with a drawback of go% in favor of those who
accepted the code was employed for the enforcement of the
regime,

In the posture of the litigation before the Court, the only im-

the constitutionality o wit to enjoin competition, as was done in Tennessee
Electric Power Co.#, Valley Authority, E. D. Tenn., Jan, 31, 1938, But
ﬂ,hhbmhwﬂo.v.lmu.im.mqjm;.lﬁl.

nemmﬂmmlmummhmswanm
the use of stockholder's suits in constitutional litigation. In Carter v. Carter Coal
cn.;guu.s.-;suma.mcumwmmmmmnf-
hmﬁﬂmwmdﬁtﬁnnhqﬁﬂuwmmhmqh
:unﬁnmm“hmmnmmmmcmm
mdmﬂmh-auﬁltnm}uhlhdhmmdnmdmpunﬁmmnuu-
cepting it. Cﬂmﬂtﬁﬂlﬂﬂ?.ﬁﬂﬂﬂhq]ﬂﬂ.,ﬁl“’lﬂi.lhhﬂﬁ(sup.ﬂ.
D. C. 1935), with Clark v, R. C. Tway Coal Co., 12 F, Supp. 570 (W. D, Ky. 1005).
In Helvering v. Davis, yo1 1U. 8. éizg (1537}, the Court, by a five to four decision,
h-nnﬂdmﬂﬂrﬂdﬁrumdﬂtdﬁnﬂnﬁhﬂdmﬂnnﬂhu{mm
imposed by Title VII of the Social Security Act for Old Age Benefits was raised by
.ummummmwmm&muufmm
in which to sue for relund. mmmmmmmmmw
waived, so far as was within its pawer, all procedural defects. Mr. Justice Cardozo
rﬂmﬁdlﬂhmmhuﬁﬂun{m&ﬂmmﬂmv.w
Edison Co., By F.(2d) 619 (C. C. A. 2d, 1937), which reached an apposite resull on
mmmmm;tmmmmwwm
Government.

120 49 StaT. got, 15 U. 5, C. §§ 801 ol seq. (Supp. T 19a5).
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mediately operative features of the Act were the provisions dealing
with unfair trade competition and price fixing. There was no
showing that the operators were affected by the code provisions
defining unfair labor practices and the Court found no agreement
touching hours or wages, or the threat of any, which would ad-
versely affect the operators. Furthermore by the express terms
of the statute, operators were not estopped from contesting in the
future the validity of the labor provisions by present acceptance
of the code. But a majority of the Court, finding that the labor
provisions exceeded the power of Congress, invalidated the whale
Act. Four members of the Court dissented. Mr. Justice Bran-
deis, Mr. Justice Stone, and Mr. Justice Cardozo observed the
jurisdictional proprieties. Finding the price-fixing provisions
valid and not dependent upon the labor provisions, they refused
to consider the validity of the latter, until a concrete dispute
should come before the Court. The Chief Justice agreed with
the majority concerning the invalidity of Part IT but agreed with
the other three Justices concerning the validity of Part I and its
separability.

The assumption of the majority that Congress would not have
enacted Part I dissevered from Part IT, despite the amplest sepa-
rability clause, was promptly disproved by the re-enactment, in
substance, of Part I as an independent statute.'™ But even on its
own assumption, the majority included very disparate situations
within the single concept of inseparability. To enforcé a valid

ion of a statute after a more or less closely connected portion
has been found invalid is one thing. To refuse to enforce a valid
portion of a statute before any judicial necessity has arisen for pass-
ing on the constitutionality of the remainder, quite another. Pre-
chﬂyunw:hdiuﬁn:ﬂomdrpmﬂaoh&cmniﬂuﬂwrﬁ
canons for constitutional jurisdiction,

Of the numerous cases during the last two terms which will pass
into history, Morehead v. New Vork ex rel. Tipaldo " represents

111 Shortly after the decision in the Carter case, the House of Representatives
M.mmmmmﬂmﬂnﬁqm The bill
mmﬂMhﬂMWﬁMﬁﬂﬂmﬂmmmmwhdﬂ
to a fillbuster, the Senate adjourned before its passage. Substantially the same
mumwmmmmmﬂmmmmm

gress. 18 U, 5. C. A, B4 82851 (Supp. 1537).
153 gg8 U. 5. 587 (1936). .




634 HARVARD LAW REVIEW [Vol. st

the most striking fusion of public explosiveness and procedural
technicalities. In that case the majority employed jurisdictional
restraints not as means for avoiding conflict with legislative policy
but as a self-created disability against the removal of such con-
flict. The Court had granted certiorari without restriction,'* to
review a decision of the New York Court of Appeals ** invalidat-
ing a minimum wage law drawn specifically to meet the opinion in
the Adkins case.'™ Despite the changes in the language of the
statute, the New York Court of Appeals deemed itself controlled
by the ruling in the Adkins case® The Supreme Court invoked
two procedural considerations in affirming the Court of Appeals.
According to correct appellate practice, so ruled the majority, the
only issue before the Court was whether the case at bar could be
distinguished from the Adkins case.” And that issue was sub-

32 g97 U. 8. yoa (1g36).

%4 People ex rel. Tipaldo v. Marehead, 370 N. Y. 133, 200 N. E. 799 (1536).

125 Adking v, Children's Hospital, 361 U, 5. 525 (1923).

12 See 370 N. Y. at 23630, 200 N. E. at Bo1-02.

137 See 3g8 UL 5. at So4-o5. A rule of practice limits review upan certicrari to
the scope of the petition, Gunning v. Cooley, 381 U. 5, po (1930) ; New York v.
Irving Trust Co., 388 U. 5. 329 (1933) ; Helvering v. Taylor, 293 U, 8, so7 (1938);
see Rosenrson awn Kmxmaw, Junmsotcrion oF THE Syreese Covsr oF Tie USITED
SrarEs (1937) §389. The considerations underlylng this rule are the same as those
which require an assignment of errors on appeal. Oppesing counsel and Court
Mhﬂnmdmmmhrﬂm“tmmmhﬂmmrm
may be properly canalized. The discretionary nature of review by certiorari in-
tensifies the importance of this practice. See Frankfurter and Hart, smpra note 3,
47 Hanv, L. Rev, at 284-85, In all prior cases in which the rule had been applied
mnnnm&udlmhu-mddﬂfmmmnwhlm-
lation. E.g., Alice State Bank v. Houston Pasture Co., 247 U. §, 240 (1918) (ritle
I.lﬂppﬁlﬂdtumnfwm]:M#.M:HU.S.]“(IHH]
(illegality of a contract as opposed to its discharge), In the Tipaldo case, however,
mcmammﬂummmurmmmmmmm
mmummmmmmwmmwﬂm
in their support. The issue in the Tipaldo case was whether the statute was such a
mmnm"rmuim"ummmrmmm.

hmammﬂmmmmm.m
answer to the views of the majority, It shows that the petitioner took the broad
mnmmm“mmmﬂmmhm
Adking case. mmm:mmﬂmmwmmm
urmmm:-mmmmﬁHMNuvmm
uumﬁﬂhl%&nﬂh%ﬂhﬂnrmﬂnfm
Act and conditions deemed to be remedied thereby *, raised the argumentative claim
Mmhﬁhuwhmh!MWHWu
ﬂ:mfﬂhuwutﬂmywwumﬂmmqru For an illuminating
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-mﬂmyfmmmmmc«mmmmm
decision below to establish an identity between the New York
statute and the statute in the Adkins case and thereby to bar an
examination by the Supreme Court of the fact of identity."** But,
dqﬂtnthuehmdadprmdurﬂmﬁnmh,"tbeﬂmmd&
dumdfromthdd&:metbemﬁmﬂmﬂinvﬂidmrofm
minimum wage regulation. The Adkins case was then approved,
nndttheanriAct,mdwithiullmiuImummhsllhﬂm,
necessarily held outside constitutional bounds.

The Chief Justice challenged neither the limited scope of review
nor the Adkins decision. But he denied the majority’s construc-
tion of the state court’s construction of the state statute.'® Free
to differentiate the Adkins case, he did not find it controlling and
sustained the new statute. In his dissent the Chief Justice had the
concurrence of Mr, Justice Brandeis, Mr, Justice Stone and Mr.
Justice Cardozo. But these three Justices, speaking through a
trenchant opinion by Mr. Justice Stone, denied the existence of
any limitation of appellate practice which imprisoned the Court
within its own ruling in the Adkins case’ Having found that
case, on full consideration, to be without reasonable foundation,
they desired it overruled ™

That a Justice who found technical barriers of appellate prac-
tice against even considering whether the specific objections to
minimum wage legislation made by the Adkins case had been met
by a later statute should, within less than a year, make the ma-

analysis of this ruling, see a letter of Mr. Edward F. Prichard, Jr., in the Boston
Herald, March 31, 1937, reprinted In 81 Cowo. Rec, app. 729 (1ga7).

1538 Bee 398 U. 5. at 607-0g.

150 The majority stated that the state court “held the Act repugnant to the
due process clauses of the state and federal constitutions . See 298 U, 5, Go3. This
statement was passed over in silence by the dissenting Justices, But if it was true,
the Court would have been without jurisdiction to review the action of the state
court, Lynch v. New York ex rel. Plerson, 293 U. 5. 52 (1g34).

180 Bee 308 U, 5. at Ga1-22,

11 Bee 208 U. 5. at 636,

152 The mystic doctrine whereby the House of Lords Is disabled from over-
ruling itself (London Street Transit Co. v. London County Council, [1898] A. C.
175) has never had the slightest tolerance in the Supreme Court of the United
States, The history of the Supreme Court of the United States in no small measure
is a process of doctrinal rejuvenation through explicit averruling of decisions which
have lost the validity of reason. See Burnet v. Coronado Ol & Gas Co., 285 U. 8,

393, 405 (1933).



636 HARVARD LAW REVIEW [Vol. 51

jority necessary for overruling the Adkins case, cannot have many
parallels in the history of the Supreme Court. But, within less
than a year, the Adkins case was overruled.™

A veritable Nemesis seems to have pursued the litigation to test
minimum wage laws, And the vicissitudes of procedure have
played no inconsiderable role in the drama. Stettler v. O'Hara,
the first minimum wage case, was argued on December 16 and 17,
1914. While the case was under advisement important changes
in the composition of the Court had occurred, and, on June 12,
1916, it was restored to the docket for reargument. It was re-
argued on June 18 and 19, 1917, and on April g, 1917, affirmed
by an equally divided Court.'* Minimum wage legislation in
some dozen states was thus given a precarious lease of life. On
June 6, 1921, a majority of the Court of Appeals of the District
of Columbia sustained a congressional minimum wage statute for
the Disi ** But on July 1, 1921, by a strange rearrangement
in the personnel of the Court of Appeals, a rehearing was granted.
On November 6, 1922, a new majority of the Court of Appeals
invalidated the legislation.®* In the year intervening between
these last two decisions, the membership of the Supreme Court
had again greatly changed. On April g, 1923, the new majority
of the Court affirmed the Court of Appeals; ' Mr, Chief Justice
Taft, Mr. Justice Holmes and Mr. Justice Sanford dissented; Mr.
Justice Brandeis took no part.

Thus the span between the first argument on minimum wage
laws in the Supreme Court and their sanction covers nearly a
quarter century. This is only a partial accounting. For surely
history, will not gainsay the opinion of Mr. Chief Justice Taft that
Muller v. Oregon ™" really controlled the validity of minimum
wage legislation.""* And the Parrish case came nearly thirty years
after the then Mr. Louis D. Brandeis had, in the Muller case, won
the Supreme Court to his view of the appropriate constitutional
attitude toward industrial legislation. The end crowns all. But
surely it would require the author of Bleak House to do justice

188 West Coast Hatel Co. v, Parrish, 300 U, §. 379 {1ga1).

1 343 U, 8, Gag,

188 See 384 Fed, 613, 623, 188 See 08y Fed. 613,

T 261 U. 8. 535 (1933). Sex Pawell, The Judiclality of Minimum-Wage Legis-
lation (1524) 37 Hanv. L. Rev, 545,

188 508 U. 8. 412 (1g08). 18 See 261 U, 5. at 566,
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to a course of litigation whereby it took thirty years for the states

to be allowed to deal through minimum wage legislation with
some of the deep social problems created by the entry of women
in large numbers into industry.

The Court has written its own comment on the wisdom behind
its doctrines of abstention from needless expression of constitu-
tional views, Less than a year after the Carfer case the Chief
Justice and Mr. Justice Roberts supported decisions sustaining
the Wagner Act hardly reconcilable with some of the views they
sponsored regarding the invalidity of the labor provisions under
the Guffey Act.'*" The circumstances which entered into a change
of the Court's outlook and of its specific rulings between the 1935
and the 1936 terms are among the arcana of history. But one
thing is patent to every informed reader of the Court’s opinions.
A disregard of settled doctrines of constitutional procedure dan-
gerously borrows trouble. It adds excessive friction to the compli-
cated workings of our government; it weakens the responsibility
of Congress in shaping policy; it undermines vital confidence in
the disinterested continuity of the judicial process.

Felix Frankfurter.
Adrian §, Fisher.
Harvazn Law ScHooL,

140 National Labor Relstions Board v, Jones & Laughlin Steel Corp., 301 U. 5.1
{1937) ; National Labor Relations Board v. Fruehaul Trailler Co., jo1 U. 5. 45
{1437) ; Mational Labar Relations Board v. Friedman-Harry Marks Clothing Co.,
3ot U, 5. 8 (1gas). For the effect of the Carter case on the judges in the lower
federal courts, see National Labor Relations Beard v. Jones & Laughlin Steel Corp.,
83 F.{2d) g8 {C. C. A. sth, 1636) ; National Labor Relstions Board v. Frisdman-
Harry Marks Clothing Co., 85 F.{ad) 1 (C. C. A. 3d, 1936) ; Foster Bros. Mi'g Co. v.
National Labor Relations Board, 85 F.(2d) o84 (C. C. A. 4th, 1536) ; Eagle Pitcher
Lead Co. v, Madden, 15 F. Supp. 4o7 (N. D. Okla. 19268).
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PERFETUITIES IN A NUTSHELL *

Wﬁmmhawddlshhdtnmhnmpmdthe
Rule against Perpetuities. We love to tell the old, old story
of its tangled history; we love to trace its development through
English cases which deal with settlements of incredible com-
plexity; we love to point the finger of scorn at the mistakes of
courts on both sides of the Atlantic; and most of all we love to
spin out our webs of theory on relatively obscure points! The
result is a very highly elaborated field of the law — a great advan-
tage to those who know their way around in it, but precious little
help to the ordinary practitioner who has had no particular occa-
sion to explore this terrain but who finds himself with a perpe-
tuities problem to handle. Such a one needs a guide book to the
law of perpetuities which will enable him to analyze his case and
acquire a sound background without unreasonable expenditure of
time and effort. This paper seeks to supply that need.

We teachers, moreover, have neglected sufficiently to notice that
the greatest importance of the Rule in the practice of the profession
does not lie in the argument of cases. It lies in the drafting of the
instruments which must measure up to the requirements of the
Rule or fail. And for this purpose it is less important that the law
of perpetuities be elaborated in the magnificient detail of Gray's
treatise (Did anyone ever read Gray through?) than that it be
stated in so small a compass that the elements of the Rule can be
grasped as a whole and retained as a background of knowledge
against which effective dispositive instruments can be created.
This paper seeks to perform this function of simplified statement.

And let us not forget the bedeviled law student. There are
limits to the principle that that learning is best which he has to
sweat most to obtain.

* If this paper fails of its purpose it has, at least, eminent company. Lord
Thurlow undertook to put the Rule in Shelley's Case In a nutshell. * But ", said
Lord Macnaghten, * it is one thing to put a case like Shelleys in a nutshell and
ancther thing to keep it there” Van Grutten v. Foxwell, [1857] A. C. 658, 671,

' 1 plead guilty on all counts. See Leach, Powers of Sale in Trustees and the
Rule against Perpetuities (1934) 47 Hanv, L. Rev. g48,
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THA Foldbow, / PIF

FELIX FRANKFURTER
CAMBRIDOE, MASS,

192 Brattls Street
March 14, 1938

Deer Mr. Progident:

1. How thet I have read the stenographic mimutes of your
T. V. A. Hearing last Fridey I can hardly express in words of moder-
ation sy admiration for the extraordinery, Linocoln-like patience
which you showed to Arthur Morgan's contumacy, se well es for the
8kill with which you developed complicated issuss under the most try-
ing circumstances. I do not knmow when I have read the full text of
& proceeding of inguiry which left me with anything like as much ad-
miration for ita conduct. If these minutes were fairly dissoainated
throughout the country and widely read, there would be nothing laft
of the matter, and people generally would fesl as Frenk Puxton of the
Boston Herald felt after he and I talked about it at length, when he
said, "After thet hearing it's all over with Arthur Morgan.®

2, But it's not all nrrur,hmn;a, in their present form,
the Hearinge will not be widaly read, I-l-:dvl great dsal of confusion
and misrepresentation will remain in the sir. Therefors the business
raises very practical problems for the future. It would be very sur-
prising indeed if the Chairmsn sHould change his attitude. The ain-
utes meke abundantly clear thet Arthur Morgan is fanatically self-
righteous and 1s altogether a pathological ense. He will, therefore,
be obatinate in his recaleitrancy, counting on vindiecation from Cong-
ress.

3. Bob La Follette was here yestarday and we had & long



T

—

talk canvassing the situation, the result of which he hopes to put be-
fore you in person. On the assumption that Bob is right in his con-
viction that a Gommis.:u.l investigation is inevitable, I am sure
you agree to the importance of maintaining the initiative which you
now have, of having any further imwvestigatlon come through you and not
against your seeming wishes, and of hevisng the issues framed by you so
clearly that there can be no possibility of ﬂm-ﬁ-n&i&p In/mh-r
worda, the present situstion cen ell be turned to your sccount.

4s This can easily be acconplished by a message from you to
Congress, which in simple, lucid, end inescapable langusge will convey
the substance of the fects end the atsosphers, which so clearly sman-
ate from the stenographic mimutes, together with the full text of the
Hearing. If the record will substantially resain es it is now, as I
apsume it will be, i1t is eaeily susceptible of forsulation to Congress
by erumerating the specific lssues thet cut scross all questions of
T« V. A. polioy—the "factusnl matters™ that relate to slementary stan-
darde of honesty and honor——together with your conclusion that, on the
record, the charges by the Chairman affecting the honor and honesty of
his collesgues are wholly without foundation. That much vindisation
of the other two members of the Board is, of course, essentlal in ord-
or to enable them to carry on the work of T. V. A. In such & sumsary
of the record I think it would be perticularly wall to smphasize the
charge, in affect, of attempting to suborn perjury and John Lord O'-
Brian's letter to the Chairman regarding that charge.

5« I am sure such a sessage would mo impregnats the atmos-
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phere with the true situation that it would dominate opinion. HNeither
any hostile members of Congress nor Arthur Morgen would bs eble to
changs the atacaphere except by dealing specifically with thoss "fact-
unl matters™ to which you so effectively kept the Hearing last Friday,

I am venturing to write a8 1 have because I have thought a

¥ great deal about the matter.
With warm regards,
Faithfully yours,

g . T

The President
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150 Fast End Avenua
Mch 28
| 58 N
'ﬂr.m.mmu-nm‘n'mm-m-w
pened and your go-directors demy this, Please toll me upon what you
bass your statesent) what fagh or series of faots eause you to thisk
it was thres ofglock?®
"Hith great respect, Mr, Presidsnt, and thanking you for
mmm:mu:&numm. I gould taell
it to & Cohgressional Cosmittes,”
mm.mmmm_umunm

&8s to who asks the qusstion? A fact is & fast, Llen't it, whether T
nmmdnwnmnmmuuumwn.w-
fic copt* '

'ﬁrn-_l,lr.m,mmwnthmmhhm
sitive, m-—:;'nnumhmunnn-m.“n
Ropublican interrofator, Your questloms are monoxide gas to thes,®

"But listen, Dootor, did you look at your satch or hear the
twon clock strike or meet a train or what? What ispressed the tims
an your mimd®e

'I-mn.mhtlunﬂynp-tqmuu.'

"Then get tie hell out of hare|"

F. R. B,
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Apeld 4, 1938,

Dear Pelix:-

It 1s geod Se gt yowr chowry mots
in Whe middle of all kinds of welrd deings W
he bags ia Vashiagten while I was awy. The
trowbls ¥1Ek the peopls in Whe sewatyy =ho kesp
wying ‘Jeif, welf* is thet sems day & welf
might sppear from the opposite direstisa whea
they least axpeet it.

1 & hope o soe you snd Nariem
sosm. Is thers amy chanss of your eeming to
Vashington Suriag the Eacter vasatiem!

As evar yowrs,

i
IE
|

!’



FELIX FRANKFURTER
-V CAMBRIDOE. MASS,

o
h- 192 Brattle Street

March 31, 1938

Dear Mr. President:

The following, which has just come to me from one of the

rost distinguished Rapublican editora in the land, will interest Four

"Whet has happensd in Austris has distressed me pro-
foundly and I am overjoyed that President Hoosevelt has
the imagination and courage to pledge this country to
help in the ons way that is possible. One point that I
feel should be stressed by those who desire to help the
President iz the fact thet the refugees from Austris are
inevitably bound to be of & high type intellectually and
regardless of financinl ststus, highly unlikely to becoma
a charge upon this country. I am thinking of people like
the Stolpers from Berlin, for exmaple. Such recrults to
Americanism are precious, I feel. It would be &n axtra-
ordinerily effective move, for example, if Freud could be
persusded to come to thie country, essuming that he is
gtrong enough to travel and can escape. Some sacrifice is
imvolved in mecepting immigretion of any kind at the pros-
ent time of pational unemployment on a wide scals, I think
it important, therefore, &8 a practical metter, to strees
the riches of =ind and imagination which sust ultimetaly
far outwelgh any scomomle cost in the present.”

Fadthfully yours,
e

ed fx:_ﬂ/'m%

T 2 I S A —-'/:-—-.J

The President o~ NHiste : rﬂfﬂ,mﬁ

ace hﬁ‘% (e + leea
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FELIX FRANKFURTER
CAMBRIDOE, MASS.

192 Brattle Street
April 12, 1938

Dear Mr. President:

The enclosed letter from Dr. Walter Camnon has just
come. I don't have to tell you that Camnon is perhaps the
most distinguished mesber of the Hervard Msdical S8chool Facul-
ty end & physiologist of world-wide reputation. His aceount
of the plight of Professer Loewl, a Nobel prize winner--"the
plight of a great scholar, & man who has dons to humenity an
immeasurebly great service"--is just & striking 11lustration
of the hundreds of men and women who are asong the finest flow-
ers of our contesporary civilizstion, in whose behalf ¥you ere
trying to lead the noblest traditions of this country and the
civilized sentiment of the world. From mumerous letters that
I have had from non-Jews I have every confidence that our own
people will respond to your noble efforta. More strength to
Four powers.

Faithfully youra,

e
EE -

The President




THE DEPARTHENT OF PHTROLOGY
HARVARD MEDICAL BOHOOL
B8 BHATTUCE STHERT, BONTON, MASE.

April 11, 1958
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Here you have presented the

Tours sincerely,
I an sending a copy of these two letters to Alfred Cobn,

o

Dr. Lissak
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THE WHITE HOUSE
Aprll W1, 1938.
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Letter from Sumner Welles in re
the arrest of Professor Lowwl.
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CEPARTMENT OF BTATE
WABHINGTON

April 18, 1838.

My dear Mr. President:

With refersnce to your memorandum to me of April 18
concerning the arrest of Professor Loewl, 1t would seem to
me that there was 1little that we could do of a speciflo
charaoter.

I have, however, as a result of the facts contained
in the correspondence you sent me with your memorandum
under reference, sent a telegram to Hugh Wilson in Berlin
asking him to seize an appropriate ooccasion %o explain teo
the proper officlals of the German Government the interest
which 1s felt in this country with regard to distinguished
golentists like Professor Loewl and to indlcate his bellef
that the relemse wlth permission to leave German territory
of such dlstinguished men would undoubtedly oreate a favor-
able impression on publle opinien everywhere. Direct inter-
pesslon on our part on behalf of persons like '.I'mfnsarl
Loewl would probably have the opposite effect from that
dealred,

If you think there im anything further that should

The Fresident,
The White House.
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properly be done, please let me know,
Belleve me

Fgit ly yours,
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192 Brattle Street
6’9._. J?M ;

April 27, 1938

1. The ultimnte deposit in history, I suspsct, of the
work of & statesman, derives from the sheer humapmess of his pim-
ple,inostentatious daily deeds. His letter to Mrs. Bixby reveals
the true Lincoln, and history, I am sure, will see you in the same
1light through such spontanecus, na-pua'!,umtu regponses as that
which you made to Dr. Camon's appeal on behalf of Professor Loewl.
T sent it on to you merely because it furnished s atriking glimpee
of what Nazi rule means to the herltage of civilization. But,char-
acteristically, you read 1t a8 & human appeal, and sought to help
with the full reach of your powers. I am deeply grateful and you
will, I hope, not disapprove the discretion that I exercised in
letting your Interest be known to a few dependable people like Dr.
Cannon. Such intersst as yours in these dark days, in matters dear
to men 1ike Dr. Camnon, means much.

2. Your remarks to the D, A. R. the other day did not
constitute one of those half-hour spesches which 1t takes ten hours
to prepars. What you said was much better than that—1t wae one of
those deep sumsaries behind which was the preparation of a lifetime.
For your "text" to the ladies put in one pitly sentence that which
gets this nation spart from all others. It mey heve jolted them a
little to hﬂfj-m-d them thet you and thay are descandants of
"immigrants and revolutionists”. But the implicetions of thess



fow words go to the heart of American history. In this connection
don't you think that the enclosed card from Borgese announcing his
American Citizenship 1s touching?

3. And your mesaagn on governmental tax imsundtisa was
an admirably quist but affective lesson in your continmuouns educa-
tiomal process on the proper place of the Suprese Court in our nat-
lonal 1ife. It was all so deftly done, but its meaning will not
heve been lost to the prissts in the Temple of Knrnak. Aren't you
a bit afraid though, that you are making some of the "lads", as
Holmes used to call them, jitteryl? I certainly didn't expect to
live to see the day when the Court would announce, as they did onm
Monday, that it itself has usurped powser for nearly a hundred years.
4ind think of not a single New York paper—-at loast none that I saw
—having & nose for the significance of such a decision. How fluid
it all makes the Conatitution!

4+ Speaking of the Constitution, you will be interssted i

in the enclosure regarding your dismissal of Arthur Morgan. At
lesst the Harvard Law Review in its forthcoming mumber will annocunce
to the world the clear legality of your act. The nots was writtan .
by two pet students of mine. I think they'va done a fine job. t

I aa very glad you are golng off for a few days. Have a
f
good time. P

e
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prohbhm&mﬂnwimmhmﬂniummpmbhmﬂ
statutory and constitutional copstruction which Dr. Morgan's sult
would ruise.

The location and distribution of the power to remove afficess of the
Unludsmhleﬁnhnldhﬂhudbrmwcm In
1886, in United Stafes v, Perking® the Court held that Congress could
constitutionally deprive the Secpetary of the Navy, in whom the ap-
painting power was wested by statute, of the power to remove Naval
Cadet-Enginesrs. In Blake v. United States a statute provided that

strained construction, the Court held
President's pawer where he obtained
Senate, and consent to removal was Implied from the Semnte's confirmu-
Hon of & successor.'  Difficult constitationa] questions as to the removal
power were thereby avoided. Concurrence by the Senate was not relied
upon in Parsons v, Umited States® which involved the removal of &
United States Attorney by the President In the face of n statute which
established u four-year term for the office and contained no provision

! Far a compllstion of the docements relatisg o this controversy, see Sew, Doc.
Nﬂ.’“i:l?ljll,{'rl“-..llﬁ Semn. [1530),
1 . i

ol
TRRA],
¥ oy UL 8, yyy (18da).

4 Ez MeABister v. Unlted States, rgt U 8. 174 (18g4),

T & yug Caidgy).
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feasarcs in ffics ¥, The msi-lpeialative and sl fiadicial mature of
the Federal Trads Commiwsbon's dutiss, and the desire Touinel exrireassd
in: ire leaislative hackernund tn free ff frm the threat nf rolitical dami-
natinn, were rerarded se spfclent wronnds for distineishine the Shurs-
lefl case and holdine that the siatyis limited the President's cower of
removal to the erommds secificall enumernted ' Sn eonstroed, the

+Statute was held constitutinnal. A unanfmons Court."* {orluding four

Justices who had conerred fn the majarity aninion of the M vers case,**
Telt called wnan to limit the brosd lanmuage of that oninlon concerning
the absnlute pawer of the President to remove his anmalniees, at least
a8 anlisd tr afficers whose finctinns were mot strictly  executive " but
" ovasd-Tiddicial and ooasi-leisdniive i :

The Tennesee Valley Authority Act 1* nrovides that the directors

htlwbl:ﬁ.mwmdud'lhtmluu.urbyhiafm Trom its orovisions,
that Coneress intended to take it nway. There are two sections which
bear on this point. mhqm'ﬁurmmﬁﬂﬂmhntm
buudbymmtmhdundmumu. Section 6 requires the

mmmmhurmmmummmm
quﬂlﬁuthuhﬁEMﬂm An argvment. based
mmfmﬂhlmhqmm:dmmrmﬁh
md:m!h:lﬂuﬂthtfmhunﬁdlbuhum&hmdmni
o be exclusive, lulmumﬂuﬂmhmlhwiﬁmuf&:!hnﬁhﬁ-
cates an intention to imoese a dity, albeit of imoerfect obligation, to
remove for making palitical Eppaintments," and thereby negatives any

ina = the My case,
1% Tentices Vian s Sutherland, Buther and Stone.
T Bee vgt U5 ut Epfiens,
% 4% Srar, of (rans), o U, 8O BAue of sea. (raril, ar smended by i Srar,
3t [rgnal, i U, 8. C. f 8u1 #1 ey, 15upe. ra1yl. For the remadnder of this Mote,

:uuhn-wﬂhmmb-l-mwm-hhcm
nrovision In the
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mtmmummalmﬂmmﬂuﬁ:ﬂm
tion.**  But even if the statute be construed 1o deprive the President of
hhhhnnlmdmmnlmmhhuﬂmhﬂ:hmtuum
support in Section 17 af the Act. This section autharizes the President
lnundmuiwuﬂnﬁunﬁnnhmmwdﬂnhhq-m.h
the manaeement and contral of any of the property owned by the Gov-
ornmient in the Tennessee River Basin, anv undue sdvantage has been
ﬁmhnﬂn&m«hﬁcmmhnbmin'rmmmhﬂr
denrived of [ts rights, Since mast of the charees made by Dr. Margan
syainst his colleagues related to matters within the lapsunee of this
section,”™ the President had ample authori*v tn institute the nvestiga-
tion. And there is nrbably enough strenath left in the reners] ssumn.
tions undertying the Shurtle® case so that the Court will bold that the
President retains the power to remove far a cause closely connected with
the execution of powers vested in him by the statute,

If, however, Section 4 is construed to denrive the President of all
pnmufnmﬂmﬂnlmﬁudhvhl'mﬁ,ndmwmum
constitutional grounds will be necessary, Tt is hichly probable that if
Congress had set up the Tennessee Valley Authority as an indenendent
agency, concerning which the Fresident wns given no soecial powers ar
duties, it could have established securitv of tenure for the members of
the board as cne of the incidents of sveh freednm from executive con-
trol. This propositicn i not authoritatively determined by Hum dhrev's

M yers case,  But heve, no less than in Humphre's case, there would be
mdm“hmhuhmhfﬁmmwmh;."
Thvathnlulmmmthﬂﬂvh fields farmesly recog-
nized as the exclusive domain of private business has made the liberation
of these governmental enterprises {rom palitical manipulation s matier
3 Sen Frankiurter and Flsber, The Business of 1he Suprrmms Court ot Ihe Detor
ber Terma, tons and row (1508} 61 How. L Rev. 077, fso-i7. Compare Ash-
wamder w, Valley Authority. ser U, 5. +88 (138, and Caster v. Carter
Coal Co., 208 U. 5. 248 (reab), with Alsbama Power Co, v, Tckes, 58 Sup. CL y00
hwlh-Hﬂ-milﬂtih&t:u.r.m&!nh—&mﬂlu.h

Sirw. Doc 058, 751k Cong., 3e Sess. (1g38) &, 11, 30,

™ Bee agu U, 5 i Sl

¥ Martaver, in view of the politlcal nstwre of the contraversy. the closs voie B
Mivers cow, and

T il
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uh.mdiu-d'r :-nmhgtﬂhnqrhmmﬂ beld to
ture Fremm restricting executive contral of N tnuc-.-drhm

Natlona] Bank. Justices Holmes and Brandels o d: Justlee M:Reynold
Emited his concurrence te langusge of Organic Act )

:: ;: il.l“wln Public Ownerihip of Power (Sept. 1agyh 68 At Mowmiey Wy

i EE,

= See Cowwm, T Prassmewr's Rumeovis Powen (1407) 85
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of politicsl sppointments eeatalned in § 6 of the Aoy
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192 Brattle Strest
Hey 18, 1938
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1. First and foremost, I want to tell you what deap
Joy Marion and I carried away in finding you so fit, T wish I
eould put into smdequate words the sense of serenity that every-
thing ebout you conveyed. With some knowledge of American Hist-
ory, I had the feeling that not since Lincoln haas the White House
had an occupant with such isparturbability of soul. It cannot
be mere sccident that not since Lincoln has there been & Presi-
dant who possessed in esquel seasure mich a combinstion of the
demosratie faith, entiseptic humor, and largansas of view. Some-
how or other, those qualities manage to convey themsalves to the
common upderstanding of =rd.1.::._-:-: folk, Af they are given frequsnt
enough opportunities through sight and spesch to feel the radia-
tions of those qualities.

2., 1 saw four of the Justices and not & 1ittls of both
the Blacks. GShe ig an altogether grend persen, with a keen real-
izstion of the psyohologicnl aspects of the situmtion, snd with
umisual talents for mitigating difficulties end softening hard
feelings. Various expesriences of his 11fe have calculeted to
make him a bit of an Ishmaslite—-to sxpect every hand to be
reised sgainst him, and, therefore, at times to be umwerrantedly
suspicious when nothing but friendliness 1s intended. Certainly



-

Isaish, Stone, and Heed have the friendliest disposition towsrd
him. I know, because I talked with all three rather intimately.
1 took the bull by the horn and told “tanley Reed that he must
not allow Black to intarposs the barrisr of formality between
them,; and that, as & matter of fact, Black will gredually seftan
to influences of friendliness and affection. Marion and I had
tea with the Blacks out st Alexandris, and later dined with them
at the Hesds. Altogother & very good tisme was had, end I have
high hopes for the futurs.

3; You asked me to remind you of & few things about
wnich we telked:

(n) Monte Lemann is just past fifty-four, and I do
not belisve eny informed person would gainsay Stanley Reed's op-
inion that "Leomann is sbout the best lawyer scuth of the Mason
and Dixon line." He is just past fifty-four, has Independent
sesna (though not very rich), and I as confident that he would
go on the Circult Court of hAppeals. He is that very rare thing
at the contemporary Amsrican bar, a lawyer highly equipped tach-
rically, but not made nerrow or unprogressive by his profession-
ol and business sasocistions. He has, &8 you know, really cared
sbout the sccial reforms of the New Deal, and has been not & lit-
tle influential in securing the affective sympathy of his client,
Zemurray, for your Administration.

It would really be & great thing to put Lemann on the
C. C. A« By a few such appointmsnts you would not only prevent
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Judicial obstructions but perpstuate your social outlook in the
adedrdstration of law for the next twenty years. ¥ith men like
Monte Lemann in the Fifth Circult, Stuart Guthrle in the District,
Francis Biddle in the Third, and Charlie Wysanskl here, you would
be creating judges mindful of the basle function of law as tha
body of arrangements for realizing socisl needs. Such men have
not only & progressive outlook mow, but they would be open-minded
to needful changss ten and fifteen years hance.

(b) You slsoc wanted me to put on paper the suggestion
of & really able committes to inquire thoroughly into technologi-
canl wnemployment. This would fit inte your so-called monopoly
studies, and could be launched so s to expose the present baffling
ignorance of the critica of the Hew Deal on what are really funda-
mental econcmic issuss. Not only the statement in which tha pur-
poses of auch m committee would be explained, but also its person-
nel, would carry great sasurance to the country and give furthsr
indication of your long-range planning. The committes ought to be
e real directing body, even though the technicsl work would be
done by technicians. The kind of peopls that suggest themselves—
and it should be & smallish committee——are Zesurray for industry,
Averill Harriman for the railroads, Sidney Hillmsn for the C. I. 0.,
and some very good man for the A. F. of L., Wesley Mitchell as a
professional economist, end Dr. Alice Hamilton who would be a dips-
tinguished representative of the sclentific snd social aspects of

women in industry.
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(e¢) Finally, you asked 38 to give you Julius Rosersald's
remark sbout soney-ssking. I don't know whether he sver put it on
peper, but I myself heard him say: “Money-making is a special
knack, The fact that & man has made a lot of monay dossn't mean
that his opinions on any other subject are worth amything.?

We had an altogether delightful time. It wasn't until
we got back that Marion confessed to me, what she had already con-
fassed to you, namely, that when the guard tried to stop her from
entering the White House, she sald, "Why, I am living hare.® That's
the way you made her feesl. Incidentally, she says it was perfectly
wonderful the way you roared with enjoyment when she told you about

it. Gecn >y .
e
i

The President
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AMBRIDOE. MABS,

192 Brattils Street
May 25, 1938

Aoy Rececc.

This must have been & breath-holding weekend for you,
for 1 suspect it was pregnant with more real cause for alarm
than any period since 1914. Happily the Cgechs were true to
the will and wisdom mymbolized by their two great statessen,
Mesaryk and Benes——one of my profoundest post-¥er memories was
& two hour talk with Masaryk at Prague—and thereby they proved
enew that the way to deal with & bully is not to yleld to him.
It is at once mortifying end inspiring that this small nation
should teach a lesson to both Great Eritain and France in not
feeding the bully's strength by showing weekness. But, of
course,; all the elements of the difficulty remein, and, I sus-
pect, tiesk the price that will inevitably be asked of the Czecha
will be uvltisats separation. 1 should be sors then surprised if
they ylelded.

But 1 started to write thie latter sbout two matters
not touching world affairs.

In response to the interest you expressed when I was

down, 1 have sade further injuiriess sbout the Boston Trenscript.

Peoples who ought to know tell se it could be bought for §100,000.

It has an A. P. franchise.

Since writing you about Monte Lesann I have very good



reasons for believing that Claude Peppar would be agreeable to
the appointment of Monte Lemann. He recognizes, as I think ev-
eryone in the south would, the rare umbi;luun of qualities of
Lemann.
The tide generally seems to be running the right way.

1 hopa you get out of Congress during the rest of the session
all you want and provent from being done whet should not be done.

é..,‘g'- Aged W,ﬂ-ﬂ.ﬁ’% .

The President
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Binge writing to you last night T spent several hours
with the Arthurs, Sulzborger and Erock, The situstion
im not altogether "healthy” and I em aager to discuns
it with you when we meet in September, Arthur ¥rock
was on the boat with me returning to New York, His
soaial elimbing, oyniciam, comservatism end poisonous
disteate for everything connooted with Roosevelt and
his edministration can be very harmful, T expsot to
spand a weak-and with Sulzbarger very scon end hope to
go what I esn, but you may have a suggeation, The
proapect of his becoming the "Crown Prince” of the New
York Times is & horrible ona,
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* MRS FRA s 3¢ BUTHERLAMD MOAD BROOELINE, MASEALC

t 8,1938.

Dear Felix,--is George Meredith or some
said,the dog returns to his vémit whioch
have a ewriter,thanks to my ¥
for it.(Onoe again, Standard E
ately to your note.l thefl to Juatice ein,asking
him if and when F.C.D. and L-ay call.

Enploged is & note fromBill White whioh should make you
feel #unashaned of pdurself.FPlease accept it with my com-
Eliuntn and lay it efiide for your blographer.l have asked

111 whether he ghee to have me try to get him & spesking
@ ment with @ “opton Chamber of Commerce.l asgume that
Oharlie datkixs wouldn't teke another chsmoe with him--or
LpE L i

Late t night,es & gesture to the filmy eyeéd sleep,l took
& lone stroll down toward the waterfront and the house where
the strickem young Hoosevelt lived for awhile duting his -ew-
gd&n of n}_nﬂ.l& wife had shown me the house earlier in

btut 4 wanted to walk around it end get & good eyefuld

of 1t.It's & modest little plece,on & corner,a short distance
from the warm waters in the rear.It's as unpretentious a&s the
man himself,and glode to the other houses,ss he is fo cther
human beings.is ~ smoked and strolled,I oouldn't help thinking
of the extracrdiiary tri of his nind over his b ythe
LE which he underwent,the temptetiion to bewail his lot ani
th his nose at whatever Gods may be.Doesn't it make you
feel like a puny soul when you consider how little you and all
of us who have free movement have accomplished im o Bon
with the viotory of this indomitable leman over elf?
I don't mean his political glories tu 8 ability to hw
mind unwarped,his heart sweet,his i yhis
;:miz.m:r ﬁm: Jambition for an sctive career unmodified

B wallop ‘he got from fateTSome day,the
e Il will put & ‘I‘-Igllﬁ untlut unobtrusive l1ittle houde
where he not bore his oroes but took 1t to bed with him
night after npight.Fortunately the haters of F.D.R. have not

brow has

fo say that I now

ng ?ism ran to town

" ato 0,1 ra immedi-
Brand




|
yot burned or razed or wreoked the cottage.Thim is ome n?thc

haténgest periods of molern times:how come that the Roome-
veltphobes have overlooked an easy opprtunity for edditiomal

dessoration? Iyons® ®
Have Voo NED JAENGE to rend Sugene ons Apsgignment in
ppose that we ought to turn on'the suspileion light
hen reading the books of converts,bubt the faocts
‘he Lyons book impressed me deeply,even without his
0 of them.I haven't findsled rthe—besk yet,but I'm
through 1t sad probably the last par the ex-
hhe r:;gntntlnn, g not so tragiec am tﬂ: earlier
hes extremely well.
; Fuges(isay that they found the letter of Leonard
Ware in regerd to\VYooli and Roosevelt valuable.How dumb I
was not to realize\what a8 wrote,--that on the night when
Wilgen enoke,a *resldent was in the company of two Fresidants
to be.
I am returning the
Toof L.Can't I do somé
gquis?l impose only ome\o
of the proceedinge.ds ¥y
in your letter to me,I ay
have me do,if anything.irgwe
dehleginger hae sent \me
Louis P.D.FProbably the write
ag he mey have forgotten to
return 1t to me ultimate
ds to Bob Bradford:I
and I'm also writing to F.C.
ther oand¢date,l.Saltonstall ,may
the introduecing tloeman,the hegd
name ,consulted his notes and e
to the merriment of the little orc
erett,who took it in good part,st
as good spesch.This ig a headqu
attendance was only 6Y or 70,.ind
late in Marion---this was two weeks

letter from your friend air of the
th for himfriend 5ir “rederick -
tion:Merriman muet not be a p
1 mede no reference to the MoNair note
n't sure just what you would Iike to
171l do 1it.
an editorial about you in the St.
has relayed {uu a uliyﬁiﬁ.hut
m !gnlnaiu.g he pileos.iill you
sase? '
gaing to send him & check for $E26
«requeeting him 4o loosen wup.dno-
: nsi:ouhhlﬂl“uklgolnﬂ
seleotman T Levereti's
y introduced &r,.S5alT0NEstal:
d and the amusement of Lev-

--ju..n to add more
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July 50, 1938
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THE ECONOMIST

Overseas Correspondence

From Our Special Correspondents
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SUPREME COURT OF THE UNITED STATES.

Nos, 448 and 458 —Ocromm T, 1088,

Newnrk Fire Insurance Company, Ap.

pellant,
HE (8
Ftate Board of Tax Appeals and The
City of Newnrk.

Appeals from the Court of
U'niversal Insurance Company andl Errors and Appeals of
Universal Indemnity Insuranes Com- the State of New Jersey,
“Plrmlllﬂﬂlﬂh-
4

ve,
Btate Board of Tax Appesls of the
State of New Jersey and the City
of Newark.

[May 29, 1839.]

Mr. Justice Re=p announced an opinion in which the Crmer Jus-
tice, Mr. Justiee BurLes and Mr, Justice Romewrs eoneurred.

The controversy in No. 449 relates to the jurisdiction of New
Jmtnmlhlppelhnlnmthh]lmunlﬂiﬂupdhl
stock paid in and sscomulated surplus. The case in bere by appeal
under Section 287(a) of the Judicial Code,?

Chapter 236 of the Laws of 1915" is & general sct for the sasess-
ment and colleetion of taxes, Soction 202 wubjects all real and
pnmudpmpntyﬂlﬂnthjnrﬂhﬁmdlﬁerhm
tion snnually at its troe value, By Seetion 301 the tax on other
than tangible personal property is nssessed on ench inhsbitant in
the taxing district of his residence on the drst day of October in
ench year. Bection 305 deals with domestic corporations ma resi-
dents of the district in which thelr shief office s located and ren-
ders their personal property taxable in the same manner as that of

138 U, B, O § Bidin).
3N, J, Laws 1018, p, 847; wiso In M. J, Hev, Sinta. 1937, § Bdod,

bl
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individuals, except as otherwiss provided. Section 307, the most
vital in the case, provides:

“'Every fire insurance -
pany other than life insurance shall be asessed in the taxing dis-
trict where its offies in situate, upon the full amount of its capital
stock paid in and sscumulated surplus; . . . 0o franchise tax
shall be imposed upon any such insuranee company or other
stock insurance company included in this seethon."

The appellant is & stock fire insuranes corporntion erganized no-
der the laws of New Jersay which at the time of this asessment
required it to losate its principal offies and to conduet ita general
business in the state® It is stipulated that a registersd offies is
maintained in Newark, New Jersey, together with such books as
the law requires to be kept within the state, The only buainess
earried on in this Newark office i & local or regional elaim and
underwrititg department for Essex and three other counties. No
exeentive officer is there and reports are sent to the New York
offlee.  The stipulation further shows that the company’s **exeon-
tive oMeers and its executive office are loeated at 150 'William Street,
New York City, The general aceounts of the company are kept

in the office in New York City. The general socounting, under- " *
writing and executive offices of the company nre all located at the .

main offfics at 150 Willinm Street, New York City. All cash and
securitiea of the company are located there or in banks in that-
City or in other banks cutside of the State of New Jersey, with the
exception of the sum of 86,425.32 on deposit in New Jersey banka.
All of the genersl affsirs of the company are condueted at the main
offles in New York City and have been so condncted there sines ap-
pellant moved its main offiee from Newnrk six years ago.™ Ko
personal property tax is paid in New York. The company
pay there o franchise tax based upon premiums. £

The Board of Assessment of the City of Newark made an assess-
ment, 88 of Oetober 1, 1934, upon the eapital stock paid in and

e

Newark Fire Ins, Co. ve. State Boord of Taz Appesls. 3

Bupreme Court,! and by the Court of Errors and Appeals’ the
highest court in the state! Throughout the prosesdings below the
sppellant resisted the jurisdietion of New Jersoy to taxz on the
ground that its intangibles hod aequired & business situs and the
eorporation a tnx domieile in New York Throughout, the state
tribunals treated the nssessment as upon personal property with a
business situs in the sister stnte, The Snpreme Court eharasterized
the exaction as & personal property tax and discussed ite validity
“in the light of the proafs . . . upon the inescapable premise
that . . . the seeurities, the personalty invalved, have become
an integral part of [appellant's] business situs in New York
+ .« . ™ It held that the state of domicile may impose & per-
sonal preperty tax upan intangibles which have sequired o busines
gltus in snother state and added that, in the aheemes of a New
York personal property tax, multiple taxation was impossible,
The Court of Errors and Appeals of New Jersey, per ouriam, af-
firmed the judgment for the reasons expressed in the opinion of the
Supreme Court.”
Appnﬂn&mumhmiﬂqm_mmhmm
of the sonclusion that the tax is & property tax upon intangibles
with o business situs in New York, the commercial domicile of the
Sueh approval, it & elaimed, violates the dus process
elanss of the 14th Amendment. 4
The present tax, as administered, is lovied upon sn assesment
of the full amount of capital stock and surplus. It is o tax on the
mvuuummmmhmmmmw
taking lishilities from gross value of nsets and subtraoting exempt
jtems from the remainder. This is apparently becanse capital
mmm-mum“hwhmw—m-
mmum——dhumummmi
the result of u ealoulation in which all assets are involved except
those definitely exempted, Our conclusion makes it unnecessary to
resolve doubts as to whether this is o property tax.
When & state exercises it sovereign power to creats a private
mmuwwmﬁm.n&mﬂdum

4118 N, J, L. 628,
21180 M. J, L. 188,
118 M. J. Lo st 528
7180 N. J. L. 188,
8 Fdelity Trust Co. v Bosed af Equatisstlon, 77 ¥, J, L 128, 100,
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jurisdiction, of ita eretor® There it must dwell' The dominion
of the state over its ereaturs is complete® In ascordance with
the prdinary recognition of the rale of mobilis sequuniur personam
to determine the taxahle situs of intangible personalty,® the pre-
sumption is that such property ia taxable by the stats of the cor-
poration's origin® This power of New Jersey to tax s made
effective by seetion 307 of the Act of 1918, heretofors quoted, It
is the only tax sought by the state from corporations of this type,
s the franchiss tax, at one thoe levied," was repealed by the Ast
of April B, 1003,

There are cocasions, however, when the use of intangible per-
sonalty in other siates becomes s inextricably a part of the busi-
ness there conducted that it becomes subject to taxation by that
state!® The carrying on of the basiness of the corporation in New
Yerk, it s urged, has withdeawn its intangibles completely from
the tax jurisdiction of New Jersey, With the assumption of a buad-
ness Aitus and eommerein]l domieile in New York, that state, under
the nuthorities cited, would have the right to tax intangibles with
this relation to its soversignty. Appellant sontends that if New
York may levy a property tax on these intangibles, it will violate
the due process clause of the 14th Amendment to permit New Jersay
to do the same thing; that property sannot be in two places; that
if it in in New York for tax purposss, it eannot bo in New Jersey.
We are nsked to decide that both states have not the power to tax
the snme property for the sams ineidenta. This question has been

® Lafuyeils Tzsurases Oo. um-m;nt-n..
YA TE i el e R e San R 8
&2, Cf. Internations) Ca, v Celumbisn Transp. Co, B8 U, B 611,
TS

8 Benk of Augusta v, Esrle, 13 Pet. 510, BEE,

11 Oklaboms Gas Co, v Oklahoma, BT U, £, B5T, 260; Oassda Southern Ry.
v. Gebhard, 108 T, IHT. S7-2A,

12 Bafa llTMm BA0 T, B, L] v Bil-
i B, o O . Vg, . 8.1, ) e

1 Cream l'm ﬂl'l.ﬂ ﬂ'ﬂrl 3B Vieginia v Imperisl
Dollﬂlht‘h Hlf!l—!.l.1 aﬁ- mm
. B 23, 37, Of. Johnssn Ol o v Oblahoms, T90 l.]".,]li.
BhAet =f April 18, 1884, N. J. Laws 1884, v 100, p. 203,

BN I l‘.ﬂlm,l.m,p.lﬂ.

4 New Orieana v, 178 U. 8. 39, L) 'w '
ETﬂ.lm.‘m mmn‘ . & I..’-

R L S R e L
rns:mu.u.iﬂ.n‘:m“mtm“:m B
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heretofare reserved.'” We do not find it necessary to answer it in
this case.

Where eonsideration has been given to the existence of o business
uites of intangibles for taxation by a state other than the state of
domicile, there has been definite evidenes that the intangibles were
integral parts of the business condusted. [n o far as the conelu-
sion ns to the existence of & business sftus for the purpess of taxa-
tion, distinet from the dombciliary situs, is the basls for & claim of
a Federal right, the duty of inquiring into the evidence which es-
tablishes such business situs rests upon this Court.t®

In the Stempel, Hristal, Compioir Natiomal, Metropelilan and
Liverposl cases, citod in note 16, supra, the integration of the for-
eign-owned intangilles with loenl petivities was evident from the
rontinued course of business, The presence or absence of the evi-
dencen of the erodits from the jurisdietion was immaterial.’® The

o eourse of lending money or granting eredits within the taxing
states. The taxed intangibles grew out of thess transsctions
were, in fact, & part of them. In the Wheeling Sisel case, the same
type ‘of nmalgamation oceurred. West Virginia sought to
Delaware corporation on secounts reeeivable and bank deposits,
The opinion points out, pages 212 and 213, that thess cheses in
sction were the indebtedness for or the procesds of sales confirmed
in West Virginis, attributable **to the placs whers they ariss in the
course of the business of making contrnets of sale'" In First Bank

4

tion were stogks of Montana and North Dakoeta state banks, por-
chased and bald as part of the eorporation s semets in its Minnesota
bosiness of holding the shares and managing, through stock cwner.
ship, the business of numerons banks, trust companies and other f-
nanclal institutions of the Ninth Federal Resorve District, As this
business was loealized in Minnesots, the stocks of these banks wers
nn sssential factor of that business and therefore had a taxable aitus
in Minnssota

"MMH%I. .
Farmers Loan asd Trust ® Minnssotn, 280 T,
Bank v Maine, ¥84 U, B M2, 321,

1% Baldler v Ra, Cur, Taz Commisdon, 262 .9
18 Metropaliinn Life Ins. Os, v. New Ovimsas, D05 T, 8, BOS, 402

]
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The eonception of & busines situs for intangibles enables the tax
gathering entity to distribute the burden of its support equitably
nmong thosy reseiving ita protestion. It makes the notion of n tax
situs for particular intangibles more definite. It Is not the sab-
stitution of & new fletion as to the mass of choses in setion for the
established fetion of & tax situs at the place of incorporation. To
overcome the presumption of domisilinry loeation, the proof of bus-
iness situs must definitely connect the intangibles a8 an integral
part of the local activity. The fnets presented by this record fall
far short of this requirement.

The tax is upon ““the full amount of capital stock and surpios"
less certain allowed deduetions of real estate and exempt securitie.
The evidense gives no explanation of the amount or souree of the
assets making up the amount $3,370,080.66 which balances with the
capital stock and surplus less these deductions, The stipulation
shows “‘agreed’’ figures, 88,107, 901.83 presumably of eapital and
surplus, s shown below™  Agresd deductions are 4,787, 621.17.
But the sssessment is §1,069.000, From the stipulation, we learn
the "‘general accounts'’ are kept in New York City and all cash
oxcept 8642552 and all securities are located at the New York
office or in banks cutside of New Jersey. If we assume thot the
**general accounts'” mentioned are the company's elnims agninst
agents, other insuranes companies, and similar bills recoivable, no
progress in made tawards their identification with New York busi-
ness, Nothing is shown s to the volums of New York business in
comparison with New Jersey or the other states. We are not told
$991(a) The fellowing Agurea kave been agreed upen. In the first column
qp-ndm:dpﬂh::ﬁ?;&hﬁ:::z:-ﬁlHﬂ*ﬂﬂﬂiﬂbﬂﬂ-
Balpit fur s o i i ok o i sospuay)
I—rn!’_rlﬂll‘lﬁrﬂﬂhﬂl-

pApppppE

s

oard of Tax Appesls bebd
m::u-lmml‘
paplial stok, q_ﬁhuur:mmhm

;
f
é
;
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whers business s sceepted, moneyn collected or insurance contracts
made. The securities may’ represent local lonna or investments in
New Jersey or elsewhere made from funde derived from similar
Insuranee eontracts with a business situs st those pointa™ They
may be the result of insurance setivities of many kinds, taking
place far from New York. If we were to assume that the intangi-
blea of a corporstion may have only one taxable situs, the mere
fact that general affairs of a foreign corporation are conducted by
general offipers in New York without further evidenecs of the soures
and eharacter of the intangibles does not destroy the taxability of a
part of thess intangibles by the state of the sorporation 's legal domi-
gile. The presamption of a taxable situs solely in New Jersey is not
overturned

Universal Insurance Company aod Universal Indemnity Tnsur-
ance Company have appeals involving the same questions. By
stipulation thess cases were consolidated for review below and
nppeal here.

Thess appellants nre New Jersey insurance sorporations, assesssd
by the City of Newark in the snme way, under the same statute and
with the same result in the state courts aa the sppellant in No, 448,

There are no significant distinctions between the cases, A man.
agement sorporation handles these companies st 8 New York offies,
where secounts are payable. Seven per cent of the business of
Universal Insurance Company originates in New Jorsay. The sor-
responding pereentage for the other company s not shown, As
in No, 449, the record is silent ms to the eharacter, source and nse
aof the seeurities and credita.

The judgments in both cases aro

Affirmed.

A trus copy.

Clerk, Suprems Court, U, 8.

1 Mstrepolitan Life Ina. Oo. v, New Cvleana, 308 U. & 208,
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SUPREME COURT OF THE UNITED STATES.

Noa, 449 and 456 —Ooromen Tenw, 1958,

Newark Fire Insurance Company, Ap-)
pellant,

449 [
Htate Board of Tax Appeals and The
City of Newark.

Appeal from the Court of
Universal Insurance Company and® Errors and Appeals of
Universal Indemnity Insurance Com-| the Btate of New Jersey,
mw.ﬁrﬁhml.

v,

Btate Board of Tax Appeala of the
State of New Jersey and the Clty
af Newnark, - L

s [May 29, 1939.]
Mr. Justice Fravurueres announsed the following opinion, con.

eurred in by Mr. Justies Stone, Mr. Justice Bricok, and Mr, Justics
DMoveLAs
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rigid and nrtifieal legal comcepts. Especially important is it to
abstain from intervention within the sutonomons ares of the leg.
ialative taxing power where there is no elaim of eneroachment by
the states upon powers granted to the national government. It
in not for s to sit in judgment on nttempts by the states to svolve
fair tax policles. When s tax approprintely challenged before us
is not found to be in plain viclation of the Constitution our task

s ended,

Chapter 236 of the New Jerney Laws of 1918, as applied to the
circumstanses of thess two cases, clearly does not offend the Con-
stitution. In substanes, such legislation has herstofore been found
fres from constitutional inflrmity. Cream of Wheat Co. v, Grond
Forks, 263 1. 8. 325, affirming 41 N, Dak, 530, During all the
vicimitudes which the so-called ** jurisdiction-to-tax'’ doetrine has
encountered aince that case was decided, the extent of o state's
tazing power over n eorporation of fta own ereation, recognieed in
the Cream of Wieat case, has neither been restrieted nor impaired.
That case has not been eited otherwise than with approval? Ques-
tions affecting the factional *‘situs’’ of intangibles, which reesived
full consideration in Cwrry v. MeCanless, decided this day, do not
coneern the present eoptroversies. Cream of Whea! Co, v, Grond
Forks, supro, nnd the cases that have followed i, afford & wholly
adequate basis for afirming the judgments below,
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L W. Lane, Potitioner, On Writ of Certiorari to

", the United States Cironit

Jean Wilson, Jehn Mo and Counrt af Appeals for the
Maricn, Parks Teath Cireuit.
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Mr, Justice Fruswrvmren deliversd the opinion of the Court.

The cosp in hare on eertiorari to review the judgment of the Cie.
euit Court of Appeals for the Tenth Clronit afirming that of the
United States Distriet Court for the Eastern District of Oklahoma,
entered upon o directed verdict in favor of the defendants. The
sction was one for $5,000 damages brought under Sestion 1979 of
the Revised Statutes (8 U, 8. ©, §43), by a colored citizen claiming
disariminatory

was granted, 306 U. 8, —, boranse of the importanes of the gues-
tion and an aaserted conflict with the deelulon in Guinn v, Unifed
States, 238 U, 8. 347,

The constitution under which Oklabomn was admitted inte ths
Union regulated the suffrags by Article IIT, whersby its **qualified
electora’” were to bo “'eitisens of the Btats . . , who are over
the age of twenty-one years'* with disqualifications in the case of
folons, psupers and lunaties. Soon after ita ndmission the
suffrage provisions of the Oklahoms Constitution were radieally
smended by the addition of & literacy test from which white voters
were in effect relleved through the operation of a *'grandfather
clapse. "'  The clanse was stricken down by this Court as violative
of the prohibition against discriminstion ‘on sscount of race,
eolor or previons sondition of servitude™ of the Fifteenth Amend-
ment. This ootlawry ceeurred on Juns 21, 1915, In the meantime
the Oklahoma general eleotion of 1914 had been based on the offend-
ing *‘grandfather clanse.’’' After the invalidation of that elanss &
special session of the Oklahoma legislature enscted a new schemn
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for registration aa a prerequisite to voting. Oklahoma Laws of The petitioner, & eolored citieon of Oklshoms, who waa the plain-
19185, Aet of February 26, 1916, e 3. Section 4 of this statute tiff below and will hereafter be referred to ms such, susd three
(now Seetion 5654, Okinhomn Statutes 1941, 28 Okla. St. Ann_ 74)! county elestion offlelsls for declining to register him on October
was ohviously direeted towards the consequences of the decision in 17, 1034, He was qualified for registration in 1816 bot did not then
Guinn v. Uwiled States, supra, Those who had voted in the general get on the registration list. The evidence is in confliet whether he
election of 1014, sutomatically remnined qualified voters. The new presented himself in that year for registration and, if so, under
registration requirements affected only others. These bad to apply what eirenmatances registration was denied him. Tho fnet ia that
for registration between April 90, 1918 and May 11, 1816, if quali- plainti® did not got on the register in 1918, TUnder the terms of
fled at that time, with an extension to June 80, 1916, given only to the statute he thereby permanently lost the right to register and
those “‘abeent from the eounty ., . . during such period of henes the right to vote. The central elalm of plaintif is that of the
tims, or . ., . prevented by sickness or unavoidsble misfor- uneonstitutionality of Bection 5654. The defendants joined isue
tune from registering . . . within sach time"'. The erux of the an this elaim and further insisted that if there had been illegality in
present controversy is the validity of this registration scheme, with & denisl of the plaintiff's right to registration, his proper recourse
its dividing line between white citizens who had voted under the was to the pourts of Oklahoms, The Distriet Court tock the case
' grandfather elause’' immnnity prior to Guinn v, Tnited States, from the jury sod its sction was afirmed by the Cirenit Court of
suprs, and citisens who were outaide it, and the not mors than 12 Appeals, It found no proof of diseriminntion against negroes in
days aa the normal period of registration for the theretofore pro- the administration of Seotion 5654 and denied that the legislation
seribod clas wha in eonflict with the Fifteenth Amendment, l:l". {2d) 980,
P The defendants urge two bars to the plaintiff's recovery, apart
m*mm%*mmvmzm from the constitutional validity of Seotion 5654, They say that on
ey 2 A0 1316 w22 Yo ot dhy 7 A, 310 and koo the plaintiff’s owy gasumption of its invalidity, thers is no OKla-
einet asd bo shall om “.&'ﬁmiﬁ‘,,m:a':.#; boma statute under which be eould register and therefore no right
Wﬂm%;ﬂ-%ﬂi—mu to registration has been denied. Secondly, they argue that the
“'mﬂfhmhm-rnnmmh state procedure for dstermining claims of discrimination must be
mumwm-ah-ﬁmu-a with wth employed before invoking the federal judiciary. These contentions
the thirtieth day of Jre; S600 oo} ) o Moy, N e will be eonsidered first, for the disposition of & constitntional ques-
ferwon under this provision unlses ha be #uck pareca waa abeest thon must be reserved to the last,
mmwmwum"w The fimt chjection derives from a misapplication of Giles v.
misfortuzs, m F_r::ﬂ [rovidsd that it shall be the
mandatory duty of every uﬁ-h regiviration certificates ts Harris, 169 U, B. 476, In that ease a bill in equity was brought by
gery qualified slostar wha veted ot grneral lectios bald in this state o behalf of himself *and on behalf of mere than five
ke T-:nrmu-mu.u.; November, 1914, without the a ealored man on
plieation of smid slestor for and, ta delivar wath certifieats b wieh thousand negross, citizens of the county of Mentgomery, Alabama,
alsetar if he i sill & M-hm-m--lmnnm-- " in effect nsked the federal court *‘to
registar wuch elector who voied In wnch slestion is November, 1914, shall similarly situsted'' which "
mot precluds o provent sush slestor from voilag in sny slecklon En thin sate; wapervise the voting in that State by offeers of the court.'" What
nad e L Yhuiae Sy S N relsaed sopletration by ax7 this Court called & *'new and extraordinary sitnstion'" was found
w&l’-:rlr m?ﬂﬁlﬁh lupnhhidu “gtrikingly'* to reinfores **the argument that squity eannot under-
requiring him b0 b WU T e ot b e 18 ML veplebrse take now, any more than it has in the past, to enforce politieal
of sither n'n':‘h’;-mnm"'-rm- -?ﬂ:‘:ﬂ rights"’, Hse 189 U, 8 st 4477 Apart from this traditional re.
Mfﬂmw#“ﬂﬂlﬁ hi ﬁ % Bes also, Tn re Bawyer, 184 T, B 200; Wakies v, House of M U A
S e, TR e S 8 ety el boef g % Fmr, B VIrk o e o, B 2
& Tt of the. vohum 28e Toiol 0 ot e e Do yon - v i
shall be sonslusive avidense of the right of wmch person to veta, !’
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striction upon the exercise of equitable jurisdiction there wns
snother diffienlty in Giles v. Horrds, The plaintiff thers was in
effect naking for spesifie performance of his right under Alshams
elestoral legislation. This presupposed the validity of the legiala.
tion under which he was elaiming. But the whels theory of his
bill waa the invalidity of this legislation, Naturally enough, this
Court took his elalm at ita fase valuos and found no legislation on
the basis of which specifie performance could be deereed.®

This case in very different from Gier v. Horris—the differonce
having been explicitly foreshadowed by Giles v. Horrl itself, In
that case this Court declared ''we are not prepared to say that an
actian at law eould mot be maintnined on the facts alleged in the
LL'* 189 U, B, at 485, That is preclssly the basia of the prasent
action, brought under the following *'appropriate legislation™ of
Congress to enfores the Fifteenth Amendment :

“‘Every person who, under eolor of any statute, . . . of any
Biate, subjects, or canses to be any eitizen of the United
Btatea . . , within the thereaf to the deprivation

lndllﬂ.lhﬂlbﬂﬂlﬁlﬂtﬂihqwt"hjﬁﬂlnlnlm“l}*.

The Fifteenth Amendment secures freedom from diserimination on
secount of race in matters affecting the franchise, Whasoover
“under eolor of any statute’’ subjects ancther to such diserimins-
ticn therchy deprives him of what the Fiftesnth Amendment se-
cures and, under Bection 1979 becames " Lisble to the party injured
in an aetion at law,” The theory of the plaintiff's petion is that

against him becanse that Seetion inherently diseriming-
torily, If this elaim is sustained his right to sue under B. 8. See-
BOTS the seetdons of the eonstitution somserning ﬁtlllog:
ﬂMrhmkHMhummunWh-ﬁd

orlglaal s eonld be eursd by an sdmisistration which defested thelr
tztant, Hlnr—y‘nim-h&ﬂqﬂhdwm

Lane va, Wilson of ol G

ton 1970 follows. The basls of this setion is inequality of treat-
ment though under color of Inw, not denial of the right to vote
Compare Nizon v, Herndon, 270 U, 8. 536,

The other preliminary objection to the maintenance of this setion
i likewiss untenable. To vindieats his prosent grievanss the plain-
tiff did not have to purmge whatever remedy may have been cpen
to him in the state courts,. Normally, the state legialative prooes,
pometimes sxercised through ndministrative powers conferred on
atate sourts, must be comploted before resort to the federal eourts
can be had, Prentis v. Aflantic Coast Line Co,, 211 T, 8. 210, But
the staty prosedure open for one in the plaintiff's sitnation (Seetion
B4604) has sll the indicia of o conventional judisisl prosesding and
dnen not eonfer upen the Oklnhoma eourts any of the diseretionary
or initiastory fupetionn that are characteristie of administrative
ngencien, See Seotion 1 of Article IV of the Oklshoma Constitu-
tion; Oklakoma Cotlom Ginmers' Ass'n v, Htele, 17¢ Okla 243,
Barring only exseptional eircumstances, see 0.9, Gilohrief v. Inder-
borough Repid Tromsit Co., 270 U, 8. 150, or explicit statutory re-
quirements, e, g. 48 Brar, T76; 50 Bear. 788; 28 0. 8. C. § 41(1),
resort to a federal court may be had withont first exhausting the
judicisl remedies of state courts Bocon v, Rutland R. R., 232
U. 8, 184; Pasific Tel. & Tel, Co. v. Kuybendall, 265 U. 8. 196.

We therefors cannot nvoid possing cn the merita of plaintif's
constitutional elaims, The reach of the Fiftesnth Amendment
mmbrummthnnmu:hmm-
mdmmumby&“dmﬂdﬂ%mﬂ-
less of racs or color, has been amply expounded by prior decisions.
Fuinm v, United States, 208 17, 8. 347 ; Myers v. Anderson, 238 U. 8.
888, The Amendment nullifies sophisticated as well as simple
minded modes of diseriminntion. Ituhwu;ummmz
quirements which effoetively handicap exeraise franchise
the ealored race although the abstract right to vote may remain un-
restrioted as to race, When in Guinn v. Unifed Sfafes, supra, the
Olklshoma *grandfather clause'' was found violative of the Fif-
mmgmmwﬂ&t%ﬁ
of devising n new registration system eonsonant with her own
ecal ideas but also consistent with the Federal Constitution. 'We are
compelled to eonclude, however reluctantly, that the legislation of
1916 partakes too much of the infirmity of the grandfather
clvuse"' to be able to survive.
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Beetlon 5652 of the Oklnhoma statutes makes registration s pre-
requisite to voting? By Beotions 5664 and 5659° all citizens
who were qualified to vote in 1916 but had not voted in 1014 were
required to register, save in the exceptional cireumstances, between
April 80 and May 11, 1616, and in defsult of such registration
were perpetunlly disenfranchised, Exemption from this onsrous
provision was enjoyed by all who had registered in 1014. But this
regiatration was held under the statute which was condemnped in
the Guinn case. Unfair diserimination was thus retained by suto-
matically granting voting privileges for life to the white citizens
whom the constitutional * grandfather elnuse’’ hnd aheltered while
mbjecting eolored citisens to 8 new burden. The practical sffect of
the 1916 logislation was to nesord to the members of the negro race

Ing in elreumstances which do not eneourage initiative and enter-
prise, To be sure, in exceptional cases a supplemental period waa
availnble. But the narrow basis of the supplemental registration,
the very brief normal peried of reliaf for the persons and purposes

l"]lmhﬁmﬂﬂﬂmmhﬁmawﬂ

un elsctor under tha and na slector shall rﬂﬂ
h-ﬂrmmnﬁn—.muumnu o

it in this
'””n?"‘ﬁﬁ'"'.' .Mw“'hﬂp:l:i“hh
u.huu'nr ﬁﬂh'mﬂr.ﬁm,m'm“u-m
ﬁ,-l..-u.umu-m of thia Aet, snd &b shall be the duty
m&ﬂtﬂl‘lh weh elestorn in thelr preeinet under
the terms provisloms of ikis ‘twaniy daye bafors the dats
nrmqﬂmm umdhﬁa‘ Proaines
mh&h&-:.;?whw ﬂ-rbthlﬂllﬂl-
Teglstras af any otber time -nwmhiﬂm
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in guestion, the practical difleultios, of which the record in this
enng gives glimpees, inevitable in the sdministration of such strict
rogistration provisions, leave no escape from the conelusion that the
means chosen ns substitutes for the lnvalidsted * grandfather
clause'" were themselves invalid ander the Fifteenth Amendment.
They operated onfairly aguinst the very clas on whose behalf the
protestion of the Conatitation waa here succesafully invoked.

The judgment of the Cirenit Court of Appeals must, therefore,
be reversed and the canse remanded to the Distriet Court for fur-
ther proceedings in astordance with this opinion.

Mer. Justise MoReynowrs and Mr, Justice Burien think that the
court below reached the right conclusion and that its judgment
should be afirmed,

Mr. Juatice Dovatis tock no part in the consideration or dispo-
sition of this case.

A true eopy,

Olterk, Suprema Cowrt, U, 5.
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ns Collector of Internal Revenue,| On Appeal from the Dis-
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Jossph W, Weodrough and Ella B.| Nebrasks
Weoodrongh.
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[May 22, 1930 ]

Mr, Justise Fuaveruwres delivered the opinion of the Court.

‘The case is here under Bection 2 of the Act of August 24, 1937

(60 Btat, 751}, as n direct appeal from & judgment of a district
court whoae ' decision was against the constitutionality " of an Act
of Congress. The suit below, an action at law to recover a fax on
income claimed to have been illegally axncted, wns disposed of upon
the pleadings and turned on the single question now befors ua, to
wit: Is the provision of Bection 22 of the Revenue Ast of 1932 (47
Btat. 169, 178), re-enscted by Beetion 22(n) of the Revenue Act of

1936 (49 Stat. 1648, 1657), constitutional insofnr as it ineluded in

the "'gross income'’, on the basis of which taxes wers to be paid,
the eompensation of *' judges of courts of the United Statm taking
offles after June 6, 1952, h

That this is the sole jmsue will emerge from o simpls statement of
the facts and of the governing legislation. Joseph W, Weodrough

was appainted o United States elrouit judgs on April 12, 1683, and |
qualified as such on May 1, 1883, For the calendar year of 1936 a
Jjoint incoms tax return of Judge Woodrough and his wife disclossd
hia judicial salary of §12,500, but claimed it to be constitutionally |
Immune from taxation. EBinee it was not incloded In *'gross In- |
come'’ no tax was payable. Bu a deficlensy of $541.60
was smsessed on the basia of that item, whizh, with interet, was pald

under protest. Claim for refund having besn rejectad, the present
sult was broaght, and judgment went against the Collector, The |
nssessment of the present tax was technisally under the Ast of |
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1535, but thut Act merely earried forwasd the provisions of the Act
of 1582, for the inclusion of pompensation of ** judges of courts of
the United States, taking office after June 6, 1932" which had been
similarly incorporated in the Hevenus Act of 1934 (48 Buat. 680,
G86-887). Therefore, the power of Congres to inelude Judge
Woodrongh's salury ad & eirenit judge in his ' gross income'" must
be judged cn the basis of the validity of Bection 22 of the Hevenue
Act of 1632, and not as though that power had been originally ns-
serted by the Hevenus Aet of 1036, For it was the Act of Jtne 6,
1532 that gave notice ta all judges theraftor to be appointed, of the
new Congressonal poliey to inelude the judicinl sslaries of such
judge in the assessment of income taxes, The fact that Judge
Woodroungh before he beeame & eirenit judge and prior to June 6,
1932, had been n district judge is whelly irrelevant to the matter in
tssur, The two offices have diffsrent statutory origing, are fillsd by
separate nominations and confirmations, and enjoy different emolu-
ments. A new appoistes to a cirguit eourt of appeals cecupies o
new office no less when be is taken from the distriet bench than
when ho fa drawn from the bar.

By means of Section £ of the Hevenus Act of 1532, Congress
sought to avoid, st least in part, the consequences of Evons v. Gore,
053 17, 8. 245, That case, decided on June 1, 1620, ruled for the
first time that & provision requiring the received by
the judges of the United States to be ineladed in the ** grom incoma'"
from which the net inccme is to be computed, although merely part
of n taxing messure of general, non-diseriminatory application to
all enrners of incomes, s sontrary to Artiele ITT, § 1 of the Conati-
tution which provides that the * Compensation'' of the ' Judges''
"Mmlhwﬁmwmﬂmhm" Boo
nlso the separate opinion of Mr. Justise Field in Pollock v. Form-
ere’ Loon & Trust Co,, 157 U. 8, 420, 586, 604 of seg. To be sure, in
n lotter to Becretary Chase, Chisl Justice Taney expressed similar
views.! In doing so, he merely gave his extra-judicial opinion,
nsserting ut the snme time that the question eould not be sdjudi-
enied.? Chief Justice Taney's vigorous views wore shared by At-
U’ﬁ{ﬂhmnﬂnuh;ll,ﬂﬂ,ﬂﬂﬂh“hm

* Boe Juigmess in Commbasbonnr of Ineomp
ruing Beetian 1 1 i ot e Tas, & (s, . K.
Y T of e miney of » Juigs s
B olee ; Mlssy Tedge v A Baskachiwas [1837]
0 L. & i, the British Norih Ameries
it o N e « shall by fioed
Ret, 1982, of Baskatebuwnn. In comnmstion wiih the Inecms Tax
Ferther
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charged them with the common duties of eitisenahip, by making
them bear their aliguot share of the cost of maintaining the Gov-
ernment, s to trivinlies the great historis experience on which the
framern based the ssfeguasds of Articls II1, §1.° To subject them
to & general tax in merely to recognize that judges are also citizens,
and that their particalar function in government does not generate
an immunity from sharing with their fellow citizens the materisl
burden of the government whoss Constitution and laws they are
charged with administering.

After this case cnme hers, Congress, by Bection § of the Publie
Balary Tax Act of 1939, amended Section 22(a) so as to make it
applicable to ' judges of courts of the United States who took cffice
on or before June 6, 1930.'"" That Seetion, however, ia not now
before ua. But to the extent that what the Court now says i incon-
nistent with what wes said in Mides v. Grohem, 268 U, 8, 501, the

Intter cannot survive
Judgmend reversed.

Mr. Justiece MoReyworos did mot hesr the argument in this
causs and took no part in its consideration or decision.

A true copy.

Clerk, Buprems Court, U. 8,

The Revenue Act of 1834, applieable oaly to faeahls Mgl

w Deeember 81, 1684, and thlln:lblﬂt,' lppﬁ-ﬂ.mnlr to

mﬁb:hu.{thmhrﬂ,lwl, contain the same

T oo S Th i e a
n

mm;uamummﬂmmrmn
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and
flod elnim for refund; It was denled, Claiming the tax that
m-muwmmmamz
that therefore § 22(a) umuummnmnna
mﬂmﬂmﬂmmnmhmdmm
The ecllestor moved Lo dismiss The sourt held the Act unconstity.

afrmhrmb!ﬁ:ﬂiudlm“ "' The history of
thepmtlludﬂmlﬂduhknlﬁyn!mﬂdhjnﬁn
Mmﬂm;.-ﬂhﬁ;hdhnﬂﬁhmﬁﬂu—:dn
abwclute Tyranny over these States , . . Hao has obatracted the

payment of thefr salaris,
Muﬂmﬂmmmm!w purposs
of §1 of Art, TIT, ' P

tndmtlndum'hhhmhh-h[nmﬂﬂmﬁusuﬂl
"I"'ﬂﬂnlhw!mmr-m-mnmmm

'h'dhl-lu.w.u,..m,uum

would smount to nothing . . . " (The Federalist, No, 78.)
“'Next to permanency in offies, nothing can contribute more to
mmwﬁnwm-mmmmm
port . . . Inthpmﬂmdhwmmqm
vver @ man's subristence amonnts to o power over his will |, | .
mmmmmmﬂmhmthu
Boen canse to lament the want of presise and sxplicit precantions in
the Btate constitutions on this head. Some of these indeed huve de-
mmmmmuhwmmm
mmwiuhmmmmmm
hmmmuym»mhmum
Bomething still more positive and unequivoenl has been svinced to
be requisite . . . This provision for the support of the judges
mmmummmimumhm
mmwﬂmmm:mmﬁmmﬂ
affords o better proapect of their independense than is diseovershls
in the constitutions of any of the Sistes in regard to thelr own
judges'" (The Federalist, No. 79.)
lﬂlﬂllmmw"mhllﬂmm
ulbr.-hﬁﬂhumn!ulu,mhnhum:mm.
and indeed & mere mockery . . "' 2 Btory, §1628. Chan-
oellor Kent said: *'The provision for the permanent suppart of the
Judges is well ealoulnted, in addition to the tenare of their offies, to
give them the requisite independence. It tends, also, to scours &
suecession of loarned men on the bench, who, In eonssquence of a
eartuin undiminished support, are enabled and indused to quit the
lnerative pursnits of private business for the duties of thal im-

The first judicial eonstruetion of the clause wan by the eireuit
eourt of the Distrist of Columbis in 1803 in the cass of United
States v. More® The court was compossd of Chief Justice Mar-
shall, Chief Judge Kilty, and Cirenit Judge Cranch, The opinion
was written by Judge Cranch. The court sustained a demurrer
to an indistment charging that More, & justice of the pease, under
eaolor of his offfes, exacted an illegal foe, 12 centn, for giving judg-

4 The opinion s set forth in & fostaots st . 100 of s, § Cranch
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ment uptn & warrant for & small debt. The isus was whether
Act af Congress abolishing fees of justices of the in the
trist of Columbls could affect thoss who seeepted
sions while the fees

i
ve

:
;
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:
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i during their confinuance in office. The set
of 27th of Februnry, 1801, which sonstitutes the offles of
bavo for their services in holding their courts |
pensation is given in the form of fees, payabls the
are rendered . , . That his [the justice's] compensation
mhmm&mﬂmhm“w
s 0 nevesdary consoquence from the provisions of the constitution.
+ « + If his compensation has once boen fixed by luw, o subse.
quent law for diminishing that compensation (& forfiori for abofish-
Mil]mmmmnfthmﬁuﬁuhhmﬂnm
in offiea; . ., ™

The firt attempt to tax compensation of federal judges wan dus.
ing the Civil War. Seotion 86 of the Aet of July 1, 1862, levied
"mulnhﬂudnﬁmwwmwmbm T T
service of the United Biates , . | when exeeeding the rate
nrﬁ:hmdmduummmmantwﬂflhmwmn
mlmnhﬂthanﬂd:hnndrddﬂ[n!",mdm&h-
mum‘uummmmm, These genoral
mrﬂmmmhﬁ-maﬁuﬂhmm
Lhumpuunmmrthnh-imndﬁuhdﬂﬂmﬂm
EkhB;hﬂndMnrll.lﬁH,Ir.MJmﬂuTw
protesied to the Seeretary of the Treasary. In the course of his
lottar,* he sadd :
"Thaminquuum,umiuhrprnit,ﬂ-immmm-
uﬂunﬂ.miﬂnﬁmwmnduhmhdw
mmmﬁhmmdtmhwhm-mmh
mmmmmmumph-mudmmu
"miwkmdmmFﬂw&m

g’;é
i

mmhhhyﬂmﬁhﬁ-mﬂmmmm
mmh,udlnudn-upimilwmmhndlhum

Te 108, 18 Btat dTR,
# Printed 1n 187 T, & at p. FOL
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the supision of any such influence, the power to reduce thair som-
mhwmmmﬂmu

legialation,

Mnndmﬂnhnﬁ-dﬂumnﬂﬂmﬁﬁ
mmmmmumdﬁnhnm
Mm.muhﬂmmm-muumqu
ﬂllhhhm-luﬂhhﬂmm&m-
indirect, that might by possibility in times of politiesl exeitement
warp their judgments. , , .

"'Having been honored with the highest judicisl station undss
mml!ﬂhhhmwlhurmhw
ﬂ%mmmummtum
government, and not by any aot or word of mine, leave it to be
mupposed that I sequissce in & measure that displaces it from the

aguinat the authority you have exereised under this ast ‘of Con-
gress, and request you to place this protest upen the publis fles
ﬂmd—-mmﬂulmdmmﬂh‘hw
power to preserve and maintain the Judieial Department in the
putition nnd rank in the government which the Constitution has
nasigmed to it "
mmumm.u-uu-mmnd.uum
quest, the Court, May 10, 1868, ordared the letter entered on ita
records, mmmmummwm
mummmmm-nm
mamumumn:m-m
He rendered an oplnicn in substantinl secord with the views sx.
pressed in Chisf Justice Tansy's protest. 18 Op, A. @, 161 Ae-
cordingly, the tax on the compensation of the President and of
Jjudgen waa discontinued and the amounts theretofors ealleeted from
Mmmwﬂ—mmmwﬂm;m
wm#&mﬂﬂmmmm
by Congroms. S-er.ﬂﬂdﬂlﬂn.ﬁnmﬂtmlﬂ
Heat. 308,

In 1889, Mr. Justics Miller, & member of the Court since 1863,
mald

-m-nmumm&;m.

i



[} O'Malley va. Woodrough,

‘“The Conatitution of the United States hns placed meveral
limitations wpon the general power [of taxation], and . . . some
of them sre implied. One of its provisions is that neither the
President of the United Btates (Art. IT, sse. 1, par. 6), nor & judge
of the Buprema or inferior courts (Art. 111, see. 1), shall have his
salary diminished during the period for which he shall have besn
elected, or during his continuance in office. It is very clear that
when Congress, during the Iate [Civil] war, levied an income tax,
nnd placed it as well upon the salaries of the President and the
judges of the sourts as thoss of other peopls, that it was & diminu-
thon of them to just that extent."'

Although the Insome Tax Act of 1854 said nothing about the

joining in the decision that the Act was aneonatitotional. Pollack v,
Farmers" Logn o Trusf Co, 167 1. B 429, 604-606. Mr, Justice
Field, who was eonflrmed the dny this Court ordered Chief Justice
Taney's letter entered on its resords, had taken his plase upon thia
beneh at the beginning of the following term. His opinion resited
the focta of that ineident and quoted extensively from the letter,
which was printed ns an appendix to the volume of the reports con-
taining the opinions in the Pollock ense. 157 U, B, T0L The Jus-
tice ended his discussion of the matter by stating his belief, based
on information, that the opinien of Attorney General Hoar had
been followed ever sinoe without question by the Tressury. And,
upon reargument of the esase, Attorney General Olney sald in kis
brief: *“Thers has never boen a doubt since the opinion of Attorney
General Honr thet the salariea of the Prosident and judges were
exempt. "

The Hevenue Acts of 16139 and 18161, baing the first two nfier

O'Malley va. Woodrough. T

reporis of the congressional eommittess having the mensnre in chargs
indisate that the Congress was in doubt as to the constitutional va-
lidity of that provision and intended to have the question decided by
the courts.® The gquestion wan raised and presented for decision in
Evans v. Gore, 253 U, 8. 245, The Colleetor ineluded the salary
for 1818 of Judge Evans, appointed before ensctment of the tax-
ing statuts, in gross insome Had it been exeluded, be would
bave had no taxable fncome. He paid the tax and brought suit to
recover the amount so exanted. The United States district eourt for
the western distriet of Hentucky held him ot entitled to recover.
But, after argument by eminent counsel inclnding the Bolisiter
General, this Court held that the cliuse deelaring that compensa-
thon of judges ““shall not be diminlshed during their continnanes in
office’’ prevents diminution by taxation and that it has been so
oonstrued in the astusl practics of the government.

For the purpose of disclosing the reasons for and tros meaning
of the clanse forbidding diminution of compensation of judges,
the opinon of the Court, written by Mr. Justiee Van Devanter,
brought forward statemenis of Alexander Hamilton, Chief Jus-
tioe Murshall, Justice Story, Chancellor Keont, Chief Justice Taney,
Justice Fietd, Attorneys Genersl Hoar and Olney and others.

Bpeaking for the Court, be aaid :

""'With what purpese does the Constitution provide that the som-
penastion of the judges “shall not be diminished during thelr son-
tinuancs in office.’ Is it primarily to beneflt the judges, or rather
to promote the publis weal by giving them that independence whick
makes for an impartinl and eourngecns discharge of the judieial
funotion! Doen the providon merely forbid direet diminution, sneh
a8 expresaly redocing the compensation from a greater to o leas
sum per year, and thereby leave the way open for indirest, yet
effective, diminution, such s withholding er calling back o part as
& tax on the wholet Or, does it mean that the judge shall have a
sure and continuing right to the eompensstion, whareon he confl-
dently may rely for his suppert during his continusnes in offiee, 85
that he need have no apprebension lest his sftustion in this regnrd
may be changed to his diandvantage?"

“ . . . The primary purposs of the prokibition againat dimi-
nution was not to benefit the judges, but, like the clanse in respect
of tenure, to attract good and competent men %o the bench and to
promote that independence of action and judgment which is easen-
tlal to the malntenancs of the guaranties, lmitationa and pervading

WH, nmnnﬁum #9; Ben. Repl No. 817, 850h
m,n’-':-.;uhu » = ;



' Malley va, Woodrough. ?
curing the indspendence of the judisiary intended to protect the
compensation of the judges from assanlt and diminution in the
nams or form of o tax? Could mot the parpose of the prohibition
be wholly thwarted if this avenue of attsck were left openf Cor-
tainly thers is nothing in the words of the prohibition indicating
that it is directed sgainst one legislative power and not another;
and in our opinion due rogard for its spirit and prineipls requires
that it be taken as dirested agninst them all."

Mr, Justice Holmes wrote s dissenting opinion, in which Mr,
Justice Brandeis joined. 'With that expression his opposition to the
decision ended. Two years later, in Gillapis v, (klskoma, E57
. 8, 501, writing for the Court, invalidating & state tax upon net
{noome of & lessce from sales of his share of oil and gas recsived
under leases of restricted Indian Iand, he ssid (p. 606) : '“In ceses
whero the priseipal i absolntely immune from interference an in-
quiry ia allowed into the sources from which net income is derived
and if & part of it comes from snch a source, the tax is pro tanfo
wimmr,!m'lﬂd'rnﬂﬂmiﬁﬂ.!.ﬂi:lmh
lataly illustrated by Evons v, Gore . . " And in that case he
lﬂhdmthmﬂ:.upﬂh;rmjdnlwwtnl‘w
v. Maryland, § Wheat, B16, 431, that *the powef to tax involves the
power to destroy."' Huthdtp.EM]ﬂﬁwdhwhﬂﬂ
O Co, v, Oklghoma, 340 T, 8. 522, the sintement of the cpinion
{p. 530) that **A tax upon the leases i & tax upon the power to
mmmmnmdummwumm*m

Mies v, Groham {W},WU.E.WI.MHM}N{I}.
Revenus Act of 1918, (condemned in Evens v, fore) when spplied
to compensation of Judge Graham, appointed after itn ensotment.
Mr, Justice Holmes joined in the decision. Mr. Justice Hrandeis
merely noted dissent.

In the eonrse of the opinian, we baid:

“'Thoes the clroumatanse that defendant in error's appointment
pume after the taxing Act require o different view soncerning his
right to exemption! The acswer depends upon the import of the
word ‘compensation’ in the sonstitutional prevision.




uﬂuuwwjdbumu.h_[mwmuT

statute prescribing salaries for

Judipns
puﬂdﬁﬁmﬂgﬁ,ﬂﬂ]h&ﬂﬂudﬂuiuvmnmﬂ&'wﬂ
huhm—Mrmnuﬂnuﬂehnurutnumﬂnwtﬂﬁhu—
duudnlui-hrlh-mtﬂﬁ:mhpo-d. Ho judge is re-

quired 1o pay & definite percentage of his

n“hdh!“ut"'ﬂﬂﬂrlﬂlhmnu'1&

nuhdlsmﬁrﬁtnﬂuUﬂhjm“‘ Prom the

m'mmﬂdﬂlﬁhm

Hﬂ.wnlrﬁuihwmhmmﬂ-
fm“!ﬂwmlm.mmmmu
The plain purpose was to require all judges to
pensation & an item of ‘gross income’, and to tax this
Constitution,
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0*Malley va. Woodrough. 1

The power of Congress deflnitely to fix the compensation to ba
rectived ot stated intervals by judges thoreafier appointed is clear,
It ks equally clear, we think, that thers i ne power to tax o judge
af m court of the Unitéd States on ascount of the salary prescribed
for bim by lsw."

In O'Domoghue v. United Siales (1033), 288 U, B, 516, we com-
strued the Act of June 30, 1832 reducing the salaries of all judges

that eass and Miles v. Grahom, it declares that the latter *'cannot
survive,” But the decision of today fails to deal with, much less

%
E
:

And mimilarly worthy of attention are the
opinions of the Attorneys General and other public oficials follow-
ing the reasoning of Chief Justice Taney.

Now the Court cites, sa if entitled to prevail against those well-
sustained opinions and the delibornte judgments of this Court, op-
mm—ﬂhdudnpmmﬂuumthum-ﬂ:'mh
0 deemed—of English speaking judges in foreign countries,

nuhn.hwwhﬁinﬂ-dﬂﬁmn!ﬁhsgrfgﬁf:
Judges v. Attorney-General of Saskatchewon , 1D,

200, construing income tax statutes of Saskatchewan, Neither the

Dominion nor the Provinee has any law forbidding diminution of
compensation of judges while In office and that deeision has nothing
ta do with the question before me The Australian and South
African eases eited, footnotes 0 and 8, involved construction of

E
F

18 44 108, 107, 47 Biak. 401, 400,



mwhhudm:qwhwmmm The
ﬂﬂhhﬁh%ﬁndﬁnwmmdmh
thnj.uﬂ,mmm;i—.h&m
ﬁtﬂuﬂlﬂlﬁdﬂhﬂﬂhiﬂlﬂ.imﬁ-m
of stats judges may not be tazed.

mmma-.mnﬂmmnmpﬂ

expressed; none may be implisd. Its enqualified eommand should
ba given effest,

Fummrhaﬂﬁﬂﬁlindhutuwﬂv-nhm.hhb
pﬂnu%wwﬂyhm&“lﬂnﬁhwﬁm
h-ﬂmhlnﬁ-ummﬂnmndwmm
gret that another landmark has been remeved,

1 am of opinion that the judgment of the district sonrt ahould
be affirmed.
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FELIX FRAMKFURTER 1

U"J CAMBRIDGE. MASS. }’ J
A |
A |

' 182 Brattls Street i
Kovember 17, 1888

Dear Mr, President:

At Hyde Park you asked me to look into the
work of Circuit Judge Stephens of Californis, Circult Judge
Hoaly of Idaho, and of a judge in Montana whose name at the
moment had escaped you.

Having examined the reported opinions of Judge
Staphans and Judge Hemly, mp well as the decisions in which
thay participated without writing, I now enclose two memoran-
da, I hope sufficlently brief, giving the results of this sur-

voy.

i ik

But I am sorry to say that I am not abls to spot
your Montans judge, for I can hardly bellewe that you had r
either Judge Baldwin or Judge Pray in mind. If, however, it
ghould be sithar, I can sand you a pemorandum very gquickly,
for I have examined the opinioms of both.
Faithfully yours,

)?‘_{_4'_ ?m-:tf bentle,

The President

-—— — e ————— e ——



CIRCUIT JUDGE WILLIAM HEALY iR
thhhn'hMMerﬂﬂuw.ﬂﬂu

his reportsd opinicns,nor the cases in which he participated but did not write, af- .

ford an adequate judgment upon the bent of Judge Healy's mind or his constititiessl .

outlock upon politico—scomomic iesuss. 8o far as his votlng record indicates trends,

1t 1s e of iberality. The style of his opintons 1s luold, less weighed down with

dreary quotations and lagal jargon thm ia the way of 8o sany judges. But he has mo !

radius-1ike guality; there i no real distinetios of utterance and no manifestation

of learning in the service of wisdow.

1. Congtitutional Cases.

He hag written in only two cases which come within this gemeral 5
field. Paresino Lusber Co. v, Marshall, 86 F (24) 208, was & rather sisple case, \ :
eadily governed by the Suprems Court's declsion in Mysrs v. Bethlshes Shipbuilding
Co. The other, Cerritos Gun Club v, Hall, 86 F (24) 620, mrose under the Migratery
Bird Treaty Act in which Judge Healy dealt with sose procedural probleme.

2. Adeinigtrative Agencles.

Judge Healy has written snd participated in a mumber of cases
in which he has shown hospltality towards the administrative procsss both of the Sec-
urities and Exchange Cosmission and of the Hatlonal Labor Relations Board. FBut theass
mummtnm“mmlhmﬂ.!.ﬂ.m-{wm
87 ¥ (2d) 259, and Consolicated Mimes v, S, E, (,,97 F (24) 704,) Judge Healy followsd
the lead of the Circuit Court of Appeals for the Second Cireuit, while in the Labor
Board cese (K, L. B, B, v, Oregon Worsted Co., 96 F (2d) 185,) he had the bemefit of
Stone's opinion in the Greyhound case.
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8. Iszation.

© Nor have the tax cases that bave thus far cose befors Judge
Healy furnished the proper litsus paper for a test of his mind on more fundssental
logal issuse affecting taxation. Cossissioner v. Oerstle, 95 F (2d) 587; Mead v,
Hsloh, 95 F (2d) 617; Bagnell v. Commissioper, 96 ¥ (2d) 956; and Strauss v. Cos-
missioner 97 F (2d) 649, are either conventiemal decisions or opinions which, how-

ever lueid, do not touch the merve center of comstituticmal comtroversles in the
domaln of texation. '
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CIRCUIT JULGE ALBERT [, STEPHENS

While all of Judge Stephens' reported opinioms have besn canvassed,
it is assumed that the qualities of his mind and his outlook upon pelitico-lagal
quagtions are to be gleansd from his opinioms im public law controversiss. This
mesorandus, therefore, restricts itself to these, and, is not comcermed with ord-
inary privats law litigation.

1. Conptitutiomal [aw,

It is fair to say that during his short temure Judge GStephems
has not besn adequately tested in the domain of Comstitutiopal Law. He seems to
have written no opinicas dealing with powers of governsent, sxcepting Gun (lub v,
Eall, 96 ¥ (End) 620, arising under the Migratory Bird Tresty Act, and Fesser v.

Juneau,87 F (2nd) 648, dealing with m clty's implied powsr to lease a wharf, Both
thege opinions reached sound enough comclusiems, In the light of the authorities.

they were not difficult to resch, and give mo indications as to his gensral com-
stitutional outlook mor his ability to meet more’ complicated comstitutional prob-

leams,

2. pdminigtrative Agenciss.
a, HNatiopal Labor fislatiops Bomrd

He has written no majority but only two comcurring opln-
ions. In Ny L, B, B, ¥, Carligle [usber Co., 84 F. (2nd) 158, he added
some cossonsensical observations to Judge Haney's majority m,
which incidemtally imdicates that he has probably a liberal attitude
toward the rights of workers., In N, L, B, B, v, Star Publishing Qo,,
87 F (£nd) 485, he again appended comourring resarks to Judge Haney's
sajority opinion sustalning the Board in its order against the Seattle



[etgars, abergs

A

L)

Etar. mtmmgmmuhnmmm
Hewspapsr Gulld and the A. F, of L., and Staphens' concurrence was a
mtﬁthlﬂl-dhj“ththlﬂhrhlﬂmitm
to live up to the purposes of tbm Wagner Act, and that ite viclatlion

was dus to the dilemma presented to the pewspaper by intermal labor
strife. )

b. Imsigration
In two cases Judge Stephens upheld the rulings of the
Department of Labor, elthough in ope case real hardship was antalled:

Ex _parte Mupes, 85 F (Znd) 41; ging v, Director, 88 F (2nd) 888,

-5 m'

#ig opinions dealing with taxation show no marked trand. Sew-
aral weres on the record inevitabls declsioms for the Government. Othsrs ware
rulings against the Oovermment, In Cosmigsioner v, Lyoms, 87 F (2nd) 70, L5 a
docision sgainst the Government based on the interpretation of a leases, In 0. 8.
¥, Southwostern Cesent Co., 97 ¥ (2nd) 415, Judge Stephene dissented from a de-
miumfmxmummutmntmfndmmhmmuuud:ruﬂm
ma-m.mﬁuﬂﬂm. Hers Judge Stephans ccmstrusd the resolu-
tion rather stiffly against the Govermment's contentiom.

4. [Pederal Jurigdiction.

In two cages, Bowen v, Johnson, 97 F (2nd) BEO, and foyalty
Service Corp, v, Los Angeles, 88 F (2nd) 551, Judge Stephens wrote lueid opinione
cenfining the jurisdiction of the fedsral courts to appropriate limits. In both

cages prior Suprese Court decislions easily paved the way for his cpinloma.

5. (epsral Observations as to style apd sywpathies,

On the whole the opinions of Judge Stephens are well conceived



and lucidly expresesd, but develd of distinction, Kor do they give evidence of
learning.

The materials are insufficient for decisive judgsent as to his
syspathies, The Carlisle Lumber opiniocn sanifests recogaition of the place of
the worker in the law, while the Star Publishing opinion pot unnaturally syspath-
izes with an esployer caught betwsen two urilons. His dissent in the Southwestern
Portland Cesent Co. case strains a point in favor of the taxpayer, while his ap=
inion for tbe majority in Firesan's Pund Go. v. Kemnedy, 97 ¥ (2nd) 842, refussd
to avall iteelf of the legal remsonlng sdvanced by Judge Haney's disasent, leading
to recovery for an injured party under a 1iability insurance pelicy.
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A LETTER TO HITLER
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The Boston Evesing Transript, December 3, 1938



Feeling that this letter is worthy of wider cir-
cwlation, a small growp of ritizens of Beston and
Cambridge bave provided the funds necessary to
reprint il

0 0 0 0 IR0 N N N
A LETTER TO HITLER

SIR:

As 1 st at my desk meditating’on 3 Christmas
book article for the Boston Evening Transcript, I
mmmxmgmuhdh“wcnp
peeficld,” you constantly intrude into whatever lam
about to write. The American Christmas season is
an offspring in large measure of the German Chrlst-
mas — that jolly and comfortable celebration which
ruined; and your hostility towards the doctrine of
the Prince of Peace will not down. It is a period
when we like to think of the birth of a Jewish
baby in Bethlehem of Judaes; but the unspeak-
able obscenities which have characterized the Ger-
man treatment of that proud and usthappy race are
the product of your book and are carried out at the
instigation, explicit or implicit, of your ministers,

The capital of the Christian world is Rome; but
nowadays Rome mainly suggests the policy of your



ally, whose warriors have hosribly mangled men,
women and children in Ethiopia and Spain, and who
is now blindly fellowing you in excluding from his
nation those who, like Jesus of Nazareth, are of Jew-
ish blood.

At this sexson of the year it is customary in our
country to give toys to the children. In the pas
enasny of these toys have eome from Crechoslovakia
and many of them have come from Japan. Yoo
have destroyed the first of these countries and your
party has instigated in what is left of it the same
regime in Germany. The second of these countries is
your ally and is prosseuting a war against the Chinese
dustinguished by the callows indifference to suffering
which seems 1o be the policy of Fascist nations.

The Christmas period is abo a period in which
men tum naturally to the Christian church. The
most distinguished Protestant minister in Germany
is, so far as [ can learn, either in a concentration
camp or otherwise obscurely imprisoned for saying
that God has some righss, even in Germany; and &
Catholic cardinal in your city of Vienna was re-
cently mobbed withous rebuke by a body of your
followers.

That the German people have suffered many un-
merited injuries in the last quarter of & century is

these injuries, however, you, more than any other
single person in the world, are responsible for un-
locsing a torrent of hate, of bigotry, of persecution,
of violence, of fear. Ido not know what Christmas
will be like in Germany. In my own country it will
not be a happy time because you and your party
have injured all those concepes of brotherhood, of
gentleness, of tolerance, of respect for the personali-
ties of others which we in this country like to think
that Clerisemas represenia,

It has been customary on this paper, I am in-
formed, to draw up lisss of books which can be
recommended o readers who desire to give suit-
able presents to their friends. My associates, better
informed than I am about current fiction and con-
temporary poetry, in other columns of the Tran-
scripe will make their recommendations of novels
and books of verse. My task is to draw up a list of
general books mitable for this purpose. The resson
1 find the task difficulz is that your shadow falls over
the pages of these works, devoted au they mainly
are to the analyss of s world of violence and blood-
shed which must apparently continue its mad course
until you are one with Attila and Mapoleon.

Possibly this will fatter you, if you happen to
know that it is true, You can say that like Charle-



magne or Julizs Cacsar or Alexander you changed
the coune of world history, Men for a thousand

nature, you let loose upon the world the insruments
of your power, It is not surprising therefore thae
men have already begun this quest; that, outside the
dhat field), I find few volumes published this year,
dealing with current events, in which you and your
policies do not figure. Even the philosophers have
had to re-examine their since you came
into being, But somehow I cannot feel char these
books are appropriae az Christmas.
Theh.hﬂﬂm.mnldmihﬂlm
vou have not read; o, i you have read i, L am quite
certain you have not understood what it says, In-
deed, it would be difficult for you to
either ins beanty or its wisdom, for the sufficient
resson that it is a product of the genius of the Jewish
race. This book s called the Bible, and it was beau-
tifully translated into German by 1 distinguished
predecessor of yours among the great men of Ger-
many, one Martin Luther, [ have read parts of that
translation, and 1 find it has something of the lit-
erary dignity which distinguishes our version of the

e

same bock, the so-called King James Bible, It fs a
book, or rather collection of books, divided into
two parss — the Old Testament and the New.

Should you read it, o read it again, T am certain
you will find in the older portions of this book
many passages which will confirm you in your dis-
like of the Jewish race. The most ancient parts re-
flect the life of relatively primitive fmes. The sav-
agery there portrayed is curiously like the savagery
portrayed in the Mibelungenlied; and some of us are
inclined to think that in either case it is savagery that
i, or ought to be, out of date,

The later portions of this volume, called the New
Testamens, tell of course a different stary. Aslopen
this portion of the volume, my eye falls upon several
familiar pasages. One, for example, i this;

Then Herod, when he sew that he was mocked of the
all the children that were in Bethleher, and in all the
coasts thereof, from two years old and under, according to
the time urhich he had dilipently inquired of the wise men,

Then was fulfilled that which was spoken by Jeremy
the prophet, saying,

In Rama was there @ voice heard, lementation, and
weeping, and great mourning, Rachel weeping for her
ehildren, and would not be comforted, because they are not,



G i

I find, however, that Herod was unsuecessful in
destroying the Prince of Peace:

But when Herod was dead, behold, an angel of the Lord
appeareth in a dream to Joseph in Egype,

Saying, Arise and take the young child and kis mother,
and go into the land of Israel: for they are dead which
sought the young childs life.

mmmmmmm He proved
mbeapowuﬁlhndﬁmmngmmrjwﬁ
Cmeof his orations has been preserved in full. |
quote a portion of it:

Our Father which art in heaven, Hallowed be thy name.

Thy kinpdem come, Thy will be done in earch, as it
ir in hesven,

Give wi this day our daily bread.

And forgive us our debis, ar we forgive our debtors,

And lead us not into temptation, but deliver s from
ewil.

Like you the young man was chancellor of a king-
dom. [t was a kingdom, he thoughe, which had
been invaded by a powerful prince, one Beeleebub,
1 palicy somewhat different from your own, which
he ths enunciated:

And iff Satan cast out Satan, he is divided apaingt him-
selfe how shall chen bis kingdom stand?

This seems to mean that when violence is used to
repeess violence, enly violence results.

We do not feel, here in the United States, any im-
mense moral superiority to you or anybody ehe.,
We have, God knows, our own unbappy record of
vialence to moam over, But the young man whom
I have quoted was likewise of the opinion that they
thar take the sword shall also perish by the sword,
and we are trying not to perish in this way. Our
Christmas season is not as cheerful as it might be,
largely becanse of the history of Europe in 1938.
going to make the Christmas scason of 1939 equally

Very truly but not (thank God) yours,

HOWARD MUMPORD JONES
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