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Jamuary 16, 1539

My dear ir. President:

Tou and I have at least one strong prejudice in commen,
namely n fastidicus regard for hallowed precedants, even when
mmmmmwhmuplumminhm
gadly and deeply snticipated. That's the nature of this hard
world.

And s0 I am bound to report the sad findings of & meti-
culous and arducus research on my part. Fith every desire to dis-
uunrmnmiﬂﬂr.lmtrwtthnlﬂndmm-pﬂnnhﬂw
rula that po Associste Justice-Designate, before he became a full-
ﬂmmamw.mwnmmmmﬂm
by the Chief Executive to mesbers of the Supreme Court. The rec-
ordlmnntulurmthnﬂﬂ:munmrﬂnM1'ﬁhm*
or & "prineiple” of the American constitutional systes. Certain
it is that there 1s no devistion in practics. Such hallowed cus—
toma should not suddenly be broken in upon.

I will not add to the polgnancy of our grisf by dwall—
mfwn,ntlmtiﬂ!mﬁl.mmlldinlMIthdltm
the dinner to which we were so gracisusly bidden.

God, the Preaident and the Semate willing, perhaps our
opportunity to attend such a dinner is not forever barred.

er

R o Racogflonte ™
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Hsyington

Cambridge, Mass., Jan, 17 , 1938,
Marguerite Leland:

We are taking the Federal tomorrow night arriving in Washingkon
Thursday morning warmest regards, i 3

Felix Frankfuther
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EHAMBENS OF
JUBTICE FELI FRANKFURTER March 8, 1939

Dear Missey:
m“nlnmmstﬂmnmvdnr
friend Dr. Cohn, who is & member of the China
Medical Board. Wnile the document iz cone-
Tidentlal, it struck me that the President
would be interested in seolng it, even though
ita contents will not be entirely new to him,
before I return it. May I trouble you, there-
fore, to send 1t back to me ms soon as may be
Very cordially,
o

Mips Marguerite LeHand

Enclosure
P.8. Who's Who indlcates sulficliently the facte
about the writer, Or. John Leighton Stuart.
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Mavoh 13, 1999,

Deax Nr. Justioei=

The President asks me %
refuyn the snclosed %o you snd 4o thank
you for letiing him ses 1%,

vith kindest regards,

Always singarsly,

PRIVATE GEGRETART 3

Romorable Fallx Frankfurtar,
Assoolate Justios of the Bupreme Court of 4he U. 6.,
Buprems Oourd,

|

D.
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March 13, 1939.

MEMORANDUM FOR THE PHESIDENT:

I spoke to the Chial of Staff
regarding Justiee Frankfurter's resisma—
tion. He and the entire War Department,
inclnding myself, are most ameious to
retain the Justice in the Service. It
is n great tribute and distinction for
the Army end will help the Neserve Corns.

I attach a letter from General
Crolg, expressing the Far Departmentts

viewpolint,
@/'- IEJ\TM

Colonel; F.d.
Hilitary Alde to The Presldent.




THE WHITE HOUSE
WASHINGTON

March 10, 1838,

MEMCRANDUM FOR
COLONEL WATSOW

Will you apeak to me
about thiae?

F. D. R,



P

Mareh 11, 1939,

of, but also by reason of mympathy and
intareat.
Jus Frapkfurter can be to the General
dssignment Oroup which is comprissd of of Congress

mnmuunrtw-_ummwm:m
is advantageous to the government, Though not generally
knows by any military title they retain an intarsst in
uumym:uummmhpwummu
respeoted by intimste colleagues.

Should Justice Fraaskfurter withdraw his resigna-
m,n-mmmwm«mm—-m
in the Officers' Reserve Corpe. Pride of profession sakes

an

ma balieve he would net creats unbecoming precedent
for the Court. I know he would homor the Reserve Corps
by his sotion,

Chief of Btaff,



Buprems Cowst of Hye Writrd Sinbea
Mushingten, B.C.

JUBTICE FELIN FRANSFURTER March 8, 1939

Dear C-1-Ci

Inter leges arma silent was not e maxim of the
hard-headed Romans. Hevertheless, under the circum-

stances, it is, I suppose, sensible for me to lay
down my paper arma by realgning my commission as &
Major in the Aeserve Corps.

There is probebly some officlial in the War
Depertment to whom I might appropriately make this
martisl communication, but I should like to salute
ance zore my Commander-in-Chief before Senator Nye

L takes away his constitutional powers!
Kith great respect, I am, Sir,
Faithfully yours,

Wajor, J.A:G.-Rea:

The President



CrRAHBERE OF
JUBSTICE FELIX FRANKFUNTER March 1{, 1939

The Homorable, Franklin D. Reosevelt,
Commander—in-Chief of the Armed Porces
of the United Stetes.

Birg
hnﬁau&ithaum-dinthmlumhhmp
lmwhkfwthjﬂimldﬂ,rmaﬂhhq
order when lesued; and so
I remain, Sir,
Obediently and martially yours,
R Paropce

Lisutenant Colonel h Joho0.~Ros.

The Pregident
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Deay Palixe=

Neny thamks for yous mobe.
On Nonday night I felt a little like a
ez0es betwesn & Fizet Gysde Primay and
4 Oumgressman — bt wmway the vecel-
nation ssemed to tats acd 1 my Wy
anstber shet soom. :

My bast o you both,

A8 oVes youss,

e ey o e ket uater,
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Sear Celestes

If I were otlll in Casbridge, I would sy %o you that Raymond may
Wés what I wrote in February, 193, as his diseretion indisstes. What I
wrots them, of courss, had smplisit refsresce to the guastion whether
Raymond sbould hold offfee with all that is Laplied by formal office-bold-
m*nun-mmmmmnrd
forthooning fantatstration. uugiunhm,-rm-,uuw
letitar in dealimg with that particular probles and the way in whish 1% was
resslved, namely, by baving ey take offics.

But now that I am imprisomed in an lastitution shich invelves others,
&nd ap to which tredition imposes on'ms public silence, it is very important
Bot to have the lnstitution imvelved through se-—hewesver unsittingly—in a
contentious pelitical Lssue as to which iy, mouth mecessarily has to be seal-
od, Thérefors, regard for others wakes it sppropriste for me to mak that
thls February, 1933 letter of sine be not related to the London Confersace.
T4 wns written bafors thers wee amy Losdos Confersnce, and sy writing was
whally wnrelatsd to the lssuss which there aress.

I locked forward 1o sesing you here and was greatly dissppoisted, the
mors sc becauss 1t was the sudden death of & very charmiag and very beloved
slster=-in-law that took me out of the olty.

Tours,

.P.8. g ;mu. I put no limits on use of letter
ts identity is not given, but attributed
Biss Gloste Jedel to a friend, '



11W0. RA, 17= 11:35 ma.m, E

Cambridge, Mass., June 7, 1839
THE PRESIDENT,

Warmest congratulations cn MacLeish appointment, HReally
grand, A great servioce to everything representedsBy the
great library.

Felix Frankfurter.
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UY Boston Mase 1151am June 13 1938 ©
Miss Marguerite LeHand
The White House
Can I reach your chief on phone tonight when please wire
E:t;?r' Dr. Alfred Cohn, 300 Central Park West, New York

Felix Frankfurter.
1211pmd
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 a 2 THE WHITE HOUSE

WASHINGTOMN

June 15, 1838,

MEMOR ANDUM FOR
MR. JUSTIOE FRANEFURTER

The Fresident asks me o
thank you for letting him ses the
enclosed letter which I am return-
ing for your files.

M. A. Lo Hand
FRIVATE SECRETARY
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TELEGRAM W :’/%%\
4WU., RA, 15- 10i25 a.m,
Hew Milford, Conn., August 25, 1939
THE PHEBIDENT.

¥You at least are doing all that any mortal can do.

Qur affectionate good wishes,
Felix Frankfurter,
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~ Boston B Traveler

'HE BOSTON HERALD

MORMNING ANMD BUNDAY EVENING
e S REETEE SRR R TEESTLES SREEHELT e & TEl e ebawidcde B malRasmaRE TR
TI e BOSTON MASSACHUSETTS
- Geptember 6, 1939

Dear Felix:

First, I was tied up when you ca
morning. Second, [ couldn't have t
been busy, for five stone €& working outside
the two windows of ice and conversation is
- When I telephoned to yuu, you were
Archie and Cormay and some intensified
ation of Mr. Putnam's successor.

The fellows in the office are cunaidarnhli
excited by the embargo provision of the Neutrality Act.

To & man we are for repeal of it. The Transcript, Herald,
Post, Globe, N.Y.Times, N.Y¥.Herald-Tribune, Baltimore Sun,
Cleveland Plain Dealer, opringfield Republican, Kansss City
Star, and all other papers which I have seen are for re-
peal. Probably you noticed that Senators Gibson and Austin
of Vermont have enlisted on the side of light and reasom,
George Tink. was in for a little three-hour chat Saturday
and again this morning. He is an embargoist, but he is
beginning to have some misgivings. Outside of Tink. I
don't know anybody who defends the present act. Therefore
I presum# to guess that if there should be & special ses-
818n of Congress there would be almost immediste repesl

or modifieaticn.

I suppose I should say that I have been shocked
by the outbreak of war, but I can't say that I have. It
has been 2 relief of a kind. I encounter no German sympa-
thizers in these There Were pollce gUSTds &L gﬁﬂ"
fouse &nd oiTlice gf the Cerman consul but no gratifying
unseemly eplsodes have taken place yet. I am & bit sur-
prised at the willingness of some of my friends to have
the United States declare in on the game just as gquickly
88 possible.

My best, pleasg, Major of HDattle Street, to

Marion and to Archie.
Sw.

P.8. I am enclosing/a copy of & Herald
editorial on Halestine written by
F.L.Bullard. fde waes glowing with
enthusiasm he turned in the
copy. I am glso enclosing a note
to Mr. Fleanpr, who wrote to me August 31st that he was
sending the report of the P.E.C. at your request.




Felix Frankfurter's lotter e

| f;? ’ 0 Sept 13, 1939 attached

THE WHITE HOUSE g
WASHINGTON Nt e

COPY OF THE PRESIDENT'S LONGHAND MEMO

"Mig-called Neut. Act." In
every case puts us on side of the
offenders. ¥

1. Return to Internat. Law
2. (a) Repeal

(b) Citizens not to go %o
War Zones Vessels

(o) Credits
(a) Title
(e) Am. vessels with contraband

to go to European ports
of belligerents.
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SUPREME COURT OF THE UNITED STATES.

Noa. 110, 111, 112, 183 and 399 —Ocroxen Toem, 1939,

Guy T, Helvering, Commissioner of
nltlI - ;

H.I.rrﬁ,.El.uwk“deﬂlrﬂUnJM
Notional Bank of Cleveland, Trustees,

G“::ﬁfﬂdnwd P.uﬁn:;"alﬂnw

111 wl_“' ! the United States

Mary Q. Halloek, Executrix, Estate of [ Court of Appeals for the
Hallock, Deceased. Bixth

Guy T. Helvering, Commissioner of

e Internal Bﬂmn Petitloner,

8. H Buperin m;dhhj
%Bﬂudﬂhnm

158 53 -Uu.‘#dﬂhh?j:mﬂ
Craig Huston, Mmln.ﬂrﬂnr Third Ap -
d.bneta of the Estate,
Waldoe @, Fn?'lut and Ids Bryant,)
the Estate of Waldo C.| On Writ of Certlorari to
quﬂluu-d.'l’ﬁﬁwn | the United Btates Cirenit
Court of Appeals for the
Glu;'r T. Hﬂ'nriu Commimioner of| Second Cireuit.

ternnl Revenue. J
[January 29, 1540,]
Mr. Justioe Praxurvrren delivered the opinion of the Court.

These cases raise the same questhon, namely, whether translers
of property infer wives made in trost, the particulars of which will
Ister sppear, are within the provistons of § 302{c) of the Revenue



2 Helvering ve. Hallock et al.

Act of 1926 They were heard in succession and may be decided
together, In each case the Commissioner of Internal Revenue in-
cluded the trust property in the decedent’s gross estate. In Nos,
110, 111 and 112—affecting three beneficiaries under the same in-
strument—his determination was reversed by the Board of Tax
Appeals (34 B. T. A, 575) and the Board was affirmed by the Cir-
enit Court of Appeals for the Sixth Cirenit (102 F., (2d) 1). In
No. 183, the taxpayer paid under protest, suceessfully sued for re-
eovery in the District Court for the Eastern District of Pennsyl-
vania, and his judgment was sustained by the Cirenit Court of
Appeals for the Third Cirecunit, (103 F. (2d) 834). In No. 398,
the Commissioner was in part successful before the Board of Tax
Appeals (36 B. T. A. 669) and the Circuit Court of Appesls for
the S8econd Cirenit affirmed the Board (104 F. (2d) 1011),

Neither here nor below does the issue turn on the unglossed text
of §302(c). 1In its enforcement, Treasury and eourts alike en-
counter three recent decisions of this Court, Klein v, U'nited States,
283 U. B, 231, Helvering v. 8t. Louis Trust Co., 206 U. 8. 39, and
Becker v, 8t. Louis Trust Co., Ibid, 48, Because of the difficulties
which lower courts have found in applying the distinctions made
brthmmudthaaemiugdhhnrmmyoftheirmulh. when
judged by the controlling purposes of the estate tax law, we brought
the cases here. 308 U. 8 —; Ibid. —; Ibid. —, All involve
dispositions of property by way of trust in which the settle
ment provides for return or reversion of the corpus to the donor

1o 27, 44 Biat. 0, as amended by § 503 of the Bovenus Act of 1932, e, 209,
£7 Btat. 169, 279:

““The value of the estate of the decedent shall be determined by in-

el the valos at timo of his death of all property, real or personal,
tangible or intangible, wherever situated—

‘"{e) To the extent of any interest therein of which the decedent has at any
Hmo made n transfer, by trost or otherwise, in sontemplation of or intended to
take effect in possession or enjoyment at or after his enth, or of which he has
ot any timo made & transfer, by trust or otherwise, under which he has retained
for his life or for nny poriod not ascertainablo without refersnce to his death
or for any period which does not in fact end before his desth {1} the possession
or enjo; t of, or the right to the income from, the roperty, or (2) the
right, elther alone or in conjunction with any person, to the persons
who shall possess or enjoy the pro or the income therefrom; exoept in
cases of n fide male for an ud:‘:zh and full consideration in money or
monay’s worth, Any transfer of n material part of his in the nature
a final disposition or distributlon thereof, mads by the d ent within two
yoars prior to his death without such consideration, shall, unless shkown to the
contrary, be deemed to have been made in contemplation of death within the
of this title.'*

*

A
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upon & contingency terminable at his death. Whether the transfer
made by the decedent in his lifetime is ‘‘intended to take effect in
pﬂuﬂmuﬂmjaymtntmnﬂuhk&uth"b;motht
which he retained, is the erux of the problem, We must put to one
side questions that arise under sections of the estate tax law other
thmﬁﬂﬂﬂ{n}—mﬁm,thnh,rd:ﬁngmtumrmtuﬁngphu
at death, Bnnﬁm&ﬂﬂ{n}ﬁuhﬁthpmpmmthnhniuurpm
ing at death but with interests theretofore created. The taxable
event is a tranafer dnter vivos. But the measure of the tax is the
ﬂluunfthaﬁudﬂad'pmpwnthaﬂmnwhmdmbﬂmit
into enjoyment,

We turn to the cases which beget the difficulties. In Klein
v. United States, supra, decided in 1981, the decedent during
his lifetime had conveyed land to his wife for her lifetime, *‘and
if she shall die prior to the decease of said grantor then and in that
event she shall by virtue hereof take no greater or other estate in
said lands and the reversion in fes in and to the same shall in that
event remain vested in said grantor, . , . .’ The instrument fur-
thumﬂda&."Upmmdiﬁmm&inthnnmtthntniﬂgrm
shall survive the said said grantor, then and in that eass only the
uﬂpmmlhlﬂh:ﬁrtuaﬂthhmmhh,hmmdhﬂd
the said lands in fee simple, . . . .'" The taxpayer contended
that the decedent had rescrved a mere *‘possibility of reverter
and that such a *‘remote interest’,? extinguishable upon the grant.
or's death, was not sofficient to bring the conveyance within the
reckoning of the taxable estate, This Court held otherwise. It
rejected formal distinetions pertaining to the law of real property
as irrelevant eriteria in this field of taxation. ‘‘Nothing is to be
gained", it was said, "'by multiplying words in respect of the
various niceties of the art of conveyaneing or the law of contingent
and vested remainders. It is perfectly plain that the death of the
grantor was the indispensable and intended event which bronght the
larger estate into being for the grantee and effected its transmis-
sion from the dead to the living, thus satisfying the terms of the
taxing act and justifying the tax imposed."’ Klein v. United Stafes,
supra, at 284

The inescapable rationale of this decision, rendered by a unani-
mons Court, was that the statute taxes not merely those interests
which are deemed to pass at death aecording to refined technicali-

3 Potitionor s Brief, Klein v. Tnited Btates, pp. 11-18,
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ties of the law of property. It also taxes énfer vivos transfers that
are too much akin to testamentary dispositions not to be subjected
to the same excise. By bringing into the gross estate at his death
that which the settlor gave contingently upen it, this Court fastened
on the vital factor. It refused to subordinate the plain purposes of
& modern fiscal measure to the wholly unrelated origins of the
recondite learning of ancient property law, Surely the Klein de-
eision was not intended to encourage the belief that a change merely
in the phrasing of a grant would serve to create & judicially eog-
nizable difference in the seope of § 302(c), although the grantor re-
tained in himself the possibility of regaining the transferred prop-
erty upon precisely the same contingeney. The teaching of the
Klein case is exactly the opposite.?

In 1935 the 81, Lowis T'rusi cases came here, A rational appli-
cation of the principles of the Klein case to the situations now be-
fore us calls for serutiny of the particulars in the 8i. Lowis cases
in order to extract their relation to the doetrine of the earlier
decision. :

In Helvering v. 8t. Lowis Trust Co., supra, the decedent had con-
veyed property in trust, the income of which was to be paid to his
daughter during her life, but at her death *'If the grantor still be
living, the Trustee shall forthwith . . . transfer, pay, and de-
liver the entire estate to the grantor, to be his absolutely.' But
“If the grantor be then not living'® then the income was to be de-
voted to the settlor's wife if she were living, and upon the death of
both daughter and wife, if he were not living, the trust property
was to go to the danghter's children, or if she left none, to the
grantor's next of kin.

In Becker v. 8t. Lowis Trust Co., supra, the decedent had de-
clared himself trustee of property with the income to be accumu-
lated or, at his diseretion, to be paid over to his daughter during
her life. The instrument further provided that *'If the said bene-
ficiary should die before my death, then this trust estate shall
therenpon revert to me and become mine immediately and abso-
lutely, or . . . if I ghould die before her death, then this
property shall therenpon become hers immediately and absolutely

LE

i

; umumw Witte, 801 (5) 410 and Trost O
m found in L3 "
. United Bta m* dmmm' e S OF, Commimtoner
o Behware, T4 {H}‘I
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On the suthority of the Klein case the Commissioner had included
in the taxable estates the gifts to which, in the §1. Lowis Trust cases,
the grantor's death had given definitive measure. If the wife had
predeceased the settlor in the Klein case, he would have been re-
possessed of his property. His wife's interests wers freed from this
eontingency by the husband’s prior death, and because of the effect
of his death this Court swept the gift into the gross estate. So in
Helvering v. 8t. Lowis Trust Co., the grantor would have become
repossested of the granted eorpus had his daughter predeceased him,
But he predeceased her and by that event her interest ripened to
full dominion. The same analysis applies to the Becker case, In
all three gituations the result and effect were the same, The event
which gave to the beneficiaries a dominion over property which
they did not have prior to the domor’s death was an amct of
nature outside the grantor's “‘control, design or wvolition.'' 296
U. 8. 39, 43. But it wes no more and no less ** fortuitous’’, so far
as the grantor's “*control, design or volition"' was concerned, in the
Bt. Lowis Trust cases than it was in the Klein case, In none of the
three cases did the dominion over property which finally came to
the beneficiary fall by virtue of the grantor's will, exeept by his
provision that his own death should establish such final and eom-
plete dominion, And yet a mere difference in phrasing the eiroum-
stance by which identic interests in property were brought into
being—varying forms of words in the ereation of the same wordly
interests—was found suffieient to exelude the 8t. Lowis Trust settle-
ments from the appliestion of the Klein doctrine,

Four members of the Court saw no difference. They relied on
the governing prineiple of § 302(e) that Congress meant to in-
elude in the gross estate infer vives gifts *'which may be resortad
to, as a substitute for a will, in making dispositions of property
operative at death.'” 298 U, 8. at 46. To effectuate this purpose
practical considerations applicable to taxation and not the '*niceties
of the art of conveyancing'' were their touchstone. '‘Having in
mind"", said the dissenters, ‘‘the purposs of the statute and the
breadth of its language it would seem to be of no consequence what
particular conveyancers' deviee—what particular string—the de-
eedent selected to hold in suspense the ultimate disposition of his
property until the moment of his death. In determining whether
a taxuable transfer becomes complete only at death we look to sub-
stance, not to form . . . . However we label the device it is
but a means by which the gift is rendered imcomplete until the
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donor's death.”” 296 U. §. at 47. For the majority in the 8, Louis

‘P'rust Company cases, these practicalitios had less signifieance than

the formal categories of property law., The grantor's death, the
majority said, in Helvering v. 8t. Lowis Trust Co., “‘simply put an
end to what, at best, was a mere possibility of a reverter by ex-
tinguishing it—that is to say, by converting what was merely pos-,
gible into an utter impossibility.” 296 U, 8, 39, 43. This was pre-
eisely the mode of argument which had been rejected in Klein v,
Dnited States, supra.

We are now asked to accept all three decisions as constituting a
coberent body of law, and to apply their distinctions to the trusts
befors na. L |

In Nos. 110, 111 and 112 {Helvering v. Hallock) the decedent in
1919 ereated a trust under a separation agreement, giving the in-
come to his wife for life, with this further provision:

“If and when Anne Lamson Hallock shall die and in such
avent the within trust shall terminate and said

Trustee shall . . . pay Party of the First Part if he then
be living any acerued income, then remaining in said trust fund
and shall . . . deliver forthwith to Party of the First Part,

the prineipal of the said trust fund. If and ih the event said
Party of the First Part shall not be living then and in such
event payment and delivery over shall be made to Levitt Hal-

lock and Helen Halloek, respectively son and daughter of the
Party of the First Part, share and share alike . . . ."

When the settlor died in 1932, his divoreed wife, the life bene-
fieiary, survived him. The Cireuit Court of Appeals held that the
trust instrument had conveyed the “‘whole interest’ of the de-
eedent, subject only to a “‘condition subsequent,’’ which left him
nothing '‘exeept a mere possibility of reverter.” Commissionor v. .
Hallock, 102 F. (2d) 1, 3-4.

In No. 183 (Rothensies v. Cassell) the decedent by an ante-nup-
tial agreement in 1925 conveyed property in trust, the income to be
paid to his prospective wife during her life, subjeet to the follow-
ing disposition of the prineipal:

“In trust if the said Rae Spektor shall die during the life-

time of said George F. Uber to pay over the prineipal and all
aceumulated income thereof unto the said George F. Uber in

fee, free and elear of any trust,
""In trust if the said Rae Spektor after the marriage shall

survive the said George F. Thher to pay over the prineipal and
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all accumulated income unto the said Rae Spektor—then

Ubun—-lnfna,fmm:lulurofm:trm" B
Mrs. Uber outlived her husband, who died in 1934, The Circunit
Court of Appeals deemed Becker v, 8t. Louis Trust Co, controlling
against the inclusion of the trost corpus in the gross estate,

Finally, in No. 399 (Bryant v. Helvering), the testator provided
for the payment of trust income to his wife during her life and upon
her death to the settlor himself if he should survive her. The in-
strument, which was executed in 1917, continued :

*Upon the death of the survivor of said Ida Bryant and the
party of the first part, unless this trost ahall have been modified
or revoked as hereinafter provided, to convey, transfer, and
pay over the principal of the trust fund to the exeeutors or ad-
minhmtmo!thnmhatthapnmhmwnﬂhaﬂmm”

There was a further provision giving to the decedent and his wife
jointly during their lives, and to either of them after the death of
the other, power to modify, alter or revoke the instrument. The
wife survived the husband, who died in 1930, The Board of Tax
Appeals allowed the Commissioner to include in the decedent’s gross
estate only the value of a ‘‘vested reversionary interest’* which the
Board held the grantor had reserved to himself, On appeal by the
tax-payer, the Cireuit Court of Appeals sustained this determi-
nation,

The terms of these grants differ in detail from one another, as all
three differ from the formulas of conveyance used in the Klein and
8t. Lowis Trust cases. It therefore becomes important to inquire
whether the technieal forms in which interests contingent upon
death are cast should control our decision, If so, it becomes nec-
essary to determine whether the differing terms of conveyance now
in issue approximate more closely those used in the Klein case and
are therefore governed by it, or have & greater verbal resemblance
to those that saved the tax in the 84, Louis Trust cases. Such an
essay in linguistie refinement would still further embarrass existing
intrieacies. It might demonstrate verbal ingenuity, but it could
hardly strengthen the rational foundations of law., The law of
contingent and vested remainders is full of casuistries, There are
great diversities among the several states as to the conveyansing
significance of like grants ; sometimes in the same state there are con.
flieting lines of decision, one series ignoring the other, Attempts by
the Board of Tax Appeals and the Cirenit Courts of Appeal to ad-
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minister § 302(e) by reference to these distinctions abundantly
illustrate the inevitable confosion.! One of the cases at bar, No, 399,
reveals vividly the snares which inevitably await an attempt to base
estate tax law on the *'niceties of the art of conveyaneing." In con-
nection with the ascertainment of its own death duties, the Supreme
Court of Errors of Connectiout defined the nature of the interest
which the decedent in that case retained after his infer vivos trans.
fer. Bryont v. Haockeit, 118 Conn. 233, And yet the nature
of that interest under Connecticut law and the scope of the
Connectient Court's adjudieation of that interest were made
the subjeet of lively controversy before us. The importation
of these distinctions and controversies from the law of property
into the administration of the estate tax precludes a fair and work-
able tax aystem. Essentially the same interests, judged from the
point of view of wealth, will be taxable or not, depending upon elu.
sive and subtle easuistries which may have their historie justifieation
but possess no relevanee for tax purposes.® These unwitty diversi-
ties of the law of property derive from medieval concepts as to the
necessity of a continmous seisin® Distinetions which originated
under a feudal economy when land dominated soeial relations are
peculiarly irrelevant in the application of tax measures now so
directed toward intangible wealth,

Our real problem, therefore, is to determine whether we are to
adhere to a harmonizing prineiple in the construstion of § 302(e),
or whether we are to multiply gossamer distinetions between the

4 Bes, far the attempta the Appeals th
the p!ﬂﬁllﬂi?:ﬁplfh‘N" York llwh{u mw:f ?;u and m:oﬂ;‘::.lmtﬂn-
mainders. Elisabeth B. Wallaes, 27 B. T. A. 002; Louls O. Raogner, Jr,, 20
B. T. A. 1243, TIn both of these cases limitations which would probably have
been '‘eontingent’’ at ‘‘common law'' were hald to he ¢ ' under the
New York rule, Of. Commissioner v, Bchwars, T4 F. (2d) 718;
Flora M, Bonney, £0 B, T, A, 45,

B 0f, Lyeth v. Hooy, 805 T. 8. 188, 104, Boee Paul, The Effect on Federal
Tazation of Loeal ea of Property in Belested Studies in Pederal Taza-
tion (2nd Beries), ]T £3-28; Developments in the Law—Taxation, 47 Harv.
L. Hev, 1200, 1238-41; Note, 40 Harv, L. Rev, 462,

& Ben, for example, Fearne, Contingent Remain dth Am. Ed.), pp-
8-241; Gray, mpw' mrmu::‘ (Znd na.}“"' {u-m?m Holde:
worth, History of English Law, lduq.-lﬂlmu,i‘ﬂ:nh §§ 04-06,
The confusion apt to be engendered B{‘Ilhlll forays into this field is well
illastrated by the use of the term '/ lity of mn;tocrl
Helvering v Bt. Louls Union Trust Co. ‘A pomibility of reverter’" is tra-
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present cases and the three earlier ones. Freed from the distine-
tions introduced by the 8f. Lowis Trust cases, the Klein case fur-
nishes such & harmonizing principle. Does, then, the doetrine of
stare decisis compel us to aceept the distinetions made in the St
Louis Trust cases as starting points for still finer distinetions spun
out of the tenuosities of surviving feudal law? We think not, We
think the Klein case rejected the presupposition of such distinetions
for the fiseal judgments which § 802(c) demands.

We recognize that stare decisis embodies an important social pol-
iey. It represents an element of eontinuity in law, and is rooted in
the psychologic need to satisfy reasonable expectations. But stars
decigis is & principle of policy and not a mechanieal formula of
adherence to the latest decision, however recent and questionable,
when such adherence involves eollision with a prior doetrine more
embracing in its scope, intrinsically sounder, and verified by ex-
perience,

Nor have we in the §¢, Lowis T'rust cases rules of decision around
which, by the aceretion of time and the response of affairs, substan-
tial interests have established themselves. No such conjunetion of
eirenmstances requires perpetuation of what we must regard as the
deviations of the §¢, Lowds Trust decisions from the Klein doctrine,
We have not before us interests ereated or meintained in reliance
on those cases. 'We do not mean to imply that the inevitably empirie
process of construing tax legislation should give rise to an estoppel
against the responsible exercise of the judieial process. But it is a
fact that in all the cases before us the settlements were made and
the settlora died before the 8f. Louis Trust decisions,

Nor does want of specifie Congressional repudiations of the 5t
Lowis Trust cases serve as an implied instruction by Congress to us
not to reconsider, in the light of new experience, whether thoss deci-
sions, in conjunetion with the Hlein case, make for dissonance
of doctrine. It would require very persuasive circumstances en-
veloping Congressional silence to debar this Court from re-examin.
ing its own doetrines. To explain the eause of non-action by Con-
gress when Congresa itself sheds no light is to venture into specu-
lative unrealities.” Congress may not have had its attention di-

7 Wo are not uamindful of amendments to the estate tax law to which other

decisions of thin Court gave rise, Thus by § 505 of the Revenue Ast of 1058,
o. 090, 40 Biat. 1048, undid the constrostion which this Court gave
the estate tax law in another somneetion by o decision rendered on the same day
a8 were the Bt. Louls Trust eases, Of. White v, Poor, 206 T, B, 88, This
eass arose under § B0E(d) and mot § 302(e). Bat, in event, the fact of
Congrossional aetion in dealing with one problem whils t on the different
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rected to an undesirable decision; and there is no indication that
as to the 8t. Louis Trust eases it had, even by any bill that found its
way into a committee pigeon-hole, Congress may not have had its
attention so directed for any number of reasons that mmy, have
moved the Treasury to stay its hand. But ecertainly such inaction
bythnTmmrymhardlynpenhunmmﬂhgmminhmﬁm
practice, through acquiescence, tantamount to an estoppel barring
rﬁunmimﬁﬂnhrthilﬂnurtnfdlnﬁnuﬁmwhinhﬂhaddnn.'
Various considerations of parliamentary tacties and strategy might
hmﬂdummmmmdthaﬁmrymdo!

b} of those cuses.
the Joint on of March 3 IIIL&.I.M,HBhLlHE,

the construction which this Court put §302(c) in those cases
whmﬂmhaldthtthmruﬁuh a t of a life estate in
mmmmhmﬂm,udmtmnnﬁm-n f
the remainder to it into the grantor’s May v. Heiner, 281
U. B. 838; Burnat v, orthern Trust U. 8, 788 Morsman v, Burnet,

Statan 358 T . 140, 187, iy ocany G Solomal Laad Co. o e
802-3, we have no conjunction of h‘mm ldniln‘i'th-mu construction and
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This Court, unlike the House of Lords,® has from the beginning
rejected a doetrine of disability at self-correction. Whatever else
mqbeuid:bontmtutﬂmpﬁmﬂuﬂmhmnﬂiﬁhlqb—
Iation the result in the 81, Louis Trust cases, it will hardly be urged
that the reason was Congressional approval of those distinetions be-
tween the §¢, Lowis Trust and the Klein cases to which four members
of this Court could not give assent, By impuating to Congress a
hypothetical recognition of coherence between the Klein and the Si,
Louis Trust cases, we cannot evade our own responsibility for recon-
sidering, in the light of further experience, the validity of distine-
tions which this Court has itself ereated. Our problem then is not
that of rejecting a settled statutory construetion. The real
problem is whether a prineiple shall prevail over its later misappli-
eations, Surely we are not bound by reason or by the considerations
that underlie stare decisis to persevere in distinetions taken in the
application of & statute which, on further examinstion, appear
consonant meither with the purposes of the statute nor with this
Court’s own conception of it. "We therefore reject as untenabls the
diversities taken in the §1. Lowis Trust cases in applying the Klein
doetrine—untenable because they drastically eat into the principle
which those eases professed to mccept and to which we adhers,

In Nos. 110, 111, 112 and 183, the judgments are

: Reversed.
In No. 399, the judgment is
Affirmed.

The Corer Justiee coneurs in the result upon the ground that

each of these cases is controlled by our decision in Klein v, United
States, 283 U. B, 281,

A true copy.

Mh,;lﬂl A, O, 844, 655, For the fdle of precedent in lnw, son, inter
alia, !ula,mdmmmm 408; OCoodhart,
Precedent Continental Law, 50 L. Rev, 40; Holdeworth,
. 7 mh#:ﬁ-ﬁ&l‘:wﬂtimm Ry.



SUPREME COURT OF THE UNITED STATES.

Nos. 110, 111, 112—Ocroser TErM, 1939,

Helvering, Commissioner of Internal y On Writs of Certiorari to
Revenue, Petitioner, the United States Cirenit

Je. Court of Appeals for the

Halloek, et al, Bixth Cirenit,

[January 29, 1940.]
Mr. Justice RonerTs,

There is certainly a distinetion in fact between the transaction
considered in Klein v. United States, 283 U. 8. 281, and those under
review in Helvering v. 8¢, Louis Union Trust Company, 296 U. 8,
89, and Becker v. 8t. Louis Union Trust Company, 296 U. 8, 48,
ThammthaBomiofTuAppedn,m&thaTmnurrhlm

.tumdmdimmta'inuhurhgthadiﬁnuﬁmh:pmﬂum 1
believe it is one of substance, not merely of terminology, and not
dependent on the niceties of conveyancing or recondite doctrines of
ancient property law. °

But if T am wrong in this, I still think the judgments in Noa, 110-
112, and 183 should be affirmed and that in 399 should be reversed.
The rule of interpretation adopted in the 8t. Lowis Union Trust
Company cases should now be followed for two reasons: First, that
rule was indicated by decisions of this eourt as the one applicable in
the circumstances here disclosed, as early as 1927 ; was progressively
developed and applied by the Board of Tax Appeals, the lower fed-
eral courts, and this court, up to the decision of McCormick v. Bur-
net, 283 U. 8. 784, in 1931; and has sinee been followed by those tri-
bunals in not less than fifty cases. It ought not to be set aside
after such a history. Secondly. The rule was not contrary to any
treasury regulation ; was, indeed, in aceord with such regulations as
there were on the subject; was subsequently embodied in a spe-
cific regulation, and, with this background, Congress has three times
reenacted the law without amending § 802(c) in respect of the
matter here in issue. The settled doctrine, that reenactment of a
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statute so construed, without alteration, renders such construction
a part of the statute itself, should not be ignored but observed.

1. The Revenue Act of 1926 lays a tax upon the transfer of the
net estate of a decedent. That estate is defined to embrace the
value of all his property, real or personal, tangible or intangible
(lesa certain deduetions), at the time of his death.! As the Treas-
ury Department stated in its earliest regulations: ** The statute also
includes only property rights existing in the decedent in his life-
time and passing to his estate.’”® In all the tressury regulations,
from the earliest to the one now in fores, applicabls to the rele-
vant sections of the successive Revenue Acts defining the ‘‘gross
estate’’ of a decedent the Treasury has used this language:*

“The walue of a vested remainder should be ineluded in the
gross estate, Nothing should be ineluded, however, on account of
& contingent remainder where [in the ease] the contingency does not
happen in the lifetime of the decedent, and the inferes! consequenily
lapses of his death.”’ (Italies supplied.)

The next sentence: ‘‘Nor should anything be ineluded on account
of a life estate in the decedent,'’ has been repeated in substance in
the corresponding article of all subsequent regulations.

If by the will of his grandmother A is given a life estate, with
remainder to another, his executor is not bound to return any-
thing on aeeount of the life estate becanse, in respect of it, nothing
passes on A's death, The estate simply ceases. The Treasury has
never contended the contrary. If, however, A's grandmother gave
a life estate to B, and the remainder to A, A has something which,
at his death, will pass to someons else under his will, or under the
intestats laws. The statute plainly taxes the value of the interest
thus transferred at A's death,

If A's grandmother, by her will, gave interests in sucees-
sion to specific persons and then provided that if A should cut-
live all these persons the property should pass to him, A would
have a chanee to receive and enjoy the property. If he did so '
receive it, it would pass as part of his estate. If he died before
the other beneficiaries named by his grandmother his death would
deprive him of that chanee. The chance would not pass to any-

1 Hoes, 800-308, 44 Btat. 69-T8,

2 Regulations 37, Art. 12 (1917).

8 Regulations 87, Art. 18; Regulations 68, Art. 11; Regulations 88, Art, 11;
Rogulations 80, Art. 1L
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one else, th:quu]dheiﬂdnuthamppoudulmmthhm-
ﬁngminmmarahmuu,bmumtheahummmt,nhhduth,
pass by his will, or the intestate laws, to another, I do not under-
stand the Government has ever denied this,

Subsection {ujof{xmln;ndnmmdiﬂamtrmrupwﬁug
ﬁmﬂurinmhumtudhrlrnmhhdmdormmtufm
decedent. The subsection direets that there shall be ineluded in the
gmmmthavﬂm,utthnﬁman!thadmudmt'adu&,ufmr
intarutinpmpuﬁofwhiuhthsdmadmthu:tm;ﬁmnmndan
fransfer "‘intended fo take effect in possession or enjoyment af or
after his death’ (exeluding sales for adequate consideration).

Atmdumm]rhkadmhﬁthinthnmmingn!thnm
ute, hythnnﬂfﬁugufpmudmnrmjnmtﬁmthndmm
to living persons, Thnfutthltthn‘bamafthng&thﬁngabout
some other effect at the decedent’s death is immaterial, The fact
thltmmathjngmhlppminrupmtotmm&iﬂmjormmt
of the property conditioned upon the decedent’s death is irrelevant
mlnuguthuwmathjng'nnmthaahﬂﬁngnfpoumionorbmn-
ficial enjoyment from the decedent. This is made clear by Eesinecke
v. Northern Trust Co., 278 U, 8. 339, 347,

Hlmﬂuapmtinﬂmhlatrmhrintmat,mﬂiﬁnmd
that he shall receive the income for life and, at his death, the prin-
ﬁpﬂ!hnllgntoﬂ.ﬁhutnnmleu‘nllyinmtedwlththnprimipal
A's life estate ceases at his death, Nothing then passes, There is
mmimpuedhythutnmtabnumthmilmhunﬂrrmm
thnnthuuwmdbohthnmnfanimihrlifnmﬁm.&br
his grandmother, (This is May v. Heiner, 281 U. B, 238.) If, on
thuuthuhmd,AMlnm{nrmurfurlﬂoinB,m
tﬂningthurmuiniugﬂdniﬂhhrutinthupmwtyfﬂrhim-
nalt.md,whutharbytham-muu!thugmt,orbrﬂutarm:uf
A's will, or under the intestate law, that remainder passes to some-
mdmuthhﬂnlih,muhmrmdnnthatﬂmfuruubla.
(This is Klein v. United States, supra.) If what A does is to trans-
fer his property irrevocably, with provision that it shall be en-
jmduuoeu-iwf;byurimpmmruhmdthmmlhn
lnt&ymlnmndpmhtthnﬂhqA,MamHum
person, the property shall come back to him, and A dies in the
ﬁfaﬁmaulthapuminquuﬁm,j.humﬂylutthuhmu
that the beneficial ownership of the property may revert to him.
Thnuhmumnpmudnhhwmwuduthnlnmuhn
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A:t-bmilnntnnﬂnwhinhﬂnhumunﬂuﬂunhilduthhr
thulhifﬁn;ofmriummhmhim,nnu:himpmd. (This is
MoCormick v. Burnet, supra, and Helvering v. 8t. Lowis Union
Trust Company, supra.)

2, These governing principles were indicated as early as 19274
lndwmthmufhrdsnlnpad,innppﬂuﬁnnmipmiﬂnminl
consistent line of muthorities, '

In May v. Heiner, supra, it was held that a transfer in trust
under which the income was payable to the transferor’s husband
fm-hiuﬁ!omd,dmhhdmth,mmuuﬂmrdnﬂn;hwlﬂu,
withmmuindgrmherchﬂﬂrm,wunutmbjwthtuuumm
tarinhndadhhkcaﬂmtinpmuﬁmurmjommtnurnfm
death. This court said (p. 248) :

AT e itthndmhnfliml{wminmutiuthapmpm
held under the trust deed passed from her to the living; title
thereto had been definitely fixed by the trust deed, The interest
thuahwhinhlhapwndimmadhtdypriormhurdmhw
obliteraled by that event.”” (Italics supplied.)

1t will be noted that this is the equivalent of the Treasury's state-
ment, supra, that such an interest lapses at death.

That decision is jndistinguishable in prineiple from the St. Lowis
Union T'rust Company cases and the instant cases; and what was
there said serves to distinguish the Klein case,

MeCormick v. Burnet followed May v. Heiner. The court
there held that neither a reservation by the grantor of a life sstate
with remainders over, nor & provision for & reverter in case all the
benefleiaries should die in the lifetime of the grantor, made the
gifts transfers intended to take effect in possession or enjoyment
at or after the grantor's death. In the Cirenit Court of Appeals
the Commissioner urged that the provision for payment of the trust
estate to the settlor in case she survived all the benefleiaries ren-
dered the transfer taxable, That court dealt at length with the
point and sustained his view. (48 F. (2d) 277, 279.) The Com.
missioner made the same contention in this court, but it was over-
ruled upon the authority of May v. Heiner,

Then came the two 81, Lowis Union Trust Company cases, decided
upon the authority of May v. Heiner and McCormick v. Burnet,
Finally, the MeCormick case was followed in Bingham v. Unifed
States, 206 T, 8. 211.

4 Bhukert v. Allen, 878 U, 8. 545,
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,Bince the opinion of the court appears to treat the 8i, Lowis cases
as the origin of the principle there announced, it is important to
emphasize the fact that the rule had been settled by this court as
early as 1930; and to note other decisions rendered prior to the
8¢, Louis cases. In seven, intervening between May v, Heiner and
the 8i. Lowis cases, the Board of Tax Appeals reached the same
eonelusion as that announced in the 8¢, Lowis cases® The Board's
action was affirmed in four of them.® Four other decisions by Cir-
enit Courts of Appeal were to the same effect.” In practically all, re-
liance was placed upon Shukert v. Allen, Reinecke v. Northern
Trust Company, May v. Heiner, and McCormick v, Burnet, or some
of them. Thus, when the question eame before this court again in
the 8¢, Lowis cases, thers was a substantial body of authority follow-
ing and applying the Heiner and McCormick cases,

Binee the 8¢ Lowis cases were decided, the prineiple on which
they went has been repeatedly applied by the Board of Tax Ap-
peals and the courts. The Board has followed the cases in no less
than seventeen instances®

The record is the same in the courts, The ¢ Lowis cases
have been followed in fourteen cases® In some of these the Gov-
ernment has sought review in this eonrt but in none, except those
now presented, has it asked the court to overrule those decisions.

B Wheealar Commissionar, Commissiconer,
B.T, A 1108; Puh%o Mnf‘nﬁlrn:ﬁn Dushio -,du:ﬁ
T, A,

m’.-i:lm.HB. ’ lehlﬂ.w-'lﬂlrlfﬂ.'l' £20; Wallace
v. Commissioner, I‘I'B'I‘Jhm Bonney o , B0 B, T. A, 45.
lﬂmmhlimrbnhur{u}lm :ﬂmdhfuamﬂ:rmad
eourt, E00 U, B, §81); Commissioner v. Wallaze, 71 F, (2d) 1 Commis-
limv-Dmhu,HL{N}?ﬂjﬂuuanun . Bonney, ]‘,Eﬂ.}lm
T Commissioner v, Austin, 78 F, (2d4) 758; Talt v Bafe t & Trust Co.,
T4 F. (24 HI;Mt:.Sd-DuTIITMUu..Hl( 534 ; Hel
tm 765 F. (24) 245. I bnnlhlutcﬂ.uinnlynuun
conira: Commissioner v, Behware, T4 F. (24) 718,
lTl.ﬂvﬂnnmlldMHBT.A.ﬂl-ﬂumurmuﬂouwﬂﬂou-
mlﬂiﬂu‘rﬂﬂ'l‘j..flﬂma WHETLI‘I:;
MnWHETLIﬂ!;W-.WM,
B, T. A. 183; Van Bicklen v. Commissioner, 25 B. T. A. 308; Patterson v

Bryant v, Commissloner, 38 B, T. A. 060; Wetherill v.

B. T. A. 1850 ; Mitehell v, ﬂmi-inw,ﬂn,'hh,l Stone v. Commissioner,

HET.LEI;MMiW B, T, A. 387; Whits v.
38 B. T. A. 503 r&uﬂHM,H‘BTqﬁ 1834 ;

Commissioner, Donnelly
mnﬂt.ﬂum !lh.}l'.a.ﬂi Drave v Commissioner, 40 B. T. A.

901 Colony Trust Co, . United Btates, 15 F. 417 ; Myern v
15 F, Supp. 488; Chase National Bank v Tni Hr.hp;-MT:
Commissioner '&rnh,l'rl' {H}lﬂﬂﬂ;ﬂﬂlﬂtmﬂn (24)




Helvering ve. Hallock et al. [

If there ever was an instance in which the doetrine of stare de-
cisis should govern, this is it. Aside from the obvious hardship
involved in treating the taxpayers in the present cases differently
from many others whose cases have been decided or closed in ae-
cordanee with the settled rule, there are the weightier considers-
tions that the judgments mow rendered disappoint the just ex-
pectations of those who have acted in reliance upon the uniform
comstruetion of the statute by this and all other federal tribunals;
and that, to upset these precedents now, must necessarily shake the
confidence of the bar and the publie in the stability of the rulings
of the eourts and make it impossible for inferior tribunals to ad-
judieate eontroversies in reliance on the decisions of this court.
To nullify more than fifty decisions, five of them by this eourt,
some of which have stood for a decade, in order to change & mere
rule of statutory construction, seems to me an altogether unwise
and unjustified exertion of power. As I shall point out, there is
no necessity for such action because it has been, and still is open to
Eangrmtuchmsethamlnhymandmntofthammi!it
deems such aetion necessary in the publie interest,

3. 4§801 of the Revenue Act of 1926 imposes a tax unpon the
value of the net estate of a decedent. § 302 provides the method
for determining the value of the gross estate. Subsections (¢) (d)
fe) (f) and (g) require inclusion in the gross estate of intercsts
which otherwise might be held not to form a part of the decedent’s
estate or not to pass from him to others at his death. These sub-
sections sweep such interests into the gross estate in order to fore-
stall tax avoidance. §302{c) was the successor of analogous sec-
tions in earlier acts and the predecessor of similar sections in later
aots.’® The subsection has been amended in successive Revenue
Aots, As a result of the Treasury’s experience in the enforcement
of the luw,{}uru.:mhuhumtiuatnﬂmnthmht it necessary to
extend the secope of the subsection in the interest of more efficient

144; Weleh v, Hassstt, 90 F. mﬂ}amjum States v. Nichols, 92 F, (2d)
" 108

m; us.n{;i Halloek, 1 rm y 1 m—r mﬁ‘
(8d) a7; oneT ¥ s i oner . y
108'F, (2d) 820; Rothensles v, Cassall, 103 . (8d) 834 v, Commis-
sloner, fu}r. :n*aj 329; Rheinstrom v. &mﬁlﬂk m m.t ;

10 Revenue Act of 1914, § 202(b), 30 Btat. 754, 777; Rovenus Act of 1918,

408(e), 40 Btat. 1057, 1087 ne Ast of § 302(e), 48 Btat. 208,
S04 Sovenua Act of 1082, § 803(n), 47 Stat, 160, T iateraal Mavenns Oode
of 1030, § 811(e), 53 Stat,, Part 1, 1, 181
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administration. Within eonstitutional limits such extension is a
matter of legislative policy for Congress alone.!!

It is familiar practice for Congress to amend a statute to obviate
a construction given it by the eourts. The legislative history of
imtujdmunmmthltﬂonamhudmdmm:nhmuh
mmmdmmtmmmthnmtruﬁmphmduponﬁhrthh
eourt in the 8¢, Louis cases,

May v. Heiner was decided in 1930. The Treasury was dissatis-
fied with the decision and in three later cases attacked the
ruling, amongst them MeCormick v, Burnet, The court an-
nounced its judgments in these cases on March 2, 1931, reafirming
May v. Heiner., On the following day Congress adopted a joint
resolution amending § 802(c) to tax a transfer with reservation of
& life estate to the grantor, hut, in so deing, it omitted to deal
ﬁthnmtmgmthmmrmmdmthugrmm“thapmﬂiﬁt:
of reverter remaining in him, involved in both Heiner and McCor-
mick, smxmuv.wm.\,amms,m,m. The omission is
signifieant,

Itwbawuudﬂmiuthnhmdprapuiumﬁptm
the amendment the point was overlooked. But the joint resolution
was reenscted by § 803°of the Revenue Act of 1982, without any
alteration to cover the point. The Revenus Act of 1934'* amended
imtﬂjﬂthgmvmue.a.utn!lmtttdidnntﬂhmim{a}
as it then stood. -

The day the 8i. Louis cases were decided, this court announced
its opinion in White v. Poor, 206 T, 8. 98, construing § 302(d) of
the Aet of 1926, In order to make the section apply to such a
lﬂmﬂmumdhﬁmﬂinthltw‘thﬂmmmeﬂ
1936, by the Aét of 1936,'* amended it to preclude the construction
the court had given it. Again Congress let §302(c) stand as
before and s construed in the 5¢. Louis cases, Three revenue acts
hnﬂﬂnmbmn:dnphd.“lnmnnfrhhh_hﬂthnﬂrﬂlugof
§302(c) been altered. If there is any life in the doetrine often an-

11 Halvering v City Bank Farmers Trust Co., 208 T. 8, 85,
1247 Stat. 1609, 279,

18 48 Beat. 880, 782

14 Houso Report on H, R 12788,

16 4D Btat. 1648, 1744,

10 Revenue Act of 1037, 50 Stat. 813; Revenus Aet of 1008, 52 Btat. 447;
Revenun Code, 58 Btat, Part 1, p. 1.
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nounced that reenactment of a statute as uniformly construed by
the eourts is an adoption by Congress of the construetion given it,
this legislative history ought to be conclusive that the statute, as it
now stands, means what this court has said it means,

Little weight ean be given to the argument of 'the Government
that the Treasury has not applied to Congress for alteration of the
section because of the diffienlty of wording a satisfactory amend-
ment. A moment’s reflection will show that it would be easy to
phrase such an amendment. Whatever the reason for the failure
to amend § 302(e), whether hesitancy on the part of the Treasury
to recommend such action, or the satisfaction of Congress with the
eonstruetion put upon the section by this court, or mere inadvert-
ence, the fact remains that the section has been resnacted again and
again with the eourts’ construetion plain for all to read,

4, h:&mhythamtm:bﬂuqmdtmmthnmq
Regulations affecting the estate tax,!” a contingent interest is mot
to be included in the taxable estate. In the light of this construe-
tion, estate tax provisions were reenacted or amended in 1921, 1924,
1926, 1928, 1931, 1932, 1984, 1985, 1936 and 1937,

At the bar counsel for the Government stated that it had always
been the view of the Treasury that the article in question applied
only to § 302(a) and had no application to § 302(c). But we are
not concerned with what the Tressury thought about the matter,
The regulations were issned to guide taxpayers in complying with
the Act. Bection 302 is an entirety. Subsections (a) and (c) were
not intended to contradict each other, but the latter was to supple-
ment the former. The gross estate was to be computed according
to the section as a whole, It is hard to understand how the tax-
payer was expected to discriminate between a contingent interest
of a decedent under the will of his grandmother and a similar in-
terest under an absolute deed executed by him inter vives. If the
one did not pass from the decedent at death neither did the other.

After the decisions in the 8f. Lowis cases, the Treasury rendered
its regulations even more explicit. In Regulations 80 (Revised),
promulgated October 26, 1937, & new Article 17 was inserted which
is:

‘' The statutory phrase, ‘a transfer . intended to take effect
hpu-imnmjmmltuﬂhrhhduﬂ, ineludes a transfer

17 Bee Note 3, supra.
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the deeedent . . . whereby and to the extent that the benefieial
to the ..+wtbe?ulﬁtlﬂhm...w
mained in decedent at the time of his death and the passing
thereof was subject to the condition precedent of his death. . . .

“‘On the other hand, if, as & result of the transfer, there remained

mﬂuﬂdmt at theﬁmnu!hiud;utﬁnnﬁﬂu n;" hmh uilnuﬂt:;
erred property, then no part o property is to be in

in the gross estate merely by reason of & provision in the instru-

Mmmummihmmm!tmpmm was to revert to the
t upon the of some PErsOn Or pPersons or

the happening of some other event."

If theretofore doubt eould have been entertained, it them must
have vanished. And with this regulation in foree, Congress reen-
acted § 302(¢) as so interpreted.

What, then, is to be said of the principle that reenactment of a
statute which the Treasury, by its regulations, hes interpreted in
a given sense is an embodiment of the interpretation in the law as
reenseted? Surely the prineiple cannot be avoided, as the Govern-
ment argues, because the Treasury felt bound so to interpret
§802(c) by reason of this court’s decisions. That faet should
make application of the principle the more urgent,

Mr, Justice MoR&yxoLns joins in this opinion, ¢
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SUPREME COURT OF THE UNITED STATES.

No. 265.—Ocroner Team, 1939,

Federal Communications Commission,) On Writ of Certiorari to

Patitioner, the United States Court
vs, of Appeals for the Dis-
The Pottsville Broadeasting Company.| triet of Columbia,
[January 29, 1940, [

Mr. Justice FraxgrunTER delivered the opinion of the Court,

The court below issued & writ of mandamus against the Federal
Communieations Commission, and, because important issues of ad-
ministrative law are involved, we brought the case here. 308 U. 8.
— We are called upon to ascertain and enforce the spheres of
authority which Congress has given to the Commission and the
courts, Tespectively, through its scheme for the regulation of radio
broadeasting in the Communications Act of 1834, o. 652, 48 Stat.
1064, as amended by the Act of May 20, 1937, e. 229, 50 Stat. 189;
47U, 8. C. §151.

Adequate appreciation of the facts presently to be summarized
requires that they be set in their legislative framework. In its
essentials the Communications Aet of 1934 derives from the Fed-
eral Radio Act of 1927, ¢, 169, 44 Btat. 1162, as amended, 46 Stat.
844. By this Act Congress, in order to protect the mational
interest involved in the new and far-reaching seience of broadeast-
ing, formulated a unified and comprehensive regulatory system for
the industry.! The common factors in the administration of the
various statutes by which Congress had supervised the different
modes of eommunication led to the creation, in the Aet of 1934, of
the Communications Commission. But the objectives of the legis-
lation have remained substantially unaltered since 1927,

ﬂouurn-mavndnnduthuapnrnf;wﬁuprudfm that in
the absence of governmental comtrol the public interest might
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be subordinated to monopolistic domination in the broadeasting
field. To avoid this Congress provided for a system of permits
and licenses. Licenses were not to be granted for longer than
three years. Communications Act of 1984, Title iii, § 307(d).
No license was to be ‘‘construed to ecreate any right, beyond
the terms, conditions, and periods of the license.'  Ibid.
§301. In granting or withholding permits for the construction
of stations, and in granting, denying, modifying or revoking
licenses for the operation of stations, ‘‘public convenience, interest,
or necessity’’ was the touchstone for the exercise of the Commis-
sion's authority. While this eriterion is as conerete as the compli-
cated factors for judgment in such a fleld of delegated authority
permit, it serves as a supple instrument for the exercise of dis-
eretion by the expert body which Congress has charged to carry
out its legislative policy. Necessarily, therefore, the subordinate
questions of procedure in ascertaining the public interest, when the
Commission's licensing authority is invoked—the scops of the in-
quiry, whether applications should be heard contemporaneously or
successively, whether parties shonld be allowed to intervene in one
another's proceedings, and similar questions—were explicitly and by
implication left to the Commission's own devising, so long, of course,
as it observes the basic requirements designed for the protection of
private as well as public interest, Ibid., Title I, § 4(j). Underlying
the whole law is recognition of the rapidly fluctuating factors char-
ascteristic of the evolution of broadeasting and of the corresponding
requirement that the administrative process possess sufficient flexi-
bility to adjust itself to these factors, Thus, it is highly significant
that although investment in broadeasting stations may be large, &
license may not be issuned for more than three years; and in de-
ciding whether to renew the license, just as in deciding whether to
issue it in the first place, the Commission must judge by the stand-
ard of *‘ publie convenience, interest, or necessity.’’ The Communi-
cations Act is not designed primarily as a new code for the adjust-
ment of conflicting private rights through adjudication. Rather it
expresses a desire on the part of Congress to maintain, through ap-
* propriate administrative control, a grip on the dynamic aspects of
radio transmission.?

Iﬂmmw{wmhﬂmmmlnuwmmﬂwm

siderations have governed the application of standards of ¢ m
O BOVEity’” I Gotes By Whe M. * s - e Roaaton
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Against this background the faets of the present case fall into
proper perspective. In May, 1936, The Pottsville Broadeasting Com-
pany, respondent here, sought from the Commission a permit under
§ 819 Ibid., Title iii, for the construction of a broadeasting station
at Pottsville, Pennsylvania. The Commission denied this application
on two grounds: (1) that the respondent was financially disquali-
fied; and (2) that the applicant did not sufficiently represent local
interests in the community which the proposed station was to serve.
From this denial of its application respondent appealed to the
court below. That tribunal withheld judgment on the second
ground of the Commission's decision, for it did not deem this to
have controlled the Commission’s judgment. But, finding the Com-
mission's conclusion regarding the respondent's lack of financial
qualification to have been based on an erroneous understanding of
Pennsylvania law, the Court of Appeals reversed the decision and
ordered the “cause ., . . remanded tothe . . . Communi-
cations Commission for reconsideration in accordance with the
views expressed.’’ Poltsville Broadeasting Co. v, Federal Commun-
seations Commission, 98 . (2d) 288,

Following this remand, respondent petitioned the Commission to
grant its original application. Instead of doing so, the Commission
set for argument respondent’s application along with two rival ap-
plications for the same facilities. The latter applications had been
filed subsequently to that of respondent and hearings had been held
on them by the Commission in a consolidated proceeding, but they
were still undisposed of when the respondent’s case returned to the
Commission. With three applications for the same facilities thus
before it, and the facts regarding each having theretofore been
explored by appropriate procedure, the Commission directed that
all three be set down for argument before it to determine which,
““on & comparative basis'' **in the judgment of the Commission will
best serve public interest.’’ At this stage of the proceedings, re-
spordents sought and obtained from the Court of Appeals the writ

if licemsed, best serve the
morh—m Those
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of mandamus now under review, That writ sommanded the Com-
miﬂmhmlﬁdaihwdudﬁnlﬁugmdmz'slppﬂuﬁm
“furhuﬁngannmpluﬁwbui:”wﬂhthuﬂhutm:.md"tn
hﬂrmﬂWﬂuthnnppliutinn"ofThnFMﬂaB
Gomplny"unthuhﬂo!thermduoﬁginﬂlymmhw
mﬂuuwiththaopinlnm"u{mﬂwrtut.&ppeﬂlhmoﬁﬁm]
review (98 F, (2d) Eaaj,udiuthamlndmmpmd:‘ngu. Patts-
ville Broadcasting Co. v. Federal Communications Commission, 105
F. (2d) 36,

The Court of Appeals invoked ageinst the Commission the fa-
m%rdmmmun]mmnhhmmmm&umm
of an appellate tribunal and eannot reconsider questions which the
mandate has laid at rest, &a!ﬂrrﬂ'ﬂfﬂrﬂ?ﬂr&&fﬂdﬂa,,!’r
titioner, 160 U, 8, 247, 255-56. Thnprnpodﬁmhindhpmh{q but
itduunutmu_uwhizhi-mmhidumt. Cf. Spragus v.
Ticonic Bank, 307 U, 8, 161. Noriulmn'liutarpreﬁﬁouo“.ha
mmo!ﬂnmmd:tnnmﬂymﬂm To be sure the
mrtﬂutfﬂuulmmdlhisnnrmnﬂythnbutjudmofﬂnmm
tent, on the general theory that the author of a dooument is or.

controlling here, Cf United States v, Morgan, 307 U, 8. 183,
Therefore, we would not be foreclosed by the interpretation which
the Court of Appeals gave to its mandate, even if it had been di-
rected to a lower court,

A much deeper issus, however, is here involved. This was not a
mandate from court to court but from a eourt to an administrative
agency. What is in issus is not the relationship of federal courts
infer se—a relationship defined largely by the eourts themselves—

from that out of which the administrative action under review en-
sued. The technical rules derived from the interrelationship of
judieial tribunals fnrmlnglhhrmhiu:mtmmhhnmﬂ




self-executing legialation nor by the judicial process. That this
movement was natural and its extension inevitable was a quarter
eentury ago the opinion of eminent spokesmen of the law.* Parhaps
thummmiﬁngnhlmhrhthntthinmmmthubmthniu-

of the inquiry and determine the dats on which the judecal judg.
ment is ultimately based.  Administrative agencies have power
themselves to initiate inguiry, or, when their authority is invoked,
to control the range of investigation in ascertaining what is to sat.
isly the requirements of the public interest in relation to the needs
of vast regions and sometimes the whole nation in the enjoyment of
facilities for transportation, ecommunication and other essential
publie services,® Thess differences in origin and function preclude
£
2 Bee Hﬂﬂudﬂ,ﬂm Constitutionnl History of England, pp, 416-18; Landis,

The Administra
4 Bee, for instance, the addresa of Elihn Root as President of the American
Bar Assoeintion:

“"There in one flald of law develo t which has manifestly beeoms

inevitable. We WMmmWan;ﬂm’ law

hﬂ#mthiumﬂm,ihmm-,udih:mmm
regulation

old methods of statuten enforeed by the eourts,
+ « « Thero will be no withdras from thess experimemts. , ., ., We
sball go on; we shall expand them, whether we s theoretieally or not, be-
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mwmplmﬂlonufthnwlndpmdmuﬂudu—
m,mhﬂmmhmmummmdm
Thus, this Court has recognized that bodies like the Interstate
ﬁmmcmmldmhm'hmmmﬁom.huuﬂm
rmtlﬂuinhtuﬁuwniu,"uhmldmbetnnwmwbm-
thdnadhyuohnjaﬂrﬂuutnthalﬂmhihﬂltrdpmuf,"fﬂm
state Commerce Commission v. Baird, 194 U, 8, 25, 44, should be
frutufnhinnﬂ:drmruluniprnudmmdtnpmmthnd:
n!inqnhyupnhlaofpmltﬁnuthmtadhnhmthni:mﬂ&mdb
nous duties." Compare New England Divisions Case, 261 U, 8. 184.
Tubumu*thuluﬂnn&uwhinhthmqmawmprum'hu
the fundamentals of fair play. They require that interested parties
belﬂordadmnppumnjtyfnrhuringmdﬂznjndtmtmmtn-
press a reasoned conclusion. But to assimilate the relation of thess
ldminiatnﬁnbodlumﬂﬂumumtothnruhﬂmtpbetm
lmrmﬂuppurmuhhwdhquﬂthuwiginmdpupmai
the movement for administrative regulation and at the same time
to disregard the traditiomal seope, however far-reaching, of the
Jjudicial process. Unless these vital differentiations between the
functions of judicial and administrative tribunals are observed,
courts will stray outside their provinee and read the laws of Con-
gress through the distorting lenses of inapplicable legal doctrine.
Under the Radio Act of 1927 as originally passed, the Court of

'.&ppuhmmthmiudhnviﬂinguﬁnnoithmmm

sion to “‘alter or revise the decision appealed from and enter such
judgment as to it may seem just.’’ §16 of the Radio Act of 1927,
44 Stat. 1169. Thereby the Court of Appeals was constituted ‘‘a
superior and revising ageney in the same field"’ as that in which the

* Radio Commission acted. Radio Comm. v. Genaral Electric Co.,

281 U. B. 464, 467, Binee the power thus given was administra
tive rather than judicial, the appellate jurisdiction of this Court
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could not be invoked, Moﬂmr.ﬂmlhmiuﬂn,
supra, Tnh,rthubuintotrninhm,cmxr_mndudilﬁmu
tohrmimmﬂmhiltuﬁunnnﬁghtn!thnﬂumdippuh
e, TBB, 46 Btat. 544, In ‘gharp econtrast with the previous grant
ofluﬂnﬂur"thnwmmrmhtdm-pnrﬂyjudidﬂm_
' Whether the Commission applies the legislative standards validly
mumwhathuitIM:wiﬂlinthnlmnﬁtrmIanndumb&
yond it, whether its proceedings satisfy the pertinent demands of-
due process, whathn,inthmthauhmpﬂmuﬂththulmﬂ
raqujrmmhwhiuhﬂ:thapmvimafthﬂm:ni-ionndpm
its aetion, are appropriate questions for judicial deeision."’ Eadio
Comm'n v, Nelson Bros. Co,, 289 T, 8. 2686, 276,
Onuvhwthnmnmthumrrmmnufhwmﬂmrtmmd
the Commission is bound to act upon the eorrection. Fed. Power
Comm's v. Pacific Co., 307 U. 8, 156 But an administrative de-
mhlﬁonhwmuhhimhdddllmdquuﬁmupuhjudhm
mmdmmtmﬁﬂyfmmm“w.m
mmmmw,mmmwupﬂm
committed to its charge, Cf. Ford Motor Co. v. Labor Board, 305
. B. 364
Thﬂmiﬁm*:mpmﬂbﬂitr:tnﬂﬁmuhhmm:pﬂi—
eations by the standard of *‘public convenience, interest, or neces-
gity.” The Commission originally found respondent's application
inconsistent with the public interest becauss of an erronecus view
regarding the law of Pennsylvania, The Court of Appeals laid
bare that error, and, in compelling obedienee to its correetion, ex-
hausted the only power which Congress gave it. At this point the
Gﬂmmiﬂinnml;linﬂhlﬂ;ﬁdwﬂhthﬂdutyufjud;ingthnlppli-
estion in the light of “*public convenience, intersst, or necessity. '’
The fact that in its first disposition the Commission had com-
mitted a legal error did not create rights of priority in the
respondent, as against the later applicants, which it wonld not
have otherwise possessed. Only Congress eould eonfer such a prior-
ity. It hes not done so. The Court of Appeals cannot write the
prineiple of priority into the statute as an indirect result of its
power to serutinize legal errors in the first of an allowable series
of adinistrative actions. Such an implieation from the curtailed
review allowed by the Communications Act is at war with the basia
policy underlying the statute. It would mean that for practical
purposes the contingencies of judicial review and of litigation,
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rather than the public interest, would be decisive factors in deter.
minhgwﬁkhdmrﬂpmﬁmlppﬂuﬁmmwhm

Iti,hnrmmmpduponmthltifdlﬁtmnfldmhiﬂnﬁw
diseretion remain open for determination on remand after
|Mnn0flinghﬂnﬁurminnﬁmnpma£nglulaﬂlimuhpm-
sible with resulting delay and hardship to the applicant. It is
ﬂmulytnuonjmupextrmamdmnuppmniﬂ possibilities
‘in the exertion of authority. But courts are not charged with
general guardianship against all potential mischief in the compli-
eated tasks of government, The present ease makes timely the re-
minder that “‘legislatures are nltimate guardians of the liberties and
wﬂfmnfthnpoophinqnj:au:rutndqmuthamm"
Missouri, Kansas & Tezas Ry. Co. v. May, 194 U. 8. 267, 270, Con-
gress which creates and sustains these agencies must be trusted to
correet whatever defects experience may reveal, Interference by
the eourts is not conducive to the development of habits of re
sponsibility in administrative agencies, Anglo-American courts
uﬂnwhnwthmmthumnlminnnmﬂlmmmthnpmd-
uet of a historie process,

The judgment is reversed, with directions to dissolve the writ of
mandamus and to dismiss respondent’s petition, -

Reversed.,

Mr. Justice MoREYNOLDS concurs in the result,

A true copy.
Test:
Clerk, Supreme Court, U, 8.



SUPREME COURT OF THE UNITED STATES.

No. 316.—Ooroser Tema, 1939,

J. Lawrence Fly, et al, Petitioners, On Writ of Certiorari to the

g United States Court of Ap-
peals for the Distriet of
Panl R. Heitmeyer, Columbi
[Jennary 29, 1940.]

Mr. JmﬁanrmumdnHvuadthanphiondthuﬂm

On March 25, 1935, Heitmeyer, respondent here, applied for a
permit from the Federal Communications Commission under
§319 of the Communications Act of 1984, ¢, 652, 48 Stat, 1089,
47 10, 8. C. 319, to construct o broadeasting station at Cheyenne,
Wyoming. His application and a eompeting one wers heard by
an examiner. The Commission, on May 1, 1936, denied respond-
ent's application on the sole ground thet he wes finaneially dis-
qualified. He appealed to the United States Court of Appeals for
the District of Columbia and the Commission's decision was re-
versed. Heitmeyer v. Federal Communications Commission, 95 F.
(2d) 91. To proceed in conformity with this opinion, the case was
remanded to the Commission,

After Heitmeyer’s appeal two other applications for the same fa-
cilities were filed with the Commission, Following intermediate lit-
igation, needless here to recount, the Commission directed that re-
lpmdant’lmbammnudiumjunnﬁmwiththpmdingrim
applications, Before this hearing could be had, respondent obtained
from the Court of Appeals a writ of mandamus directing the Com-
mission to restriet consideration of his application to the record
originally before it. MoNinch v. Heitmeyer, 105 F. (2d) 41. Be-
eause important questions of administrative law were involved, we
granted certiorari, 308 U, 8, —,

This case is controlled by our decision in No, 265, Fedsral Com-
munications Commission v. Pottsvilla Broadcasting Co., decided this
day.
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The only relevant difference between the two cases is that here
the Commission proposed on remand not only to reconsider re-
spondent’s application on oral argument with subsequently filed
rival applications, but to reopen the record and take new evidence
on the comparative ability of the variouns applicants to satisfy ‘' pub-
lie convenience, interest, or necessity.’’ But the Commission’s duty
was to apply the statutory standard in deciding which of the ap-
plicants was to receive a permit after it fell into legal error as well
as before. If, in the Commission's judgment, new evidence was
necessary to discharge its duty, the fact of a previously erroneous
denial should not, according to the principles enunciated in the
Pottsville case, anie, bar it from access to the necessary evidence
for eorrect judgment.

The judgment is reversed, with directions to dissolve the writ of

mandamus and to dismiss respondent’s petition.
Reversed.

Mr. Justice McREYNOLDS concurs in the result,
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SUPREME COURT OF THE UNITED STATES.
No. 185.—Ocroses Teaa, 1039,

the Supreme Court of

On Writ of Certiorari to
the State of Florida.

|

[February 12, 1940.]

Mr. Justice BLaok delivered the opinion of the Court.

The grave question presented
granted in forma pay

William-
son, Charlie Davis and Walter Wood-
us,
The Btate of Florida.

Isiah (Izell) Chambers, Jack
ward (Woodard), Petitioners,

by the petition for certiorari,
the State of Florida, failed to afford

peris,! is whether proceedings in which eon-
process of law guaranteed by the Four-

fa-imwmuﬁﬁmd,udwhiuhmhnjmmmmn!ﬂuth

upon four young negro men in
the safeguard of that due

teenth Amendment.?

um mm.m mbw -.m
mw“ﬁ% M..m
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First. The State of Florida challenges our jurisdietion to look
behind the judgments below claiming that the issues of fact upon
which petitioners base their claim that due process was denied them
have been finally determined because passed upon by a jury. How-
ever, use by a State of an improperly obtained confession may con-
stitute a denial of due process of law as guaranteed in the Four-
teenth Amendment.® Since petitioners have seasonably asserted the
right under the Federal Constitution to have their guilt or inno-
eence of a capital erime determined without reliance upon confes-
sions obtained by means proseribed by the due process clause of the
Fourteenth Amendment, we must determine independently whether
petitioners’ confessions were so obtained, by review of the facts
upon which that issue necessarily turns 4

Second. The reecord shows—

About nine o’clock on the night of Saturday, May 13, 1933,
Robert Darey, an elderly white man, was robbed and murdered in
Pompano, Florida, a small town in Broward County about twelve
miles from Fort Lauderdale, the County seat. The opinion of the
Supreme Court of Florida afirming petitioners’ convietion for this
crime stated that ‘‘It was one of those erimes that induced an en-
raged community . . . ."®  And, as the dissenting judge
pointed out, “The murder and robbery of the elderly Mr. Darey
. was & most dastardly and atrocious erime. It naturally
aroused great and well deserved indignation.'™®

Between 9:30 and 10 o’clock after the murder, petitioner Charlie
Davis was arrested, and within the next twenty-four hours from
twenty-five to forty negroes living in the community, including
petitioners Williamson, Chambers and Woodward, were arrested
without warrants and confined in the Broward County jail, at
Fort Lauderdale. On the night of the crime, attempts to trail the
murderers by bloodhounds brought J. T. Williams, a conviet guard,
into the proceedings. From then until confessions were obtained
and petitioners were sentenced, he took a prominent part. About
11 P. M. on the following Monday, May 15, the sheriff and Williams

8 Brown v. Mississippl, 207 U, B, 278,
‘Hmnwﬂmmn.ﬂ.m.lﬁiﬂﬂﬂlmmmu.ﬂ.
687, 690, '

8 — Fla, —, —,

ord, —
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took several of the imprisoned negroes, ineluding Williamson and
Chambers, to the Dade County jail at Miami. The sheriff testified
that they were taken there because he felt a possibility of mob
violence and '‘wanted to give proteetion to every prisomer . . .
in jail." BEvidence of petitioners was that on the way to Miami
& motoreyele patrolman drew up to the ear in which the men wera
riding and the sheriff *‘told the eop that he had some negroes that
he . . . taking down to Miami to escape a mob.”" This statement
was not denied by the sheriff in his testimony and Williams did not
testify at all; Williams apparently has now disappeared. Upon
order of Williams, petitioner Williamson was kept in the death eell
of the Dade County jail. The prisoners thus spirited to Miami wers
returned to the Fort Lauderdale jail the next day, Tuesday.

It is elear from the evidence of both the State and petitioners that
from Sunday, May 14, to Baturday, May 20, the thirty to forty
negro suspects were snbjected to gquestioning and eross questioning
(with the exeeption that several of the suspects were in Dade
County jail over one night). From the afterncon of Baturday,
May 20, until sunrise of the 21st, petitioners and possibly one or
two others underwent persistent and repeated guestioning. The
Supreme Court of Florida said the questioning “‘was in progress
several days and all night before the confessions were secured’”
and referred to the last night as an *‘all night vigil.”" The sheriff
who supervised the procedure of continued interrogation testified
that he questioned the prisoners “‘in the day time all the week,"
but did not question them during any night before the all night
vigil of Saturday, May 20, because after having ‘' questioned them
all day . . . [he] was tired." Other evidence of the State
was ‘‘that the officers of Broward County were in that jail almost
continually during the whole week questioning these boys, and
other boys, in connection with this'' case,

The process of repeated questioning took place in the jailer’s
quarters on the fourth floor of the jail. During the week following
their arrests and until their confessions were finally aceeptable to
the State’s attorney in the early dawn of Sunday, May 21st, peti-
tioners and their fellow prisoners were led one at a time from their
cells to the questioning room, quizzed, and returned to their cells
to await another turn. So far as appears, the prisoners at no
time during the week were permitted to see or confer with eounsel
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or a single friend or relative. When earried singly from his eell
mdmbjmdtnquu&mhg.unhfmhimﬂt,ldnﬂnprhnm
mmmm.mammmwtmmmmm
county sheriff, his deputies, a eonvict guard, and other white officers
and citizens of the community,
Thahﬁmmyhhmﬂﬂuhwhﬂhunﬂpr«ﬁﬁmmm
mﬂnmﬂythmhnndmdphyﬂuﬂymimmdmtﬂthqﬂnd]m
hhnpdmduwnﬂmmdfmdthd:ﬁmqmdhmhu
on Sunday morning just after daylight. Be that as it may, it is
Mrhinthntbr&turdny,lhyﬂﬂth,ﬁmdl}:dmﬁnmdqm
tioning had elicited no confession. Admittedly, a concentration of
uﬂnﬂ—dimhd!gllmttmnﬂnmb&roipdmmimﬂudingp&-
ﬁﬁmm—unthnpaﬂofthuqnmﬁunmprhdpﬂytha:huﬂ
deilIinnu,thamﬁatgurd,qunbmtS:ﬂﬂtht&turﬂny
afternoon, From that hour on, with only short intervals for food
and rest for the questioners—''They all stayed up all night,"
"Thnybrinxonufthmantimabmkwmmm Lt
until they confessed.’” And Williams was present and partiei-
pating that night, during the whole of which the jail eook served
coffee and sandwiches to the men who “grilled”” the prisoners,

* + Sometime in the early hours of Sunday, the 21st, probably about
2:30 A, M., Woodward apparently “'broke’"—as one of the State's
witumputit-dmnﬂ.fbmnortﬂntrminmpwinddqm

. tioning by Williams, thnaheﬁﬂ'mdthcmmhh“mrightm

the other." The State’s attorney was awakened at his home, and

called to the jail. He came, but was dissatisfied with the confession
ofWoodwuﬂwhinh]utmkdoniuwﬂﬁn;atthtﬁmu,mduﬂ
matﬂngﬁkn"mthhpuparup,thuim'twhulmt,whm
¥ou get something worth while call ma,'* This same State's attor-
“LAhmmthh of the community, testifying about this particular ineident,
w“& Wore you there when Mr. wﬁﬂﬁggt;h'l Attorney] talked to Walter

the first tims he came
““A. Yes, uir,

(rQ Tuko his confession down in writing!
i

M
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ney conducted the State's case in the cirenit eourt below and also
made himself a witness, but did not testify as to why Woodward’s
ﬂmulwumfmmwnuutﬂutwrhhm The sheriff did,
howaver :

A, No, it wasn't of it was true and of it wasn't;
Hrltn!ra[tbeﬂmn'll.:}mmnrm ]uldthmwul:’:'tmnuh. It
mju‘tnlu.rmm i

“Q. . . . Was that voluntarily made at that time?
A, Yes, uir,

“Q. It was voluntarily made that time.

“A, Yea, sir,

“Q. Youn didn't consider it snffleiont?

““A. Mr. Maire,

Q. Mr. Maire told you that it wasn't sufficient, so you kept on
questioning him until the time you got him to make a free and
fmﬁ::t:',y confession of other matters that he hadn't included in

8

““A. No, sir, we questioned him there and we caught him in lies.

Q. Canght all of them telling lies?

"“A. Caught every one of them lying to us that night, yes, sir.

“Q. Did vou tell them they were lying?

“q.m of it did think wasn 't eorrect. you say what he
ﬂmﬂnmmmm,mw
“ Yeu, nir,
Q. What he and told you in the way of o confession at
ﬂmq. u l'rﬂ:r nhuhﬂ
A Tt didn’t WEHM
What matter ﬂ:hl.l."‘lﬂll

. Thers was some things he tol ﬂﬂlllﬂﬂ‘llh'lpﬂﬂﬂﬂlhm
i

--qmmmm- about it at that time; did you hear Mr. Maire
u:-tuhﬂna'mthhpwmﬁnintﬂntmhﬁnmm

something while eall me,' or words to that effect?
.-Lm.i S,
‘%‘_Mt:i’d ppen that night?
“q. T.h:tminhhpmnctwdhr'ﬁ"Mﬂrdi
“.ﬁ-.!ﬂ.l’-‘h"
And potitioner Woodward testified on this subject as follows:
L I wan taken out several times on the night of the 20th . . .

Bulmlldmﬁdit. e

"A.Hubd!hldh‘ldﬂ.uu\i ¢t him sitting up all the week and ke
mﬂud-mdl.irdm‘tml rli-lwlrlnrmmthmrlu.
i

A . . . then T was taken back to the mﬁr. ) h.:am
udhrl‘hn:‘ {m. %wmmluumummmm
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A, Yes, gir,

Q. Just how would tell them that?
A, Just like I am to you.

“Q. You said ‘Jack, you told me a lie't
e Ynl, gir."

After one week’s constant denial of all guilt, petitioners ** broke, "'
Just before sunrise, the State offiials got something “‘worth-
while'" from petitioners which the State's attorney wonld *‘want'';
Igtfnhumuﬂqd;hnumu;inthuprﬂmmofthouwhnhl&ﬁm
ried on and witnessed the all night questioning, he caunsed his
questions and petitioners’ answers to be stenographically reported.

ho eould take down what T said T snid semd for him and T will tell

time during night,

it was after L,
then, but I know

H
]
:
f
‘
¥g}

-mhmmd'wﬁmm{mmhnm’mdm

£z
i
4}
-
3 2
B &g_
3
|

g

f:::E
s g
E
X
iE =
-

“anﬁh;llhtﬂurlhmmt,lm bocanse it was arcund
sunrise when I went into the room, %
; any that night, Walter!
: Immmﬂﬂhnﬂmﬂlﬂnmlﬂh'thhu
hhﬂwmﬁh%wumdﬂt

Q. Why did after t
m?hwr?m ¥ou say to them that morning anything you wers brough
‘A, Beeause I was seared, . , M
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and Woodward pleaded guilty; Chambers and Davis pleaded not
guilty. Later the sheriff, accompanied by Williams, informed an
attorney who presumably had been appointed to defend Davis that
Davis wanted his plea of not guilty withdrawn., This was done, and
Davis then pleaded guilty,. When Chambers was tried, his convie-
tion rested upon his eonfession and testimony of the other three
confessors. The conviet guard and the sheriff “*were in the Court
room sitting down in a seat.”” And from arrest until sentenced to
death, petitioners were never—either in jail or in court—wholly
removed from the constant observation, influence, custody and con-
trol of those whose persistent pressure brought about the sunrise
eonfessions,

Third. The scope and operation of the Fourteenth Amendment
have been fruitful sources of controversy in our eonstitutional his-
tory.® However, in view of its historical setting and the Wrongs
which ealled it into being, the due process provision of the Four-
teenth Amendment—just as that in the Fifth—has led few to doubt
that it was intended to guarantee procedural standards adequate
and appropriate, then and thereafter? to protect, at all times,
pecple charged with or suspected of erime by those holding posi-
tions of power and authority, Tyrannieal governments had im-
memorially utilized dictatorial eriminal procedure and punishment
to make scape goats of the weak, or of helpless political, religious,
or racial minorities and those who differed, whe would not eonform
and who resisted tyranny. The instruments of such governments
were in the main, two. Conduct, innoeent when engaged in, was
subsequently made by fiat eriminally punishable without legisla-

8 Thare hnbmlnnmﬁ:uduﬂm ruwtil:gdw?m of
opinion ns to whether v s
could ba invalldated ulm;lwau clanse of the rmw

bas been s carrent of declined to
adopt in many previous eases—that Fourteenth Amendment was intended
hnﬂnmmﬂhhhndmaﬂm immunities
from viclation by the Bill of Amendments I to
S, sl A oD 1, Mt S
L " s
v. Vb, 144 T, 8. 3 h-:m;m.un&u,mmmam,éu,m;
Hague v. 0. 1. O, T. B. 494,
B Of, Weems v, TUnited 217 T. 8. 340, 372, 373, and dissent setting
out (p, 868) argumont of Henry, 3 Elliot, Debates, 447



8 mn;uanfqﬂuf-.m?hridu.

tion. And a liberty loving people won the principle that eriminal
pnnhhmhmddmbuiuﬂmdnnfuthuwﬂnhmpulqh-
Lﬂiwuﬂmhldﬂrmdyhr"thnhwofthehud"!whiddmwhm
done, But even more was needed, From the popular hatred and
mammnwnmmma:m-
fﬂmﬂ%ﬁwﬂ&u"hﬂﬂahd"mmmm
mh]!:duth:tnnm'&ﬁh.ﬁhaﬁywpmwtyh!wﬂuihdn
uhhﬂpunkhmﬂtfwﬁnhﬁmnfthulurmtﬂthmmm
lnhttgnflirl;rmmmdhirbuﬂinlpub]jutﬁhmﬂbunf
prejudice, passion, excitement and tyrannieal power. Thus, as
mmnumtnﬂymmumr,inmdnhpma
"‘the blessings of liberty”’, wrote into its basie law the requirement,
among others, that the forfeiture of the lives, liberties or property
nfpmphmudofurhnnmoﬂyfnﬂnwﬂpmmdmﬂn!mu&l
of due proeess have been obeyed.!®

The determination to preserve an acoused’s right to procedural
duupmlpmginhrgupmfmmhuwladgno!thahhmﬁul
‘truth that the rights and liberties of people aceused of erime eould
not be safely entrusted to seeret inguisitorial processes, The testi-
mony of centuries, in governments of varying kinds over popula-
ﬁm:ofdiﬂmtnmmdbdhh,:tmdnpmuﬂhmphyniudmﬁ
mtllturtunmdmmionhldbmﬂghtabwtthatmgiuﬂyum
jmmriﬂmdmwhnmthanoblmtmdethnf
their generations. The rack, the thumbscrew, the wheel, solitary
confinement, protracted questioning and eross questioning, and
other ingenious fnrmafnm:rl.pmmturﬂmhnlplouorunpupulu
had left their wake of mutilated bodies and shattered minds along
the way to the cross, the guillotine, the stake and the hangman's

Act for [the Regulating] the Privie
m}mmﬂ;'ulm;
1 (Treason); The Bill of ta (1088)

't Halsbury 's ﬂ!h."
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noose. And they who have suffered most from secret and dicta-
torial proceedings have almost always been the poor, the ignorant,
the numerically weak, the friendless, and the powerless.!*

This requirement—of conforming to fundamental standards of
procedure in eriminal trials—was made operative against the States
by the Fourteenth Amendment. Where one of several aceused had
limped into the trial court as a result of admitted physical mis-
treatment inflicted to obtain confessions upon which a jury had
returned a verdiet of guilty of murder, this Court recently de-
clared, Brown v. Mississippi, that ** It would be difficult to coneeive
of methods more revolting to the sense of justice than those taken
to procure the confessions of these petitioners, and the use of the
confessions thus obtained as the basis for convietion and sentence
was a clear denial of due process.1?

Here, the record develops a sharp conflict upon the issue of
physical viclence and mistreatment, but shows, without eonfliet, the
drag net methods of arrest on suspicion without warrant, and the
protracted questioning and cross questioning of these ignorant
young colored tenant farmers by State officers and other white
citizens, in a fourth floor jail room, where as prisoners they were
without friends, advisers or eounselors, and under circumstances
caleulated to break the strongest nerves and the stoutest resistance.
Just as our decision in Brown v. Mississippi was based upon the
fact that the confessions were the result of eompulsion, go in the
present case, the admitted practices were such as to justify the
statement that ‘‘The undisputed facts showed that compulsion was
app].iaﬂ. s

Ch. 8, p, 150, Cf. Morrison v, Calif., 201 T, 8. 82, 05,

12 207 U, B, 278, 286,

18 Bpe Ziang Sung Wan v, United States, 266 T. 8, 1, 16 The dissenting
I below noted, — Fla, that, in & prior a of this same case
iho am:&}fmfnagmt’*'zuﬂi%m d:l.bnEom{

tutﬁnngoct tioners testimony o and one
or two of murwﬁm-{nmamdh;thuﬂtm,mmﬂdutmlhn
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For five days petitioners were subjected to interrogations cul-
minating in Baturday’s (May 20th) all night examination, Over
a period of five days they steadily refused to confess and disclaimed
any guilt. The very circumstances surrounding their confinement
and their questioning without any formal charges having been
brought, were such s to fill petitioners with terror and frightful
misgivinga.'* Some were practical strangers in the eommunity ;
three were arrested in a one-room farm tenant house which was
their home; the haunting fear of mob violence was around them in
an stmosphere charged with exeitement and public indignation.
From virtually the moment of their arrest until their eventual con-
fessions, they never knew just when any one would be called back
to the fourth floor room, and there, surronnded by his acousers and
others, interrogated by men who held their very lives—so far as
these ignorant petitioners could kmow—in the balance. The rejec-
tion of petitioner Woodward s first ** confession®’, given in the early
hours of Sunday morning, becanse it was found wanting, demon-
strates the relentless tenacity which *‘broke’ petitioners’ will and
rendered them helpless to resist their seensers further. To permit
human lives to be forfeited upon eonfessions thus obtained would
make of the constitutional requirement of due process of law a
meaningless symbol,
that thess confessions wers only made after such mﬂfﬂ: rnp;ﬁ nnd por-
g b oy
were in jail, over a period of about a week, and culminating in an all-night
G4 Sk il somoasions’ baf Tesw otstaet Soam ol ot e,

when they wero bronght inte a room in the jailer’s quartors at 8:30 on
Bunday gnrﬂhi and made their confessions before the state umur. the
T,

offieors, said J, T. Willinms, and severn] disinterested outsiders, the
?ﬂm-fnmurmmuamm;mmwmmmm:
then ten.

‘i Tnder the ples lald down in Nickles o, Btate, B0 Fla. 858, 108 Bo.
497 ; Davis v 90 Fla. 317, 106 8o, 848; Delterle v. Btate, 98 Fla. 780,
124 Bo. 47; Mathlen v, State, 101 Fluo. §4, 183 Bo, 560, thess confesslons were
not legally obtained. '’

14 Of, the statement of the Buprems Court of Arkansas, Bell o

I
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We are not impressed by the argument that law enforeement
mﬂhndamhuthmundarmvinmnmytuuphﬂdm
laws.'* The Constitution proseribes such lawless means irrespective
of the end. And this argument flouts the besic prineiple that all
wphmmmdmmquﬂfuwmthnbuufjnﬁuhum
Ameriean court. Tuday,ﬂinmput,mmmtwithnuttﬁzin
proof that the exalted power of some governments to punish manu-
faetured erime dietatorially is the handmaid of tyranny. Under our
mﬂituﬁnnﬂmmn,mmm:!minnmrﬂndlthnhlown
havens of refuge for those who might otherwise suffer because they
are helpless, weak, outnumbered, or because they ars non-conform-
ing victims of prejudice and public excitement. Due procesa of
hmprmnedfurdlbymﬂam&tuﬁnu,mmmmﬂﬂhnnnmah
pnutiuuthtdhﬂmdhythiumurdahnumdmymmm
his death. Nuhigharduty,mmmmlemurupm‘hﬂimrm
upon this Court, than that of translating into living law and main-
taining this constitutional shield deliberately planned and insoribed
for the benefit of every human being subject to our Constitution—
of whatever race, ecreed or persuasion.

The Bupreme Court of Florida was in error and its judgment is

Reversed,

Mr. Justice MurPHY took no part in the consideration or deci-
sion of this ease,

m:‘o"ﬁrmhm Flpa m of On::n.“:thrw?;dm.

wE
¥

which of justice is held by the publis and has Rn
attitude of hostility to and unwilllngness to with the polies on the
p-.rtndnurpa& IV National ete., sipra, p. 190, And,
aftor scholarly the conclusion has reachod ‘‘that such

awn
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Supreme Qourt of the Hnited Bintre
Mashington B.C.

CHAMBERS OF
JUBTICE FELIX FRANKFUBTER

October 3, 1939

Dear Mr. President:

The enclosed letter comes from an old and, in view of the
international situation, a renewed admirer of yours, that grand old
piﬂﬂ,M‘ He is much worrled, as he told me when he was
down here the other day, about the danger of an amiable, but not
very effective Boatonlan, bd.ng sent to Europe as the representative
of the Red Crose. Dumaine's daughter, Betty - who 1s a chip of the
old block - is very conversant with Red Cross matters, and haas, 1
bave found in the past, good judgement. The enclosed letter indi-
cates the person whom doubtless you know or know about, the
Reverend E. McKes, who, in Miss Dusaine's judgement, is uncomsonly

qualified for such leading work by the Aed Cross in Europe. I
have no knowledge of the matter whatever, but I thought you would

be interested in seeing this letter of Dumaine.

Faithfully yours,



y2&

i October 2nd, 1939
Dear Felix:

Rev. Elmore MoNeill McKee, the man
Betty Dumaine says knows more of the Red Cross wants
than any one, wes born in 1896, graduated from
Yale '19, the Divinity School in '2l, spent some time
at General Theological School, New York City, a
year in Fdinburg Sehool of Theology, mede & Deacon in
'21, a Priest in '22, Curate in St. Jobn's Church,
Waterbury, Comn.for two years, Rector of St. Paul's °
in New Haven for three years, Chaplain at Yale Uni-
veraity from 1927 to 1930, Reector of Trinity Church
in Buffelo for five or six years end now is at
8t. George's, Third Avenue, New York City.

Rev. McKee is said to be a very active and
efficient social worker,

It was nice to see you for a minute and to

know you have a comfortable domicile, to which you
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are entitled.

I had a very pleasant and, I hope,
satisfactory talk with Christie. He seemed
the sort well liked by a certain group, with

" ‘whom you and I are familiar,
+ Always my best to you,

I
e

Mr. Justice Frankfurter
2ot United States Supreme Lourt

Washington, D. C,



October 4, 1939.

MEMORANDUM FOR
HON. NORMAN H. DAVIS

FOR YOUR INFORMATION AND
RETURN FOR MY FILES,

F. D.' R.
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THE WHITE HOUSE
WASH INGTON

ERIVAIE
m““l‘ ". uui

HON. NORMAN H. DAVIS

FOR YOUR INFORMATION AND
RETURN FOR MY FILES.

F. D. R.

Letter from F. F. enclosing
letter from Fred Dumaine in re
Rev. Elmore McNeill McKee who
would make a good Eurcpean repre-
gentative of the Red Cross.
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THE WHITE HOUSE
WASHINGTON

Ostober 6, 1939.

MEMORANDO¥ FO
F. F.

Here 1s my latest. I send
t to you for correotion or
editing.
lllﬂuli 4 man with
both fee h-l:phntld—-l.n
the #
lﬁtwpﬂ g ;l-n
v l'l
never learn -J.I:.
A reastionary 1s a som-
nasbulist walking backwards.
liberal iz a sgn who

A b
uses his legs and hands at
the command of his intelligenee.

F. D. R.
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THE WHITE HOUSE
| WASHINGTOMN

September 4, 1939,
LEMORANDUL FCR
THE PRESIDENT

A radical is a man with both
feet planted firmly in the air.

conee tive 1s a man with two
%gﬂod legs who has
nevér learhed to walk., A re-

actlonary is a somnambulist walk-
ing backwards. A liberal is a

man who, use 1s legs ang hands
and, his
head.
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1. This Problem of Confidence. /4_3‘,5'
¥o earthly govermment is free from error, but the people of
the United States have a confidence in government todey which they did
not heve Lnllﬁs. Hor can there be sericus doubt thet confidence in
government todey is much more deserved, much more justified, than it
wes in 1928 mnd 1929 when governmment abdiceted Lte responsibility to
the rulers of buainess end firence.
It is unfortunate from the viewpolnt of true conservatlsm
that business mnd finence do not more fully nnmt:r.thn in a changing
world & truly libersl government is n very real sssurence that the orderly
processes of governeent will mot break down becsuse of stubborn reslst-
ence to change or unreesoning insistence on ohenge. Libersl governmeng
osnnot efford to lose the confidence of the mass of the people in its
willingness to concern iteelf with their needs. In their "Life of

Lord Oxford end Asquith®, (Vel. 1, p. 108), 7. A, Spender mnd Cyril

Asguith wisely observe:
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*It ia of oourse a much easier thing to lead their [The

party than ours, as you and I will find if we ever have
& share in the work, The function of the Torles in thase
days is nelther to originate nor to resist a outrance, but to
forestall inevitable changes by judicious compromises in the
intersst of threatened classes and instltutions, They have,
just as much me the old Tories had and even more, wealth,
propaerty and the vis inertiae om thelr side, and as their
gems 1a a Aiffieult ome end full of intellectual intarest,
they admit a vast deal more than they used to do of the
higher intelligence of the country. But they nesd neither
intultion, initistive, comstructive powsr [except of & low
kind), nor (what is rersst of all)] the ability to organise
end concentrats the mcattersd dissontent and diffuss sn-
thuslesm of s half-educated scolety.”

2. In & modern industrial state; the problems of taxation
ere difficult and complicated. MAnd there is no one simple key to
thelr solution.

It has sometimes been urged that taxes should be levied for
rovenue only. But hearly all :Mﬂl affect revemues in some way. Even
a prohibitive proteotive tarlff may be justified on the ground that
protected industries may yield more tar revenuss to the governmment than
unprotected industries. Une connot be indiffersnt to the faot that
soms taves for revenues may fall upon those least able to bear them
and other taxes for reveaues may fall unon those best able to bear them.
Some taxzes for revenues mey heve a more advearse effect upon consumer's

purchasing powsr than other taxes for revenus. And some taxes for
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reverue may have & more adverse affect on industry than other tazes
for revenue. Tax measures cannot be judged simply by the smount of
revenus they produce, but must be appralssd inm light of their sffect
on the sconomic systesm.

Generally spesking, m modern industrisl soolety must inoress-
ingly rely upoh progressive tazation which is gradusted mccording to
ability to pay and must avold regresalve taxation which curtails the
purchasing powsr of the great mass of consumers. There i8 respacteble
sogonomic authority for the wiew thet purchasing power snd employment
aould be inereased by shifting some of the tax bturden, perticulsrly
the turden of indirect taxes from those least sble to pay to thoss
whoas surplus savings are not fully absorbsd in new investments. In
rehauling our tax system we cannot be unmindful of the fact that thara
is insdequate purchasing power among the lower inooms groups end that
thers is cver-saving, i.e., savings which do not find their way into
new investment amongz the higher income groups. OGovernment must be con-

cerned with obtaining & permenantly higher stendard of 1ife for all the
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people as the only sure way of securing recovery, in any abiding sense,
‘for buniness.

The nead for inoreasad a.'c'r-n-m revenues during = period
of business recession and faltering recovery hes retarded = sompro=
henaive reviglon of our revemus laws in conformity with progressive
standards of taxaticon. In faet the need for incressed revenuss has
to aome extent mede necessary further indirect consumption of tazea.

The Government has not been ummindful of the insguities of
our tar system. The undistributed profite tax, while imparfect end
faulty in operation, was intended to turn surplua sorporate savings into
purchasing power and to prevent the avoidance of the individual surtaxen.
The proposed sliminstion of tex-sxempt securities is also intesded to
preveat the evoldance of the indiwldusl surtazes and to make 1t posaible :
for privete snterprise to compste for the funds of those who have
sufficlent means to be able to afford tn-t:.‘lu business riaks.

Only & beginning, and not & wholly successful beginning, has
been made in rehmuling & syatem of tazation which is much more regraasive

than might be supposed because of the nominally high individusl surtex
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rates which are in theory presaribed by the statutes, but whioh are in
practios mvolded through the corporote sccumulatich of undistributed
profits and the holding of tex-arempt securities.

Unguestionably there are other inequities in cur tax system
which should be mttacked. And in attacking these inequities, the
mdvice and counsel of really disintersstad experts not under retalner,
within and without the government, should be obteined.

3. Muoh capn be sald in favor of & frank lowering of the
nominally and deceptively high surtazes on high-brecket incomes. It

is quite possible thet thess surtaxes ars too high to yleld thelr

i
¢

maximm productivity, end their very severity in a sense puts & pre=-
mium on ovasion. The retention of high individusl surtaxes and the
virtual repesal of the undistributed profits tax suggests that thare
ip o politlcal school which fawora high surtazes only becauss they can
e avadad.

But if the deceptively high surtaxes are to be reduced, whola=

hearted ocoperation ought to be ensured in advence to ensure that the
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reduced surtazes srs really to be effeotive in prectice. That means
ths sliminetion of all future tax-oxzempt securitles and the applicatiom
of the so-called Glass plan so thet even the income from exlsting tex-
sxempt seourities will not be ignored in mssessing the surtaxes agaiust
income from other sources. That means a genulne undistributed profits
tax, mede worksble by tresating all stock-dividends as diatributed profits
tazable in the hands of the stockholder. That mesns n strengthening
rather than & weakening of the cepltel galns texes. That means plugging
up every other device which may be used to evade the surtaxes. That
means limiting the contingent fees which lewyers take in order to dis-
gover new devicea of evesion.

4. The capitel gnins tax ia inherently nmot an unjust tax. It
is a tax which falls on those best eble to bear the burden of texatlon
and at m time when they are beat abla to bear that burden. A great
amount of the proessds of the tax comes from dealings in saourities, and
ths tax may to a very considersble degres be regarded as & windfall tax.
The pressnt rates are in many instances much lower then they should be.

It is Aiffieult to avold some cmses of individual hardship under almost
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any tax law, A few cases of individual hardship ¥ees not justify taz-
immunities for rich spesouletors. Lest year much of the taxzes on capital
gaine ﬁg.im away under claims that modifications would help
business. The small capital gaine tax now in fores on securities hald
for more than 18 months mey some time lead to stock market liquidations
which will imperil rather than help recovery. The mere encoursgement of
spaculation in old existing securltiea is of wvery doubtful help to a
program of sustained recovery.

Gensrally spesking, the eapital geine tax should be strengthened,
not weakened. Capitel gains on assets held for & lemg or short period
ought not to be taxed at & rete lower than the highest surtsx rate the
taxpayer pays on his income, exolusive of esapital gains. Greater
liberality might, howsver, be allowed in carrying over capital losses
to be applied egeinst capitel gaina in subsequent years.

S§. It ia claimed that the capitel gains tax mekes it more
diffioult for new enterprise to get capital. The welidity of this con-

tention is open to grave question. The present rates on capital gains



s ==
_ are not in fact substantially hisher than those prevailing under the
Mallon - Mills = Hoover regime. But if we want to help new enterpriss,
the way to do it is modify the tax as it relates to the assumption of
aquity risks in new enterprise and mot to put a further premium on
speculation in old esscurities which may make it harder for new enter-
prise to get risk-assuming capital.

If we want to encourage the assumption of risks in new enter-
prise we might pemmit eepitel gaine to be invested within a given period
in unsecured equities in new enterprises (as defined under Treasury
rogulations) without those gains belng taxed until m-;- the new invest-
mimt in the new enterprise is liguidated. This privilege could be
continued indefinitely so that there would be in effect no tax collected
on eapital gains me long ms those gains continued to be promptly invested
in new enterprise. Such a law would ereate & reservolr of funds
specificnlly sesking outlet in new enterprises. Yf course there are
pdministrative diffiocultiss in the application of such a tax, but certainly

it is better to face those difficultiss than to consider dropping the



==
tax entirely., It would be an unhappy paredox if the present Congress
should sliminate tsxes on capital gains which not even Mellom, Mille
and Hoover could get even thelr Congresa to eliminate.

6. The health of the sconomic myatem ﬂ-l'pl;nﬂl upen the smooth
functioning of ite interrelsted parte, lntimate kmowlsdge end under-
standing of the working of = smnll segment of the scomomic system doss
not necessarlly comnote knowledge or understanding of the delicate
interrelations upon whieh the smooth functlioning of the system as a
whola depends, Une part of a machine may fall to function not besmuse
of eny defsot in its own but becauss soms pther part of the machine is
clogged or broken. A business man caupht with axcessive inventories
for which he cannot find & ready market, may think that he pesds bank
eredit and in n sense he does, but he end everyone else would be better
off 1f he had ready customers for his wares.

The problem of govermmsnt in relation to economis recovery
is not an ordinary business problem. Economie recovery regquires the

full employment of labor as well ms capitel. To understand the forces
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wﬁinh will make or breek economic recovery requires an understanding
of something more than how to meet a payroll,

The sustentation of economic recovery may depend much more
lupmi the predicability of the federal spending policy to which the
economic system has become accustomed than upon any so-called appeese-
ment poliecy. There mey be much more ground to fear an interrupticon
of recovery from the sterilizetion of the incressed socisl security
peyrell taxes which become effective in Janusry 1940, then from eny

of the texes against whick compleint is mede.
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Ootober 19, 1930.

MEMORANDUM FOR
F. r.

You got off mighty eamy.
All youwr friend Fred Fhillips
says is that your bottom Button
was unbuttoned. A few years
ago I got a letter from an
adairer complaining that my
bottom button was not only
unbuttoned but was off. Marion
ies hereby appointed "button-
upper® to little Felix before
he goes to sochool every morning.

F. D. R.
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SUPREME COURT OF THE UNITED STATES.

No. 7—0Ocronen Tens, 1839,

Howard . Palmer, James Leo
and Henry B, Sawyer, Trustess, sta., 03:;’“1 'fl E“""""“"m "’I
Court of Appeals for the

L1 8
The Commonwealth of Mussschusests| Scovod Clrenit.
[Nevember 6, 1939,]

Mr, Justics Frassrverm delivered the opinion of the Court.

Cotober 23, 1905, opened another ehapter in the long histery of
tha vicissitudes of the New York, New Haven and Hartford Hail-
road Company.! By filing a petition for recrganization under § 77
of the Bankruptoy Act (47 Stat 1474, ss smended by 49 Stat.
911 and 49 Seat. 1069, 11 T, 8, C. § 2056}, the New Haven in-
voked the shelter of the United States District Court for the DHstrist
of Connoetiont, There it hus since remnined. An episods in this new
chapter, already four years old, is presented by thik case W
brought it here, 308 U7, 8, 627, boeanses it raises important questions
under the railroad bankruptey law, partieulacly whers it intersscts
the regulntory systems of the states. The Distriet Court smamed
power to sapplant the relevant anthority of the state—an authority
which, apart fram proceedings under § 77, has not been conferred

101 F, (2d) 48,

A summary of the faeta will lay bare the legnl issuem. On Decom-

hrll.ila‘l' the bankruptey Trustess of the New Haven, asting
mmummrﬂ Nllr'lh-ullnl-

Ellﬂ J'lu ﬂm“myﬂmrnr l"lth I’Elw
m.ll.'l ﬂ.ﬂﬂ:{ J Jﬁ.h{‘d—l

Bapare} Iillll}



2 Palmer of al, va. Mossachusetis,

under the requirements of Massachosetts lnw,® applied to that Com-
menwealth's Department of Publie Utilities for leave to abandon
elghty-sight passenger stationn® Twenty-one hearings wore held by
the Department on tbe questions raised by this spplisation. Drur-
ing the pendeney of thess hearings and before the Department had
taken any netion, the present litigation was initisted in the New
Havon bankruptey procesdings by ereditors of the debtor for an
order direeting the Trustees to abandon thess local services, The
Trustees joined in the prayer, while the Commonwenlth denfed the
Jjurisdiction of the Distriet Court and ssked that the prosesdings
before the Department be allowed to reach fruition, The Distriet
Judge raled that § 77 gave him the responsibility of dispoaing of
the petition on its merits and, having taken evidence, gave the very
relief for which the Trostess had npplisd to the Department and
which was still in process of ardesly consideration.

Plainly enough the Distriet Court had no power to deal with a
matter in the keeping of state nuthorities unless Congress gave it,
And so we have one of thoss problems in the reading of & statute
wherein menning ia sought to be derived not from specifio Innguage
but by fashicning a8 mosaic of significance out of the Innuendos of

i

Mass, Gen. Laws (Ter. EL) e 100, § 128, provides: *' A railread
Lk catn M-ﬂhm[ﬂlwmﬂnﬁr::fm
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Palmer of al. va. Mossachusefts, 2

eraliam and involves striking a balance between national snd state
authority in one of the most sensitive areas of government.

To be sure, in rocent years Congress has from time to Hme exer-
elsed anthority over purely intrastate sctivities of an intersiste
earrier when, in the judgment of Congress, an interstate esrrier
mﬁmﬂnmrﬂwmn:dnﬂ:mhnd
nﬂﬂdmnhuvwhmhm-hmdihhmﬂﬂ
without drawing local business within the regulated sphere! But
wuch alwarption of state authority is & delicate exercise of legitla
tive policy in schieving n wise scoommodation betwesn the nesds of
central eontrol and the lively maintenance of loeal institutions®
Therefore, in construing legislation this eonrt has disfavorsd in-
roads by fmplieation on state authority and resolutely conflned re-
wtrictions upon the traditional power of states to regulate their
loeal transportation to the plain mandate of Congress, Minmesotn
Bote Cases, 200 U, 8, 382; of. Kelly v, Washinglon ez rel. Foss o,
M2 U8 1.

nnoes.  Public Comvenience Applisation of Konsas Cily Soulhern
By, M L C. C. 631; see Propored Abamdomment, Morris ond

1B mhrmmmu,u.m Wisconpin E. K. Comm. v. G,
lii-hl.ﬂ-.u B, th&qr-mmm
k the exrefu] ohesrrance of state luberasis

H
,.h_
fi
i
g
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4 Palmer of al. v&. Massachusetts,

Eerez Ry, Co, 176 1, ©. €. 49, If this old and familiar power of
mm“ﬂﬁhmwmmwnﬂmmm
rnphrpﬂmm&ﬂm&,ﬂmﬂthﬂndhn;mmﬁubr
80 drastia o change,

W&muhﬂhnhdftln!ﬂ{n] granting to the bankruptey
m-'wmmﬂwmwmmmmpmm
wherever located"® and in §77(e)(2) permitting the trustees,
subject to the Court's contral, “to operate the business of the
debtor’.® In order to expedite the recrganization of insolvent
uﬂmd-,luuhhuﬂmdmulpmiﬂmdnn‘bﬂ—mﬂnam

Dhmuﬂwﬂdﬂmodpuﬂrumﬂnurﬁu-'lrdlﬂnmtnthn
state, Ilhuhmuthlutﬂdlndﬂpolixrbothﬂmmm
mmﬁmmmmmwdpummmmmqmm
expert administrative agencies because of *'the notion"’, a8 Judge
Iﬂmdﬂmmmmbdwf‘*thuljumkmtqnﬂiﬂdlu
such duties, "0
Natwlrhﬂ:mmmodﬁan‘mtnfthwwnwhhhﬂuﬂh-
mmmmmmmwa;mt&m
ﬂmﬁmmﬁug%grmh!tmuhnml,mdMMn!
ﬂnlﬂﬂlﬁnnuﬂhhndbriulmmoprwﬂnmﬂjmm
elaim, Unﬂlthumimanldﬂuwhﬂ,maa,rlﬂm“m
side the Bankruptey Act1 Bat the long history of federal rail-
road receiverships, with the confliots they frequently engendered
Mmthu%rﬂmrhudth&publiu,hﬂmmdﬁrin;mﬂu—
},nmur;,umhmt{hamnﬂ,-uma.ﬂ

4 :'oj-:’:f'imm 0 fur a8 hero relsvamt: '/If
shall, d the of the

i

4

ol trustes or trustees lgnh-bld s o o ihal] W ow e
ﬁmri:uﬂat;}hq‘;h ufmﬂn-:-dnujpm

+ o« fihe power to the of tha debtor,’’ (’T'F{u (2}, 47
Btat. 1475, aa amesded 40 Beat. 014-185, 11 U, B. O § ) LE).




process of the Commis.
by the Commbsion of
to the Commission's approval

reorganization the suthority of the Court is

mean te grant to the district conrts
rudlthﬂhwmhlwlndulh;

pley proceedings under § 77 is, aa
ratifleation

trustees appainted by the Conrt

of the Court's plan of

imistrative

bankrupt

bankrupt estates.
The judicial prosess in bankrs
it wore, brigaded with the adm

h;m'l'indrﬂhl‘hut of the Commission.'* Thus, in §7Ti(e) and

no donbt that Congress did not
the aams seope an bo

with other

sion. From the requirement of
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the orderly state anmthhndﬂlu-thumh
involved in the continuance of Joeal services until duly terminated
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]
rearganismtion plans which, on approval by the Commission, do
supplant state sathority. Bot, in any event, against possible
conveniences due to chservanes of stote lnw we must balunes
feelings of losal communities, the disloeation of their kabits and
the over-riding of expert state agensies by a single judge sitting, s
in this enss, in another state, removed from familisrity with loeal
problems, nnd not necessarily gifted with statesman-like Imaging.
tian that transeends the wisdom of losal attachments.

Other arguments, drown from the legislative history of §77 and
from the genoral equity powers eonferred by §77(n) and
§ (77) () (2),) were urged but we deem it unnocmsary to say mors,
Tha decres below ia

A firmed,

Mr. Justice Burien took no part in the consideration and de-
eixion of this eause.

Clerk, Bugremas Court, U. 5.
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Rovembor 21, 1939.

Doar Falix:

I aa perfoctly thrilled by your memorendum o

Fissy and I cnmnot tall you how hepry I an in the thought
that your eorrecpondemce snd papers will ba resting for
ell time beeide nine. Incidentally, they will gi

for better pleture of our day then mine Lwesuse jo
your work, heve had e0 much srester opportunily to
enelyzs end sug est on paper, wheress, I Lave boen
ecompelled to work, in great rart, by word of mouth op
through the sedium of etodgy orders, ;woclameilons end
politicul opoeches.

It 1s really & mervelous thing that you propose
%o 40 end I em made wery hapoy by 1%.

Archio ¥ecleish was porfoct. I lived u, to the
ogreenant but whilo he wes speaking I was wateching like a
hawi: for that sixtesn word seusence. It was well worth
wmaiting for.

As ever yours,

lisnorable Feliz Feankfurter,
Supronn Court of tho United Statas,
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Bupreme Tourt of Hye Hnited States
Washington, B. C.
CHAMBERS OF
JUBTICE FELIX FRANKFURTER Noveaber 20, 1939
e
o.
Dear Misay:

One can never tell - therefore I wish to put into
your safe-keeping this letter as an expression of my wish that
all my correspondence, books, pemphlets, semoranda and papera
of every sort, pertaining to the period which will be known to
history as the New Deal should permanently be deposited in the
Franklin D. Roosevelt Library at Hyde Park. An original dupli-
cate of thls letter will be found in the file of =y papers
marked "F.F, Private®™, in a sealed envelope bearing the follow-
ing: "Instructions regarding disposition of ell my papers,
books, etc. ptr;.nin.i.ng to the New Deal."

Faithfully yours,

Miss Marguerite A. LeHand.

For the original of this letter and the President's ack of 1t on
Nov 21, 1939-===See: Library folder=Drawer 2-1939,



Deo 11, 1939,

At Felix Frankfurter's suggestion, the President sends

Mr, Louis A, Simon a memorendum, asking him what he thinks
of putting quotation from MacLeish's. speech on Nov. 19th
at bottom of bronze tablet whioh is to go into the hall of

Hyde Fk Library.

See:Library folder-Drawer 2-1939
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