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There should be established a body which,
for want of a better name, let us call "The High Court
of Commerce"”, composed of five or seven men, to which industry,
labor, or the consuming publie, could go to ask for relief
from uneconomic losses or economic injustices. This Courst
would take the place of the National Recovery Administrator.
A judge or a number of judges could hear each case and 1f
1t were deemed proper, could appoint an administrator for
that particular industry to make up & code which would
become effective when the Court had approved 1t. The
High Court of Commerce would take up where the N.R.A.
ended and take over such codes as N,R.A. has approved.
Before approval of the Court is given,
labor, industry and the public or consumer would present
their case. If any are absent, the Court representing
all of the publie, even without the appearance of inter-
ested parties, would 1tself take cognizance of all
interested parties. The Court must have sanctions to
enforce 1ta decisions, Industry must be self-policing.
Any infraction of the code must be brought first to a
body within the industry, set up by the industry,
composed of a rapruauntntive of capltal, labor and the
public. If no decision 1s then made, an asppeal is made
to the High Court of Commerce whose decision and
ad judication are final, This will prevent the Court
from being cluttered up with a lot of minor complaints.
If industry knows that the Court will make a decision,

industry will decide much for itself.,



The Court can suspend the code at any
time whenever 1ts rules are infringed, bringing the industry
under the Sherman Anti-Trust law and making the offenders
punishable under that as well as the sanctions that will
be provided the Court. The Court will have the right to
suspend any code of 1ts own volition, or by request of any
of the parties, after & hearing in which all will have an
opportunity to be heard.

This Court is meant to take over what
has been done by the N.R.A. It can act any time an
emergency sarises. The Court would be selected not to
represent capital or labor or industry, but, like the
Supreme Court, to represent the public. A labor leader
might well be a member of the Court but he must no
longer be an officlal of a union. A business man might
well become & member of the Court but must have no
connection with industry. A lawyer, a doctor, a minister
or an engineer - anyone - might become a member of the
Court, but, like the Supreme Court, must be entirely
detached.

This Court would represent the people,
labor, industry and the consuming public. Labor disputes
as well, will be handled by this Court.
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SUMMART OF
CRITIQUE OF NRA POLICIES AND ECOFOMIC PLANNING

&
PART 1
BACKGROUND OF RECOVERY PROGRAM

The origins and the reasons for the NRA are, it is contended, to be
found not in the popular but highly dubious theory of under-consumption, or
other popular theories sbout the depression and the way out, but im the comdi-
tlone of an economy that by the time of the trough phase of the depression had
come to be operating at a practical deficit on current account, while still
subject to dynemic deflationary forces. By historical comparisons with our
own previous depressions and contemporary comparisons with the impact of the
Great Depression on other industrial economies, & picture is given of the
chaotic conditioms in which our cumulative and dynamic deflation culminated
in that trough phase, from late autumn 1932 to March 1923, The resultant
deficit economy, threatening disintegration of the very social structure,
wes represented by and made manifest in the following: (a) the reduction
of the agricultural price level to a virtual gerc price to producers and the
sutmergence of agricultural income below ability to meet fixed charges and in
many areas even taxes and communal charges; (b) the combined comtraction and
deflation of employment and payrolls to a bare subsistence lewel, with wAge -
rates and labor standards recelving the brunt of the cut-throat competitionm,
especially in the textile and related groups of consumers' goods industries
in which the business activity was concentrated; (e¢) the virtual eliminstion
by that time of any profits above operating expenses and charges for the whole
aggregate of American industry and transportation; and finally, (d) the cumula-
tive pressure to the bresking point of the competitive liguidation and pursuit
of liquidity by the banking system.

Under those conditions - with slumping prices bearing down on egricul-
ture and magnifying the overload of debt; with conmtracting production and dimin-
ishing purchasing power aggravating the dual problems of maintaining the current
consumers' goods production and the fourteen million unemployed: and with fall-
ing capital values sc imperilling the already propped soclally important credi-
tor institutlons as to render, by that time, no longer practicable the corres-
ponding scaling-down of interest rates, freight and other dlstribution costs -
the deflation process, far from effecting balanced readjustments and providing
& base for so-called normal recovery, exploded in & banking collapee.

PART II
ORIGINS OF THE lamm'rlmmn RECOVERY ACT AND ATMINISTRATION

The emergency measures adopted inevitably had tc deal with solutione
to the synchromization of urgencies rather than any order of priorities. The
recpening of the banks through govermmental readiness to liquefy the assets of
banks solvent at then current values placed & bottem to the deflation. But,
against the background of a deficit economy, such govermmental suppert in turn
required, economically as well as politically, improvements in the wubmerged
agricultural price level and income, and in the similarly submerged industrial




-2

purchasing power and wage level, The agricultural problem was dealt with by a
number of devices ranging from erop controls and correlative processing taxes,
subsidies, loans and debtor rellef dewn to currency depreciation.

Fapeing by thoee protleme and lseues which are cuteide the scope of
this study, the preblem of increasing industrial re-employment and purchasing
power was very different from that which gemerally cbtaine in "normal" recovery
from depreseions - "normal" being the name for the smoothed-out, common features,
deduced from & select number of the previous score major depressions since the
founding of the Republic, all ef which had been surpassed by the present in
point of accumulated depth, gravity, and soclal distress. That general problem
called then for synchronized and integrated solutions for these specific problems:
(1) how to increase employment by the demanded work-sharing and yet overcome the
difficulties ipherent in & uniform work-week, such as was provided in the 30-hour
Black Bill; (2) with the then existing wage level for unskilled having fallen in
certain industries and areas to bare subsistence, how apply hours' limitation
without its becoming for the moet part a dletributlon of the turden of the mum-
bers thue re-employed on those employed at prevailing hours and rates, in other
words, without its becoming poverty-sharing; (3) since the excessive and unbdal-
anced wage deflation of the preceding year was accompanied and aggravated by
cut-throat competition and a lowering of trade as well as laber standards, how
can any member or part of, or an entire industry singly assume the burden of
increased weges and preserve competitive poeition within the industry or as
between industries; and (4) with employment and wages in certain capital goods
industries suffering mostly from starvation of activity below even the 30-hour
figure proposed by the Black Bill, how to provide fer increased employment for
ell the workers attached to those industries and aleoc to support the increased
employment in the consumers' goode industries? By combinling the urgency of
re-employment and wage reflation with that of restoring imdustrial order - which
in the opinion of the President of the U, §. Chamber of Commerce had threatened
"economlic demoralization" - a synthetic program for the emergency was developed
with the sympathetic cooperation and full accord of business interests. Instead
of enacting a uniform work-week and uniform minimum wage law, a flexible organi-
zation was provided, through the National Industrial Recovery Act, whereby the
industries concerned could participate in determining the work-week or maximum
hours and the minimum wage, and at the same time could lawfully make agreements
and "codes" insuring "fair competition". To supplement and reenforce re-
employment in and reorganization of industriee currently active, Title II of
the Natienal Industrial Recovery Act was added providing for fhe administration
of a fund of $3.3 billion for public works, reilroad rehabilitation, housing and
related expenditures to further re-employment in and reactivation of the capital
goods industries.

It remaine to note that in administering the first part of the Act -
which wae divorced from the adminlstration of the second part - it wae scon
realized that re-employment at improved minimum wages could not be carried out
according to priorities of codification. For, successive and serial codifice-
tion of industries tended to overproduction - all the more so in the atmosphere
of inflation-induced activity - to "beat the gun" of prospective increases 4dn
labor costs, to the disadvantage of the codified industries and employere in
thelir competition with those as yet uncoedified. The adminietration of the
NEA, however, instead of handling the re-empleyment as an emergency task, sep-
arate from the work of self-determined recrganization and planning of industries,
combined the re-employment drive with a drive for mass-codification of indue-
tries,
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PART 111
EVALUATION OF NRA AS RE-EMPLOYMENT AND WAGE REFLATION PROGRAM

To evaluate the contribution of the NRA to general recovery, and more
particularly that of purchasing power, it ls advisable to focus on the improve-
ments which have occurred first and predominantly in the wage lavel, sscondly in
employment through the limitatiom of hours, and thirdly in the initial elevation
of the tone of business, in the wake of removal of restrictions against coopera-
tive action for the solution of common problems, ranging frem balancing of pro-
duction and consumption within industries to elimination of destructive trade
practices. Obwiously, the NRA cannot be credited with the whole of the gaine
in mamufacturing and trade, empleyment and payrolls, becausé theése depend on the
extent of the total recovery and the intensity of restored vitality in the whole
economy; ncr can 1t be charged with the inadequacies and the slow pace of the
exacution of public works and with the failure to provide, as the economic
authors of the Act intended, a coordineted stimulation of public and private
capital goods industries. The main work of the NRA in that respect has been
the combination of re-employment with reflation of the wagze level. By ths énd
of 1933 the hourly wage rate which had declined about a third from 1929 -
against a fifth for Germany and practically none for Great Britain - was within
10€ of the 1929 rate, A comparison with the record in the emergence in 1921-23
frem the post-war depreselon shows that in the half year since the inauguration
of the NEA there has been greater recovery in the wage rate thanm in the longer
stretch of the earlier recovery; and in respect to manufacturing employment and
payrolle the recovery has been from half to a third of that experienced in the
1921-23 revival. Admittedly the divergences from the earlier periocd do repra-
sent "planned" departures from a pattern of recovery in which (a) employment and
wage rates lagged behind the turn in production, (b) the payrolls' index lagged
still more and made its low half a year later than production, and (c) converse-
ly, the work-week rose steadlly with the increase in producticn against the cur-
tailment effected this time in weekly hours.

Turning frem such comparisens and contraste te the criticisms which
they svoked abroad and here, primarily againet the very effort at railsing the
deflated wage level, it is noted Ffirst of all that the extent of the wage de-
flation, as well as the magnitude of unemployment, exceeded those of earlier
depreesione and of other industrial economies in this depression. It is
further noted that the British avoldance of wage deflation alsoc reppesented &
departure from the normal pattern of depreselcn and recovery. InF:hnt connec-
tion reference is made te the rejestion by the Macmillan Committee,rand more
especlally by Mr. EKeynes, of & policy of wage reduction - which macording to
him would have had to be 20- or close to that which the American wage level
actually suffered - as a remedy for the emergency which faced Grdat Britain
prier to gold suspenelon, for the reasons, adduced by him, that wage reduction
might produce "social chacs" and react unfavoratly on internal purchasing power.

The correepondine Ameriean criticlsms turned cut, on sxamination,
equally or even more unrealistic im that they aseumed that the econemy could
have waited for the catching up of the "normsl lags" and ignored the "social
chacs" that had threatened by reason of the unparalleled unemployment and ex-
cessive and dleparate wage deflation. The Amerlcan economy was in such des-
perate gtraits that a repetition of the continued decline in wage rates and
payrolle such as had occurred in the 1921-22 emergence was ocut of the guestion
because, for one thing, that supplementary deflation hed already been exceeded
in the second depression phase inaugurated in the autumn of 1831, What 1s
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more, the enormous disparities in wage levele within as well as between indus-
tried made wage readjustment and accompanying industrial reorganization an urgent
pre-condition of recovery. ‘The limited Detroit strike in an automobile body
plant on the very eve of the banking collapse, where the effective wage rate for
unskilled labor wag as low as 10 centd an hour ag against over three times that
in other automobile plants, and the scattered prevalence of textile wages of §5
to $6 for a fifty hour week, - all that attested to the practical inescapability
of the triple taske of placing & bottom to the wage level, cancelling part of the
excese deflation, and limiting hours to effect re-employment.

But the very progress already made, by the past winter, in accomplish-
ing these purposes makes it all the more neceseary that the balancing and com-
plementary objectives - set for WNRA at the outset by those concerned with ite
formulation and utiligation as a recovery inetrumentality - te adhered to, - to
wit, (a) that labor costs be kept down to what industry can afford; (b) that
coste and prices be balanced against each other and against consumer purchasing
power; (¢) that incresse in business volume at reasonably low prices is prefer-
able to low volume at high prices; (d) that the main need of the economy is to
create new instead of dividing existing employment; and (e) that therefore the
profit motive be given scope and governmental efforts be directed to liberating
the spirit of and opportunities for enteéerprise and investment.

In suming up the relaticnship of the NRA in diffusing and augmenting
purchasing power to the whole emergency recovery effort, the all-inclusive
claime of both apologiste and opponents are rejected. The most extreme claims
are those made alike by certain inflationist- and certain deflationist-minded
critics who attribute the whole recovery in the one case to the original infla-
tion stimulus, in the other to undefined spontanecus or accidental forces, then
tlame the flagging of recovery from July to October on the NRA campalzn with
which it coincided in time, and then respectively attribute the subsequeat
advance to the new {nflation etimulus of the Warren gold experiment toward the
end of ﬂc‘tg‘bqr or to the currency devaluation-stabilization by mid Jamuary and
consequent removal of monetary uncertainty. FPoth analyses, 1t 18 suggested,
are illustrations of a static and atomic gconomic interpretation and of what
has been called "the fallacy of delusive exactness": they substitute a statle-
tical reel for the economic flow and percentage changes by dates for the over-
lapping and accumulated increment improvements over time-spans.

An alternative reading and interpretation of the interaction of
economic-financial forces and political and administrative factors and business
responses is presented in various parte of the article along the following lines.
After the prolonged pursuit of liquidity by business as well as banking and the
accumulation of shortages, (1) the mere arrestment of banking and general defla-
tion served to liberate suppressed demand and to induce flight from ligquidity
into goods and values Pecause of the realization that prier prices, at deficite
to basic producers and owners, had presupposed continuation of liguidation pres-
sure; (2) that was reenforced towards the end of April by the permissive currency
inflation and devaluation legislation of the Thomas Amendment; (3) then in May
and June the expectations of higher costs from elimination of excessively low
wages and of cut-throat competition as a result of the prospective code system
together with the expected effects from related legislation involving the pro-
cessing taxes and price and other relief to debtor agricultural producers, -
all this combined to accelerate the buying of commodities and their comversion
into semi-processed inventories: - these rates and samples of productive activ-
ity counter to seasonal trend and abnormally concentrated in semi-finished goode,
when adjusted by mechanistic statistice for the so-called normal imputed weights,



gave a misleading picture of return to the 1923-1925 average level of production
when they represented actually an advance smaller than the published computed
figure, but ome which constituted all the some an unbalanced, feverish accumla-
tion of semi-finished goods; (4) accordingly the impinging of a new inflationary
threat early in July, as & result of the collapee of the World Economic Confer-
ence and of currency stabilization plans, could not forestall the sharp declines
that ensued in sensitive prices nor a post-dated extra-seasonal business reces-
sion to October, after the deferred and belated epring riee from April to July;
(5) yet bueiness and consumption held up better than production and remained at
& level considerably above the trough of the depression, for the NRA with ite
increases in employment and weges and the prespecte it held out to business of
2 "new deel" in price and trade practices provided at that stage, to the busi-
ness men participating in the code making, a base of internal confidence; (6)
then, as a result of the serious azricultural price situation in October, ceme
the Warren experiment which proved ineffective; and (7) with the resumption in
late November of preparations for epring seascnal activity coincident with new
automobile model production and govermmental efforts at economic budgetary in-
flation combined with monetary stabilization, a more balenced advance was in-
augurated by the end of the year; (8) but this second consumer and replenishment
rally 1s still lacking is the cumilative and self-regensrat ing economic forces
characteristic of the upward sviral of genuine and sustained recovery; (9) and
accordingly, the prime prerequisite is to broaden and deepen the base of the
racovery by the coordinated stimulation of capital goods industries and housing,
and that involves reopening the capital markets through which the capital goods
industries move and have their being and business men make long-term commitments
and translate planning into production and employment .

Finally, the furtherance by business interests of the national recov-
ery program and the willing acceptance of the comsiderable initial labor cost
burdens under the codes, which only sustained recovery could validate, consti-
tuted a whole~hearted response-analogous to that of the British public to the
Conversion Loan a year earlier - and was itself an expression of the national
will to recovery, which latterly has been hindered by administrative planless-
ness in respect to the objectives and the means of induetrial planning through
the codes,

PART 1V
NRA CODIFICATION AS IMPROVISED MISPLANNING OF INDUSTRY

In respect to the long-range task of planned organisation of indus-
tries under Codes, the whole recent phase of mass co?ification muy be treated
sympathetically as a case of uncompleted learning.and unlearning of what the
thing is about and less eympathetically but just as accurately ae unreflective
improvised misplanning. In the tranmsition from the hectic propaganda atmo-
sphere of the blanket code to that of mass-codification the centralized admin-
istration of NRA did not allow itself time to think out the lower limits of the
codification process as to size and significance of industries. The upshot is
that inetead of an economic order there are nebulae of economic planets, down to
mere vapors of industries like gold-fish and artificiel feather and flower,
Similarly, by ignoring the problem of a reference-frame for the ordering of
codes the NRA has multiplied enforcement and other troubles for iteelf and for
American industry. Just as the emergency re-employment and wage reflation
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and once accomplished should be treated as apart from that of code organization,
x 8o the two divisions of the labor minimum wage provisions and improved trade

practices as a new law merchant should have been organized along general lines
with appropriate enforcement agencies affiliated with existing goveromental de-
partmente and legal institutions.

In addition to cooperative action by industriee as units rather than
by members within industries for the formulation of general or group laws of
civilized competition there was an ocutstanding task in which the two domains of
American industry had reciprocal interests to accomplish as a way of planning
recovery, In the economic raticnale of the NRA, as originally laid down,
capital goods revival was intended to run if not ahdad at least parallel to
and coordinate with the consumption improvement. The administrative eeverance
of the two Titles of the Act, rather than any adherence to a theory of the all-
sufficlency of consumption stimulation, was responsible for the purchasing-power
propaganda, With the completion, by the end of 1933, of the work divieion and
wage-rate raleing program there has been greater urgency than ever for the re-
generation of the capital goods industries and attendant liberation of the cap-
ital markete through liberalization of the Securities Act. A concrete plan
for utilizing the code system to further this end was proposed in connection
with the planning provisione in the first apprdved code, to wit, cooperation
between consumers' goods industries, on the ore hand, needing machinery re-
placements and modernization, and the capital goods or equipment manufacturing
industries, on the other hand, supplying them, and alsc the banking system,
with governmental aid, supplying intermediate-term industrial credit for financ-
ing the equipment rehabilitation on a systematic hasis, after the taking by the
appropriate code authorities of dated and rated equipment inventory for the re-
spective industries. Apart from the longer-range sigmnificance of such a plan
as a businese stabilizer, it opens up an immediate opportunity for unregimented,
self-determined and self-interested cooperation in the furtherance of sustained
and cumulative recovery.

PART V
NRA AS INTUSTRIAL MISPLANNING AXD SUGGESTED REORGANIZATION

The lack of structural planning in the crganization of codes appears
in sharpest relief in the price-fixing and other cartel provisions embodied in
codes, In the wake of the trying experience of American business with con-
tracting activity and slumping prices, and the attendant contimuing disparity
between costs and realized prices, the idea developed that merely by outlawing
such disparities - by prohibiting through the ccdes selling below coste - prof-
itable operations could be engineered, and so business men in working out the
codes included cost-protection formulas of varying elaborateness, complexity
and rigidity. ©Bemused by price inflation as an economic panacea, business
men, accountants, lawyers and the NRA deputy administrators concerned in the
making of codes assumed that their respective industries could be aided and off-
sets against the increased labor burdens could bte obtained threugh the price
fixing, production and investment controle written in the codes. Little if any
heed was taken by them or by the NRA of the effects of such price-raleing on the
given or competing demand and their relative elasticities. Nor has there been
much consideration given to the economic lessone that price and production fix-
ing cartels, - like, for that matter, govermmental price and quota manipulation -
1ntrud.um riglﬁitiu and Mlnwilihrll Iit-hin t‘he prlcu and ecomomic structure
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fixing and cartel features are as rationalizations of wish-fulfilments after a
severe depression and in the midst of price inflatien agitation, it 1s contended
that in this phase of striving for recovery they are, notably in the construction
industries, a hindrance to recovery by volume expansion. Furthermore, by tryineg
through price formulas to congeal the capital costs of the pre-depression era -
whose artificial price maintenance contributed to its own undoing - the codes are
preventing for the longer term the restoration of price parities and econmomic
equilibrium

It is submitted that if we are to avoid instead of perpetuate the babel
of price levels built up by the codes, both business and the WRA need to tackle
afresh the basic general problems of how far it is necessary and desirable for
them and for the economy as a whole to experiment with placing limits upon compe-
tition in prices, production and capital investment, and what is more, how far it
1s poseible to venture in the direction of cartelization of American industry and
still preserve the free, rather than the regimented, play of private initiative
and gelf-determined efficlency profits rather than bureaucratically allecated
quotas as to production and rates of return. Allowing for some notable excep-
tlons, industrial planning has been conepicuously absent in the cods making
process, if by planning we mean a coordination of means and ende and an ordering
of the governing factors. So far neither the administration nor industry has
thought through its position with reference to economic planning within the
framework of competitive and enlightened economic democracy.

Resuming the analysis of the problem of planning by typee of industry
begun in Part 1V, the following euggestione are made for the recrganigation of
the NRA:

(1) Abandon any attempt at price-fixing and control in the service
trades which, together with emall industries, should be excluded from the indus-
trial planning until specific neede are demonstrated. Similarly, abandon the
price-fixing devices and the confusing and futilitarian code machinery for re-
tail, jobbing and distribution trades. But let the existing code authorities
devise ways for dealing with specific competitive evils obtaining in their re-
spective industries, such as the "loss-leader" problem in retailing, on which
hearings for all interests involved should be held and appropriate solutions
evolved. At the same time raise, for all such industries and trades, the .
standard of ethical competition by expertly formulated provisions that could
constitute a new "law merchant" enforced by the courts or carried out by arbi-
tral tribunals.

(2) Segresgate out the natural resource industries, coal and oil, as
separate economic domains which for national economic reasons may be subjected
to greater price and production control than the rest of industry.

(3) In respect to mapufacturing and technological industries, limit
interferencee with the competitive system to such measures as would remove the
hindrances to the adequate and efficient functioning of competition.

On the basis of cooperative business and economic etudy of the specific
problems applicable to individual or groups of industries devise indirect rather
than price-fixing treatment of destructive price and trade practices. Thus, in
respect to prices, ways coudd be found of establishing and adopting, for highly
competitive industries, ocpen-trading associations that could play the same role
as the commodity exchanges do for raw material producers in assuring uniform
competitive treaatment af FPuvers ard ssldaws P T R T .
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chronic overproduction arising from huge excess capacity that has obtained
throughout the post-war period, the various textile industries have adopted
machine-hour limitation as a means of balancing production and consumption,
and as a means of sharing the work throughout the industry and eliminating
the so—called "graveyard" shift. TWhile that appears appropriate for that
group of industries, for industry as a whole there should be developed systems
of inventory controls, the details of which would have to be carefully worked
out so ag not to be traneformed into allocations of productien. In genmeral,
the cooperative devices should only be allowed to become parts of codes after
due consideration by the interests involved of the specific problem and of the
repercuselons of the proposed sclution.

In concluelon, the question of the compatihility of planning with
capitalism, raised both by thoroughgoing adherents of lalssez faire and of
ccllectiviem, ie brought under consideration. After a summary statement of
the interdependence of meane and ends involved in planning and an equally
summary statement of the nature of the competitive system and its fundamental
connection with the institutioms of liberty and free sclentific ingquiry and
progrese, it is urged that whatever the dialectical difficultiss, the ecoromic
urgenclies in the whole post-war period have called for adaptatione of competi-
tion and individualiem tc new forces. The very fact that these problems have
been thrust forward by practical experience, as in the case of coal and textiles
in the Anglo-Saxon economies, means that there is need and there ls room for the
inventiveness and adaptability of our system to solve these problems as, in pre-
vious major depressions, it has solved probleme that appeared equally insolutle,
and through such solutions raised the general standard of living. Given reso-
lute will and judicious thought - as distingulshed from confused improvisations
under the gulse of so-called planning - American businese can be relied upon to
develop the kind of competition informed by planning that is suitable to American
economic democracy, and so foster the continued functioning of the objective and
free price and profit eystem within which individual initiative and economic
progress proceed and are validated.



During the first year of the NRA there has been discussion of its
import and significance from every possible point of view, and both ite
friends and foes seem to have a warlety of different, and sometimes
conflicting reasons for supporting, disapproving or condemming the
program. _IlitmhvaodﬁuwcmﬂN-Mnflﬂm-hl
takem toward the NEA, there is practically no one, evem in the ranks of
extreme opponents, who has not sensed that the effect of the NRA has been
to throw upon the horison a new coneeption of the nature and purpose of
industry. It was not so long ago when people talked of industry as
meaning exclusively employers or management. To be sure, some lines of
business were supposed to be "affected with the public interest,” and the
purely private and acquisitive point of view of the business man was
restrained by some soclal conception of the obligations of those particular
business activities, at least to the consumer, if not to labor. /In additiom,
in particular states, sccial legislation of a not very pemetrating type laid
down the broad framework within which competition might take place; and in
the case of women and children particularly, there was some protectiom of
the least skllled and most easily exploited workers.

Probably the major significance of the NEA has been that 1t has
wnpmmmmm:}unmtuu;-:wmm
of modern 1ife; that it affects us as deeply and contimuously as such older
institutions as the State, the Church and the Famlly; and that consequently
what is dome in business cannot be oomsidered merely from the private and

aoquisitive point of view.
The whole weitld has recognised the profoumd social significance of
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business activities in the presemt situatiom. Because the operatiom of
business from the private and acquisitive point of view has brought
disaster everywhere, the whole world is experimenting with new controls
,nfﬂllmm

We change our habits slowly, evem whem under the strese of the
greatest trials; and there are, of course, oppments of any socialized
conception of business. In the present temper of this country all
evidence leads to the comclusion that these dissenters might well be
ignored, evem though, in a democratic soclety, it is just as well to
glve them all the avemuse of protest available. The drift of evidence leads
unerringly, as indeed it has now for mamy decades, toward greater social
responsibility and the questioming of all business and social arrangements
which do not lead toward a fuller livelihood for the great mass of the
population,

There 18, of course, no questiom that wmder the NRA these sound
social and ecomomic trends have beem sharply accelerated, and that
developments which might have taken a decade or mare were completed
um:m“mmmu;uummmmuﬁu
disaster and the grim seriousness with which cur metion finally tackled
the problems facing it. That is, of course, the fundamental reasom
for the persistence of some opposition and for the existence of such
time-worn epithets as "rugged individualism,® "regimentatiomn," "arders
from Washington,® "the good old American way," etc. As if it were the
good old American way to handle real problems with easy or shop-worm
phrases |

Specifically, in the field of industry, the newer social comceptioms
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mni“hmmmwthmﬂﬁum
againet the competitive phases of business. Business has been urged to
organise itself and to consider its soclal respomsibilities. Codes werse
-Htm.mwhﬂﬂhlfh-hthﬁﬂ-m,wthg
the collective point of view of large and small firms, efficiemt and ineffi-
clemt, Horth, East, Bouth and West. In all the processes of the NRA business
was alwaye made to feel its social respomsibility amd the deliberatioms and
mummmfmumxudummmmﬂuum
npﬂﬂhﬁmnﬂdmﬂuﬂnwmﬂl,m'mmﬁmmnw
representatives of labor, the consumers and the various divisioms of the
Government.

hﬂmmu-odumwgﬂmdmmtt-,mnp-
ﬂmhﬂmﬂhhtmdumdiﬂmudwmtthqm
placed upon the defemsive in their efforts to seek representation on Code
Authorities, which were the most important instruments of self-governmemt
under the NRA. One would have thought that the ideal of industry at the
heart of the National Industrial Recovery Act which had baen carried
through the megotiations in the formulatiom of codes would have beenm
continued in their administratiom; and this was the normal expectatiem of
the Labor Advisory Board and the liberal elements outside the Administration
who were enthusisstic about the mew social orientation in industry. Aside
from all questions as to the proper functionm of Code Authorities, and
glving recognitionm to the normal expectations of the working peopls of our
mw,mmmmmummmnu;m
step and one which must be corrected.

Of the approximately 450 codes which have been approved caly some 37
permit labor representatiom on code suthorities:




I. Provided in Code
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1. Provided in Cods - m-ltmo----l1u|t----u-n.l-o-..--n-o--.....no-aol’!

Provided in Code - llmltﬂl': = When labor is affectad.sssssnnnuns i
18

2. Provided in Codes - e et e I 7

Of groups 1 end 2 shove - with vote 18
without vots a

II. Hot specificelly provided in Code - Actuslly appointed
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with vote 1
without vote .

Total numbar of Code Authorities with Labor Representation
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I. Provided in Codess - Totsl 28
1. Provided in Codes - Mandatory - Total 16

lisme of Code

Blouss and Skirt

Cep end Cloth Hat

Cigar Manufecturing

Coat snd Sult

Covered Button

Dress Memufacturing

Hoslery

Ladies' Handbag

Legitimnte Full Length Dramstic
and Musical Theatrical

Men's Clothing

¥illinery

Trensit

Undergarment and Negligee

Infants and Children's Wear

Ben's Heckwoar

Nottinghem Lace Curtains

Yotdng Powsr
Voting

fiithout vote
i

Himparompom oo e

1 (a)Frovided in Codes - Memdatory — When Labor is Affected Directly or Indirectly - Total §

fiame of Code No, of Labor Representatives @ Votdng Power

Motion Ficturs 1 (from esch class affected)  With wote
Motion Ficture Laboratory 2 L
Radic Broadcasting 1(F = » " ] "
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£, Frovided in Codes - Permissive — Total T

Heme of Code MMMM

Cotton Garment With vote
Leather end Woolen Enit Glove L
Cotton Cloth Olove
Het Manufae
Light Sewing
Plesting, Stitching end Honnas
end Hend Esbroldery
Schiffli, Hand Machine Embroidery, snd the
Embroddery, Thread and Scallop Cutting
Industries

II. Mot Specifically Provided in Code— Actunlly sppointed - Totsl 11

leme of Code

Artifieinl Flower & Feather
Bituminous Coal

Corset end Brasslere
Handkerchief

Barber Shop Trede
Congtruction

kithout vote
]

o e

|
E?

Lol ol ol Sl S ] S Sy

Ehip Building and Ship Repair

Totel of all Code kuthorities with Labor Repressntation - 57
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A cursory glance over this group of industries clearly shows that they
have been in the vanguard i the struggle far self-govermment, peaceful
industrial relations and the developmemt of comciliation deviées which are
giving form and substance to the ideals of industrial democraqy. It,
therefore, Hﬂqulﬂihﬂﬂtﬁntlﬂr'flﬂ]iﬁhmmm-
tation on code amthorities in these 37 industries is a mark and measure of
the place in industry which it has been able to achieve through its own
erganizations, evea before the NRA. Now, one of the most important reasoms
why we may be sure that the NRA can be made a lasting instrumentality for
the benefit of our industrial life is that it is definitely in harmony
with tendencies in owr economic and soecial 1life of lomg duration. This is,
of course, apparent in the shorter work week, in the extemsion of minimum
wages from womem and children to include all wnskilled workers, in the
encouragement to collective bargaining, etec. Im all these respects the NRA
has made a definite contributiom and has, in a semse, artificlally stimmlated
more slowly moving changes. It is perhaps of even greater importance that
this be done in the field of labor representation and self-government. Here
our ideas are truly backward and, if business mem are ever to become
socially-minded, to the degree that they understand that business is more’
than money-making for a few, it is incumbent that this fundamental change
in habit of thought and in the very language of our discussions be made.
Let it be olearly known that the workers are as important to industry as
management and that without them industry ceases. Let it be clearly kmowm
that the people who buy the produsts of our industry sustain it by their
purchases and that there is an obligation to them beyond the injection of
intimidating innnemdoes that they will not be good company or that their
best friends won't tell them sbout it, or that they will not keep up with
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the Jomeses unless they purchase this product. The Natiomal Imdustrial
Recovery Act, with intuition and insight, has popularised what has beem
hitherto the heterodax ecomomic thought; namely, that the three great
factors in any industry, each absolutely dependent upon the other, are
management (and capital), labor and the comsumers. Together they con-
stitute an industry.

It does seem, therefore, like a misstep to go om with the administration
of codee of fair competition om the gromd that business is merely private
and acquisitive; that the business man has only the stockholders to take into
accounty that in the management of his affaire he is to think of workers and
consumers as elements to be played upon for his o aggrandizement. All
this 1s not in the spirit of the HRA, and it is grievously disappoimting to
its friemds.

Specifically, labor representation on code authorities may be ealculated
to attain the following results:

First, it should influenmce the deliberations of the code authorities
at oritical times whem policies are being formed and should be a constant
reminder to the leaders of industry that they are not the only omes who
have a stake in it. rltﬂlﬂllmumlﬂ-thltl-lm
invests his 1ife in industry is to play as important a role as the man who
invests his capital in it. But this is the view which the twentieth
century will most certainly establish, by one means or another. Labor feels
that it is its om obligation to take an advanced position and that
ultimately, in the not too distant future, the welfare of the workers in
mwﬂnb:mmwmmumhmtmumu:mru

all business and industry.
m,mmmhﬁmhmmumthtnﬂm
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access to dependable information concerming the actual operation of codes.
There is no doubt that meny situations which lead to strikes or threats of
strikes could be cleared up by early comsultatiom. It is probably safe to
say that mo one can ferret out a chiseler as well as an honest labor leader.
If the deliberations of code suthorities are not made available to
representatives of labor, we shall all be quite in the dark, not only with
respect to all compliance matters, but even with respect to the affect of
of the codes and their administration upon the daily grind of working people.

Third, and perhaps most important: Trade wnionism in this comntry is
acimowledgedly backward. Umtil only a year or two ago it was desperately
on the defensive and through injumctione and yellow dog contracts, as well
as because of the long American traditiom of individuslism, it was in large
sections of our country looked upon as an alien and vicious force. As a
result of all this, labor leadership quite naturally has reflected the
conditions out of which it developed; and pugnacity, stubbormmess, incred-
ulity went along with gemiality, good-fellowship and simplicity, as de-
sirable traite in labor leadership. There is no intemntion of being unfair
to the labor leadership of this country in saying that intellectusl power
and the qualities which make for great success in administration and in
the professions has been comparatively scarce. This is especially true in
the lower ranks of labor leadership. The responsible heads of the labor
movement - the National Presidents and the officials of the American
Federation of Labor - do not always have the developed manpower of loeal
leadership which they would like to have. Here is an opportunity to place
perhaps up to 1000 promising labor leaders on code authorities to serve
as schools of experience where they would learn how industry operates;

where they would secure a knowledge of the industrial problems and the
difficulties of the business manj where they would learm their first
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humurmmmu-ﬂmﬂmmnmwua
could carry back to the workers in the ranks a simple understanding of all
the problems in industry.

Whether or not these labor representatives are to be given votes om
Mmﬁmu-nunmmﬂq-tm,nlm“mm“m
tative or representatives of the workers may always be present. The aim
is to use this instrumentality to create mwm-—-m-m
conception of their responsibilities and obligations, to enlist the active
inhrutnrtaﬂ:l-gumdthairmiutimiuthnmnk'duufﬂu
mmam.mmmunu;mumumwwrmm
ludnruhiptodnclapinthehttﬂhdnmmm“mforﬂu.

On different occasions the Labor Advisory Board has made its stand
clear on this issue to the higher officers of the NRA. The Bosrd has never
faltered in this respect and has even refused to appoint so-called labor
advisers to Administration members of code authorities who may or may not
hmmmmdﬂuumsmmmmmmmmm.
The Labor Advisory Beard intends in the second year of its operatiom to
make the attainment of labor representation on code suthorities a major
point of policy and rightly takes the position that amything less tham
that would be a sore disappointment to the labor and liberal elememts in
the country and an opportumity lost to industry and to code administratiom.
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Bd. of Control

Harriman

8idney Hillman

Leon Marshall To choose a Chairman and an
. Olay Williams Exec. 8eo. from their number.

Blackwell Smith

For Monday's story on Pres. Spec, Bd,

"Having given thies leave of absence to H. 8. Johnson,
the existing organization of N.R.A. will conduct its affairs
under my personal direction until such time as I am prepared
to inaugurate a more permanent set-up.

D. R. and I talked over the 5 sections of the Richberg
Report on work of the different Gov. Departs & agencies, which
is to be issued immediately in printed form. We also dis-
cussed the work of the Executive & Emergency Councils and of
the Indust. Emergency Com. of which D, R. is Director and
in these connections we continued the surveys of the new
agencies and thelr relationship to each other and to the
older Departments,



response industry. Then if Smith and Henderson are added as ex officlo
members, the Board will be well-balanced.

would be very useful as the industrialist.
Or you Mhmww present Chair-
man, Industrial Advisory Board), or Nelson .

Itmldhdillﬂblltﬂllk ‘tnmtlm.lttn

gerve as 8l ser to the Board and h%
e Co ._m_-z jion. Both men have valuabl mudmnldhulp
0 ong organization re-established.




A. D. Thiteside
Walton Hamilton Ay

Sidney Hillman
Leon C. Marshall (Executive Secretary)

ex officio
Blackwell Smith,
Legal adviser
Leon Henderson,
Economic adviser
Deseriptive List:

Clsy Williams, present Chairman, Business Planning and Advisory
Council, Department of Commerce; Industrial
Advisory Board, NRA; Reymolds Tobacco Compamy.

A. D. Whiteside, former Divisional Administrator, NRA; President,
Dun & Bradstreet.

Welton Hamilton, formerly of Yele, present Chairman, Advisory
Council, NRA (representing Consumers Board).

Sldney Hillman, Labor Advisory Board, NRA; President, Amalgamated
Clothing Workers.

Leon C, Marshall, Policy Board, NRA; Brookings Institute; formerly
of Chicago and Johns Hopkins.

Blackwell Smith, Assistant Administrator for Policy, NRA; Acting
head of Legal Division.

Leon Henderson, Director, Research and Planning and Economic
adviser, NRA.



Wim. H. Davis
7/ f h 31. 1934,

In my opinion, any permanent incorporation of NRA or its equivalent, in
the governmental structure (or even the succeseful continuation of NEA as the
administrative agency for the National Industrial Recovery Act) will require
two thinge: ;

1. The complete separation frdm NRA of all compliance fnid "
enforcement fupctione and activity; and

2. The segregation of the normsl code adminlstration fune-
tions (including code writing and code “vendment) from
the functions of obgervetion mnd Planning; with a
gradual reduction of the cofle administretion functions
and with greater attention to the obeservetionsl and
Planning functions.

l. It is my bellef that all government compliance and enforcement activities
in comnection with the codes sghould be divided between the Department of Labor
and the Federal Trade Commiseion, supplemented, when necessary, by such court
action as is provided in the Federal Trade Commission hct, the Naticnel Industrial
Recovery Act and the Wagner Bill, if that Bill becomes law. ,

I think governmentel activities for compliance with and enforcement of the
laber provisions of the codes should be directed by the Department of Labor with
the aseistance of the National Industrial Adjustment Board proposed in the Wagner
Bill; and that governmentsl activities for complisnce with and enforcement of all
other code provisions should be directed by the Federal Trade Commissions

MM&;*MRMMM

For this purpose, the Department of Labor should take over control of the
labor complisnce staffs of the State Complisnce Directors; developing them as
Decessary along the 1lines already lald down, that is, by the employment of
personnel trained in the enforcement of labor laws in the several states, With
the help of this state machinery the burden should be carried by the Federal
Government; but it should be reduced to a minimum as labor complimnce machinery
(1ike that in the cotton textile industry and in the bituminous coal industry,
for example) is btuilt up in each industry or trade large enough to Justify such
mmml

If thie is done, I think the trade prac’ice complisnce activities of the
State Directors offices should be dispensed with and turned over to the Code
Authorities cooperating with the Federal Trade Commission for enforcement.

I have already discussed at some length with Commissioner Landis and
with membcrs of the Complisnce Division and the Litigatlon Divisions of
HEA & plan of procedure for enforcement of code provielons by the Federal
grm Commission under the mthority of the Federal Trade Act and the Industrial
ecovery Act.
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Briefly stated, the proposed procedure is as follows:

When there has been a violption of a code provieiom other then a labor
provision, the Code Authority will present to the Federal Trade Commission in
affidavit form, a prime facie showing of violation, together with a request
(a) that the Federal Trade Commission issue a complaint and (b) that the code
sathority be permitted to intervene and to be represented by counsel at the final
hearing of the complaint. When such papers are filed in approved form the
Federal Trade Commiesion will lssue the complaint and eet & time for final hesr-
ing and the Code Authority will sssume the duty of presenting at the final hear-
ing evidence to jJustify the issulng of a cesse and d.u;lt order.

That procedure ie, I believe, well wlthin the provielons of the Federsl
Trade Commleslon Act s it nov stands, and would regquire no further legislation.

2. If NBA were tims freed of the éembarrassment of compliance and emforce—
ment amtivities, 1t would be left with two primary functionsi

l« normal code adminletration inecluding code writing and code
mmendment; md

2. coopsration with industry in the observation of the results
of the experiment in industrial self-government and in
planning for the improvement of the industrisl situation.

Normal Code Administration.

I would expect that by next Fall the = = - first of these headings will
have been greatly - - = simplified; that all of the pending codes will either
te completed or dropped or consolidated with existing codes, end that wlith the
co-operation of industry, labor and consumers, there will have been brought
sbout agreements on certain fundamental policies (hours of work, price stabiliza-
tion, code muthority expenses, etc.) which have not yet been formulated
definitely.

My thought as to the function of observation snd planning 1s that in the rush
and confusion of the initial steges of the experiment these thinge have beem in
part neglected, mmd in part confused with other functions. There is no use to
conduct an experiment unless you observe the results and use them to gulde
subsequent action. It seems to me that the Research and Flanning Division of NRA
should be reorganiszed and perhape developed into a buresu separate from the ad-
minigtrative divielons of NEA; that by sn appropriate redistribution of functions
there should be made available to the new unit (which might even be called the
"Buresu of Industrial Statistics and Research” or the "Bureau of Industrial
Ubservation and Research) all industriaml and commerclal statistice that are any-
where aveilable to induetry, commerce, or the government; and that it should
be the primary duty of this unilt to cbserve the result of the codes in industry
end commerce and to supply to the Administrator cold, hard, statistical facts
uncolored by any preconceptlons or economle theories.




Flenning,

With that information in hand, and with an sdequately equipped industrial
planning unit of emall but carefully selected persomnel, the Administrater could
proceed, in cooperation with industry, to plan for and sgree upon improvements
of the codes.

The general policles arrived at by this method would, of cowse, control
the administrative activities of normel code administration.

-
Bemars
I have been led to these conclusions by my experience in Washington and by
my understanding of the fundamental purposes of NEA. I think those fundamental

purposes have to some degree been lost sight of, or at any rate neglected, in
the rush and confueion of the inltial worlk,

Those purposes are well stated in the "Declaration of Polley! of Title 1,
of WIRA, but even so, & clear understanding of them is facilitated, I think, by
recalling the fundsmentale of what occurred before the passage of the Act. I am
not an economlst and do not pretend to have any lmowledge of economic theories.
What I have been concerned with is not the whole of the new deal but only the
deliberately chosen purpose of the National Industrial Recovery Act.

The backeround of NRA

As early ae huguet 20, 1932, Mr. Hoosevelt, in outlining hie om economic
creed, eald:

"I believe that the Government, without becoming a prying

bureancracy, can act as & check or counterbslance . . 80 as

to secure initiative, life, a chance to work and the safety

of savings to men and women « « o M

]
And he puggested getting back to first principles to "meke Americen individual-

iem what it was intended to be - equality of opportunity for all, the right of
exploltation for none."

It was recogniged that the induetrial revolution, notwlthstanding the provisions
of the antl-trust laws, had brought about a condition of inecuality of opportunity
and weound dlstribution of the productd 'of induetry, and even before hie election
Mr. Roosevelt sald:

"Our task now ie .. the .. business of administering resources
and plante already in hand, of seeking to reestablish forelgn
markete for our surplus production, of meeting the problem of
under-consumption, or adjusting production to consumptiom,

of dletributing wealth and products more equitably, of adapt-
ng exiating emonomlc orgeniszation to the service of the

people.”

"As I see it, the task of government in its relation to business
ie to aselst the development of an economlc declaration of rights,
en economic constituti mal order. This is the common task of
stotesmen and business men."




Throughout the whole discussion prior to the passage of the Act, emphasis
was everywhere put upom the extra-ordinary paradox that we have & super-sbundance
of raw materials, of mamufacturing equipment and of treansportation and commercial
facilities and yet with this equipment snd fecillties largely etanding idle, we
hed millions of able-hodied md intelligent men end women in dire need and clamoring
for the opportunity to worlke, It was recognized that this paradox cen be resolved
only by better dlstribution of the producte which our vast economlc machine 1e
capable of ylelding, and it was pointed out that the basic trouble was &n in-
sufficlent dlstribution of buying power. Thle was to be overcome by deliberate
planning for group action as distinguished from rugged individualism and lglsges
faire. In that plamning, for group actlon we were, however, to be careful to
preserve the fundamentale of our system— opportunity for initiative and a chance
to work, plus equality of oprortunity - and were were to press always toward
pecurity. Thie meant cooperation within and emong industrial groups plus
government control, and everyone agreed that the government goptrol should be reduced
to that minimom which would pressrve these fundamentals; but that governmental
advice and goopergtion might well go further toward a regulation of balance within
the business structure.

In addition to his reference to the government as a check or comterbalance -
not & prying turesucracy - the Preeident spoke of a partnership between government
and induetry "not partnerghip in profite, for the profite would still go to the
cltigens, but rather a partnership in plamning and partnership to esee that the
plans are carried ocut.” EI eaid:

"Some measire of regularization snd planning for balance smong industries,
and for envisaging production as & national activlity, must be deviged"; and I think
the ultimate functlon of NEA beyond the function of code writing, is summed uple
the followlng gquotation from one of the President's speeches:

"It ie up to the governmemt to maintain its most sacred trust, the wel-
fare of its clitizens, And such a trust regquires the regulation of such
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gtructure of business. That such a balance ought to be maintained b
cooperation within business iteelf goes without saying."

It ie this regulation of balence among productive proceerss, which balance
is primarily maintained by cooperation within business iteself, that seems to me
to be the planning function of NRA; and I think thet function can be perfommed
only on the besls of adequate, intelligent amd contimuous observation snd
analysie of the practical resulte of the codes.

I think it was in the 1ight of theese ideas, expressed by the President in
the worde above guoted and elsevhere by others during the same period of time,
that the National Industrial Recovery Act was dresm end I think they are clearly
reflected in the "Declaration of Folley" of Title 1.

The Act expreos-es end attempt by Congress to set up machinery under which
Americén industry, to overcome the terrible parsdox that confronted it, may
cooperate within the limits of the competitive system. The Act is entitled
"in het to encourage national industrial recovery, to foster fair c tition, etc.,!

end emong ite declared purposes it includes "to eliminate unfair competitive

practices" by promoting the organisation of industry for the purpo £
cooperative action smong tndu‘:m- e e




This "falr competitlon" aspect of NIRA cannot, of course, be divorced
from the other msrects of its broad gemersl policy. Nor can any sharp line
of division profitably be dramn anywhere among the stated policles of the Aot
But it is convenient at least, to discuss them separately.

The Fair-competition FPollcy
If we lay sside for the moment the matter of price-stabilisation with all

its attendant A4ff be 8 the fostering
of falr competition u%}%%ﬂmwmmm of the un-
fair practice provisions of the codes under the directlon of the Federal Trade
Commiseion, ss I have proposed sbove. I only want to say in thie connection
that I think experience has slready shown that it was a fundamental mistake to
combine compliance snd enforcement activities with normal code administration

sctivities under NRA. Indeed I think the spme mistake exists to iuz extent,
end has hed & very beneful effect, in the Federsl Trade Commlission Act iteelf.

So far as NRA is concerned,the compliance activities arose in a peculiar
way - and I think en unpremeditated way - cut of the blue eagle. The blue
eagle, whatever it may become under the new code eagle system, was in its
ingeption dietincily an emergency measure. Ite admirable, and, 1 think,
successful cooperative appeal was accompanled by power of enforcement by blue
eagle removal, which was incidental snd necessary to the blue eagle campalgn,
but wes not premeditated within the Industrisl Recovery Act itself. It
resulted, nevertheless, in & great and significant enlargemm t of the compliance
activities of the NRA. Whatever may be sald for administrative law under the
exigenchs of modern soclety - and I think that a great deal may be sald for it-
yot it is clesr, and will be agreed to by everyone, that smong the enlarged
powers necesserily granted to these agencies punitive or enforcement powers
should not be confused with administrative and semi-legislative powers. The
enlargement of the semi-leglelative functioms ls a part of afminlatrative law
iteelf. A necessary emlargement of power, I thinlk, btut 1ike all other en-
lergements of power, capable of abuse and therefore dangerous. It tends to become
dieastrous when it is unnecesrarily combined with the judicial functiom.

When we turn to the Federal Trade Commission law we find the ssme defect

to some extent inherent in it. That law like NIRA (altiough to a very much

more limited extent) contemplates the formulation and governmental approval of
rules of felr competition; and the seme adminlstrative agency that formilates
the rules is also the agemcy that interprets snd enforces them. Anyone famlliar
with the history of the Federsl Trade Commlgsion kmows that this has led to
very consldersble embarrassment. The Commission itgelf has felt, I am sure,
very keenly at times the embarrassment that arises from the fact that after
formilating rules of falr competition, it becomes the accuser of those who
depart from these rules end then finally becomes the Judge who enforces them.
Histroy shows that this combination of functions has reduced the effectivenses
of the Commission in formilating rules of falr trade practice and has
smbarrassed it in the enforcement of even those very limited rules which 1%
has succeeded in formilating.




1 belicve the the formlatin- of rules of falr competition should be
entirely divorced from the- function of enforeing those rules; and 1t 1s
with this idea in mind that I proposed to Commissioner Lendie and discussed
with him the modified procedure before the Federsl Trade Commigeion in
connection with unfeir trade practices under N. R. A. codes.

I think that ultimately all the Federal Trade Commlssion functione
of formilsting rules of unfair trade practice should be transferred to
¥. R. A. or its successor; snd that in the meantime all the trade practice
compliance snd enforcement activities of §. B. A« should be transferred to

the Federal Trade Commission as soon as poscible.
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Ihe Lgbor Follcy

Beyond the "fair competition" policy of ¥IRA, the next stated policy has
to do with labor.

The stated policy as to lavor is "to induce and maintain united action of
lsbor end mamagement under sdequate governmental panctions snd supervisiom®,
it reduce and relieve unemployment" and "to improve standards of labor®.

It is, of course, to reduce and relieve unemployment snd to improve standards
" of labor that the labor provisions of the codes relating to minimum wages snd
maximum hours have been adopted; and it is to induce and maintaln wited action of
labor snd menagement that the provisions of Section 7a were included in the Act
and in the codes.

As I heve eald, I think the governmental compliance and enforcement activitlies
as to these labor provisions of the codes, should be turned over to the Department
of Labor in cooperation with the National Industrial Adjustment Board if the
Wagner Bill is enacted, as I belleve it ghould be in some form. I do not belleve
the Administrator of Industrial Recovery can adequately perform the importent
functions of code adminigtration plus the cbeservational snd planning functions, if
he has &t the same time to undertake the enforcememt of the wage and hour provision®
of the codes end to settle lator disputes.

1 do think, however, that the dstermination of what shell be the meximum hour
ond minimam wege provisions of the codes 1s, in some part at least, the proper
fonction of the Admimistrator. I think this because the minimum wage and maximm
hour provisions of the codes are directly related to the utilization of the
present productive capacity of industry and to the incremse of purchasing power.

1 believe, however, that on these matters of minimm wages and maximam hours, the
Department of Lébor ehould be brought into the discussion, which should include
also, of course, the representation Of the industries, of labor, and even ‘'of the
consumer if a renresentative of the eonsumer can be adequately identified.

But beyond snd back of the question of hours and wages there is the all-
important gquestion of inducing and maintaining united sction of labor emd manage-
ment under sdequate governmentsl sanctions end supervisionm. Tnis question le
fundamentslly involved, I think, in the President's idea of the development of
en economie constitutional order. It means yoting, representation, parlimentarien
end ptategmenship, Its anewer cannot be supplied by eny battle or series of battles
between stand-pat industrislists and selfish trade unionists. It involves directly
the great msss of workere, and indirectly t!e greater mass of commom citizens,
who stend between these two extremes. My omn opinion 1s that it involves a
process of growth and camnnot be effected by any major operation. I do not think
it con be achieved by mere enforcement of the provisioms of Section 7a.

¥BA has not undertaken to devise any code provisions other them provisions
of Section 7a for the purpose of building up in sny industry such a constitutional
order for united action of labor and msnagement, except as 1t has proposed %o
provide for industrial relations boards in the industries; and that ls a long wey
from the constitutional order that we mast ultimately come to. I do not lmow
that the development of this constitutional order is eny part of the functlons of

WRa, but it is certalply vitally related to the purposes and policiles of the Act.
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What I should like to see ie a development of proportional representation of
the workers, wholly free from interference by manasgement, along the general lines
layed down for the settlement in the automobile industry, up to a point where it
would be poselble to call together for eachclmportent induetry a natlonal congress
of elected members of bargaining committees for the purpose of developing for that
industry = national constitutional organisation of labor. EHowever, that is getting
pretty far away from the subject under discussion - the re-vamping of NEA.

The third and final purpose into which the stated policies of the industrial
recovery act may be reeclved is "to promote the fulleet poesible utilization of the
present productive c pacity of industries, to avold undue restriction of production
(except as may be temporarily required), to increase the consumption of industrial

**% producte by lncressing purchasing power".

It is here, as it seems to me, that the observational and plamning functioms
of NHA are most important. Looking back on my experience as demuty administrator,
and a8 compliance director, I have the feeling that while theese policles were
looked upon as deeirable results piously hoped for, they were not adequately
planned for. I think this was true perticularly in the handling of the price
provieions of the codes.

The fanlt, if there was one, was & fault of execution, rather than a want of
parpcse. General Johnson, in Bulletin No. '8, emphasized the President's statement
that:

"I am fully aware thot wage increases will eventually raise costs, but

I ask that management give first conslderation to the improvement of
cperating figures by greatly increased sales to be expected from the
rising purchasing -power of the public*#**, If we now inflate prices

as fast a8 we increase wages, the whole project wilk be set at naught."

And he saild:

"In the drafting of codes, attention is especlally directed to this
suggestion by the President that the Recovery Administration cannot

be effective unles: the consumers buying power 1s protected. There
will be full protection for the consumers. The codes should recognize
the interest of the public in the matter of prices.”

While the codes were being written, there was certainly a terrlfic pressure
to divert attention from these suggestions snd to pubstitute for them, as a
practical matter, the bargaining proposition that if the industry was to be
compelled to raise wages 1t must aleo be permitted to raise prices; and I think
that bargaining aspect of the matter tended to lead to the inclusion of uneound
pricing provisions as a guid pro guo for vigorously resisted wage and hour
provisione.



1 do not pretend to lmow what the correct solution of thls important
question of price stabilisation is, end I gather from the comments of the Duradble
Goods Industries Committee on General Johnson's admirably chosen 12 pointe, that
the Committee docs not pretemd to kmow. But I do lmow from practical experience,
that price fixing provisions in the codes are not enforcesble. General Haskell,
s executive director of the Code Authority for the Rayon and Silk Dyeing end
Printing Industries expressed the common experience of all of ue when he sald
of price fixing provisions to that Code Autihority on May 23rd:

"They create & camouflage end & smoke scteen’behinl which unfair trade
practices flourish and are protected by » mantel of hyper-critical
regpectability to the destruction of the ethical.”

It may be possible by court procedure to penalige a mamufacturer for
destructive price cutting if destructive price cutting is adequately and ration-
ally defined. It has, of course, been partially defined in the history of our
common law and in court decieione under the anti-trust laws. But it is not
poesible to compel & memufacturer to mointain & fixed price appliceble alike to
all his competitors. It 18 useless to try to decelve ocurselves about that; and
until the administrative difficulties, end the bad odor, of attempted price fixing
are 1ifted from NRA there caanot be, in my opinion, any end to its troubles.

If that incubus is removed and the co-operative intelligence of the
industries is rezlly directed to the promotiom of the fullest possible utilisation
sf their present productive capaclty, to the avoidance of undue restriction of
production (except as may be temporarily required) amd to increasing the con-
sumption of industrial products by increasing purchasing power, I belleve real
progress can be made. And then it will be possible, I think, to reduce the
governmental control to a minimum snd to concentrate attention upon "the
regulation of such balance among productive processes as will tend to o
stabilization of the structure of buslness."

“William H. Davie.
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i June 18, 1934,

My dear Mac:
Attached is a memorandum
I was asked to send to the President. Will
you please pass 1t on to him?
Sorry you had to miss that
good fight.
- With kindest begards, I

Sincerely your m

Mr. larvin MeIntyre,
The White House,
Washington, D. C.
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The imperative problem is to establish a deliberative, respon-
sible control of NRA. ,

;] Present irresponsibility makes every business crganizetion
~ ®jittery" and semi-hostile; and generates increasing public distrust.
Mesnwhile a good organization disintegrates and a competent personnel
cannot be brought in.

The causes of irresponsibility are:

1. Organization, centering an impossible task
upon one man.

2. Physical and mental fatigue of a man carrying
an intolerable loed too long. This psychopethic condition
of a man mentally 111 from overstrain explodes into scandal-
ous abuses of power.

3, Personal hebits of impulsive viclent action and
gudden reaction, combined with other habits that demoralize
an organization with uncertainties, jealousies, susplclons
.nd constant discord. -

An immediate solution can be found only through:

1. Definite release of Administrator from active con-
trol for

a) complete rest

b) undisturbed opportunity to review accom-
plishments, and study economic conditions
here and abroad

e) make comprehensive recommendations as to
policy and future legislation.

2., Publicly snnounced establishment of a responsible,
experienced, representative board of control.

3. Temporary outline of a mechanism of improved Admin-
istration entirely under control of the Board appointed by
the President.




- randum.
Practical means of accomplishing results now are:

1. Have Administrator announce that he has recommended
these actions and rgcommended the appointments - and that
because of his own need of rest (and i1l health in his family)
he has asked for a leave of absence until December lst.

2. Appointment by the President of a Board of 5 - from
such nemes as the following:

W. A. Harriman
L. C. Marshall
Blackwell Smtth
Clay Williams
Sidney Hillman
Walter Teaple
Leon Henderson
Walton Hamilton
Leo Wolman

3. Appointment by the Board of an Administrative Office:

To avoid a new selection Col., Lynch could be con-
tinued in present position - or either Harrimen or Marshall
could be nemed with Col. Lynch as his Assistant.

Outline chert of simple NRA reorganization follows.



N.RA. June 27, 193 per, |
By Leon Henderson. PEFINRA

M ost of NR&'s energy should be concentrated on poeitive stimulants to
greater productifity, but et present orgenization, complience, E other ac-
tivities looking toward "consclidation" are feremost, which|unconseiously
assumes stabilizetion at or near the existing level of production, or that
higher levels will be atteined automesticelly. The present plens call for
1little fundemental revision of codes, and already there is talk of a permanent
NRA orgenigation to be ready by September.

Unemployment is etill persistent es the real problem. NHA has few weapons
with which to atteck unemployment directly. It can (&) reduce hours, with
increeseases in pay and thus increase costs, or (b) reduce hours without in-
creccing pay, thus shering the work, or (¢) it cen concentrate on increasing
volume of goods and services.

The NRA record is highly ereditable as to organiszetion, increasses in real
wages, (steel wages for 34 hrs. per week &re slmost equal to 1929's 55 hra.
in terms of purchasing power for those employed), profit margins, incresses
in net worth, and restoration of business confidence. I believe, however,
that the opportune time has peassed when hours could be shortened, with in-
creased pay, without serious damage to business confidence end great politi-
cal disturbence. Frevalling sentiment seems to regerd industry as having no
responsibility for getting people back to work.

But by quiet, persistent effort in revieing codes so as to reduce prices
the basie for volume production would be laid, while relief funds are still
adequate for minimum needs. There is little that NRA or eny tempdrary org-
anization can do to effect complete absorption,— this is a tesk for a long-
term, national program, looking toward employment in sociel services, etc.

The codes need revislon mainly in the price cleuses- not sc much that

gll of them will work and hold prices at ertifieclsl levels, but that the
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discredit NRA end the code process. Few, if any, of the price stabilizationm

150
bt Soees AT G bepe ¢ reliaman mst by bag on entogoguent by Jam, (e s 15900

There is 1i anmmhmthuhthmlmuufth-
term, because price-fixing to be effective calls for rigid supervision over
all elements of price,- standards, terms of sale, discounts, guaraentees,
advertising, quality standards, and examination of records of sellers. But
practically all codes have some provision for price maintenance or price stab-
ilization. These provisions are undergoing greatest strain, not so much from

chigelers, but from efficient producers who have alma relied on volume, se—

Al+4-h.¢. 150 ca-,-.ﬁ,h «E

cured by price cmpatitiﬁ. M Lfs mﬁt e &
et Ll s p[;ﬂt 0 ;Tuﬂ:}gd

e A pr'tgrfn for m?&aﬁm toward ’mamuc vity could be f

prosecuted by dealing with codified industries one at a time to prevent org- czc
enized opposition end general alerm.First moves would be against the "ultra %
codex" ectivities of some code authoritiee. (Metal screens, cem papar and g
o Yo bttt W st o L

But the bullding material group is most important. Bullding materials '
ere too high-riced; and unless prices ere reduced, the federal building progrbem
is endengered. Mill lumber prices should be reduced from 10-15%, end I made
such rec two months . (The prices are on a doubltful h%ﬂi
&t best T%&Mﬁ the code ;um:: Pﬂ?ﬂh nrgm'—
ized ite political and other pressure. The industry knows ite prices are out
of line, that gtocks have mounted, but wishes to meke its consent to small
reductions in price as the bargaining basis for NRA mfa;w its pa.-iu-
fixing and for imposed reguletion of lhalanalw’[ The "markups” 111 the nt-l:'l.l
lumber dealers and the bullding materisl dealers uﬁu ere exceseive and far
above those warranted even by the dubious cost formulae in the codes. (I be-

Cempor w enomao] P 0y

lieve we can get these reduced somewhat real soon.)
Brick is pegged et a ridiculous level, thru a most informel end arbitrary
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cost formula. Tile furnishes another example. Tile sold under 10 cents a
foot last year. The tile menufacturers raised prices to about 16 cents, and
in May, in concert, went to sbout 22cents. The tile contractords code speci-
fied that, pending approval of & cost system, an arbitrary basis would be used,
end all bids would have to include tile at the current price of the tile man-

ofacturers 1list. The price went up because a big order was in prospect on /‘J"Q/

a housing project for which RFC was some of the fundsl W budddin .
P*‘ Mﬁmﬁmnﬂmu pre uﬁmmﬁmh ineluding cement,

for which the government receives uniform bids on 21l contracts. ;

The egame is true of many codes,~ too many. Paper and pulp codes are \?}

run by an accounting firm specislizing i prie mmﬁmmﬁm pricss ww—

follow & most elaborate cost rum;.lu.J Retail coal prices are being fixed in

every trade area on "lowest reasonable costs", and the resulting prices, as

Wl Tontiginiy bumet

found by NRA end NEC, show guaranteed profit, in some aress, for 75% of the

trade,

Manufactured articles should find, freely, the price that will give the
greatest employment, highest real wages, and decrease the disparity with agri-
cultural producte. Real competition in manufsctured erticles carried on con-
currently with benefit payments would reduce the disperity. Similetly, a
monetaey policy looking toward enhsncement of wholesale pﬂauu.wmld help.

The price and cost protiection provisions of codes, such as cost formulae,
gelling below individual cost prohibitions, etc., were designed to prevent
destructive price cutting which was blamed for the depression. The solicitude
ie worthy, but it is not necessary, and it is highly restrictive, to make
these cost provisions apply to every transaction of every member of a code.

All that is needed is & brake to be applied expeditiously in reel emergencies.

The newly-announced price policy contempletes that price protection will
be afforded in emergencies which threaten the purposee of NIRA. Unfortunately
the new policy applies only to mew codes, whereas 95% of industry is codified/



Already the deputies| are sdvising industries that the policy is mot to be
~strictly interpreted, and several exceptions have been made. Most alarming "‘q’
Em,m,umummmwmm:mmwm:‘m v
mmmmmmmﬁmmmnnﬂanumtj This n—y{
doubtedly servh notice to codified industries that little, if eny, revison is

to be made in epproved codes.

I hold that if these price protecticn clauses sre maintained, an in-
ereacing amount of 111-will will snowball against the New Deal. Already the
proteste of purchesing agents, government buyers, and consumers Are many, &nd
the mail-order houses have supplied me with comeidersble meterisl on high- .. /7™
umnifrom prices, fmoodm which, sdded to that collected in the open price u'h:dii%
ig fairly conslusive that price maintenance is being tried in memy codss. If
the cost-protections breek down (vis. cleening end dyeing), public opiniom
turns against KRA. ,

Cost protections tend definitelyy to make for high unit coste 2t a time
when natlonal policy, secking recejprochl teriffs, almost require lowered coste
of production. (Japen's wnit costs in textiles is emasing,- our costs are in-
creasing.) Unit costs can come down only thru volume production.

‘ The Cebinet Committes cn Price will be at work this mummer trying to
determine how prices have resulted il.l the past, whether ttu eodes have brought
radieal changes, snd puﬂmm.mr"#mu o aaaeind 45 & proper
national price policy. First of all, it seems to me, the Committee must Jmow
shat goal 1o $0.be eanatvved, i bow gEigs Sy be used as & sechenien for
achieving the desired result. The prevailing explsnation of cost provieions
in codes is that these are necessary to prevent dosmward spirals of prices.
Thie thesis treate price decline as the main cause, rether then & result of, or
a function octjdlpﬂnim. Lope limitation is sought. If losses are to be
limited for privete industry, thru governmental interposition with the forces
of bargaining, why should not profits, saleries, end maximum prices be limited
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by the same muthority. This is particularly in point when en emergency is
declared, snd prices are fixzed by NEA. At present toofl grest liberslity is
uhmhpnﬂunrmu?:, hmlmm.mcw zh
requasted for mayonnaisa. Mﬂmﬂhm-mtﬂmhm‘l.
and the hoslery end woolen textiles wish curtsilments, too, for in this way, by
Uedting the supply side of the equation, pricea rise. It seems fair to suggest
that any industry requiring governmental ptabilization of its prices should
submit to considerable supervision and yield certein adventages to consumers.
At present, emergecny prices are looted upon asx industrial rights.

Thie resulte in & curious comsination of the bargaining and ratieming
sethods within the same industry. Weges are fixed, losses ere limited,
marginel preducers are protected ageinst efficient competitors, but profits
end saleries ere left to bargaining. For exsmple, auto tires are fized by
mhemﬂnmtm,mﬂlMguMMrumrtadnmﬁt
for the first six montha of 1934 equal to his losses in the last six monthe
of 1933. (The government is regarded es a chiseler because it wishes to
cbtain competitive bids for its tire mupply, end to have advantage of ite
mazs buying.)

Mmumﬂuﬂimfnmhiﬂiﬁlhwﬂmm-ﬂ
msy require the bargaining teechnique for some industries, such e eutomobiles,
mdthanﬂmhﬁniquwum,nmhumhmlnml,uh
lusber and coal. mmmtﬂinmmumdﬂum—
petitive system,~ large values, high wages, high productiom, high employment,
constfant advence in productien technology, but prices determined by free com-
petition. hm;m-mmuummiuummuswmt.
Hot so with the self-governing cosl end lumber cartels. Price-fixing in
thumuduhmbmd;tunrminhukhhmm, Indtho:mm:nt
lmummuutm-rifpnulmnntﬂudhiﬁmnmumﬂm
least efficient. {Mﬂlmhid:nm.hwtmmmmﬂml
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the conpuner to buy. Therefore prices are quoted which will move t lusbes,
-ﬂ"drinilwh-d.tantm .)

Before Congress again convenes, declsion must be made as to the future
of codes. Some industries will probebly require extensive governmental par-
ticipation in msnagement. (Coal, odl, lumber.) It seems equally plain thet
m-ummwm.mwmmrmmhumuﬁndnm
its privileges. Possibly these codes could best operate wder specific legis-
lation for each, but derteinly those industries relsted to naturel rescurces
need to hawve mdd-nﬂnnint-m;otmﬂmlduulpﬂiw. A large group
arindunrluuqrm“umuh codes, but only to have access to ths code
process when the industry's a BMlity to funktion coages. For such industries,
federal legislation as teo hours, wag @, child lsber, ete. might be sufficient,
with adeindstration of this leglslation lodged with the Department of Labor.
Wages sbove the minisum give NRA the greatest trouble, The surplus of wege
earners aveilsble for empleyment presees heavily on the high wage groups.
Logialation|which would gy Litgp collective bargeining sbove the min-
imm seems desiresble. This/is not hew,- meny businesses have detsiled class-
ifications of all jobs, with clear definition of each, and toophawethe place
of each job in the wage-rate structure. In coal, all wege retes are related to
& basic day rate. Such legiedatica[Ts mmmw for nen-unionized
industries, if the bargaining t-nnlmiqun is to be retained elongeide mspocistions
of competitors. Tnd:hl!.lhulldnmfmpnumnp—ﬂmduﬂllbun
the minimm,

Tha elemental confict betwsan the NRA and the Federal Trade Commission
will have to be rationalised, Espentislly this is & contest between an agency
charged to prevent 111icit trade combinations, end another agency with & mandate
te bring industry inte sgreemonte, most of which negete competition in one form
or snother. Oradually it ig becoming clear that the functions are nu#'mi

opposed. NRA is needed to determine and assiet in bringing about the concert
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of industrial action that will give positive gains, while the Trede Com-
missicn 1s needed to prevent snti-social mctivities of trade groups. What—
ever is retained of NIRA, in my opinion, should provide the mechaniem for
m-d!miuﬂmorf&nwuum emergency, as well as for org-
anisation of individual industries. There will continue to be needed, elso,
an egency to assist industries to make unit decisions, snd to compel mcceptance
of the decisions, ‘particularly s to inter-industry conflicte which ere on the
incresse. (e.g.  Wool ve. cotton ve. rayomn. Dress goods mfg. ve cobton gar-
ment mfg. Furniture vs. lumber. FPaper end pulp conflicts.) Finally,
provisicn is necessary for preparation of the materisls of planning, to collect
statistics of bu.u:.l.nua and industry, and to comduct large economic studies.

The functione of the Federsl Trade Commission need to be broadened
if industries are retained under codes. There is reason to believe that mamy
monopolistidk features have taken deeper root in codes, end that soms in-
dustries are ‘guiltr of ultra codex. The concept, newly introduced, that
1t is chissling to "ssll below cost®, tho such sales &re implicit in compe-
titicen, will present new problems. The Federsl Trade Commission, or some
agency apert from the NRA, must lﬁt,.m, &8 do the Kartel Tribumals of Euro-
peen countries, to restrain monopolies, and Af necessary, to dissolve com-
binations. a

Finally, the Administration will need to determine rather guickly the
place of NRA in the New Desl, and relate it more c].,uu-.htainnnllnuﬂ-
ties. Most prnui.ng_r however, is the need fordecisicn as to the powers which
codified industries will be permitted to retain, as well as the requirements
to be made of each for the good of the entire economy.

Lleon Henderson
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Leon Henderson snd I, on the basis of a cursory survey of
muﬂhﬂuu,mmfgm‘"m‘“‘w
eindss

) (1) (which sxpires Septesber

[ 4th)s *Merit , Cons of 7(a) and other lsbor

‘Lr'}. mﬂmhmﬁt-ﬂmqﬂiﬂﬂuﬁrm&ummm
v, Wrﬂmwﬂhﬂnmﬂumﬂu]

{z:l NPT AET frace I iXlD H Tl
Hewsprint producers o the Tnited = d read and
mmllunlwrlwﬂnr-uhmmt-ﬂnhﬂnhnﬂm
| -.rhutnmintwﬂilhn,wﬁwluhm,udhﬁm
I . " publishers have not assented.




(11) s+ Controversy still alive, the
laat position the Labof Advisory Poard being insistence upon rehiring

;:u.} : Program for elimination
of "rotten" spots held up and of Bnforcement, (lancy, planning
to leave se of inability to make progrese as indicated by rein-

statement of “t. Louis Director without comsultation after removel with
the spproval of Director of Emergemcy Council (other similar incidente).

(15) + HNotoricus impossibility of obtaining
compliance ., Will not s local price fixing demands granted by
NRA. This is likely to be precipitated by an emergemcy price protection

granted to the Photo Finishers {m-mu;mmmai;_
considered). Complete retreat from codification to Presidential t

on labor (with no price fixing)oan hardly be delayed for another two
weeks. Hotel and restaurants are verybad).

pressed an F 4 ture tates :I:Eﬂlm between the
u us for m
Mmﬂmv.mm-mnammw. This
is hot at the moment.

(18) t By conditiom in an
Executive Order t truction e wag in effect imposed on this

industryas to erection activities and mumerous substantial changes
were made in their labor provisions. The stay of the code which resulted



from the industry's refusal to accept imposition expires soom and

(18) Cotton Gnrment Revised lsbor provisions: These are

the lack of mssent of the industry snd particularly due to the

feeling of Southerners that Hew Yorkers obtain provisions diseriminatory
as to such Southerners. !‘h-mtummtmw-m::w =
protest to one of the provisioms.

abricating Indust: restricted by Steel Code Authority -
resolutions based on the Steel code so that thelr competition with
the &keel industry is seriously hampersd.
The pressure of some of these concerns dus to thelr possibly being
dri great that this may not hold.

:
|
g
5

|

wmﬁqﬂm. is
has just cccurred. This involves the repercussions that all limitatiom
stepas involve.

(25) 1t We are now confronted
with more or less of a of such formmlas which are consistemt with
code provisions tut inconsistent with poliay, baving the result if



approved in the forms demanded by industry, of substantially
nidupﬂuﬂmnndmmnhhp-hu:

(24) Bituminous Conl settlements As part of the adjust-
ment of the Bituminous coal labor provisions a study by Hegearch
and Flann ng was called for to be based upon statistics furnished
bythe industry. The "four horsemen” are balking om furnishing
the statistice and a showdown cannot be delayed,

provisicas Gﬁ"dﬂﬂlhlﬂ'ﬁ Order XI-48 which permits mapufacturers

overcment a8 good prices as they glve wholesalers or
retailers. Likewise the 15% provision of Executive Order 6767 is being
and other industries, the milding
mphwﬂﬂluhmm;hmﬂmﬂtMHJmtﬂt
of their mark-up provisions.

(28) l_‘“t_%i The limitation of export
being insisted upon by the thorityseemsa to demand that we
take this matter awsy from the Code uthority.

(27) Woodward Irop cage (Cosl Code)t 4n injunction obtained
mu-tnmﬁ‘umw, entered without any kmowledge of NEA
enjoined the “ode duthority from reporting to NEA any violations of
the code. This being mch publicised action 1= necessary.

(28) This is reaching
nmtmutipum-tmp-mMnnrmumm
aspessment structure must be faced as m possible alternative to the
certain breaking down of continued successful highly publicised
flacdtiggof attempts to collect assesmments for ocode administratiem.

(29) Multiple aspessmenis: The pressure against
asgessments whare concerns doing a mumber of types of business and
thereby coming under a mumber of codes, is becoming serious.

(50) W: Bumerous industries which have
etayed out of a to terminate code making must be subjected

E
E
a
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9/13/34 F
Memorandum for the President:

Colonel Lynch Just called me on the
'phones P

He said that Johnson had told him that
the President did not feel that there would
be any place in the new N. R. A. organization
for an army officer, since they lacked politi-
cal sense and would not fit into the picture;
that he, Johnson, agreed with this and was
afraid that if Colonel Iynch stayed on it
would be impossible for him, Johnson, to give
Colonel Lynch the sort of letter of commenda-
tion that would help his army record any;
‘furthermore, that he, Johnson, will be back
and take charge on Saturday.

Colonel Lynch said that he took thisz as
& hint and was passing it along to me for my
consideration.

He sald also that Johnson, shortly after
talking with him, had evidently told his son
that he was not coming back to Washington-at
the present time, but was golng to the beach
and to New York.

The Colonel wanted to know whether there
was any change in the orders he has been
oparating under during the time of Johnson's
vacation. The Colonel slso said that he
had contemplated getting out around the latter
part of September, and had so informed Johnson
prior to the events of this morning.

Is there anything I can advise Colonel
Lynch, since he asked me to call him back

a3 soon as I have anything definite.
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: THE NATIONAL EMERGENCY COUNCIL
] A ' WASHINGTON
= pr’ﬁl*
September 15, 1934.
Dear "Mac"i %

Eunﬂthuulnuhghth-orﬁarufnﬂuipltdun

1- A memorandum concerning membership on the President's
Special Board,

2 - An Executive Order creating the President's Speclal
Board.

According to the President's progrsm, the creation of the
President’s Special Board and the letter to Gemeral Johnson would

be made public Monday, September 17th.

.3- An Executive Order creating the National Industrial
Recovery Board.

4 - ln!neutinﬂrdurnhugln:thl-huihd.purthu
Industrial Emergency Committee. .

m“tmurdtrumldhuuudlltu-nmrthmthg
of the President's Special Board.

Sinnolhnr-mtu:mdthtth-umﬁnmlﬁhuuud
exactly as written, I have made one or two corrections on the face.
Ithhh&twdqlﬂlmntﬁinhhm-ﬂmthtﬂﬂn
reach you Sundsy. hﬂm,lhﬂmpumdthuwithputm. .

I assume that in view of the General's radio speech of last
mmnuinbmmum,mmmunhwm
to act as soon as possible. Insanity in public performance, added to
insanity in private relations, is tty dangerous. Governor Winant
umrumuthutudq(mu-‘""" regarding the effects of the
General's explosion. I only hope it does not produce an outbreak of
violence parallelling thtome he helped to produce by a similar speech

in Ban Francisco.
m-dtbnmnmudnuunumnﬂnqmuﬁtdﬂh
ten minutes after the 's speech and asked: "For God's sake how
long is the President going to let him perform? Of cougse, I didn't
make private opinion as to what
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mey not be serious, but if the President felt it unwise to name H.,
felt it unwise to accept, the substitute name is very important. I have
assumed the Board might elect Harriman as Chairmen and Marshall as Executive
Secretary. One of the industrialiste ought to be Chairmsn, with Marshall
(pro-labor) as Executive Secretary. Neither
able for either.place - one being straight-out labor and the other
young.

F
:
:
:
.

not
assumed, and nmot tagged to a big industry. He is a notably good executive
the New Deal. Also he kmows, and cannot be influenced by,
H.8.J.) I would suggest Louls Kirstein, but the presence of Hillman - and

up. He 1s a good man, but most valuable right where he is), as

the Advisory Council, - which should be retained. He would give a strong
"professorial” complexion to the Board, which ought to be avoided. Marghall
would be much more effective. He is & practical man of real executive
ability, with emough "professorial” background, but not too much.



EXECUTIVE ORDER

By virtue of the authority vested in me by the National Indus-
trial Recovery Act, approved Jume 16, 1933, and otherwise, and to
effectuate the purposes of said Act and to assist the President in the
performance of his constitutional obligation to "take care that the
laws be faithfully executed”; I hereby create a temporary advisory bosard,
to be known as the "President's Special Board" and appoint as members: -
thereof, the following persons:

(Insert list of names)

It shall be the function of said Board to examine into and to
discuss with me methods of simplifying the operations of the various
federal agencies which have been established by legislative action, or
by Executive Order,to meet emergency éonditions, and of fitting such
activities as may have a desirable permanence into the regular structure
of the mt?md to perform such other duties as shall be prescribed
by the President.

The members of said Board shall act in an advisory capacity to
the President and shall serve as such members without compensation.
Additional members may be added to said Board or wacancies filled, in
the discretion of the President,and the expenses of the Board shall be
met from funds allocated to the National Recovery Administration, or to
the National Emergency Council, in accordance with the directions of
‘l'-hul’.'ﬂ!idnt-.



By virtue of the authority vested in me by the National Indus-
trial Recovery Act, approved June 16, 1933, and to effectuate the pur-
poses of said Act:

1l - I hereby appoint

to serve as members of the Natlonal Industrial Recovery Board, which is

to administer under my direction and wntil further order
the of the National Industrial Recovery Act; to recommend,
and, with my approval, to promulgate administrative policies and to employ,
discharge, define the duties and direct the conduct of the persomnel
necessary for said administration.

2 = In the esbsence of the Administrator for Industrial Recovery,
the Chairman of saild Board i1s hereby authorized, in accordance with the
directions of the Board, and in accordance with any specific directions
'byth.lPrnidcnt,tamrniuinthumoftha!mrdndinbﬂ:ﬂfuf
the President, all those powers heretofore conferred by Executive Orders
upon the Administrator for Industrial Recovery and to continue in the
exercise of such powers until the further order of the President.

y3 = The Board shall elect from its members a Chairman and an
Executive Secretary, both to serve at the pleasure of the Board and to
perform such duties as may be prescribed by the Board, or by the
ident. The Executive Secretary shall be charged with the direction
o sonnel of the administration and with the detail of administering
the Act, in accordance with the directions of the Board and the President.

4 - I hereby direct that Hugh S. Johnson take a leave of absence
as Administrator for Industrial Recovery until December 1, 1934, with pay,
in order that he may fulfill his duties as a member of the President's
Special Board, heretofore created, and such further functions and duties
as shall be prescribed by the President.

5 = This Order shall be construed as a modification or amend-
ment of any previous Orders concerning the subject matter hereof, to the
extent necessary to make this Order fully effective.



Amending Exscutive Order s which created the Industrial Emergency
Commd ttee.

By wirtue of the authority wvested in me by the National Industrisl
Recovery Act, approved June 16, 1933, and to effectuate the purposes of
said Act, I hereby amend the Executive Order of Jume 30, 1934, creating
the Industriel Emergency Committes, to conform to the following ordersi

1l - I hereby designate as the members of said Industrial
Emergency Committee:

The Secretary of the Interior

The Secretary of Labor
The Chairman of the National Industrial Recovery Board

The Administrator of Agricultural Adjustment
The Administrator of Federal Emergency Relief

The Director of the Committee, heretofors appointed by
the President.

2 - It ghall be the duty of sald Industrial Emergency Committee
to make recommendations to the President through its Director, with respect
to problems of relief, public works, labor disputes and industrial recovery,
together with allied problems of agricultural recovery, and to study and
coordinate the handling of joint problems affecting these activities.

3 = I hereby extend the leave of absence of Donald R. Bichberg,
as Ceneral Counsel of the Nationmal Recovery Administration wmtil December 1,
1934, with pay, in order that he may fulfill the duties of Director of said
Committee and of Executive Seeretary of the Executive Coumcil and Executive
Director of the National Emergency Council and such further functions and
duties as shall be prescribed by the President.
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i ' THE NATIONAL EMERGENCY COUNCIL
WASHINGTON 0t

OFFICE OF THE
EXECUTIVE DIRECTOR
COMMERCIAL HATIONAL BANK BUILDING
14rH AND G STREETS NW.

October 17, 1934.

Honoreble Stephen Farly,

Agssistant Secretary to The President,
The White House,

Washington, D. C.

Dear Steve:

Fnclosed is a memorandum for the President concern-
ing some long distance telephoning I did last night and this
morning. I think he will wish to read it as soon as possible,

For your information: I ought to be in bed, or else ;
I shall very soon be sicker than I am now. (Feels like the
start of a "flu".) I came down to report what I had done. If
this is all that is wanted, please give me a ring and I'll go
back to bed. But I'll wait until I hear from you so that I ecan
see the President if he wants me.

Ag ever »

i

Donald R. Richberg,
Executive Director.
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October ]-?. 193‘*

Tos The President
From: Donald K. Richberg

I telephoned President Hutchins last night entirely on =y
own responsibility, expressing pleasure that he wasz coming down here
and asking his views on a suggestion which I wished to make to you,
which was that his appointment should be announced ms National Com-
pliancs Mrector, in general charge of =21l enforcement and as such
Mrector he would be ex officio & member of the National Industrial
Recovary Board.

Reasons gilven for suggestion ware:

1l - A.F, of L. hes demanded that Williams be removed. If
Hutehing is added and named Vice-Chairman, te understanding
will be that Williams is going out and Hml:ﬂ.lﬂl succesad him.

2 - Renewed confldence of industry in NRA which has been
built up remarkably this month will be broken down again because of
(1) apparent subservience to labor demands; (2) reduced influence of
industry in "industrisl self-government",

3 = In fact, as well as in appearance, the existing fortumats
balance in the Board will be upsst.

4 = Comelusion from Hutehine appointment will be either (1)
this wes intended from the beginning and Williams used as a stalking
horse to hold conservative support; or (2} that in mctual operation
the Board has been unsatisfactory.

5 = The Board has besn working very smoothly; conditlions have
been improving stemdily; a high-grade persomnel 1s being attracted to
NRA and what is needed above all things is not to disturb the present
situation in fact or in appearance for another thirty days at least.



Mamorandum to The President - Page #2.

I explainsd to Hutchine (with whom I have & fri
relationship) that while I was delighted at the idea of
and capacities into this work, I thought at the pressnt time amy move
which eould properly be interpreted as meaning a new s would be moat
unfortunate. On the other hand, there was & great need of able direction
of the whole compliance machinery and coordinetion of snforcement workj
that he could be named for that and become an ex officlo member of tha
Board with a minimm of disturbance and a maxisum of benefit,

i

Hutching replisd that the compliance side wes least interesting
end most distasteful to him and that he had obtained permission from the
Board of Trustess on the basis that he would shortly become Administrator
of NRA and he could not well be placed in mny other position. I explained
my thought was there would be no change in the plan discusaed, except
that we would preserve nominally the five man bomrd; that he would not be
named Vige-Cheirmen, but he would be given the far resching responsibllity
of national compliance and that he would hawe, in the next thirty days,
opportunity to gain familiarity with all the ramifications of NRA, which is
a far more complicated machinery that I belisve he realizes.

Hutching told me he thought it would be better to postpone action
entirely on his appointment until such time ms Williams would find it nec-
esgary to retire and then bring him in at that time, when he could arrange
to come down here. I told him I did not went to make that suggestion to
you a8 I felt you very much desired to make an appointment now and ¥ou were
deeply interested in getting him here. I again sxplained that I was making
=y suggestion on the besis of my omn information regarding the situation
and discussions with members of the Board and my ideas might not b neceptabls
to you and T hesitated to sdvance them without his approval. He said he
would telephone me again this morning.

This morning Rutchins phoned me again snd relterated his poaltion,
advising particularly that in wlew of the present situation an appointment
should be deferred, but not made along the lines of my suggestion. T teld
him I would tell you what I had dene. At the same time I told him frankly
that I personally thought it would be most unfortunats after we had epant
sone months getting away from the obvious evila of "one-man control® if we
apparently reverted immediately to the old idea of having a dominant Admin-
istrator, rather than a deliberative Board. He egreed with this, although
he also stated that he thought it was necessary to concentrate exscutive
power subject to board control - with which T agreed,

I must state to you that I think the immediste appointment of
Hutchine as Vies-Chairman would have both a very bad effect on the ineress—
ing confidence of industry and, second, upon the operations of the Bomrd
itaelf. I did not eay to Hutchins, but I must say to you, that he has a
dominating personality and a record of having always insisted on dominating,
which wwldupntthrmnlnnfth-ﬂu:ﬂmduflﬂﬂofinﬂum,ﬂ
it were made evident that he would shortly be rmning the whole show.



Memorandus to The President - Page #3,

If he were to work with the Board for thirty deys without any
such implication, it would be possible to find out firet if he would be
acceptable and effective and if so, the increase of his power would be
natural, On the other hand, if his partiecipation proved undesirable,
you would not be confronted with the necessity of finding & way out of
a bad situstion., All members of the Board, except one, are acutely dis-
turbed by the immediate and permanent prospsct of putting Hutchins in a
dominent position. I do not kmow Hillman's attitude, so I cannot speak
for him,

Personally, I am convinced that naming Hutchins Vice-Chairman
at the present time would largely destroy the good results accomplished
after several months of wery hard and difficult efforts to bring about
a reorgamization of NRA. I think it will make it prectically imposaible
for me to accomplish, in my present positions, those things which I
understand you wish me to do. I cannot fulfill my obligations to you
except by expressing my convietidns very foreibly.

It seems inevitable to me that if Hutchins is named Vice-Cheirman,
Williams would propose, ae the appropriate way to help you carry out your
purposes, that his resipnation should be accepted in line with the under-
standing with his appointment that his service would be
Obviously for him to remain as Chairman for a brief period with hia chosen
successor functioning as Vice-Chairman, would be harmful to him and of no
help to the Administration. His influence, under the circumstances, would
be practically zero and his position most embarrassing. I would mot presume
to speak for him, but I have the clear impression that he would regerd his
resignation, not as an action of protest, but as the way to help you carry
out your purposes. Again I cannot speak for Whiteside, but in view of the
temporary nature of his acceptance, I should assume that,he would also
withdraw, Finaelly, I think it would be somewhat difficult to induce other
industrialists to fill these places. In other words, there would be a very
real prospect that industry, as a whole, would simply welk out of the NHA.

In view of all the circumstances, let me suggest most earnestly
that an announcement should be made that you have been discussing with
Hutchins the possibility of getting him to undertake certain responsibilities
in connection with NRA and that you believe this can be worked out in time,
but that ne ismediste sction is contemplated. If you think something more
definite sust be done at once, I should like to make one other suggestion,
which, however, I should prefer to withhold for the times being.



Memorandum to The President - Page #g.)

If he were to work with the Board for thirty days without any such
implication, it would be possible to find out first if he would be acceptable
and effective and if so, the increase of his power would be natural. Om
the other hand, if his participation proved undesirable, you would not be
confronted with the necessity of finding a way out of a bad situation. All
members of the Board, except one, are agutely disturbed by the immediate
end permenent prospect of putting Hutchins in a dominant position. I do
not know Hillman's attitude, so I cannot speak for him.

Personally, I am convinced that naming Hutchins Vice-Chairman at
the present time would largely destroy the good results accomplished after
several months of very hard and difficult efforts to bring about a reorgan-
ization of NRA. I think it will make it practically impossible for me to
accomplish, in my present positlions, those things which I understand you
wish me to do. I cannot fulfill my obligations to you except by expressing
my convictions very forcesbly.

My advice i= that an amnouncement should be made that you have been
discussing with Hutchins the possibility of getting him to undertake certain
responsibilities in connection with NRA and that you believe this can be
worked out in time, but that no immediate action i= contemplated. If you
think something more definite must be done at once, I should like to make
one other suggestion, which, however, I should prefer to withhold for the
time belng.



PSF: a‘ufﬂ
( 5
il é,
%; S5 o g Detober 28, 1955,

General Johnson in Saturday Evening Post for October
26th attacks the New Deal in the leading article emtitled, "THINK FAST,
CAPTAINI®

A keynote of the article is found in the guotation
"It will be a tragedy if, in November, 1958, no other cholce is offered
but & return to Hooverisa or a continmuation of the present mess.”

General Johnson msks for a cellar to garret renova-
tion of the New Deal and a return to firast faiths. Criticiszing the
Administration's tax policy, he declares also that sound money and a
balanced tudget are indispensibles of the New Deal.

Declaring that an overwhelming mafjority of tusiness
and labor wants the NRA back, the Genersl says the NRA failed because
Public Works failed. Securities end exchange legislation frustrated
operations in investment markets and revival in capital goode. "PWA —
WPA program is a complete flop in its first half and & thinly disguised
and very expensive dole in its second half," he writes.

The Ceneral declares that with the excepticn of
Juu;i:. Imud;r almogt none of the functions of government has been en-—
'boﬁ to men of affairs.

Three outstanding problems are fiseal policy,
agriculture and unemployment which were to be solved under the original
plan of the New Deal. Original purposes of the New Deal have been
defeated through the influence of Professor Frankfurter
the latter, through his followers, mccording to tju General, dominating
every government agency.

He calls Professor Frankfurter "the most influential,
gingle individual in the United States", and terms his followera "THE HOT
DOG GROUP", asserting that this group has made business, big and little,
belisva that the New Deal is anti-business. General Johnson adds that
the influence of the Frankfurter group developad into the famous press
conference on the Constitution which dealt the New Deal and returning
confidence the heaviest blow they have suffered.

"The hot dog pressure group which diverted the New
Deal", writes Censral Johnson, "weakened party organisation and concelived
the Horse and Buggy comment after the Schechter case, is almost singly
responsible for this whole condition.®



In conclusion the Caneral
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