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WASHINGTON

/55 /5
Ooctober 31, 1941
MBMORANDUM FOR TEE ATTORNEY GENERAL:

The enclosed from the Judge
Advocate General of the Navy Department
refers to certain statutes whioch are not
dependent on a state of national emergency
but would secm to depend on clroumstances
even more grave. Actually, the situation
seems to authorize certaln types of action
in time of "threatened war"™,

You might check these with previous
briefs and let me know if you believe that
additional powers are conferred through
the actual threat of war.

F.D.Ra

Confidential memorardum from Rear Admiral W. B.
Woodson, Judge Advocate General of the Navy, 10/24/41
for the President, enclosing "Memorandum of Statutes
Which Come Tnto Force in Time of War, When War is
Tmminent, And So Forth", dated 10/24/41.
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DEPARTMENT OF THE NAVY
OFFICE OF THE JUDGE ADVOCATE GENERAL
Washington,

Octoter 24, 1941

JEMORANDUM OF STATUTES HICH COME INTO FORCE IN
i AR, WHEN WAR % 5

I Statutes Applicable to the Army and Navy.

(a) Applicable in time of war:

Revised Statutes, sec, 1166 (U, S. Code 10: 194):
The Chief of Ordnance (or the senior officer of
that corps for any district) is to exscute the
orders of any general or fleld officer commanding
any army, garrison, or detachment for the supply
of all ordnance and ordnance stores for garrlson,
field, or siege service.

Revised Statutes, sec., 1209 (U. 3. Code 10: 521):
The President may confer brevet commissions upon
Army officers for dlistinguished conduct in the
preosence of the enemy.

Revised Statutes, sec. 1436 (U, S, Code 34: 225):
Navy staff officers who have scrved as chiefs of
bureaus are to be "exempt from sea duty, except in
time of war."

Revized Statutes secs, 1482-1464 (U, S. Code 34:
421, 424, 425): Retired Navy officers are not to
be 'employed on active duty except in time of war!;
and in such time the President, with the consent
of the Senate, may detail certain officers to such
commands as he believes to be required for tha
good of the service,

(Amended by act of August 22, 1912 (37 Stat, 329;
U. S. Code 34: 422), to pormit employment on ac-
tive duty under certain circumstances.)

Reviscd Statutes, sec, 1624, article 4 paragraphs
6, 7, 12-20, article 5 (U, S. Codo 34: 1200): The
death penalty 1s prescribed for certain naval of-
fenses, such as desertion, spying, cte,
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Act of February 15, 1879 (20 Stat. 295, ch. 86,
sec, 23 U, S, Code 34: 21): The Sccretary of the
Navy is not to appoint acting assistant surgcons
for tomporary service, "oxcept in case of war,"

Act of March 3, 1883 (22 Stat., 457; U, S. Code

10: 525): Army officors arc to bo assigned to duty
according to thoir brevet rank only "when actually
ongaged in hostilitics."

Act of April 26, 1898 (30 Stat, 365, scc. 7;
U. S. Code 10: 694): An Army officor, exercising
command in a highor grade with troops opcrating
against tho enemy, is cntitled to recelve the pay
and allowances of such higher gradoe,

Act of August 29, 1916 (39 Stat. 586; U. S. Code
34: 1200, art, 585: General courts martial may be
convencd by the commandants of navy yards, ctec.,
and by commanding officers of brigades, ctc., of
Navy or Marine Corps on shorc,

Same (p. 600; U. S. Code 14: 3): Vhon tho Coast
Guard operates as part of the llavy, 1ts personncl
arc subject to the laws governing the Navy.

Same (p. 601; U. S. Code 14: 95): The Sccrotary
of thé Navy may man any Coast Guard station or
maintain any housc of refuge as a Coast Guard
stetion,

Act of kay 22, 1917 (40 Stat. 89, scc. 18; U. S.
Code 34: 213): Officers for the command of

flcots arce to be sclcected from the grades of recar
adriral or captain on the active list of thoe Iavy,

Act of July 9, 1918 (40 Stat, 892 (XVIII); U. S.
Code 31: 80): Time for transmission of Army dis-
bursing officers! accounts may be cxtended (from
60) to 90 days.

Act of Junc 4, 1920 (41 Stat. 785; U. S. Codo 10:
513, 992): Retircd Army officers may be employed
on rfetive duty in the discretion of the President,
with full pay and cllowconees; permancent commis-
sions arc not vacated by the appolintment of the
officer to higher tomporary rank,
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Same (p. 787, art, 2 (d); U. S. Code 10: 1473):
Camp rectainors, cte., whethor within or without the
torritorial jurisdiction of the United States, arc
subject to the Articles of War,

Same (p. 794, art, 39; U, S. Code 10: 1510): Per-
sons subject to military law are not liable to
prosocution for crimes committed 2 ycars before
arraignment, oxcept for "desortion committod in
time of war," etec,

Samo (p. 796, 797, art, 48 (b), (d); U. S. Code
10: 1519): Cormanding gencral of the Army, or of
the territorial department or division, may confirm
court-martial scntences of dismissal of an officer
below the grade of brigadior general, or of death
Tfor persons convicted of murder, rape, mutiny, or
doscrtion, or as sples.

Seme (p. 800, art. 58, 59; U. 8. Codec 10: 1530,
1531; p. 803-4, arts, 75-82; U, S, Code 10: 1547-
1554; p. 811, art., 119, U, S, Codec 10: 1591);
Penalties prescribed by the Articles of War for
various cnumerated wartimo offenscs, such as descgr-
tion, a2iding the cnemy, etc,

Act of June 10, 1922 (42 Stat, 626; U, S. Code 37:
2): Certain Army officers below the grade of
brigadicr-gencral aro to rcccive higher pay than
that to which they would bz entitled in time of

poace.

hct of Junc 8, 1926 (44 Stat, 705 c. 494; U. S,
Code 10: 423): All cnlistments in the Rogular
Army or the Enlisted Reserve Corps, In force at
the outbrealk of war, or cntered into during its
continuation, are to continue in force until six
months after its termination, unless sooner ter-
minated by the President.

(Amended and superscded by Act of March 15, 1940
(54 Stot. 53 c¢. 61; Pub, No. 438, 76th Congress),
but without any change 28 to the wer provision,)



Lct of July 2, 1926 (44 Stat, 780 c¢. 721 par, 2;
U. 8. Code 10: 291a): Of the total number of offi-
cors authorized for the Air Corps during war, 103
mey be immedlately commissioned 28 nonflying offi-
cers.

Act of March 4, 1933 (47 Stat., 1573): The appropri-
ation "Recrecation fund, Army" is not subject to
withdrawal "oxcept in time of war when it is to be
available for eoxpenditurc by the Sceretoery of War!
for the amusement, otc., of the enlisted pcrsonnnl
of the liilitary Establlishment.

(This fund was abolished by Act of June 26, 1934
(48 Stat., 1229 par. 8; U. S, Code 31: 725g), &nd
the balance covered into the surplus fund of the
Troasury, with a proviso theat in the event of war
an amount cqual to the amount so covered 1s author-
ized to be appropriated for the same purposc.”

Act of June 15, 1933 (48 Stat. 155 par. 4; U, S,
Code 32: 19): Apnointments in the MNational Guard
of the United States in force at the outbreak of
war are to continue in force untll six months after
its termination.

Act of July 22, 1935 (49 Stat, 488 par. 2; U. S.
Code Supp, 34: 4): Certain specified numbers of
Navy officers must not be exceceded, "except in
time of war.,"

Act of June 23, 1958 (52 Stat. 944 ¢, 5%8 par. 3;
U. S. Code Supp. 34: 4): The number of rear 2d-
mirals on the activc 1ist of the line of the Navy
is limited to seventy, "except in time of war."

Same (p. 952 (b); U. S. Code Supp. 34: 626a):  The
number of gencral officers on the active list of
the lMarine Corps is limitcd to fourteocn, "execcpt
in time of war."

Act of June 25, 1938 (52 Stat. 1176, per. 5; U. 5.
Code Supp. 34: 853¢): Any member of the Naval Re-
sorve may be releascd from active duty by the
Scceretary of the lavy,




Act of Septomboer 16, 1940 (54 Stat. 886 (n);
Public, No, 783, 76th Cong,): 4 provision that
the number of men inducted into scervice under the
Selectlve Training and Service Act is to bo
limited to 900,000, is not to be in effect in
time of war,

(b) Applicable as indicated by underlined portions:

Act of Moy 27, 1908 (35 Stat. 400, sec., 3; U. S.
Code 32: 8la): Tho President may call out such
nuribor of the militia of the States, Territories,
or the District of Columbia os may be necessary
"whenever the United States is invaded or in
danger of invasion from any foreign nation, or of

rebellion against tho authority of the Government
of the United States, or the President is unable
with the regular forccs at his command to execute
the laws of the Union."

hct of June 4, 1920 (41 Stat. 776 (sec., 37a);

U. S. Code 10: 369): Thec restriction on employ-
ment of rescrve officers on active duty for more
than 15 days is not applicable "in time of a
national emergency expressly declared by Congress."

Same (p. 780, sec, 35 (scc. 55b); U. 8. Codc 10O:
426): Certain restrictions on active duty service
of members of the Enlisted Reserve Corps are not
appliceble "in time of a national emergency ex-
pressly declared by GCongress,n

Act of June 4, 1920 (41 Stat, 808, art. 104; U. S.

Code 10: 1576): Certain commanding officers of the

Army "in time of war or grave public emergency" may

imposc, as additlonal punishiaent upon officers under
their command, forfelturc of not more than one-half

of 1 month's pay.

Same (p. 811, art. 119; U. S. Code 10: 1591): The
President may assign the cormand of forces in the
field, "in timec of war or public danger," without
regard to scniority of rank in the same grade,

Act of June 15, 1933 (48 Stat. 156, scc, 7; U. S.
Code 32: 124): The Prcecaident may extend enlistment
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tormis of tho National Guard for 6 months "in the
cvent of an omergency declarcd by Congress.

Same (p. 160, scc, 18; U. S. Code 32: 81), as
amcndod by act of June 19, 1935 (49 Stat., 392, scc.
7): "Whon Congress shall have declared a national
eriergency and shall havo authorized tho uso of armed

Iond forcos of tho Unitod Statos for ony purposc ro-

ulring the use of troops in excess of thosec of the
Rogular Army," the Presidont may ordor units of tho
Hational Guard of tho United States into active mili-
tary scrvice "for the period of the war or omergency,"

Act of Tliay 29, 1934 (48 Stat, 816, ch. 370; U. 8,
Code 10: 17): Tho provision that Army officers or
enlisted mon arc not to be roquirod to scrve nore
thon 2 yoars on tours of duty on foreign stations
is not to bec applicable "in case of insurrcction or
of actual or thrcatencd hostilitics and #* 3 ¥ for

terporary cmorgencics,”

het of Junc 10, 1935 (49 Stat. 391, ch. 277, scc,
1l; U. S. Codec Supp. 32: 8lec): The President nay
order offlcers of the National Guard of the Unitecd
States to active duty "in an emergency at any time";
but no such officer is to be omployed on active
duty for more than 15 days in a year without his

own consent, "oxcept in time of a national cmer-
goency oxprossly declarcd by Congross,”

Act of liay 14, 1940 (54 Stat. 213, ch. 1%4; FPub,
No, 513, 76th Cong.): - "In time of war or other
cruergency declared by Congress,” cnlistments in
the Army arc to be without spocification of any
particular conponent, for the duration of such war
or cniergency plus 6 rionths. Peorsons cenlisted ot
any tine in the Army arc to be available for as=-
signnont to any unit and for transfer from one
unit to another, "in time of war or othor crnergency
declarcd by Congross,”

Act of May 14, 1940 (54 Stat. 214, ch. 195; Pub.,
Mo. 514): The President may, within the limit of
the total authorized strength of the Regular Army,
authorize additional enlistments in the ledical
Department, "in ovent of actual or #hroeatcnod
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hostilities involving the United States," to such
nunitber as he dcems nocessary.

Act of June 3, 1916 (39 Stat, 204, scc. 86; U, S,
Code 32: 39): Matorial of war, purchascd by States
from Arny stores, may be requisitioned by the United
Statos for use in the military service "in time of
actual or threatenod war."

Act of July 9, 1918 (40 Stat. 893; U. S. Codo 10:
1287): The procecds from operation of public utili-
ties in connection with enginccr operations in the
ficld overscas arc to be available for such utilitics
"in case of actual or threatened war,"

Act of June 20, 1936 (49 Stat. 1557, ch, 636):
The United States nay, "in the event of war or of
any national emergency declared by Congress to
exist,"” tako over Por% Nowark Army Base property,
sold to the city of Newark, N. J.

Act of August 29, 1916 (39 Stat. 558; U. S. Code
24: 192): Interncd persons and prisoners of war,
under the jurisdiction of the Navy Department, arc
entitled to adnmission to Saint Elizabeths Hospital
for treatnent, '

Same (p, 602; U. S. Code 33: 757): The Secrc-
tarios of the Nevy, Wer, and Commerce are jointly
to prescribe regulations governing the Jdutics of
the Lighthousc Service "in time of war," cte.,

(This provision is probably macde obsolcte by Re-
orgonization Plan No., II which provides for the
adriinistration of the Burcau of Lighthouscs as a
part of the Coast Guard,)

Let of Octobor 6, 1917 (40 Stat. 373, U. S. C. 24:
192): Prisoners of war, unler the jurisdiction of
the Viar Departriont, oare entitled to adnission to
St., Elizabeths Hospital for treatnent,

iAct of October 9, 1940 (54 Stet., 1061, ch, 788,
soce. l; Public, No. 820): Vhon a clain cgalnst
the United States accrues in time of war to o per-
son in the military or naval service, or when war
intorvenca within 5 yecars after accrucl aof such

clain, it nay bec prosented within 5 years after the

al i
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close of the war, even though this would excced
the ordinary linit of 10 years,

Soldiers! and Sailors! Civil Relief Act of
October 17, 1940 (54 Stat. 1189, sce, 510, 1190,
seec, ol1l2, 1191, scc, 604; Public, No, 861l): A
honestead entryman 1s entitled to a leave of ab-
sence from his entry for the perfornance of farm
labor during the pendency of any war in which the
United States may boc ongaged.

“The United States citizens who scrve with the
forces of any nation with which the United States
is allied in the prosecution of a war, while the
act 18 in force, arc entitled to certain benefits
relating to taxes and public lands.

If, on the Jate set for the termination of the
act (May 15, 1945), the United States is cengaged in
a war, the act is to remain in force until such war
"is terminated by a treaty of poace proclaimod by
the President and for 6 ronths thercafter,"

Section 2, act of June 3, 1916, 39 Stat., 166, as
anended (U.S.C.,, title 10, sec., 602), authorizing
(by inference) increase in the number of enlisted
rien of the Regular Army beyond the peacetine
linits of 280,000 "in tine of war or similar enmcr-
goncy when the public safety demands 1%."

act of February =, 1887, 24 Stat. 380, as anended
(U.S.C., title 10, scc. 1362), providing for prefecr-
ence to shipments of tyoops and matericl of war upon
denmand of tho Fresident "in time of war or
threcatoned war,"

Aet of July S5, 1884, 23 Stat. 110, as miended
(U.S.C., title 10, secc. 1364), walving the rcquirc-
rient of advertising in connection with purchascs of
transportation cquiprmient by the Army "in cases of
extrero erorgency,"”

Lct of Aupust 29, 1916, 39 Stat. 612 (U.S.C.,
title 34, sce. 831l), providing 6-wecks=-por-ycar
linitation upon liarine Corps Training Canps for
the instruction »f civilians "eoxcept in time of
actual or throatencd war,"
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Act of February 16, 1914, 38 Stat. 289 (U.S.C.,
title 34, sec. 851), authorizing the President to
cormission in the Regular Navy civilians selected
and cortified as provided by law "upon the outbreak
of war, or whon, in his opinion, war 1s irminent.”

Section 13, act of August 24, 1912, 37 Stat. 569
(U.8.C., title 48, sec. 1306), authorizing the
President to designate an officer of the Army to
assune exclusive authority and jurisdiction over
the operation of the Panama Canal in time of war
or when, in his opinion, war is imminent.

Act of July 2, 1917, 40 Stat. 241, as amended
(U,8.C., title 50, sec. 171), providing for the
acquisition of land for military purposes "in
time of war or the imminence thereof."

Act of July S, 1918, 40 Stat. 861 (U.S.C.,

title 40, sec. 37), authorizing the Secretary

of War to rent or lease any building or part
thereof in the District of Columbia that may be
required for military purposes "in time of war, or
when war is imminent.™

iliscellaneous Stgtutes;

fct of June 19, 1912 (37 Stat, 138, sec. 2;
U. S. Code 40: 325): The Preosldent is author-
ized to waive stipulations of the 8-hour law in
public contracts "during time of war or a time when
war is imminent,"

Penalties are not to be imposcd for violations
which were "due to any extraordlnary e vents or
conditions of manufacture or to any emergency
causcd by fire, famine, or flood, by danger to life
or to property, or by othor cxtraordinary event or
condlition on account of which the Fresident shall
subsequently declare the violations to have been
oxcusable,"

Act of lay 18, 1933 (48 Stat, 68, sec. 20; U. S,
Code 16: 831s): The United States reserves the
right, "in case of wer or national emergency de-
clarcd by Congress," to take possession of property
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doscribed in the Tennossce Valley Authority Act,
for the purpose of manufacturing explosives or for
other war purposecs.

Act of August 26, 1935 (49 Stat, 849 (c¢); U. S.
Code Supp. 16: 824a): The Fodoral Power Commission
mey require certain temporary connections of fatlli-
ties, c¢te., to provent shortage of elactric cnergy
"during the continuance of any war in which the
United States 1s engaged, or whenever the Commls-
sion dotermines that an emergency cxists.”

Acts of October 6, 1917 (40 Stat. 394, c. 95; 40
Stat, 422 par, 10 (i); U. S. C. 35:°42), as amended
by the act 'of July 1, 1940 (54 Stat, 710, c. 501;
Fublic, No, 700, 76th Cong.,): If it is found that
the publication of an invention by the granting of
a patent might be detrimental to the safety or de-
fense of the United States, such grant may be wlth-
held untll the tormination of the war,

Trading wlth the Enemy Act of October 6, 1917

(20 Stat, 411-426): Ponaltics are imposcd for un-
licensed (1) trading in the United States with an
cnemy or allg of on cnomy; (2) transportation of an
cnemy to or from the United States; also, for scnd-
ing out of, or recceiving into, the Unitcd States
any communication cxecept in the rogular coursc of
the mail. Corporations are requirced to transmit to
the Alicn Property Custodian lists of s tockholders
belicved to be cnomics; the President may require
property of cnemlces, ctec., to be conveyed to the
Alicn Property Custodian (amended ond broadcned by
act of Hovember 4, 1913; 40 Stat, 1020); pcrsons
holding property, cte., for encmies arec required to
make report to the Alien Property Custodian; regu-
lations are precscribed concerning cpplications for
patents, ctec., by cucmics.

Aet of April 16, 1918 (40 Stat, 531, c. 55;

U. S. C, 50: 21): Persons 14 years of age or
over, citizens, etc., of a hostile naotion, are
lioble to removal 2s alion encmies; and the Presi-
dent 1s authorized to ostabllish regulations con-
corning ths conduct to be observed toward such
alicns,
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Act of March 2, 1929 (45 Stat. 1495 (¢); U. 8. C.
46: 85g): Conccaling, removing, etc., marks placed
on American vesscls 1s not penalized if donc to
prevent capture by an cnomy.

Act of June 19, 1934 (48 Stot. 1104, par. 606,
U. 8. C. 47: 606): The Precsidont may direct that
"during the continuance of any war in which the
Unitod Stoates 1s ongagod” suc% communicotions as
ho deems esscntial %o the national defensc and

sccurity be glven preference by any carrier subject
to the Communications Act.

Act of June 16, 1938 (52 Stat., 708, ¢, 458 par. 3;
U. S. C. Supp. 50: 93): A statutory limit on the
cducational orders (for the manufacturc of special
munitions, ctc,) which may be awarded to any one
factory 1s not applicable "during any war in which
the United Stotes is engapgod.”

Natlonality Act of October 14, 1940 (54 Stat,
1150, scc, 326, 1169, sec, 401 (g); Public, No,
853): An allen cnemy may be naturalized if his
declaration of intention was made 2 years prior to
the beginning of the war, or if he was ot the be-
ginning of the war cntitled to bocome a citizen
vithout making a declaration of intention,, ctec.

A person who is a national of the United States,.
whether by birth or naturalization, loses that
nationallty upon conviction of deserting the mili-
tary or naval sorvice of the United Stotes in time
of war.,

Act of April 24, 1912, 37 Stat. 90 (U, S. C.,
title 36, scc. 10), authorizing the President to
utilize the scrvices of the American Red Cross
"in time of war, or when war is imminent,"

Section 402, act of February 28, 1920, 41 Stat.
476-477 (U. S. C., titlo 49, scc. 1 (15)), author-
lzing the Interstate Conmerce Commission to direct
preferences and priorities upon cortification by
the Prosident that such preferences and prioritics
arc ossecntlal to the national defonse and sccurity
"in timc of war or threatoned war."
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Act of June 3, 1916, 39 Stat, 213 (U. 8. C.,

title 50, scc. 80), providing for the procurcment
of war materials "in timo of war or when war is im-
minent," and authorizing the President Gto oppoint a
Board on Mobilization of Industries Essontial to
lilitary Preparcdnoss.

Act of July 9, 1918, 40 Stat, 8883, as amcnded
(U. 8. C., title 50, sec. 172), providing for the
acquisition of property for production of lumber
"in time of war or the imminence thoroof."

Act of July 1, 1902, 32 Stat, 713, as amcnded
(U. 8. C., title 42, scc. 8), authorizing tho
President to utilize the Public Health Service
"in times of threatcned or cctual war."

Section 606, act of Junc 19, 1934, 48 Stat, 1104
(U. 8. C., title 47, scc. 606), authorizing the
Prosident to suspend or amend rulcs and regulations
applicablc to transmission of communications by
radio or wirec, otc., "upon proclamation by tho
Prosident that therec exists war or 2 thrcat of war
or & state of public poril or disaster or other
national emergency, or in order to prescrve the
noutrality of the United States;" also to rcquiro
priority for communications essential to the
national defonse "during the continuance »f war in
which the Unitod States 1s cngagoed,” .

g -
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OHice of the Attorney General
Washington B.0.

November 6, 1941 % i
45.

The President,
The White House,
My dear Mr, President:

I have your memorandum of October 31 submitting a memo-
randum from the Judge Advocate General of the Navy listing cer=-
tain statutes which, as you state, "are not dependent om a state
of national emergency but would seem to depend on circumstances
even more grave." Some of these statutes are by their terms to
be effective only "in time of war.”

Some others, as you indicate, are applicable in time of
"threatened war,” which requires the conclusion thet such statutes
are now effective,

Attorney General Murphy, responding to a request from
the President of the Senate under date of October 4, 1939, sub~-
mitted & list of statutes which by their terms grant powers that
may be exercised by the Executive "in an emergency or state of

wer,” I em sending you herewith a copy of that list with the

accampenying letter. The list contains some stetutes not included



in that prepared by the Judge Advocate General of the Navy and, on the
other hend, the Judge Advocate General's list contains some not inelud-
ed in the other--particularly later statutes, some of which have un-
doubtedly superseded the authority contained in some statutes in the

earlier list,

I do not feel that it is safe to deal with statutes of this
character as a group and to undertake categorically to pronounce them
presently effective or ineffective without relation to some particular
end desired to be accomplished., As pointed out by Attorney General
Murphy in the letter above mentioned:

" ¥ ¥ * It 18 not claimed that this list is
complete--indeed, accuraecy in this respect can be
assured only by careful and ralnstaking search of
the entire body of the Federal statutory law--
statutes of this class having been enseted from
time to time since the beginning of the Government.

" % * * The Executive has powers not emumer-
ated in the statutes--powers derived not from statu-
tory grents but from the Constitution., It is uni-
versally recognized that the constitutional duties
of the Exeoutive carry with them the constitutional
powers necessary for their proper performance. These
constitutional powers have never been specifically
defined, and in fact cannot be, since their extent
and limitations are largely dependent upon condi-
tions and eircumstences. In a measure this is true
with respect to most of the powers of the Exeoutive,
both constitutional and statutory. The right to take
specific action might not exist under one state of
facts, while under another it might be the absolute
duty of the Executive to take such action."

The documents submitted by you are returned herewith.
Respectfully,
!
!i CL#’?:{?a

Incl. 222142 Attorney General.
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EXECUTIVE POWERS UNDER NATIONAL EMERGENCY

OFricE oF THE ATTORNEY GENERAL,
Washington, D. C., October 4, 1939,

The honorable the PresipENT oF THE SENATE,
taoe Washington, D. O,

My Dear Sir: Reference is made to Senate Resolution 185, agreed
to September 28, 1939, which reads:

Resolved, That the Attorney General s requested to report to the Senate at the
earliest practicable date what exeoutive &{JOWBIS are made available to the Presi-
dent under his proclamation of national emergency, and what other extraordi-
nary powers, if any, are made available to the executive under existing stotutes
in emergency or state of war,

To comply with this resolution would require me to give an opinion
to the Senate on legal phases of the subject matter of the reso ution.
The historic position of the Attorneys General with respect to the
rendering of opinions on legal questions to the Congress and to its
committees and members was ably stated by Attorney General
Mitchell in response to a resolution of the Senate, agreed to March
8, 1932, which recited certain asserted transactions of railroad com-
panies engaged in interstate commerce and procesded as follows:

Resolved, That the Attorney General of the United States be requested to inform
the Senate as soon aa practicable (1) whether such transactions ocomstitute eon-
tracts, combinations, or conspiracies in restraint of trade or COMINErce AmMong
the several Btates or attempts to monopolize or restrain such eommerce, in vigla-
tion of the act of Congress of July 2, 1800, as amended, commonly ealled the
antitrust aet; (2) in what respect, if any, such transactions differ from the o
ations condemned by the Supreme Colrt of the United States in the so-called
Northern Beourities case (193 U, 8, 107); and (3) what steps, if any, have heen
taken or are mntemé:-laf.ed by the Department of Justice for the enforcement
in these instaneces of the antitrust laws.

In a letter to the President of the Senate, dated April 25, 1932,
declining to comply with the resolution, Mr. Mitchell said:

The first two subdivisions of this resolution request me to give an opinion to
the Benate on legal phases of the subject matter of the resolution. 1 feel obliged
to refrain from mranding to this request,

The powers of the Attorney General in the matter of giving opiniona on ques-
tione IJIPIIIW are defined in sections 354 and 356 of the Revised gf..ntutcs (title 5,
secs, 308 and 304, U, 8. C.). These statutes are:

"The Attorney General shall give his advice and oplnion upon guestions of
law, whenever required by the President,” and

"The head of auy executive department may require the opinion of the .l".t.t.q:rrm.u"sr
General on any questions of law arising n the administration of his department,”

These statutes, in aubstantially this form, have bean in effect sinee 1789, They
do not authorize, empower, or require the Attorney General to give opinions to
committees of Cﬂl‘l?l‘m or to either House. For more than 100 vears there hns
been an unbroken line of authority to that offect. Aa early as 1818 Attornoy
Genoral Wirt held that undor these statutes Attorneye General are not authorized
to give officlals opinions on questions of law except upon call of the President or
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2 EXECUTIVE FOWERS UNDER NATIONAL EMERGENCY

at the request of one of the heads of the executive departmenta to enable him to
decide & question pending in his own department for action.,

In the E}Gl]crwin instances the Attums?'ﬂ CGeneral have, for the repsons stated,
declined to give o%eial opinions on questiona of law or on the eonstitutionality or
construetion of legislation either pending or enacted, to committees of the House
or to committees of the SBenate or in response to resolutions or mgum& from the
Benate itsell or from the House of Representatives: 1 Op. 335; 5 Op. 561; 10 Op.
164; 12 Op. 544; 14 Op, 17; 14 Op. 177; 17 Op. 357; 18 Op, 87; 18 Op. 107,

Under date of January 28, 1820, the Houss of Representatives entered an opder
requesting the opinion of Attorney General Wirt a matter in which
the House was intereated, In declining to give the opinion the Attorney General
pmong other things, said;

“The Mtomﬁy%&ncm] is aworn to discharge the duties of hia office according to
law. To beinstrumental in unllﬁing the sphere of his official duties beyvond that
Wh‘iil: is milmtrlbad by law would, in my opinion, be a violation of this oath.”
(1 Op. 3346,

That opinion has stood unguestioned for 112 vears, and has been repeatedly
followed in later rulings. Under date of December 1*?. 1884, Attorney General
Brewater felt obliged to decline compliance with a resolution passed by the House
of Representatives raquast.in% his opinion on the npﬁlinatiﬂn of a section of the
Revised Statutes (18 Op. 87). Having failed to obtain the opinion by direct
request, the House of Representatives passed another resolution requesting the
Postmaster General to ask for the Attorney General’s opinion, and the Post-
master General transmitted the request to the Attorney Genperal, who io
refused to give the opinion on the und that he had no authority to g@Ve it to
the House of Hepresentatives and the Postmaster General did not need it on any
question pending in his Department.

Under date of February 14, 1920, my immediate predecessor dealined the request
of the House Committee on Expenditures in the Executive Departments for an
opinion, and on June 3, 1830, I felt obliged {o decline an opinion requested by

e Judiclary Committes of the Senate.

Congress has accepted this long-standing in retation of the law and has
never attempted by law to enlarge the powers or duties of the Attorney General
80 as to reguire him to ﬁiva apinions to either House of Congress or to committees
thereof. aving in mind the conastitutional separation of the functions of the
legislative, executive, and judicial branches of the Government, there™has abways
been a serious question whether the principle of that separation would ba violated
by a statute attempting to make the Attorney General a legal adviser of the
logislative branch, and as a matter of governmental policy the wisdem of con-
stituting as legal adviser of either House of Congresa an official of the executive
department, who sits in the President's Cabinet and acts as his legal adviser, has
u.lwai,;a been open to doubtb.

When pending legislation affecting the Department of Justice has been referred
to Attorneys General for comment or suggestion, it has been their practice to
suggest such legal points as are pertinent and which ought to receive considera-
tion by committees, but that practice has never properly involved any formal
legal opinions from Attorneys General and has no resemblance to a request for an
apinion s to the effect of an existing statute,

With the utmost deference for the request of the SBenate, I am obliged to decline
to give an opinion in this case,

The above letter of Attorney General Mitehell will be found in
36 Op. A. G. at page 533, et seq. Other precedents on this subject are
listed in the Congressional Record of March 26, 1936 (vol. 80, p. 4370).

This time-honored position should not, in my opinion, be departed
from. However, desiring to be of all possible assistance to the Senate,
I have prepared and am transmitting herewith a list of statutes
which, by their terms, grant to the executive branch of the Government
powers which may be exercised “in emergency or state of war,” It is
not claimed that this list is complete—indeed, accurncy in this respect
can be assured only by careful and painstaking search of the entire
body of the Federal statutory lnw—statutes of this class having been
enacted from time to time since the beginning of the Government.

You are aware, of course, that the Executive has powers not
enumerated in the statutes—powers derived not from statutory grants
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but from the Constitution. It is universally recognized that the
constitutional duties of the Executive carry with them the constitu-
tional powers necessary for their proper performance. These con-
stitutional powers have never been specifically defined, and in fact
cannot be, since their extent and limitations are largely dependent
upon conditions and ecircumstances. In a measure LEE is true with
raafect. to most of the Eowara of the Executive, both constitutional
and statutory. The right to take specific action might not exist under
one state of facts, while under another it might be the absolute duty
of the Executive to take such action,
Respectfully,
Frank Muneny,
Attorney General,

Starures WaiceE BY TaRIR TerMs Gurant Powers Taat May Br
Exetcisep BY THE Exzcurmive “iw Emercexcy on STaTE oOF
War"

For convenience of persons desiring to examine them the statutes
are listed in the order in which they appear in the United States Code,
which results generally in grouping according to subject matter,

Title 7, U. 8. C., “ Agriculture.”

Section 509, act of September 1, 1937, 50 Stat. 916 (U. 8. C,, title
7, sec, 1179), authorizing the President to suspend the operation of
titles IT and TII of said act when he “finds and proclaims that a
national economic or other emergency exists with respect to sugar or
liquid sugar.”

Title 10, U. 8. C., “Army.”

Section 2, act of July 2, 1926, 44 Stat. 780, as amended (U. S. C,,
title 10, sec. 291a), authorizing the immediate commissioning of addi-
tional nonflying officers for the Air Corps “in time of war,”

Act of July 2, 1926, 44 Stat. 781, as amended (U. 8. C,, title 10,
sec. 201e), providing qualifications for flying officers of the Air Corps
“in time of war,"

Section 30, act of June 3, 1916, 39 Stat. 187, as amended (U. 8. C,,
title 10, see. 343), authorizing members of the Regular Army Reserve
to be ordered to active duty “in case of emergency declared by the
President.”

Section 32, act of June 4, 1920, 41 Stat. 776 (U. 8. C., title 10, sec.
369), wuthorizing the President to order Reserve officers of the Arm
to active duty for more than 15 days in o ealendar year, without their
mnaaﬁtj “in time of a national emergency expressly declared by Con-
gress.

Section 35, act of June 4, 1920, 41 Stat. 780 (U. 8, ., title 10
sec. 426), authorizing the President to place members of the enlisted
Reserve Corps on active duty for a longer period than 15 days in a
calendar year, without their consent, “in time of a national emergency
exgrﬂssly declared by Congress.”

ection 51, act of June 4, 1920, 41 Stat. 785 (U. 8. C., title 10, sec.
513), authorizing any officer of the Regular Army to be appointed to
higher temporary grade without vacating his permanent commission
“in time of war,"
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Act of July 6, 1812 (R. S., sec. 12008), as amended (U. 8. C., title 10,
sec. 521), authorizing the President by and with the advice and con-
sent of the Senate to confer commissions by brevet upon commissioned
officers of the Army for distinguished conduct and public service in
the presence of the enemy “in time of war."”

Section 2, act of June 3, 1916, 39 Stat. 166, as amended (U. 5. C,,
title 10, see. 602), authorizing (B_',r inference) increase in the number
of enlisted men of the Regular Army beyond the peacetime limits of
280,000 “in time of war or similar emergency when the public safety
demands it.”

Aect of April 26, 1898, 30 Stat. 365 (U. 8, C., title 10, sec. 694),
providing pay for officers exercising command in higher grade with
troops operating against the enemy “in time of war.”

Section 51, act of June 4, 1920, 41 Stat. 785 (U. 8. C,, title 10,
sec. 902), authorizing the President to employ retired officers of the
Army on active duty “in time of war."”

Act of May 23, 1026, 44 Stat. 532 (U7, 8. C., title 10, sec. 1032),
providing that retired nurses may be employed on active duty in the
discretion of the Secretary of War or the SBecretary of the Navy “in
time of war or national emergency.” \

Act of July 5, 1884, 23 Stat. 109, as amended (U. 8. C., title 10,
gec. 1200), authorizing certain discretion in the purchase of supplies
for the Army “in cases of emergency.”

Act of March 2, 1901, 31 Stat. 905 (U. 5. C., title 10, sec, 1201),
authorizing purchase of supplies for the Army without advertising
“in cagses of emergency.”

Aect of August 29, 1916, 38 Stat. 645 (U, S, C,, title 10, sec. 1361),
authonzing the President, through the Secrotary of War, to take pos-
gession and assume control of any system or systems of transportation
or any part thereof “in time of war."”

Act of February 4, 1887, 24 Stat. 380, as amended (U. 8. C,, title
10, sec. 1362), providing for preference to shipments of troops and
materinl of war upon Bmang of the Prezident "in time of war or
threatened war."”

Act of July 5, 1884, 23 Stat. 110, as amended (U. 8. C,, title 10, sec,
1364), waiving the requirement of advertising in connection with
. purchases of transportation equipment by the Army “in cases of
extreme emergency.’’

Act of June 4, 1920, 41 Stat, 811 (U. 8. C,, title 10, sec. 1590),
providing for dismissals of officers of the Army in time of war.

Title 12, U. S. C., " Banks and Banking."

Section 4, act of March 9, 1933, 48 Stat, 2 (U, 8. C,, title 12, sec.
05) forhidc{'mg Federal Reserve banks to transact business except
under regulations prescribed by the Secretary of the Treasury with
the approval of the President “during such emergency period as the
President * * * by proclamation may prescribe,”

Bection & (b), act uf&:mber 6, 1017, 40 Stat. 415, as amended
(U. 8. C,, title 12, sec, 95a), authorizing the President to investigate,
regulate, or prolubit transactions in foreign exchange, and export,
hoarding, melting, or earmarking of gold or silver coin, bullion, or
currency “during time of war or during any other parinci of national
emergency.’
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Tile 14, U, 8. C., ""Coasl Guard.”
Section 1, act of January 28, 1015, 38 Stat. 800 (U. §. C., title 14,

‘see. 1), providing that the Coast Guard shall operate as a part of the

Navy, subject to the orders of the Secretary of the Navy, “in time
of war or when the President shall so direct.”

Act of August 29, 1916, 39 Stat. 601 (U. 8. C., title 14, sec. 94),
authorizing the Secretary of the Navy to man Coast Guard stations
“in time of war,"”

Act of July 1, 1918, 40 Stat. 717, as amended (U. 3. C,, title 14,
gecs. 164 and 165), providing that commissioned or warrant officers
of the Const Guar({ on the retired list may be called to active service

‘and that any retired officer so recalled may be temporarily advanced

in rank on the retired list not above lieutenunt commander, as the
President may determine, ‘“during the existence of war or of a national
emergency declared by the President to exist.”

Title 15, U, 8. €., “Commeree and Trade,”

Section B0S, act of September &, 1016, 39 Stat. 799 (U, 3. C., title
15, sec. 70), prﬂvidi.ng at whenever “during the existence of a war
in which the United States is not engaged' the President finds that
any country restricts the importation of produets of the United States
contrary to the law and practice of nations, the President is authorized
to prohibit or restrict the importation into the United States of
artieles from such country.

Section 808, act of September 8, 1916, 39 Stat. 799 (U. 8. C,, title
15, sec. 77), é]rnviding that “during the existence of a war in which
the United States is not engaged’ the President may direct that
clearance be refused any vessel which, on account of the laws of a
belligerent country, grants a preference to any person or company;
that when the President finds that a bellizerent country diseriminates
a.Fu.iJmt vessels or citizens of the United States, he may withhold
clearance from one or more vessels of the belligerent country until
the practice has ceased, or he may deny to such vessels and citizens
of the belligerent the rights usually accorded by the United States;
and that the President i1s authorized to employ the land and nava
forces of the United States to carry out the purposes of this section.

Section 19, act of June 6, 1934, 48 Stat. 898 (U. 8. C,, title 15, see.
78 (a) (4)), authorizing the Securities and lxchange Commission
summarily to suspend trading in any registered security on any
national securities exchange for a period not exceeding 10 days or,
with the approval of the President, to suspend all trading on a
national securities exchange for a period not exceeding 90 days *“uf
in its opinion the public interest so requires."

Title 16, U. 8. C., “Conservation.”

Section 16, act of June 10, 1920, 41 Stat. 1072 (U. 8, C., title 16,
gec. 800), providing that the United States may take over certain
power houses, dams, conduits, and reservoirs for the purpose of
manufacturing nitrates, explosives, or munitions of war, or for any
other pm}msc involving the safety of the United States “when in the
opinion of the President * * *  the safety of the United States
demands it,"" paying just compensation for the use.

Act of June 10, 1920, as amended by section 213, act of August 26,
1035, 49 Stat. 848 (U. S. C,, title 16, sec. 824a {ch, authorizing the
Federal Power Commission to require such temporary connections of
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facilities and such generation, delivery, interchange, or transmission
of electric energy as in its judgment will best meet the emergency and
serve the public interest ““during the continuance of any war in which
the Unitag States is engaged, or whenever the Commission determines
that an emergency exists by reason of a sudden increase in the demand
for electrical energy,” ete.

Title 18, U. 8. O., “Criminal Code and Criminal Procedure.”

Section 14, act of March 4, 1909, 35 Stat. 1090 (U. 8. C,, title 18,
sec. 26), authorizing the President to employ the land or naval forces
of the United States, or of the militia thereof, for the purpose of taking
possession of and detaining, in order to enforce execution of prescribed
prohibitions and penalties, vessels which are fitted out and armed, ete.,
contrary to the provisions of the said act.

_Section 15, act of March 4, 1909, 35 Stat. 1091, as amended (U. 8. c.,
title 18, sec. 27), authorizing the President to em loy such part of
the land or naval forces of the United States, or t‘ga militia tﬁmrmf,
88 he may deem necessary to compel any foreign vessel to depart
from the United States or any of its possessions in all cases in which,
by the law of nations or the treaties of the United States, it ought not
fo remain, and to detain or prevent any foreign vessel from so depart-
ing in all cases in which, by the law of nations or the treaties of the
United States, it is not entitled to depart.

Section 17, act of March 4, 1909, 35 Stat, 1001 (U. 8, C,, title 18
sec. 29), providing that collectors of customs shall detain any vessel
manifestly built for warlike purposes, and about to depart from the
United States, the eargo of which rincipally consists of arms and
munitions of war, when it appears probable that such vessel is intended
to be employed by the owners to cruise or commit hostilities upon
the subjects or Pmpﬂ:tf of foreign countries with whom the United
Stt;.t.aa is at peace, until the decision of the President is had thereon,
ate.

Bection 1, title V, act of June 15, 1917, 40 Stat, 221 (U. 8. C.
title 18, sec. 31), providing that during a war in which the United
States 1s neutral the President may withhold clearance from any
vessel which is mgm.red by law to secure clearance before departing
from the United States, ete., whenever there is reasonable cause to
believe that such vessel is about to carry fuel, arms, ete., to any
warship of a foreign belligerent nation in violation of the laws, treaties,
or obligations of the United States under the law of nations.

_Section 2, title V, act of June 15, 1917, 40 Stat, 221 (U. 8. C.
title 18, sec. 32), roviding that during a war in which the United
States 18 neutral the President may detain armed vessels until the
owners furnish proof that the vessels will not be employed to commit
hostilities upon the subjects or property of foreign countries with
which the United States 1s at peace, ete.

Section 3, title V, act of June 15, 1817, 40 Stat. 222 (U, S. C., title
18, sec. 33), providing that during a war in which the United States
18 neutral it shall be unlawful to send out of the jurisdiction of the
United States any vessel built, armed, or equipped as a vessel of war,
ete., with the intent that such vessel shaﬁ be delivered to a
belligerent nation.

_ Section 4, title V, act of June 15, 1917, 40 Stat. 222 (U. 8. C.
title 18, sec. 34), providing that “during a war in which the United
States is & neutral” any master or person having charge or command
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of any vessel, domestic or foreign, shall deliver to the Collector of
Customs a statement under oath eoncerning any intended transship-
ment or delivery of the cargo or any part thereof to othér vessels
in port or upon the high seas.

Section 5, title V, net of June 15, 1917, 40 Stat. 222 (U. 8. C,,
title 18, sec, 35), authorizing the Collector of Customs, subject to
review by the Seceretary of Commerce. to refuse clearance to and
forbid the departure of vessels not entitled to clearance or whenever
there is reasonable cause to believe that the additional statements
required by the preceding section (U. 8, C,, title 18, sec. 34, supra)
are [alee.

Section 9, title V, act of June 15, 1917, 40 Stat. 223 (U. 8. C,, title
18, sec. 38), authorizing the President to employ the land or naval
forces of the United States to.carry out the pt es of several sections

-set forth above and others mentioned in the Code under the Imﬂd'ﬁg

“Offenses against Neutrality” (i. e, U. 8. C,, title 18, secs. 25, 27, a
31 to 37). ‘
Title 19, U, 8. €., “Customs Duties."

Section 318, title ITI, act of June 17, 1930, 46 Stat. 696 (1. 8. C.,
title 19, sec. 1318), providing that whenever the President shall by

rproclamation declare an “emergency to exist by reason of a state of
P rgency Al

war," or otherwise, he may authorize the Secretary of the Treasury to

extend during the continuance of such emergency the time preseribed

in the said (tariff) law for the performance of any act, and may
authorize the Secretary of the Treasury to permit the importition
free of duty of food, clothing, and medieal, surgical, and other supplies
for use in emergency relief work.

Title 22, U. 8., O, "Foretqn Relations and Intervourse."

Section 19, act of May 24, 1924, 43 Stat. 148, as amended (U. 5. C.,
title 22, sec. 22), authorizing the President to recall any retiret
Foréirn Service officer temporarily to active service in the event of
"public emergeney.”

Section 1, act of May 22, 1018, 40 Stat. 559 (U. 5. C., title 22, sec.
223), authorizing the President to impose additional restrictions and
prohibitions upon the departure of persons from and their entry into
the United States “when the United States is at war."

Section 1, act of January 31, 1922, 42 Stat. 361 (U. 8. C., title 22,
sec. 236), providing that whenever the President finds that in an
American country, ete., conditions of domestie violence exist, whi
are or may be promoted by the use of arms or munitions of war Fru-
eured from the United States, and makes proclamation thereof, it
shall be unlawful to export, except under such limitations and excep-
tions ns the President preseribes, any arms or munitions of war from
any place in the United States to such country until otherwise ordered
by the President or by the Congress, )

Section 1, title VI, act of June 15, 1917, 40 Stat. 223 (U. 8. C., title
22, sec. 238), pmvidin% that under stated conditions certain elnsses of
officers of the United States and every other person duly suthorized
by the President may seize and detain any articles and munitions of
war about to be exported from the United States in violation of law,
al the vessels or vehicles containing them. i )

Section 8, title VI, net of June 15, 1917, 40 Stat, 225 (U. 8. C, title
22, soc, 245), p'rm'if.fing that the President may employ such part of
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the land or naval forces of the United States as he may deem neces-
sary to carry out the purposes of certain sections of Lﬁa said act of
June 15, 1917, including section 238, supra.

The joint resolution of May 1, 1937 (“Neutrality Act”), 50 Stat.
121 (U. 8. C,, title 22, secs, 245a et seq.), providing for an embargo
upon the exportation of arms, ete., and making unlawful certain other
acts, in the event of a finding and proclamation by the President of
tl;: tg;nﬁtaance of “‘a state of war between, or among, two or more foreign
5 ;

Title 81, U. 8. ., “Money and Finance.”

Act of March 2, 1901, 31 Stat. 910, as amended (U. S. C., title 81,
sec. 80), authorizing an extension of the time for examination of ac-
counts covering expenditures for the Army “in time of war.”

Act of July 12, 1870, 16 Stat. 251 (R. 8., sec. 3679), as amended
(U. 8. C,, title 31, sec. 665), authorizing the waiver or modification of
the monthly apportionments of appropriations for governmental de-

artments and agencies for expenses during the fiscal year, “upon the

appening of some extraordinary emergency or unusual circumstance
whmi?' cou d not be anticipated at the time of making such apportion-
ment.

_ Section 43, act of May 12, 1933, 48 Stat. 51, as amended (U. 8. C.,
title 31, see. 821), authorizing the President to take certain action in
respect of credit expansion when he finds “an economic emergency
requires an expansion of credit.”

Title 82, U. 8. C., “National Guard.”

. Section 49, act of June 4, 1920, 41 Stat. 784, as amended (U. 8. C,,
title 32, sec. 81), authorizing the President to order into the active
military service of the United States all units and members of the
National Guard of the United States, “when Congress shall have
declared a national emergency and shall have authorized the use of
armed land forces of the United States for any purpose requiring the
use of troops in excess of those of the Regular Army,”

. Section 4, act of January 21, 1903, 32 Stat. 776, as amended (U. 8. C.,
title 32, sec. 81a), authorizing the President to call forth such number
of the militia of the States, Territories, or of the District of Columbisa
a3 may be necessary to repel invasion, suppress rebellion, or to enable
the President to execute the laws of the Union.

_Section 38, act of June 3, 1916, 39 Stat, 190, as amended (U, 8. C.
title 32, sec. 81c), authorizing the President to the extent pmvide-tf
for by u}ppmpnatmna for the specific purpose to order officers of the
National Guard of the United States to active duty “in an emer-
gency’ at any time and for the period thereof, provided that except
in time of a national eme e.n:g equraaaly declared by the Congress,
no officer of the National Guard shall be employed on active duty for
more than 15 days in any calendar year witfmut his consent.

Title 33, U. 8. C., "Navigation and Navigable Waters,”

Act of March 3, 1819 (R. 5., secs, 4293, 4204), 3 Stat. 510, 512, and
act of August 5, 1861, 12 Stat. 315 (R. 8., sec. 4208) (U. 8. C,, title 33,
secs, 381, 382, and 386), authorizing the President to employ the
public armed vessels to suppress piracy, ete.

Act of August 29, 1916, 39 Stat, 802 (U. 8. C., title 33, seo. 758),
authorizing the President to transfer to the War Department or the
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Navy Department vessels, equipment, stations, and personnel of the
Liﬁ-hthuuse Bervice (now & part of the Coast Guard) whenever in the
judgment of the President “a sufficient national emergency exists.”

Section 16, act of May 22, 1917, 40 Stat. 87 (U. 8, C,, title 33, sec.
855), authorizing the President to transfer to the War Department
or the Navy Department, vessels, equipment, stations, and persnnnaf
of the Coast and Geodetic Survey whenever in the judgment of the
Pre:.dent “a sufficient national emergency exists.”

Title 34, U. 8. C., “Nawgy."

Act of February 15, 1879, 20 Stat. 205, as amended (U. 5. C,,
title 84, sec. 21), authorizing the Secretary of the Navy to appoint
asgistant surgeons for temporary service 'in time of war."”

Act of Jul\‘i 1, 1918, 40 Stat. 714, as amended (U. 8. C,, title 34
gec. 15} ), authorizing the President to inerease the authorized enlisted
stre of the Navy “whenever in his judgment a sufficient emergency
exists,"’

Act of August 29, 1016, 39 Stat. 581 (U, 8. C.,, title 34, sec. 191),
providing that furloughe® enlisted men of the Navy shall be subject
to recall “in time of war or national emergency” to complete the
unexpired portion of enlistment,

Act of May 22, 1917, 40 Stat. 80 (U. 8. ., title 34, sec, 213), au-
thorizing the selection of officers for the command of fleets from the
grade of captain in addition to that of rear admiral “in time of war.”

Act of August 29, 1916, 39 Stat. 579, as amended (U. 8. C., title 34,
sec. 311), providing for suspension of the requirement of sea service
in connection with the promotion of officers of the Navy in exceptional
cases “‘during war or national emergency declared by the President
or by the Secretary of the Navy."

Act of March 3, 1873, 17 Stat, 547 (R. S, sec. 1462) (U. 8. C,,
title 34, gec. 421), providing that except as otherwise provided by
law np officer on the retired list of the Navy shall be employed on
active duty “except in time of war.”

Act of July 1, 1918, 40 Stat. 717 (U. 8. C,, title 34, sec. 423), pro-
viding that retired officers of the Navy or Marine Corps may be
ordered to active duty “during the existence of war or a national
emergency declared by the President.”

Act of December 21, 1861, 12 Stat, 329 (R, 5., sec. 1463), as amended
(1. 8. C,, title 34, sec. 424), providing that the President, by and with
the adviee and consent of the Senute, may detail officers on the retired
list, for the command of squadrons or ships “in time of war.”

Act of March 3, 1915, 38 Stat. 941, as amended (U. 8. C., title 34
sec. 433), authorizing the Secretary of the Navy to eall retired enlisted
men to active service “in time of war, or when a national emergency
exists.

Section 4, act of May 13, 1926, 44 Stat. 532 (U. 8, C., title 34, sec.
440a), providing that retired nurses may be employed on active duty
in the ti)ianretiun of the Secretary of War or the Secretary of the Navy
“in time of war or national emergency."

Section 15, act of June 23, 1938, 52 Stat. 952 (U. 8. C,, title 34, sec.
626a), limiting the number of general officers on the active list of the
Marine Corps, “except in time of war,"”

Act of August 20, 1916, 39 Stat. 614 (U. 8. C., title 34, sec. 831),
providing 6-weeks-per-year limitation upon Marine Corps Training
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Camps for the instruction of civilians “except in time of aétual or
threatened war,"

Act of February 16, 1914, 38 Stat. 289 (U. 8. C., title 34, sec. 851),
authorizing the President to commission in the Regular Navy civilians
selected and certified as provided by law “upon the outbreak of WAr,
or when, in his opinion, war is imminent."”

Section 5, act of June 25, 1938, 52 Stat. 1176 (U. 8. C., title 34, sec.
853e), superseding section 9, act of February 28, 1925, 43 Stat. 1082
(U. 8. C,, title 34, sec. 757), authorizing the Secretary of the Nuvy to
order to active duty members of the Naval Reserve, including those
retired, “in time of war or when in the opinion of the President a
national emergency exists,”

Section 302, act of June 25, 1938, 52 Stat, 1180 (U. 8. C., title 34,
sec. 8550), authorizing an allowance to officers of the Naval Reserve
for purchase of uniforms when reporting for active duty “in’time of
war or national emergency.”

Section 303, act of June 25, 1038, 52 Stat, 1181 (U. 8. C,, title 34,
sec. 855b), superseding section 13, act of February 28, 1925, 43 Stat.
1083 (U. 8. C., title 34, sec. 761), providing for issuance of outfits, ete.,
for midshipmen, cadets, nurses, and enlisted men of the Naval Reserve
when reporting for active duty “in time of war or national emergency.”

Section 311, act of June 25, 1938, 52 Stat. 1183 (U. 8. C., title 34,
sec. 855]), superseding section 16, act of February 28, 1925, 43 Stat.
1084 (U 5. C,, title 34, sec. 764), providing for precedence in rank of
officers of the Naval Reserve when mobilized with the Regular Navy
“for war or & national emergency.”

Section 312, act of June 25, 1938, 52 Stat, 1183 (U. 8. C., title 34,
sec, 855k), superseding section 17, act of February 28, 1925, 43 Stat.
1084 (U, 5. C., title 34, see. 765), providing for advancement in rank
of Naval Reserve and Marine Corps Reserve officers "in time of war
or national emergency.”

Section 401, act of June 25, 1938, 52 Stat. 1185 (U. 8. C., titls 34,
see. 856), superseding section 28, net of February 28, 1925, 43 Stat.
1088 (17, 8, EJ., title 34, sec. 841), providing that officers and men of
the Naval Reserve who are members of the State Naval Militia shall
stand relieved from service or duty with such militia when on active
duty “in time of war or national emergency,"

Section 1624, art. 36, R, 5., as nmenl:fnd I[{I. 3. C., title 34, sec. 1200,
art. 36), providing for dismissals of officers of the Navy in time of
wnr.

Title 35, U. 8. O, “Patents.”

Act of October 6, 1917, 40 Stat. 394 (U. 8. C., title 35, sec. 42),
authorizing the Commissioner of Patents to order certain inventions
kept secret and to withhold patent therefor “when the United States
18 at war."

Title 36, U, 8. (., "Patriotic Societies and Observances."

Act of April 24, 1912, 37 Stat. 90 (U, 8. C., title 36, sec. 109, an-
thorizing the President to utilize the services of the American Red
Crosa “in time of war, or when war is imminent,"

Title 37, 1. 8. O, *Puay and Allowances,”
Act of June 10, 1922, 42 Stat. 626 (U. S, (2., title 37, sec. 2), au-

thorizing increased pay for cortain officers of the Army “during the
existence of a state of war, formally recognized by Congress.”
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Title 40, U. 8. C., “"Public Buildings, Property, and Works.”

Act of July 9, 1918, 40 Stat. 861 (U, 8, C., title 40, sec. 37), author-
izing the Secratary of War to rent or lease any building or part thereof
in tfm District, of Columbia. that may be required for military pur-
poses “in time of war, or when war is imminent,”

Act of March 4, 1917, 39 Stat. J'.l!alz'egl.j:t 8. C., title 40, sec. 326),
authorizing the President to suspend the provisions of law prohibitin
more than 8 hours labor in any 1 day by persons engaged upon wqrg
covered by contracts with the United States “in case of national
emergency.”

Title 48, U. 8. C., " The Public Health."

Act of July 1, 1902, 32 Stat. 713, as amended (U. 8. C., title 42,
gec. 8), authorizing the President to utilize the Public Health Service
“in times of threatened or actual war.”

Act of October 27, 1918, 40 Stat. 1017 (U. 8. C., title 42, sec. 18),
authorizing the ereation of a Reserve for duty in the Public Health
Service “in time of national emergeney.”

Title 46, U. 8. C., "Shipping."

Sdctions 1'and 2, act-of March 24, 1908, 35 Stat. 46 (U. 8. C., title
46, secs. 133 and 134), providing that hospital ships in ports of the
United States and the possessions thereof shall be exempt “in time
of war” from all dues and taxes imposed on vessels by the laws of the
United States, and authorizing the President to name the axemlpt
hospital ships by proclamation and to indicate the time when the
exemptions provided for shall begin and end.

Section 4, act of July 15, 1918, 40 Stat. 901 (U. S. C, title 46, sec.
835?, making it unlawful to transfer vessels, shipping fju{‘;ﬂitil:ss, ete.,
to foréign registry or ownership “when the United States is at war or
during any national emergency, the existence of which is declarad by
proclamation of the President.” ‘

Section 302, act of June 29, 1936, 49 Stat, 1992 (U. 8. C., title 46,
sec. 1132), authorizing the President to suspend the provisions relating
to citizenship of officers and crews on vessels documented under the
laws of the United States, ete., “during a nationsl emergency as pro-
claimed by the President.” .

Section 712 (d), net of June 29, 1936, 49 Stat. 2010 (U. 8. C., title
46, sec. 1202), authorizing the termination of charters of Maritime
Commission vessels “in any national emergency as proclaimed by the
Rresident."

Section 902 (a), act of June 29, 1936, 49 Stat. 2015, as amended
(U. 8. C,, title 46, sec. 1242), authorizing the Maritime Commission
to requisition any vessel documented under the laws of the United
States “during any national emergency declared by proclamation of
the President,”

Title 47, U. 8. C., “ Telegraphs, Telephones, and Kadiotelegraphs.”

Section 606, act of June 19, 1034, 48 Stat. 1104 (U, 8, C., title 47
see, G06), mlti’l{)rizing the President to suspend or amend ru]es.la_uc[
regulations applicable to transmission of communications by radio_or
wire, ote., "upon proclamation h:l{ the President that there exists war
or & threat of war or a state of publie peril or disaster or other national
emergency, or in order to preserve the neutrality of the United States;"
also to require priority for communications essential to the national
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defense “during the continuance of war in which the United States
is engaged.,” :
Title 48, U. 8. O., “Territories and Insular Possessions.” T
Section 13, act of August 24, 1912, 37 Stat. 560 (U. 8. ., title
48, sec. 1306), authorizing the President to designate an officer of the
¥ to assume axc.luawa_aut:hurit.¥ and jurisdiction over the opera-
tion of the Panama Canal in time of war or when, in his opinion, war
is imminent,.
Title 49, U. 8. C., “Transportation.”
_ Section 402, act of February 28, 1920, 41 Stat. 476-477 (U. S. C.,
title 49, sec. 1 (15)), authorizing the Interstate Commerce Commis-
gion to direct preferences and priorities upon certification by the
President that such preferences and priorities are essential to the
national defense and security “in time of war or threatened war.

Title 50, U. 8. C., "War.”

Act of July 6, 1798 (R. 8., sec. 4067), as amended by act of April
16, 1018, 40 Stat. 531 (U. 8. C,, title 50, sec. 21), providin tg.n.t.
“whenever there is a declared war between the United States and
any foreign nation or government, or any invasion or predatory
incursion 1s perpetrated, attempted, or threatened against the terri-
tory of the United States by any foreign nation or government, and
the President makes public proclamation of the event,” all nationals
of the hostile nation of the age of fourteen years and upward, within
the United States and not naturalized, shall be liable to be appre-
hended, restrained, secured, and removed as alien enemies, and au-
thorizing the President by cimc]u.mat.ion to direet the conduct to be
observed by and toward such aliens, ete.

Section 6, act of June 15, 1917, 40 Stat. 210 (U, 8. C., title 50,
sec. 36), authorizing the President to designate prohibited places
under the provisions relating to espionage “in time of war or in 'case
of national emergency."”

Act of June 3, 1916, 30 Stat. 213 (U. 8. C., title 50, sec. 80), provid-
ing for the procurement of war materials “in time of war or when
war is imminent,” and authorizing the President to appoint a Board
on Mobilization of Industries Essential to Military Preparedness,

Act of June 16, 1938, 52 Stat. 708 EU 5. C,, title 50, sec. 93), pro-
viding that the limitation upon the placing of educational orders for
the manufacture of munitions, ete., “shall not prohibit the &wa.rdinﬁ_
of any contract during any war in which the United States is engaged.

Act of October 6, 1917, 40 Stat. 385 (U. 8. C., title 50, sec., 121
et seq.), dealing with manufacture, possession, licensing, ete,, of
explosives “when the United States is at war."

Act of July 2, 1917, 40 Stat. 241, as amended (U. 8. C., title 50, sec.
171), providing for the acquisition of land for military purposes “in
time of war or the imminence thereof.”

Act of July 9, 1918, 40 Stat. 888, as amended (U. S. C,, title 50,
sec. 172), providing for the acquisition of property for production of
lumber “in time of war or the imminence thereof.”

Act of April 11, 1898, 30 Stat. 737 (U. 8. C., title 50, sec. 178),
authorizing the President to order the erection of any temporary fort
or fortification upon the written consent of the owner of the land upon
which such work is to be placed “in case of emergency.”
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Section 1, title II, act of June 15, 1917, 40 Stat. 220 (U. 8. C,
title 50, sec. 191), authorizing the Secretary of the Treasury, subject
to the approval of the President, to make rules and regulations govern-
ing the anchorage and movement of vessels in the territorial waters
of the United States whenever the President has by proclamation or
Executive order declared a “national emergency to exist by reason
of actual or threatened war, insurrection or invasion, or disturbance
gr thrnlt.enad disturbance of the international relations of the United

tates.’

U. 8. C,, title 50, secs. 201-226, conferring extraordinary powers
upon the President to be exercised in case of msurrection.

Statutes not yet included in Code.

Title I, act of June 29, 1939 (Public, No. 156, 76th Cong., 1st sess.),
known as the Department of State Appropriation Act, 1940, providing
that whenever t}i\e President finds that a “state of national emer-
gency’ exists endangering the lives of American citizens in any foreign
country, he may make available for expenditure for the protection
of such ecitizens a sum, not to exceed $500,000, from the various
appropriations under the heading “Foreign intercourse.”

Statutes imposing penalties for acts committed in time of war.

There are a number of statutory provisions imposing penalties or
increased penalties for various offenses committed in time of war.
Some of these appear in the “Articles of War” (U. 8. C., title 10, ch.
36), the “Articles for the Government of the Navy"” (U. S, C., title
34, ch. 21), the provisions of the Criminal Code dealing with “Of-
fenses against existence of government,” “Offenses against neutrality”
(U. 8. €., title 18, ch. 1 and 2), ete.

O
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MEMORANDUM FOR THE PRESIDENT.

In compliance with a verbal directive received through
Rear Admiral McIntire (MC), U. S, Navy, there is set forth
below a summary of the statutes which will come into force
when "war is imminent," "in time of # # grave public
emergency," or in comparable situations:

Act of May 27, 1908 (35 Stat. 400, sec. 3; U, S.
Code 32: 8la): The President may call out such
number of the militia of the States, Territories,
or the District of Columbia as may be necessary
"whenever the United States is invaded or in

danger of invasion from any foreirn na on, or of
rebellion against the authorit of the Government
of the United States or the President 1s unable
wIﬁE fha reEﬁZar forces at his command to execute
the laws of the Union,

Act of June 4, 1920 (41 Stat. 808, art. 104;

U. S, Code 10: 1576): Certain commanding officers
of the Army "in time of war or §rave public emer-
ency" may impose, as additliona punishment upon
officers under their command, forfelture of not

more than one-half of 1 month's Pay.

Act of June 4, 1920 (41 Stat. 811, art. 119; U, 8.
Code 10: 15915: The Presldent may assign the com-
mand of forces in the field, "in time of war or

ublic danger," without regard to senlorlity of
rank in the same grade.
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Act of May 29, 1934 (48 Stat., 816, ch., 370;

U. S. Code 10: 17): The provision that

officers or enlisted men are not to be required
to serve more than 2 years on tours of duty on
foreign stations 1s not to be applicable "in
case of insurrection or of actual or threatened
ostilities and #* i i for temporary emergencies."

Act of May 14, 1940 (54 Stat. 214, ch. 195; Pub.,
No. 514): The President may, within the 1imit of
the total authorized strength of the Regular
Army, authorize additional enlistments in the
Medical Department, "in event of actual or

threatened hostilitlies Involving the United
ates,” to such n er as he deems necessary.
Act of June 3, 1916 (39 Stat, 204, sec. 86; U. S.
Code 32: 39): laterial of war, purchased by
States from Army stores, may be requisitioned by

the United States for use in the military service
"in time of actual or threatened war,"

Act of July 9, 1918 (40 Stat. 893; U. S. Code 10:
1287): The proceeds from operation of public

utilities in connection with engineer operations
in the field overseas are to be available for such °
utilitles "in case of actual or threatened war."

Soldiers! and Sallors!' Civil Relief Act of
October 17, 1940 (54 Stat. 1189, sec. 510, 1190,
sec. 512, 1191, sec. 604; Public, No. 861): A
homestead entryman is entitled to a leave of ab-
sence from hls entry for the performance of farm
labor during the pendency of any war in which the
Unlted States may be engaged.

Act of February 4, 1887, 24 Stat, 380, as amended
(U.S8.C., title 10, sec, 1362), providing for
preference to shipments of troops and material

of war upon demand of the President "in time of
war or threatened war."




Act of July 5, 1884, 23 Stat. 110, as amended
(U.8.C., title 10, sec. 1364), waiving: the re-
quirement of advertising in connection with
purchases of transportation and aquigment by the
Army "in cases of extreme emergency.

Act of August 29, 1916, 39 Stat. 614 (U.S.C.,

title 34, sec. 831), providing 6-weeks-per-year
limitation upon Marine Corps Training Camps for
the Instructlon of civilians "except in time of
actiial or threatened war."

Act of February 16, 1914, 38 Stat. 289 (U.S.C.,
title 34, sec. 851), authorizing the President
to commlsslon in the Regular Navy civilians
selected and certified as provided by law "upon
the outbreak of war, or when, in his opinion,
war 1s imminent.”

Sectlon 13, act of August 24, 1912, 37 Stat. 569
(U.5.C., title 48, sec. 1306), authorizing the
President to designate an officer of the Army to
assume exclusive authority and jurisdiction over
the operation of the Panama Canal in time of war
or when, in his opinion, war is imminent.

Act of July 2, 1917, 40 Stat. 241, as amended
(U.s.C., tltle 50, sec. 171), providing for the
acquisition of land for military purposes "in
time of war or the imminence thereof."

Act of July 9, 1918, 40 Stat. 861 (U.S.C.,

title 40, sec. 37), authorizing the Secretary

of War to rent or lease any building or part
thereof in the Dlstrict of Columbia that may be
required for military purposes "in time of war, or
when war 1s Imminent,"

Act of June 19, 1912 (37 Stat., 138, sec., 2; U. S.
Code 40: 325): The President 1s authorized to
walve stipulations of the 8-hour law in public
contracts "during time of war or a time when war
is Imminent,"




Act of April 24, 1912, 37 Stat. 90 (U.S.C.,
title 36, sec. 10), authorizing the President
to utilize the services of the American Red
Cross "in time of war, or when war is imminent.,"

Section 402, act of February 28, 1920, 41 Stat,
476-477 (U.S.C., title 49, sec, 1 (15)), author-
izing the Interstate Commerce Commission to
direct preferences and priorities upon certifi-
cation by the President that such preferences
and prlorities are essential to the national de-
fense and security "in time of war or threatened
war,"

Act of June 3, 1916, 39 Stat. 213 (U.8.C., title
50, sec. 80), providing for the procurement of
war materials "in time of war or when war 1s im-
minent," and authorizing the President to appoint
a anrﬁ on Mobilization of Industries Essential
to Military Preparedness.

Act of July 9, 1918, 40 Stat. 888, as amended
(U.8.C., title 50, sec. 172), providing for the
acquisition of property for production of lumber
"in time of war or the imminence therecof,"

Act of July 1, 1902, 32 Stat. 713, as amended
(U.8.C., title 42, sec. 8), authorizing the
Presldent to utilize the Public Health Service
"in times of threatened or actual war."

No determination 1s made with respect to the ques-
tion of the authority to proclaim that war 1s imminent,
that war 1s threatened, and so forth. It 1s assumed
that such declarations are a function of the President.

There 1s attached hereto a comprehensive memorandum
prepared in this office of the statutes, exclusive of
those brought into effect by the existing national
emergency, which are applicable in time of war or



Imminency thereof, in time of emergency declared by
the Congress, and so forth.,

» B. WOODSON
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