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SUPREME COURT OF THE UNITED STATES.

No. 49.—Ocroeer Terwm, 1935,

Lee Moor, Petitioner, On Writ of Certiorari to

Vs, the United States Cir-
Texas and New Orleans Railroad cnit Court of Appeals
Company. for the Fifth Circuit.
[ ]
Per Curiam,

Lee Moor brought this suit on October 23, 1934, for a manda-
tory injunction to compel the Texas and New Orleans Railroad
Company to transport ten bales of cotton from Clint, Texas, to
New Orleans. The company had refused to transport the bales

“TDecaumror the lack of the bale required by the Cotton Control
Act of April 21, 1934 rse—c&fﬂ%éﬁ Stat. 598, 607), Moor con-
tended that the statute was void, as an attempt to regulate the pro-

duction of cotton contrary to the provisions of the Fifth and Tenth )

Amendments of the Constitution of the United States. On final

hearing, the Distriet Court did not rule upon the constitutional

question but denied the Thjunction and dismissed the complaint

upon the grounTTHAT It Tiad not been shown that the plaintiff would

suffer irreparable injury for which he had no adegu

at law, - The Cirenit Court of App affirmed the decree (75 F.
(2d) 386) and certiorari was granted.

The complaint alleged that the plaintiff was the owner of more
than 3500 acres of land in El Paso County, Texas; that the en:
cumbrances and the taxes and charges asseased for water were such
as to require that he raise and sell annually 2000 bales of cotton
for at least ten cents a pound net, or lose his land through fore-
closure proceedings; that his cotton would have no value unless it
could be transported to cotton markets; that the Cotton Control
Act imposed a tax of fifty percentum of the average central market
price per pound of lint cotton and in no event less than five cents
per pound; that having ginned about 1000 bales of cotton, and
being under the finanecial necessity of selling them, which was im-

£,
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possible under the statute unless he procured bale tags showing
that the cotton was exempt or the tax een paid, he had sought,
under dumﬁm certificates for
855146 Eﬂ&a, the entire amount to which he was entitled; that he
would raise and gin a total of about 2500 bales, each of the average
weight of 500 pounds, during the year 1934 and had already ginned
1833 bales; that he had tendered, without the required tags, ten
bales to the Souffiern Pacilic ompany for shipment
New York and ten bales to the defendant for ghipment to New
Orleans, but shipment had been refused solely by reason of the
absence of the tags; that average central market price of lint
“Cotton was 8BouT twelve cents per pound and, if transported, his
cotton would be worth abont $60 a bale and the tax wounld be about
$30 a bale; that if he was not permitted to move his cotton in inter-
state commerce he would suffer damage to the extent at least of
$60,000, but that it would be impossible to determine the amount
of damage accurately; that he had no adequate remedy at law and
would be required to file a large number of suits based upon the
refusal of the railr companies to accept shipments. The com.
was not_veri pa
On October 25, 1934, the defendant moved to dismiss the com-
plaint, invoking the provisions of the Aet as a valid enactment,
and on the same day the defendant answered to the same effect.
The case was tried on October 30 and November 5, 1934. Plain-
tiff made two ‘‘trial amendments’’ which somewhat amplified the
allegations of his complaint. Defendant admitted the truth of sub-
stantially all the allegations except those relating to duress in con-
nection with plaintiff’s application for exemption certificates and
as to the amount of his allotment, those as to future shipments,
and those containing legal conclusions as to the invalidity of the
Act and the tax which it imposed.
The trial court received evidence. Plaintiff did not appear as
a witness. The manager of his farm testified generally as to its
cotton production, the market for cotton, and plaintiff’s inability
to sell or move his cotton without the bale tags; that the average
central market price of cotton was about twelve cents a pound, or
$60 a bale of 500 pounds; that plaintiff had borrowed $50,000 to
finish harvesting his cotton, mortgaging his 855 bales as security
for that loan which had been liquidated; and that plaintiff’s
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financial condition was such that it is was necessary for him to
realize on his cotton. Another witness testified as to general
market conditions. No testimony was offered for the defendant.
The allegations of the complaint with respeet to plaintiff's
financial necessities, as a ground for equitable intervention, were

| of the most general charac e evidence in that-relation was

general and meagre. There were general statements as to en-
cumbrances and expenses, without any showing of details. Ap-
parently, plaintiff had disposed of the 855 exempt bales and there.
was no showing that he could not have obtained the money. neces-
sary to move the remaining bales. The trial court concluded that
plaintiff had failed to make a case for equitable relief and should:
be left to his legal remedy. _
The Circuit Court of Appeals, in affirming the decree, rested its
decision upon the established prineiple that a mandatory injunc-
tion is not granted as a matter of right but 1s granted or refused’
e or T sou Judieial diseration. Morrison v. Work

judicial discretion. Morrison v. Work,

566 U, 8. 481, 490,

in the
In this view of the recdrd, and of the discretion which the trial

court was enti to exercise, the writ of certiorari was improvi-,
“dently gramtetmmiT IS dismissed.

= It is so ordered:
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i Codes Remedied What

:‘_“'{ ~ Greed Destroyed \M

(By The Editor of The Sheboygan Preas.)

Politically there are those who may rejoice over the unani-
mous decision of the supreme court in annihilating the NRA,
but in the broader sense it was a co-operative movement aimed
to better.conditions in the United States of America,

Nine men take the heart out of the NRA and strew the
forty-eight states with a debris and wreckage that it will take
years to remedy. That is their right manvilege, but in the|
wake of this decision human suffering gtalk through the
nation and unanswered pleas will come from ﬂ:l.OEB who hehev-
ed that a new day had risen in Ameriea. i b

It is true-that the-NRA had teeth in :t, that th{:se teeth|
made impressions upon -greed and certain ‘individuals -who
thought more of the almighty dollar than they d1d of the wel-
fare.of their empldyes.

"The fruits of the NRA were many It was a pmneermg
muvement aimed to abolish misuses and for every hardship
that was inflicted there were a thousand benefits, benefits that
improved conditions in the mines, in the textile industries and
in the country as a whole. We said it was a co-operative move-
ment, and upon that basis there is little cause for disagreement.

{Continued on editorial page),




CudeaRemedled What
Greed Destroyed

(Continued from page 1.)

+  Industry was asked to submit codes an
these codes when submitted and approved
the president brought into being the hum:
part of a basic principle worthy of the sup
of every one, In each instance it was a code
fair competition for the industry affected. I
aimed to shorten the hours of labor in
that we might absorb a larger army of un
ployed. It:had for its purpose an in
purchasing power through a minimum wage
It outlawed child labor and with it the sweat-
' Anyonen!thmoutbala;uuwinjuaﬂm
that might have crept in.” With the approval
of the code there was likewise provided oppor-
tunity for the industry affected to meet and
suggest amendments from time to time and
theaewmmcmpontedumnutheywé_m
submitted and approved by the president. )
_ We refer to the textile code as the pioneer
in code making. It was approved by President
Roosevelt on -July 9, 1933, and effective  July
31, 1933, after which the maximum hours of
*  labor were fixed and a minimum wage estab-
Habed. -~ **'T A SBR[ SR R
T Down through the scroll of time efforts had
: been-made to outlaw child labor without suc-
 cess because of the desire of certain individuals
. 'to wax fat at the expense . of innocent. little
1 humanbeings.It established a'minimum wage

[ and maxifoum Hours:,in-indisfry:; throughout,
| the:United: States, creating’/fo? the first Jtigie;
inddis 54 ag-paanfos eployaent  that]
<"T Jdire bquitablesand just; and yet nine ten’can
s 2t go tou heextent ~of unmaking an-w-“anﬁra_éiaw-‘
"% that had.so many worth while features.: i@

-7% The humane- side; the benefits to innocent
and. to struggling humanity was for-|
: tten in the interest of a legal inl;e?rahﬂugu
;. We have always contended that the delegation
: of power which the Congress accorded the|
dent was an emergency necessity. Some-
g had to be done, a remedy applied, if we
were to emerge rather than be submerged. But
the supreme court viewed this as an encroach-
ment upon the Constitution, and as a result
there is repudiation of all codes, leaving the

country in & floundering position.
It offered no suggested remedy. Neither
did it t a stay pending the applying of
legislative remedies. As a layman we cannot
take issue with the legal points involved, but
“we deplore a decision so uweeﬁc that it in-
‘creases the burdens upon the of unfor-
tunates, those who be offered as a sacrifice
to the greed of the sweatshop advocate, the ex-
nent of cutthroat competition whose whole
Efstory has been that of making ill-gotten gains

at theexpense of the employe.

B mere will be rejoicing in the land by those




As a layman we cannot

issue with the legal points involved, but
‘we deplore a decision 80 4hat it in-
.creases the burdens n the of unfor-
tunates, those who be offered as a sacrifice
to the greed of the sweatsh advocate, the ex-

- will be rejoicing in the land by those
ﬂmmw, will be out-w
many es by honest industrialists, re-

mum' wage and the curtailment of hours fo

absorb unemployment of necessity it
national codes. - W
‘We cannot allow the old condition. of cut-

" throat competition such as existed before the

National Recovery act to creep in again. Con-
cerns engaged in interstate commerce suffer
when one state Sgemtea on a wage scale differ-
ent from that of another state. All of these
evils were met under NRA, and the results, the

fruits of the codes, were 80 outstanding that

. ‘we cannot help but view with alarm the deci-

gion of nine men who, clothed with authority,
pan jeopardize the interests of the whole nation.
" We do not question the honesty or infegrity

of the supreme court, but.we do question a’

merthntis-au t that it can crush free-
‘dom of opportunity, that it can send us back

of children in the desire to accumulate wealth.
- 'Let'us hope that in the next few days there
will be some: message of comfort emerging
from that supreme court that-will be & consol-
ation and a comfort to humanity. We cannot
believe that a great nation adhering to the un-
derlying principles of codes of ethics will. re-
main still at & time like this. We have had
many catastrophes in this coun but none

greater than t which has ated the
entire principle of a protection of human rights
as l.g'afnat property rights. —

" To be more exact, we would say that the

true interpretation of law is cruel at times, It
must be tempered with mercy, bearing in mind
the test good to the greatest number, We
wonder if the stErl_:me court of the United
States had all of in mind when it rendered

the decision yesterday, thereby restoring, not
intentionally, but nevertheless restoring the old

s that were dominant for more than 100
and which.were gending to early graves
employes, including little children, under a sys-
tem that created wealth at the sacrifice of
meu.u suffering. i, '

o those dark days of grinding the hearts out|




THE WHITE HOUSE
WASHINGTON

Memorandum for the President
From Stanley High

I think It is significant that the Herald-
Tribune which heretofore has hailed avery cne of the
Supreme Court's adverse declslons with editorial
glee — passdd up this mornlng wlth no edltorlel what-
soever on yesterdsay's decision.

It is possible that they recognize that
there can be toc much of & "good thing" and that
this - more than any previous declision - may
so0lidify opinion in favor of an amendment.

I am eppending Weltman's column this morn-
ing which is uwnususl - to say tne least.
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it Huw'flr does freedom pi conl=_
%‘bﬁm ke ;part of Individuals
. gal {Would the Supreme ‘Court

'hald valld and enforcesble &-con-
Ltract- whersby = man agreed o
*become the slave;of anotber for
Qifet s 1t eerialnty <would - pol
even ihough: ot the Aime the con-
‘ tract was mdes sthe- man was in
full possestlon of hin:senses and
;ﬂjﬂ that the agreement be
‘made.
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scops -of the, Federal spending v
Oranting‘that " Congrans  bas| power to |
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SUPREME COURT OF THE UNITED STATES.

No. 577.—Ocroser TErM, 1935.

Rickert Riee Mills, Ine., Petitioner,
vs, On Writ of Certiorari to
Rufus W. Fontenot, Individually and| the United States Cir-
as Acting United States Collector of [ eunit Court of Appeals
Internal Revenue for the Distriet of| for the Fifth Cirecuit.
Louisiana.

[January 13, 1936.]

Mr. Justice Roperts delivered the opinion of the Court.

This is one of eight companion eases.' They were consolidated
for hearing by the Distriet Court. It will be sufficient briefly to
state the faets in No, 577:

The petitioner, a processor of rice, filed its bill in the Distriet
Court for Eastern i:-::u_lsiana, to restrain the respondent from assess-
ing or collecting taxes levied for the month ol Sepiember, 5,
and subsequent months, pursuant to the Agrieultural Adjustment
Act, 1933,* as amended by the Act of August 24, 1935.* The bill
charges the exaction is unconstitutional and alleges the respond-
ent threatens colléetion by distraint, which will cause irreparable
injury, as the petitioner has no adequate remedy at law to recover
what may be collected. A preliminary injunction was sought. The
respondent filed a motion to dismiss, citing Revised Statutes 3224
and Seetion 21 (a) of the amended Agricultural Adjustment Act

~ as prohibiting Testraint of collection, and also asserting that the

petitioner hadﬂquuate, and complete remedy at law. The
court reflwm%mmmmgcrm dis-
missing the bill. Appeal was perfected to the Cirenit Court of
Appeals. The District Judge refused to grant an injunction pend-

* The others are: G678, Dore v. Fondenot; 679, United Rice Milling Producta
Co., Ine. v. Fonténot; G680, Baton Rouge Rice Mill, Ino. v, Fontenot; B81,
Simeon v. Fontenof; 585, Levy Rice Milling Co., Ino. v. Fontenot; 586, Farm-

ers Rice Milling Co., Imc. v. Fontenot, and G687, Noble-Trotter Rice Milling Co.,
Imo. v. Fontenot,

2 (. 25, 48 Stat, 81
8 Public No, 320, 74th Cong., 1st Scss,
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ing the appeal. Application’to the Cirenit Court of Appeals for
such an injunction was denied upon the view that the petitioner
had an adequate remedy at law and the statute deprived the eourt

of jurisdiction ta restrain collection.
T praymg a writ of certiorari the petitioner asserted that by

reason of the provisions of Section 21 (d) it would be impossible
to recover taxes eollected, even though the act were unconstitu-
tional, sin tion forbids r a show-
ing of faects not susceptible of proof, This court granted the
writ and restrained collection of the tax upon condition that the
petitioner should pay the amount of the aceruing taxes to a de-
pository, to the joint eredit of petitioner and respondent, such
funds to be withdrawn only upon the further order of the court,
The cause was advanced for hearing and has been fully argued on
the questions of the constitutionality of the exaction and the in-
adeq f the remedy for recovery of taxes paid.
Thh‘ﬁm of August 24, 1935,

do not cure the infirmities of the original act which were the basisg

of decision In lnife ates v, Butler (Janua . The
Exaction sUNT TACRS The quality of a true tax, It remains a means
Eﬁg the regulation of ricultural

for effectua ag production, a matter
not within the powers of Congress, ]

: We have 1o occasion fo disenss or amide whether Section 21 (d)
affords an adequate remedy at law. As yet the petitioner has not
pai 5 10 the respondent, and, in view of the decision in

the Butler case, Nerealter canniot be required so to do, IT the
respondent should now a empt to colles e tax by traint he
would be a trespasser, 1¢ decree of the District Court will be

vacated, an appropriate order entered directing the repayment to

the petitioner of the funds impounded pendente lite, and the cause
remanded to the District Cour? Tor e entry of a decree en oining
collection of the assaile exaction. A similar disposition will be

made o e companion eases,

8o ordered.

)

/
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[4 BEFORE THE COURT BILL

(FROM BEGINNING OF OOTOBER ;gi? TERM TO INTRODUCTION OF COURT BILL)

/Ao
B.

j -‘ n'

[ // ».

AAA unconstitutional - limiting the federal spending power,

Guffey Act unconstitutional - limiting the federal commerce
power,

New York Minimum Wage Law unconstitutional - limiting
8tates through the due process olause,

Jones Case - crippling administrative procedure of
Securities and Exchange Commission,

Washington Utility Case ~ limiting utility regulation
by States under due process clause,

AFTER THE COURT BILL

Washington Minimum Wage Oase - overruling New York Minimum
Wage COaBe = a new ilnterpretation of due process clause
applied to the States.

Wagner Act Case =~ reversing the Guffey Act case —— a new
interpretation of the federal commerce power.,

Social Becurity Case - overruling AAA case -- a new inter—
pretation of the federal spending and taxing power.

The President has attained the most difficulty of his
objectiveg, i.e., the liberalization of the interpretation
0 e Constitution.

He has yet to uhta.in:‘.i.r-. o n'a_lq:tlfr..r
| |

insurance ¢f the continuity of that

(a)
liberalism and

a more perfeot judicial mechanism for
giving a maximum of justice in a
minimum of time,

(b)

PSF Ayoome Goi. = ¢




January 14, 1936

MPMORANDUDM FOR THE ATTORNEY GENERALs

That was the McArdle case (7 Wall
506« year 1868)2 I am told that the
Congress withdrew some act from the jurls-

dietion of the Supreme Court.

Fo. D. Re

ad
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| THE ATTORNEY GENERAL
WASHINGTON

Jagmuary 16, 1936.

My dear Mr. President:

The case of ex parte McCardle, 7 Wallace
506, declded in December, 1868, to which you refer
in your memorandum, is one of the classic cases to
which we refer when considering the possibility of
limiting the jurisdiction of Federal Courts. This
whole matter has been the subject of considerable
study in this Department, and, in view of recent
developments, is apt to be increasingly important.

A brief analysis of the case in question

is snnexed hereto.
Sincerely ¥y ’ :
57@ )
Z» s 24

The President,

The White House.

\'\




DEPARTMENT OF JUSTICE AH:ge
WASHINGTON, D.C,

January 16, 1936,

MEMO UM FO ATT Y G
Re: Ex Parte McCardle, (1868), 7 Wall. 506.

The Act of February 5, 1867, conferred upon the
United States Courts the power to grant writs of hab-
eas corpus in all cases where any person might be re-
strained of his or her liberty in vidlation of the
Constitution or of any treaty or law of the United
States. The Act further provided that from the final
declsion of any judge, justice or court inferior to
the Circuit Court, appeal might be taken to the Cir-
cuit Court of the United States for the district in

which the cause was heard, and from the judgment of
sald Circuit Court to the e C t of the

States.

One McCardle, who was held in custody by mili-
tary authority for trial before a military commis-
sion, filed a petition in the Circuit Court for the
Southern District of Mississippi for a writ of hab-
eas corpus. At the hearing he was remanded to the
military custody, and an appeal was then taken to the
Supreme Court under the provisions of the above men-
tioned Act. During the pendency of the appeal, the
Congress on March 27, 1888, repealed so much of the
Act of 1867 as authorized an appeal from a judgment
of the Circuit Court to the Supreme Court, or the ex-
ercise of any such jurisdiction by the Supreme Court
on appeals which had been, or might thereafter, be
taken.

The Supreme Court, Chief Justice Chase writing
the opinion, held that the Act of 1868 had taken
away the appellate Jurisdiction of the Supreme Court




defined by the Act of 1867, and that, therefore,
:?E appeal should be dismissed for want of Jurisdice-
on.

The court referred to the provision contained
in Article III, Section 2 of the Constitution, which
reads as follows:

"In all the other cases before men-
tioned, the Supreme Court shall have ap-
pellate jurisdiction, both as to law and
fact, with such exceptions, and under
such regulations as the Congress shall
make,"

The court pointed out that while strictly speak-
ing the appellate jurisdiction of the Supreme Court
1s not derived from acts of the Congress, but is con-
ferred by the Constitution, nevertheless it is con-
ferred with such exceptions and under such regula-
tions as the Congress shall make. The court further
stated that affirmation of appellate jurisdiction by
the Congress implies the negation of all such Juris-
diction not affirmed. It further held that the re-
peal of the appellate jurisdiction in cases of hab-
eas corpus was an exercise of the power of the Con-
gress to make exceptions to the appellate Jurisdic-
tion of the Supreme Court.

The opinion refers to Durousseau v. United
States, 6 Cranch 307, in which the Supreme Court, in
an opinion by Chief Justice Marshall, held that the
Congress may make exceptions to the appellate Juris-
diction of the Supreme Court.

It seems to me that the foregoing cases are
authorities for the proposition that the Congress may
limit the appellate jurisdiction of the Supreme Court
by taking away from it the power to review certain
classes of cases. I venture to suggest, however,
that these decisions do not support the inference
that the Congress may circumscribe the manner in which
the Supreme Court shall decide a case, after the case
has been permitted to reach that tribunal. In other
words, if the Supreme Court is given the power to re-
view certain types of cases, it would hardly be valid




for the @ongress to direct the manner in which the
case shall be determined, for example as to whether

or not a statute on which one of the parties relies,
may be declared unconstitutional.

Respectfully,

A%exander Holtzuf?. ; i
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THE ATT@RNEY GENERAL
WASHINGTEN

May 18, 1936.

My dear Mr. President:
I enclose herewith the following:

1. The three opinions in the Guffey
Coal Act casge.

2. A release which I gave out today
on the subject.

3. A summary of the deeclsions.

Very sincere ours//_;'_ :

The President,
The White Hﬂﬁae.
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SUPREME COURT OF THE UNITED STATES.

Nos. 636, 651, 649, and 650.—OcToBER Term, 1935.

1 On Writ of Certiorari

James Walter Carter, Petitioner, to the United States
636 V8. . Court of Appeals for
Carter Coal Company, et al. the District of Co-

] lumbia,

10n Writ of Certiorari
Guy T. Helvering, et al., Petitioner, to the United States

651 v, Court of Appeals for

James Walter Carter, et al. the Distriet of Co-
lumbia.

R. C. Tway Coal Company, Kentueky, <
Cardinal Coal Corporation, Harlan-
Wallins Coal Corporation, et al.,, Peti-
tioners, il

649 vs.

Selden R. Glenn, Individually, and as
Collector of Internal Revenue for the
District of Kentucky. J

1 On Writ of Certiorari
to the United States

On Writ of Certiorari

to the United States
\  Cirenit Court of Ap-
peals for the Sixth
Cireuit,

R. C. Tway Coal Company, et al.,, Peti-

650 ﬁﬂ;'iam, Circuit Court of Ap-
C.H élnrk peals for the Sixth
L ' Cireuit,

[May 18, 1936.]

Mr. Justice Carpozo (dissenting in Nos. 636, 649 and 650, and
in No. 651 eoneurring in the result),

My conclusions compendiously stated are these:

(a) Part II of the statute sets up a valid system of price-fixing
as applied to transactions in interstate commerce and to those in
intrastate commerce where interstate commerce is directly or inti-
mately affected. The prevailing opinion holds nothing to the con-
trary.

(b) Part II, with its system of price-fixing, is separable from
Part III, which contains the provisions as to labor considered and
condemned in the opinion of the ecourt. &
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(e) Part II being valid, the complainants are under a duty to
come in under the code, and are subject to a penalty if they persist
in a refusal.

(d) The suits are premature in so far as they seek a judieial
declaration as to the walidity or invalidity of the regulations in
respect of labor embodied in Part III. No opinion is expressed
either directly or by implication as to those aspects of the case.
It will be time enough to consider them when there is the threat
or even the possibility of imminent enforcement. If that time shall
arrive, protection will be given by clear provisions of the statute
(§3) against any adverse inference flowing from delay or ae-
quiescence.

(e} The suits are not premature to the extent that they are in-
tended to avert a present wrong, though the wrong upon analysis
will be found to be unreal.

The complainants are asking for a decree to restrain the enforee-
ment of the statute in all or any of its provisions on the ground that
it is a void enactment, and void in all its parts. If some of its parts
are valid and are separable from others that are or may be void,
and if the parts npheld and separated are sufficient to sustain a
regulatory penalty, the injunction may not issue and hence the
suits must fail. There is no need when that conelusion has been
reached to stir a step beyond. Of the provisions not considered,
some may never take effect, at least in the absence of future hap-
penings which are still uncertain and contingent., Some may
operate in one way as to one group and in another way as to others
according to particular conditions as yet unknown and unknowable.
A deecision in advance as to the operation and validity of separable
provisions in varying contingencies is premature and hence unwise.
“The eourt will not ‘anticipate a question of constitutional law in
advance of the necessity of deciding it." Steamship Co. v. Emigra-
tion Commissioners, 113 U. 8, 33, 39; Abrams v. Van Schaick, 293
U. 8. 188; Wilshire Oil Co. v. United States, 295 U. S, 100. ‘It
is not the habit of the court to decide questions of a constitutional
nature unless absolutely necessary to a decision of the case’.
Burton v. United States, 196 1. S, 283, 295." Per Brandeis, J,,
in Ashwander v. Tennessee Valley Authority, — U, 8. —, February
17, 1936, The moment we perceive that there are valid and sep-
arable portions, broad enough to lay the basis for a regulatory
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penalty, inquiry should halt. The edtplainants must conform to
whatever is upheld, and as to parts exeluded from the deeision, es-
pecially if the parts are not presently effective, must make their
protest in the future when the occasion or the need arises.

First: 1 am satisfied that the Act is within the power of the
central government in so far as it provides for minimum and maxi-
mum prices upon sales of bituminous coal in the transactions of
interstate commerce and in those of intrastate commerce where
interstate commerce is directly or intimately affected. Whether it
is valid also in other provisions that have been considered and
condemned in the opinion of the court, I do not find it necessary to
determine at this time. Silence must not be taken as importing
acquiescence, Much would have to be written if the subject, even
as thus restricted were to be explored through all its implieations,
historical and economie as well as strietly legal, The fact that the
prevailing opinion leaves the price provisions open for considera-
tion in the future makes it appropriate to forego a fullness of elaho-
ration that might otherwise be necessary. As a system of price
fixing the Act is challenged upon three grounds: (1) because the
governance of prices is not within the commerce clause ; (2) because
it is a denial of due process forbidden by the Fifth Amendment;
and (3) because the standards for administrative action are indefi-
nite, with the result that there has been an unlawful delegation of
legislative power.

(1) With reference to the first objection, the obvious and.suffi-
clent answer is, so far as the Act is directed®to interstate transac-
tions, that sales made in such conditions constitute interstate com-
meree, and do not merely ‘“affect’’ it, Dahnke-Walker Milling Co.
v. Bondurant, 257 U. 8. 282, 290, Flanagan v. Federal Coal Co., 267
U. 8. 222, 235; Lemke v. Farmers Grain Co., 258 U, 8. 50, 60;
Public Utilities Commission v. Attleboro Steam & Electric Co. , 273
U, 8. 83, 90; Federal Trade Commission v. Pacific States Paper
Trade Association, 273 U. 8. 52, 64, To regulate the price for such
transactions is to regulate commeree itself, and not alone its ante-
cedent conditions or its ultimate consequences, The very act of
sale is limited and governed. Prices in interstate transactions may
not be regulated by the states, Baldwin v. Seelig, 294 T, 8, 511,
They must therefore be subject to the power of the nation unless
they are to be withdrawn altogether from governmental super-
vision. Cf. The Head Money Cases, 112 U, 8. 580, 593 ; Story, Com-
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mentaries on the Constitution, § 1082. If such a vacuum were per-
mitted, many a public evil incidental to interstate transactions
would be left without a remedy. This does not mean, of course, that
prices may be fixed for arbitrary reasons or in an arbitrary way.
The commeree power of the nation is subject to the requirement of
due process like the police power of the states. Hamilton v. Ken-
tucky Distilleries Co., 251 1. 8. 146, 156; ef. Brooks v. United
States, 267 U. 8. 432, 436, 437; Nebbia v. New York, 291 U. 8, 502,
524. Heed must be given to similar considerations of social benefit
or detriment in marking the division between reason and oppres-
sion. The evidence is overwhelming that Congress did not ignore
those considerations in the adoption of this Aect. What is to be said
in that regard may conveniently be postponed to the part of the
opinion dealing with the Fifth Amendment.

Regulation of prices being an exercise of the commerce power
in respect of interstate transactions, the question remains whether
it comes within that power as applied to intrastate sales where
interstate prices are directly or intimately affected. Mining and
agriculture and manufacture are not interstate commerce con-
sidered by themselves, yet their relation to that commeree may be
guch that for the protection of the one there is need to regulate the
other. Sechechter Poultry Corporation v. United States, 295 U, 8.
495, 544, 545, 546. Sometimes it is said that the relation must be
“‘direct”” to bring that power into play. In many circumstances
such a deseription will be sufficiently precise to meet the needs of
the occasion. But a great prineiple of constitutional law is not
susceptible of comprehensive statement in an adjective. The under-
lying thought is merely this, that ““the law is not indifferent to
considerations of degree.’’ Schechier Poultry Corporation v. United
States, supra, concurring opinion, p. 554. It cannot be indifferent
to them without an expansion of the commerce elause that wonld
absorb or imperil the reserved powers of the states. At times, as
in the case cited, the waves of causation will have radiated so far
that their undulatory motion, if discernible at all, will be too faint
or obscure, too broken by cross-currents, to be heeded by the law.
In such cirenmstances the holding is not directed at prices or wages
considered in the abstract, but at priees or wages in partieular con-
ditions, The relation may be tenuous or the opposite according
to the facts. Always the setting of the facts is to be viewed if
one would know the closeness of the tie. Perhaps, if one group of
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adjectives is to be chosen in preference to another, ‘‘intimate’’ and
““remote’” will be found to be as good as any. At all events,
“‘direet’’ and ‘‘indirect”’, even if accepted as sufficient, must not
be read too narrowly. Cf. Stone, J., in Di Santo v. Pennsylvania,
273 U. 8. 34, 44, A survey of the cases shows that the words have
been interpreted with suppleness of adaptation and flexibility of
meaning. The power is as broad as the need that evokes it,

One of the most common and typical instances of a relation char-
acterized as direct has been that between interstate and intrastate
rates for carriers by rail where the local rates are so low as to
divert business unreasonably from interstate competitors. In such
eircumstances Congress has the power to proteet the business of its
carriers against disintegrating encroachments. The Shreveport
Case, 234 U. 8. 342, 351, 352; Wisconsin Railroad Commis-
sion V. Chicago, Burlington & Quincy E. Co., 257 U. 8. 563, H88;
United States v. Louisiana, 290 U. 8. 70, 75; Florida v. United
States, 292 U. 8. 1. To be sure, the relation even then may be
characterized as indirect if one is nice or over-literal in the choice
of words. Strictly speaking, the intrastate rates have a pri-
mary effect upon the intrastate trafic and not upon any other,
though the repercussions of the competitive system may lead to
secondary consequences affecting interstate traffic alsb. Atlantic
Coast Line E. Co. v. Florida, 295 U, 8. 301, 306. What the cases
really mean is that the causal relation in such circumstances is so
close and intimate and obvious as to permit it to be called direet
without subjecting the word to an unfair or excessive strain. There
is a like immediacy here. Within rulings the most orthodox, the
prices for intrastate sales of coal have 80 inescapable a relation to
those for interstate sales that a system of regulation for transactions
of the one class is necessary to give adequate protection to the
system of regulation adopted for the other. The argument is
strongly pressed by intervening counsel that this may not be true
in all communities or in exceptional conditions. If so, the opera-
tors unlawfully affected may show that the Aect to that extent is
invalid as to them. .Such partial invalidity is plainly an insufficient
basis for a declaration that the Act js invalid as a whole, Dahnke-
Walker Co, v. Bondurant, supre, p, 289; DuPont v, Commissioner,
2B U. 8. 685, 688.

What has been said in this regard is said with added certitude
when complainants’ business is considered in the light of the statis-




636-649
6 Carter va. Carter Coal Co. et al, 6

ties exhibited in the several records. In No. 636, the Carter case, the
complainant has admitted that *‘substantially all’ (over 9716% )
of the sales of the Carter Company are made in interstate commerece,
In No. 649 the percentages of intrastate sales are, for one of the
complaining companies, twenty-five per cent, for another one per
cent, and for most of the others two per cent or four. The Carter
Company has its mines in West Virginia; the mines of the other
companies are located in Kentucky. In each of those states, more-
over, coal from other regions is purchased in large quantities, and is
thus brought into competition with the coal loecally produced.
Plainly, it is impossible to say either from the statute itself or from
any figures laid before us that interstate sales will not be preju-
dicially affected in West Virginia and Kentucky if intrastate
prices are maintained on a lower level. If it be assumed for pres-
ent purposes that there are other states or regions where the effect
may be different, the complainants are not the champions of any
rights except their own. Hatch v, Reardon, 204 U, 8. 152, 160, 161 ;
Premier-Pabst Sales Co. v. Grosscup, (May 18, 1936) — U, 8. —.

(2) The commerce clause being accepted as a sufficient source of
power, the next inguiry must be whether the power has been exer-
cised consistently with the Fifth Amendment. In the pursuit of
that inquiry, Nebbia v, New York, 291 U. 8. 502, lays down the
applicable principle. There a statute of New York preseribing a
minimum price for milk was upheld against the objection that price-
fixing was forbidden by the Fourteenth Amendment.! We found
it a sufficient reason to uphold the challenged system that *‘the con-
ditions or practices in an industry make unrestricted competition
an inadequate safeguard of the consumer’s interests, produce waste
harmful to the publie, threaten ultimately to cut off the supply of
a commodity needed by the publie, or portend the destruction of the
industry itself.”’ 291 U, 8. at p. 538.

All this may be said, and with equal, if not greater force, of the
conditions and practices in the bituminous coal industry, not only

! Hamilton v. Kentucky Distilleries Co., 861 U, 8, 148, 166: ‘‘The war
power of the United Btates, like its other powers and like the police power of
tha States, 1n subject to aggl]imblu constitutional limitations (Ex parte Milli-
gan, 4 Wall 2, 121-127; Monongahela Navigation Co. v. United Btates, 148
U. 8. 318, 336; TUnited Btates %J Joint Traffle Assn, 171 T, 8. 605, 571;

MeCray v. United States, 1056 T. 8. 27, 61; United Btates v, Cress, 243 U, 8.
818, 326); but the Fifth Amendment imposes in this respect no greater limi-
tation upon the mational power than does the Fourteenth Amendment upon
state power. In Ke or, 186 T, B. 436, 448; Carroll 4. Greenwich Tna,
Co., 189 U, B, 401; 410"’ . Brooka v. United States, 267 U, B 432, 436,
437; Nebbia v. New York, 801 U, 8. 502, 524.
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at the enactment of this statute in August, 1935, but for many years
before. Overproduction was at a point where free competition had
been degraded into anarchy, Prices had been cut so low that profit
had become impossible for all except a lucky handful. Wages came
down along with prices and with profits. There were strikes, at
times nation-wide in extent, at other times spreading over broad
areas and many mines, with the accompaniment of violence and
bloodshed and misery and bitter feeling. The sordid tale is un-
folded in many a document and treatise. During the twenty-three
years between 1913 and 1935, there were nineteen investigations or
hearings by Congress or by specially created commissions with
reference to conditions in the coal mines.* The hope of betterment
was faint unless the industry could be subjected to the compulsion
of a code. In the weeks immediately preceding the passage of this
Act the country was threatened once more with a strike of ominous
proportions. The plight of the industry was not merely a menace
to owners and to mine workers: it was and had long been a menace
to the public, deeply concerned in a steady and uniform supply of
& fuel so vital to the national economy.

Congress was not condemned to inaction in the face of price wars
and wage wars so pregnant with disaster. Commerce had been
choked and burdened; its normal flow had been diverted from one
state to another; there had been bankruptey and waste and ruin
alike for capital and for labor, The liberty protected by the Fifth
Amendment does not include the right to persist in this anarchic
riot. ““When industry is grievously hurt, when producing con-
cerns fail, when unemplﬂymani mounts and communities dependent
ypon profitable production are prostrated, the wells of commerce
go dry.”” Appalachian Coals, Inc. v. United States, 288 U. 8. 344,
372. The free competition so often figured as a social good imports
order and moderation and a decent regard for the welfare of the
group. Cf. The Sugar Institute, Inc. v. United States, — U. 8. —,
March 30, 1936. There is testimony in these records, testimony even
by the assailants of the statute, that only through a system of regu-
lated prices can the industry be stabilized and set upon the road
of orderly and peaceful progress.® If further facts are looked for,

*The dates and titles are given in the brief for the Government in No.
636, at pp. 15-18,

8ee also the Report of the Fifteenth Annual Meeting of the National
Coal Association, October 26-27, 1084, and the statement of the resolutions
adopted at the Sixteenth Annual Meeting as reported at hearings preliminary
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they are narrated in the findings as well as in congressional reports
and a mass of pdblic records.* After making every allowance for
difference of opinion as to the most efficient cure, the student of the
subject is confronted with the indisputable truth that there were
ills to be corrected, and ills that had a direct relation to the main-
tenance of commerce among the states without frietion or diver-
sion. An evil existing, and also the power to correct it, the law-
makers were at liberty to use their own discretion in the selection
of the means.®

(3) Finally, and in answer to the third objection to the statute
in its price-fixing provisions, there has been no excessive delegation
of legislative power. The prices to be fixed by the Distriet Boards
and the Commission must conform to the following standards : they
must be just and equitable; they must take account of the weighted
average cost of produetion for each minimum priee area; they
must not be unduly prejudicial or preferential as between distriots
or as between producers within a district; ‘and they must reflect
s nearly as possible the relative market value of the various kinds,
qualities and sizes of coal, at points of delivery in each ecommon
consuming market area; to the end of affording the producers in
the several districts substantially the same opportunity to dispose
of their coals on a competitive basis as has heretofore existed. The
minimum for any distriet shall yield a return, per net ton, not less
than the weighted average of the total costs per net ton of the ton-
nage of the minimum price area; the maximum for any mine, if a
maximum is fixed, shall yield a return not less than cost plus a
reasonable profit, asonable prices can as easily be ascertained
for coal as for the carriage of bassengers or property under the
Interstate Commerce Act, or for the services of brokers in the
stockyards (Tagg Bros. Moorhead v, United States, 280 U, 8.
to the passage of this Aot Hearings before & Bubcommittes of the Committes

on Ways and Means, House of resentatives, T4th o 88, lat Bession, on
H. . 8479, pp. 20, 152, o 4 e S

4 There is significance in the many bills proposed to the Congress after
Painstaking roports during successive national administrations with a view to
the regulation of the coal industry by Congressional action, B, 2557, Octohar
4, 1021, 67th Cong,, 1st Bess.; 8, 3147, February 18, 1928, 67th Cong,,
2nd Sess,; H. R. 9222, February 11, 1926, 69th Cong., 1st Hess.; H. R. 118688,
May 4, 1926 (8, 4177), 69th Cong,, 1at Bess.; 8. 2035, January 7, 1932
(H. R. 7636), 72nd Cong., 1st Bess.; also same pession H. R. 12916 and 9924,

8 Price control, like any other form of diserimination, is unconstitutional
only if arbitrary, diseriminatory or demonstrably irrelevant to the poliey the
legislature is free to adopt, and hence an unnecessary and unwarranted inter.
ference with individual liberty.”” Nebbia v, New York, supra, at p. 538,
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420), or for the use of dwellings under the Emergency Rent Laws
(Block v. Hirsh, 256 1. 8, 185, 157 ; Marcus Brown Co. v. Feldman,
256 U. 8. 170; Levy Leasing Co. v. Siegel, 258 U. 8. 242),
adopted at a time of excessive scarcity, when the laws of supply and
demand no longer gave a measure for the ascertainment of the rea-
sonable, The standards established by this Act are quite as definite
as others that have had the approval of this court. New York Cen-
tral Securities Corporation v, United States, 287 U, 8. 12, 24; Fed-
eral Radio Commission v. Nelson Bros. Bond & Mortgage Co., 289
U. 8. 266, 286; Tagg Bros. & Moorhead v, United States, supra;
Mahler v. Eby, 264 U. 8. 32. Certainly a bench of judges, not
experts in the coal business, cannot say with assurance that
members of a commission will be unable, when advised and in-
formed by others experienced in the industry, to make the standards
workable, or to overcome through the development of an adminis-
trative technique many obstacles and difficulties that might be
baffling or confusing to inexperience or ignorance.

The price provisions of the Aet are contained in a chapter known
as Part II. The final subdivisions of that part enumerate certain
forms of conduet which are denounced as ‘““unfair methods of com-
petition”. For the most part the prohibitions are ancillary to the
fixing of a minimum price. The power to fix a price carries with
it the subsidiary power to forbid and prevent evasion. Cf. Unifed
States v, Ferger, 250 U. 8, 199. The few prohibitions that may be
viewed as separate are directed to situations that may never be
realized in practice. None of the complainants threatens or ex-
presses the desire to do these forbidden acts. As to those phases
of the statute the suits are premature,

Second: The next inquiry must be whether Part I of the statute
which creates the administrative agencies, and Part II, which has
to do in the main with the price-fixing machinery, as well as pre-
liminary sections levying a tax or penalty, are separable from Part
III, which deals with labor relations in the industry, with the re-
sult that what is earlier would stand if what is later were to fall.

The statute prescribes the rule by which construction shall be
governed. “‘If any provision of this Act, or the applieation thereof
to any person or circumstances, is held invalid, the remainder of
the Act and the application of such provisions to other persons or
circumstances shall not be affected thereby'. §15. The rule is
not read as an inexorable mandate, Dorehy v. Kansas, 264 U, 8.
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286, 290; Utah Power & Light Co. v, Pfost, 286 U, 8. 165, 184
Railroad Retirement Board v. Alton R. Co., 295 U, 8. 330, 362.
It creates a ‘‘presumption of divisibility’’, which is not applied
mechanically or in a manner to frustrate the intention of the law-
makers. Even so, the burden is on the litigant who would escape
its operation. Here the probabilities of intention are far from over-
coming the force of the presumption. They fortify and confirm it. A
confirmatory token is the formal division of the statute into ““Parts’’
separately numbered. Part ITI which deals with labor is physi-
cally separate from everything that goes before it. But more con-
vineing than the evidences of form and strueture, the division into
chapters and sections and paragraphs, each with its proper subject
matter, are the evidences of plan and function. Part II, which
deals with prices, is to take effect at once, or as soon as the adminis-
trative agencies have finished their administrative work. Part III
in some of its most significant provisions, the section or subdivision
in respect of wages and the hours of labor, may never take effect
at all. This is elear beyond the need for argument from the mere
reading of the statute. The maximum hours of labor may be fixed
by agreement between the producers of more than two thirds of
the annual national tonnage production for the preceding ealendar
year and the representatives of more than one half the mine work-
ers. Wages may be fixed by agreement or agreements negotiated
by collective bargaining in any district or group of two or more
districts between representatives of producers of more than two
thirds of the annual tonnage production of such districts or each of
such districts in a contracting group during the preceding calendar
year, and representatives of the majority of the mine workers
therein. It is possible that none of these agreements as to hours
and wages will ever be made. If made, they may not be completed
for months or even years. In the meantime, however, the provisions
of Part IT will be continuously operative, and will determine prices
in the industry, Plainly, then, there was no intention on the part of
the framers of the statute that prices should not be fixed if the pro-
visions for wages or hours of labor were found to be invalid.
Undoubtedly the rules as to labor relations are important pro-
visions of the statute. Undoubtedly the law-makers were anxious
that provisions so important should have the foree of law. But
they announced with all the directness possible for words that they
would keep what they could have if they could not have the whole.
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Stabilizing prices would go a long way toward stabilizing labor
relations by giving the producers capacity to pay a living wage.®
To hold otherwise is to ignore the whole history of mining. All
in vain have official committees inquired and reported in thousands
of printed pages if this lesson has been lost. In the face of that
history the court is now holding that Congress would have been
unwilling to give the force of law to the provisions of Part II,
which were to take effect at onee, if it could not have Part III,
which in the absence of agreement between the employers and the
miners would never take effect at all. Indeed, the prevailing
opinion goes so far, it seems, as to insist that if the least provision
of the statute in any of the three chapters is to be set aside as void,
the whole statute must go down, for the reason that everything
from end to end, or everything at all events beginning with sec-
tion 4, is part of the Bituminous Coal Code, to be swallowed at a
single draught, without power in the eommission or even in the
court to abate a jot or tittle, One ecan only wonder what is left
of the ‘‘presumption of divisibility’” which the law-makers were at
pains to establish later on. Cedes under the National Recovery
Act are not a genuine analogy. The Recovery Act made it man-
datory (§ 7a) that every code should contain provisions as to labor,
including wages and hours, and left everything else to the disere-
tion of the codifiers. Wages and hours in such circumstances were
properly described as ‘‘essential features of the plan, its very bone
and sinew' (Schechter Poultry Corporation v, United States,
Swpra, concurring opinion, p. 555), which taken from the body of
a code would cause it to collapse. Here on the face of the statute
the price provisions of one Part and the labor provisions of the

¢ At a hearing before a Subcommittes of the Committes on Ways and Means,
House of Representatives, 74th Congress, First Beudun; on H, R, 8479, counsel

for the United Mine Workers of Ameriea, who had codperated in the drafting
of the Aet, said (p. a8):

‘“We have, s can be well understood, a provision of this sode dealing with
labor relations at the mines, We think that is justified i wo think it is im.

saible to conceive of any regulation of this industry that does not provide
or regulation of labor relations at the mines. I realize that whils it may be
contested, yet I feel that it is going to be sustained,

“*Also, there is a Provision in this act that if this act, or any part of it, is
declared to be invalid as affecting any person or persons, the rest of it will
be valid; and if the other provisions of this act still stan and the labor pro.
visions are struck down, weo still want the not, because it stabilizes the industry
and cnables us to negotiate with them on a basis which will at least be
different from what we have been confronted with sinee April, and that is a
l:iinimllna.ﬁnn to even negotiate a labor wage scalo because they elaim they are
osing monay,

‘'If the labor provisions go down, we still want the industry stabilized so
that our union may negotiate with them on the basis of a living American
wage standard.'’
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other (the two to be administered by separate agencies) are made
of equal rank, ]

What is true of the sections and subdivisions that deal with wages
and the hours of labor is true also of the other provisions of the
same chapter of the Aet. Employees are to have the right to or-
ganize and bargain collectively through representatives of their
own choosing, and shall be free from interference, restraint or co-
ercion of employers, or their agents, in the designation of such
representatives, or in self-organization or in other conecerted activi-
ties for the purpose of collective bargaining or other mutual aid or
protection, and no employee and no one seeking employment shall
be required as a condition of employment to join any company
union. No threat has been made by any one to do violenee to the
enjoyment of these immunities and privileges. No attempt to vio-
late them may be made by the complainants or indeed by any one
else in the term of four years during which the Act is to remain in
foree. By another subdivision employees are to have the right of
peaceable assemblage for the discussion of the principles of eollec-
tive bargaining, shall be entitled to select their own check-weigh-
man to inspect the weighing or measuring of coal, and shall not
be required as a condition of employment to live in company houses
or to trade at the store of the employer. None of these privileges
or immunities has been threatened with impairmént. No attempt
to impair them may ever be made by any one.

Analysis of the statute thus leads to the conclusion that the pro-
visions of Part III, so far as summarized, are separable from Parts
I and II, and that any declaration in respect of their validity or
invalidity under the commerce clause of the Constitution or under
any other section will anticipate a controversy that may never be-
come real. This being so, the proper course is to withhold an ex-
pression of opinion until expression becomes necessary. A different
situation would be here if a portion of the statute, and a portion
sufficient to uphold the regulatory penalty, did not appear to be
valid. If the whole statute were a nullity, the complainants would
be at liberty to stay the hand of the tax-gatherer threatening to
collect the penalty, for collection in such circumstances would be
& trespass, an illegal and forbidden act. Child Labor Taz Case,
259 U. 8. 20; Hill v, Wallace, 259 U. 8. 44, 62; Terrace v. Thomp-
son, 263 U. 8. 197, 215; Pierce v. Society of Sisters, 268 U, 8. 510
936. It would be no answer to say that the complainants might
avert the penalty by declaring themselves code members (§ 8) and

“a
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L]
fighting the statute afterwards. In the eircumstances supposed
there would be no power in the national government to put that
constraint upon them, The Act by hypothesis being void in all its
parts as a regulatory measure, the complainants might stand their
ground, refuse to sign anything, and resist the onslaught of the
collector as the aggression of a trespasser. But the ecase as
it comes to us assumes a different posture, a posture incon-
sistent with the commission of a trespass either present or pros-
pective. The hypothesis of complete invalidity has been shown to be
unreal. The price provisions being valid, the complainants were
under a duty to come in under the code, whether the provisions as
to labor are valid or invalid, and their failure to come in has ex-
posed them to a penalty lawfully imposed. They are thus in no
position to restrain the acts of the eollector, or to procure a judg-
ment defeating the operation of the statute, whatever may be the
fate hereafter of particular provisions not presently enforeible.
The right to an injunction failing, the suits must be dismissed.
Nothing more is needful—mo pronouncement more elaborate—for
a disposition of the controversy.

A last assault upon the statute is still to be repulsed. The com-
plainants take the ground that the Act may not coeree them through
the imposition of a penalty into a seeming recognition or acceptance
of the code, if any of the code provisions are invalid, however sep-
arable from others. I cannot yield assent to a position so extreme.

«It is one thing to impose a penalty for refusing to come in under a
code that is void altogether. It is a very different thing if a penalty
is imposed for refusing to come in under a code invalid at the utmost
in separable provisions, not immediately operative, the right to

_contest them being explicitly reserved. The penalty in those cir-
cumstances is adopted as a lawful sanction to eompel submission to
a statute having the quality of law. A sanction of that type is
the one in controversy here. So far as the provisions for collec-
tive bargaining and freedom from coercion are concerned, the same
duties are imposed upon employers by § 9 of the statute whether
they come in under the code or not. So far as code members are
subject to regulation as to wages and hours of labor, the force of
the eomplainants’ argument is destroyed when reference is made
to those provisions of the statute in which the effect of recognition
and acceptance is explained and limited. By § 8 of the Act, ‘‘No
producer shall by reason of his acceptance of the code provided for
in seetion 4 or of the drawback of taxes provided for in section 3
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of this Aet be held to be precluded or estopped from contesting the
constitutionality of any provision of said code, or its validity as
applicable to said producer,’’ These provisions are reinforced and
made more definite by §§ 5 (¢) and 6 (b), which so far as presently
material are quoted in the margin." For the subscriber to the code
who is doubtful as to the validity of some of its requirements, there
is thus complete protection. If this might otherwise be uncertain,
it would be made clear by our decision in Ez parte Young, 209
U. 8, 123, which was applied in the court below at the instanece
and for the benefit of one of these complainants to give relief
against penalties aceruing during suit.  Helvering v, Carter,
No. 651. Finally, the adequacy of the remedial devices is made
even more apparent when one remembers that the attack upon
the statute in its labor regulations assumes the existence of a
controversy that may never become actual. The failure to agree
upon a wage seale or upon maximum hours of daily or weekly labor
may make the statutory scheme abortive in the very phases and as-
pects that the court has chosen to condemn. What the code will
provide as to wages and hours of labor, or whether it will provide
anything, is still in the domain of propheey. The opinion of the
court begins at the wrong end. To adopt a homely form of words,
the eomplainants have been erying before they are really hurt.
My vote is for affirmanece,

I am authorized to state that Mr. Justice Brawpeis and Mr.
Justice SToNE join in this opinion,

7§56 (e}, '""Any producer whose membership in the ecode and whose right
to a drawback on the taxes ns provided under this Aect has been canceled,
shall have the right to have his membership restored upon payment by him
of all taxes in full for the time during which it shall ba found by the Com-
mission that his violation of the code or of any regulation thereunder, the ob-
servance of which is required by ita terms, shall have continned, In making
its findings under this subsection the Commission shall state specifically (1)
the period of time during which suel’ violation continued, and (2) the nmount
of taxes required to be paid to bring about reinstatement as a code member.??

§6(b)., '“Any person aggrieved by an order issued by the Commission or
Lahor Board in n proceeding to which such person is o party may obtain a
review of such order in the Cirenit Court of Appeals of the United States,
within any eircuit wherein such person resides or has his principal place of
business, or in the United States Court of Appeals for the District of Co-
lumbia, by filing in such court, within sixty doys after the entry of such order,
a written petition praying that the order of the Commission or Labor Board
be modified or pet aside in whole or in part. . . . The judgment and de-
eree of the court, nffirming, modifying, and enforcing or setting aside, 1n
whole or in part, any such order of the Commission or Labor Board, as the
ense may be, shall be final, subject to review by the Supreme Court of the
United States upon certiorari or certification ns provided in seetions 230 and
240 of the Judicial Code, ns amended (U, 8, C, title 28, secs. 848 and 347.) 7'
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Mr. Justice SurHERLAND delivered the opinion of the Court.

' The purposes of the *‘Bituminous Coal Conservation Aect of
1935", involved in these suits, as declared by the title, are to stabi-
lize the bituminous coal-mining industry and promote its inter-
state commerce ; to provide for cooperative marketing of bituminous
coal ; to levy a tax on such coal and provide for a drawback under
certain conditions; to declare the production, distribution, and use
of such coal to be affected with a national public interest; to con-
serve the national resources of such coal ; to provide for the general
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welfare, and for other purposes. O, 824, 49 Stat. 991, The consti-
tutional validity of the aet is challenged in each of the suits,

Nos. 636 and 651 are cross-writs of certiorari in a stockholder’s
suit, brought in the Supreme Court of the District of Columbia by
Carter against the Carter Coal Company and some of its officers,
Guy T. Helvering (Commissioner of Internal Revenue of the United
States), and certain other officers of the United States, to enjoin
the coal company and its officers named from filing an acceptance
of the code provided for in said act, from paying any tax imposed
upon the coal company under the authority of the act, and from
complying with its provisions or the provisions of the code. The
bill sought to enjoin the Commissioner of Internal Revenue and the
other federal officials named from proceeding under the act in par-
ticulars specified, the details of which it is unnecessary to state.

No. 649 is a suit brought in a federal district court in Kentueky
by petitioners against respondent collector of internal revenue for
the district of Kentucky, to enjoin him from collecting or attempting
to collect the taxes sought to be imposed upon them by the aet,
on the ground of its unconstitutionality,

No. 650 is a stockholder’s suit brought in the same court against
the coal company and some of its officers, to secure a mandatory
injunction against their refusal to accept and operate under the
provisions of the Bituminous Coal Code prepared in pursuance of
the act. :

By the terms of the act, every produecer of bituminous coal
within the United States is brought within its provisions.

Section 1 is a detailed assertion of circumstances thought to
Justify the act. It declares that the mining and distribution of bi-
tuminous coal throughout the United States by the producer are
affected with a national publie interest ; and that the service of such
coal in relation to industrial activities, transportation facilities,
health and comfort of the people, conservation by controlled pro-
duction and economical mining and marketing, maintenance of just
and rational relations between the publie, owners, producers and
employees, the right of the publie to constant and adequate supplies
of coal at reasonable prices, and the general welfare of the nation,
require that the bituminous coal industry should be regulated as the
act provides,
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Section 1, among other things, further declares that the produe-
tion and distribution by producers of such coal bear upon and di-
reetly affect interstate commerce, and render regulation of produe-
tion and distribution imperative for the protection of such com-
meree; that certain features conneeted with the production, distri-
bution, and marketing have led to waste of the national coal re-
sources, disorganization of interstate commerce in such coal, and
burdening and obstructing interstate commerce therein; that prae-
tices prevailing in the production of such coal directly affect inter-
state commerce and require regulation for the protection of that
commerce; and that the right of mine workers to organize and col-
lectively bargain for wages, hours of labor, and conditions of em-
ployment should be guaranteed in order to prevent constant wage
cutting and disparate labor costs detrimental to fair interstate com-
petition, and in order to avoid obstructions to interstate commerce
that reeur in industrial disputes over labor relations at the mines.
These declarations constitute not enactments of law, but legislative
averments by way aof inducement to the enactment which follows,

The substantive legislation beging with § 2, which establishes in
the Department of the Interior & National Bituminous Coal Com-
mission, to be appointed and constituted as the section then spe-
cifically provides. Upon this commission is conferred the power
to hear evidence and find facts upon which its orders and actions
may be predicated.

Section 3 provides:

“‘There is hereby imposed upon the sale or other disposal of all
bituminous coal produced within the United States an excise tax
of 15 per centum on the sale price at the mine, or in the ease of cap-
tive coal the fair market value of such coal at the mine, such tax,
subjeet to the later provisions of this seetion, to be payable to the
United States by the producers of such coal, and to be payable
monthly for each ealendar month, on or before the first business
day of the second succeeding month, and under such regulations,
and in such manner, as shall be preseribed by the Commissioner of
Internal Revenue: Provided, That in the case of captive coal pro-
duced as aforesaid, the Commissioner of Internal Revenue shall fix
a price therefor at the current market price for the comparable
kind, quality, and size of coals in the loeality where the same is
produced : Provided further, That any such coal producer who has
filed with the National Bituminous Coal Commission his aceceptance
. of the code provided for in section 4 of this Aect, and who acts in
compliance with the provisions of such code, shall be entitled to a
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drawback in the form of a eredit upon the amount of such tax
payable hereunder, equivalent to 90 per centum of the amount of
such tax, to be allowed and deducted therefrom at the time settle-
ment therefor is required, in such manner as shall be preseribed by
the Commissioner of Internal Revenue, Such right or benefit of
drawback shall apply to all coal sold or disposed of from and after
the day of the producer’s filing with the Commission his acceptance
of said eode in such form of agreement as the Commission may pre-
seribe. No producer shall by reason of his acceptance of the code
provided for in section 4 or of the drawback of taxes provided in
section 3 of this Act be held to be precluded or estopped from con-
testing the constitutionality of any provision of said code, or its
validity as applicable to such producer.'

Section 4 provides that the commission shall formulate the elabo-
rate provisions contained therein into a working agreement to be
known as the Bituminous Coal Code. These provisions require the
organization of twenty-three coal districts, each with a distriet
board the membership of which is to be determined in a manner
pointed out by the act. Minimum prices for coal are to be estab-
lished by each of these boards, which is authorized to make such
classification of coals and price variation as to mines and eonsuming
market areas as it may deem proper. ‘“‘In order to sustain the
stabilization of wages, working conditions, and maximum hours of
labor, said prices shall be established so as to yield a return per
net ton for each district in a minimum price area, as such distriets
are identified and such area is defined in the subjoined table desig-
nated ‘Minimum-price area table’, equal as nearly as may be to the
weighted average of the total costs, per net ton, determined as here-
inafter provided, of the tonnage of such minimum price area. The
computation of the total costs shall include the cost of labor, sup-
plies, power, taxes, insurance, workmen’s compensation, royalties,
depreciation, and depletion (as determined by the Bureau of In-
ternal Revenue in the computation of the Federal income tax) and
all other direct expenses of production, coal operators’ association
dues, district board assessments for Board operating expenses only
levied under the code, and reasonable costs of selling and the cost
of administration.”” The district board must determine and adjust
the total cost of the ascertainable tonnage produced in the distriet
80 as to give effect to any changes in wage rates, hours of employ-
ment, or other factors substantially affecting costs, which may have
been established since January 1st, 1934,
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Without repeating the long and involved provisions with regard
to the fixing of minimum prices, it is enough to say that the act
confers the power to fix the minimum price of coal at each and
every coal mine in the United States, with such price variations
as the board may deem necessary and proper. There is also a pro-
vision authorizing the commission, when deemed neceasary in the
public interest, to establish maximum prices in order to protect the
consumer against unreasonably high prices,

All sales and contracts for the sale of coal are subject to the
code prices provided for and in effect when such sales and con-

. tracts are made. Various unfair methods of competition are de-
fined and forbidden.

The labor provisions of the code, found in Part IIT of the same
section, require that in order to effectuate the purposes of the act
the distriet boards and code members shall accept specified eondi-
tions contained in the code, among which are the following :

Employees to be given the right to organize and bargain col-
lectively, through representatives of their own choosing, free from
interference, restraint, or coercion of employers or their agents in
respect of their concerted activities, .

Such employees to have the right of peaceable assemblage for
the discussion of the principles of collective bargaining and to se-
lect their own check-weighman to inspect the weighing or measuring
of coal,

A labor board is created, consisting of three members, to be ap-
pointed by the President and assigned to the Department of Labor.
Upon this board is conferred authority to adjudicate disputes aris-
ing under the provisions just stated, and to determine whether or
not an organization of employees had been promoted, or is con-
trolled or dominated by an employer in its organization, manage-
ment, poliey, or election of representatives. The board ‘‘may order
& code member to meet the representatives of its employees for the
purpose of eollective bargaining,’’

Subdivision (g) of Part ITI provides:

““Whenever the maximum daily and weekly hours of labor are
agreed upon in any contract or contracts negotiated between the
producers of more than two-thirds the annual national tonnage pro-
duction for the preceding calendar year and the representatives of

more than one-half of the mine workers employed, such maximum
hours of labor shall be accepted by all the eode members. The
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wage agreement or agreements negotiated by collective bargaining
in any distriet or group of two or more distriets, between representa-
tives of producers of more than two-thirds of the annual tonnage
production of such district or each of such distriets in a contracting
group during the preceding calendar year, and representatives of
the majority of the mine workers therein, shall be filed with the
Labor Board and shall be accepted as the minimum wages for the
various classifications of labor by the code members operating in
such distriet or group of distriets.'

The bill of complaint in Nos. 636 and 651 was filed in the Su-
preme Court of the Distriet of Columbia on August 31, 1935, the
day after the Coal Conservation Act eame into effect. That court,
among other things, found that the suit was brought in good faith ;
that if Carter Coal Company should join the code it would be com-
pelled to cancel existing contracts and pay its proportionate share
of administering the code; that the production of bituminous coal
is a local activity carried on within state borders; that coal is the
nation’s greatest and primary source of energy, vital to the publie
welfare, of the utmost importance to the industrial and economic
life of the nation and the health and comfort of its inhabitants ; and
that its distribution in interstate commerce should be regular, con-
tinuous, and free of interruptions, obstructions, burdens, and re-
straints,

Other findings are to the effect that such coal is generally sold
f.0.b. mine, and the predominant portion of it shipped outside the
state in which it is produced; that the distribution and marketing
is predominantly interstate in character, and that the intrastate
distribution and sale are so connected that interstate regulation
cannot be accomplished effectively unless tranactions of intrastate
distribution and sale be regulated.

The court further found the existence of a condition of unre-
strained and destructive competition in the system of distribution
and marketing such coal, and of destructive price-cutting, burden-
ing and restraining interstate commerce and dislocating and divert-
ing its normal flow,

The court concluded as a matter of law that the bringing of the
suit was not premature; that the plaintiff was without legal remedy,
and rightly invoked relief in equity; that the labor provisions of
the act and code were unconstitutional for reasons stated, but the
price-fixing provisions were valid and constitutional ; that the labor
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provisions are separable; and, since the provisions with respect to
price-fixing and unfair competition are valid, the taxing provisions
of the act could stand. Therefore, except for granting a perma-
nent injunction against collection of the *‘taxes’ acerued during
the suit (Ez parte Young, 209 U. 8, 123, 147-148), the court denied
the relief sought, and dismissed the bill,

Appeals were taken to the United States Court of Appeals for
the Distriet of Columbia by the parties; but pending hearing and
submission in that court, petitions for writs of certiorari were pre-
sented asking us to review the decree of the Supramn;. Court of the
Distriet without awaiting such hearing and submission. Because of
the importance of the question and the advantage of a speedy final
determination thereof, the writs were granted. — T, 8. —,

The remaining two suits (Nos. 649 and 650), involving the same
questions, were brought in the federal District Court for the West-
ern District of Kentucky. That court held the act valid and con-
stitutional in its entirety and entered a decree accordingly. 12 F.
Supp. 570. Appeals were taken to the Circuit Court of Appeals
for the Sixth Circuit; but, as in the Carter case and for the same
reasons, this court granted writs of certiorari in advance of hearing
and submission. — U, 8, —,

The questions involved will be considered under the following
heads :

1. The right of stoekholders to maintain suits of this character.

2, Whether the suits were prematurely brought.

3. Whether the exaction of 15 per centum on the sale price of
coal at the mine is a tax or a penalty.

4. The purposes of the act as set forth in § 1, and the authority
vested in Congress by the Constitution to effectuate them.

5. Whether the labor provisions of the act can be upheld as an
exercise of the power to regulate interstate commerce,

6. Whether subdivision (g) of Part IIT of the Code, is an un-
lawful delegation of power. ’ !

7. The constitutionality of the price-fixing provisions, and the
question of severability—that is to say, whether, if either the
group of labor provisions or‘the group of price-fixing provisions
be found constitutionally invalid, the other can stand as separable.

First. In the Carter case (Nos. 636 and 651) the stockholder who
brought the suit had formally demanded of the board of directors
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that the company should not join the code, should refuse to pay the
tax fixed by the act, and should bring appropriate judicial pro-
ceedings to prevent an unconstitutional and improper diversion of
the assets of the company and to have determined the liability of
the company under the act. The board considered the demand, de-
termined that, while it believed the act to be unconstitutional and
economically unsound and that it would adversely affect the busi-
ness of the company if accepted, nevertheless it should accept the
code provided for by the act because the penalty in the form of a
15% tax on its gross sales would be seriously injurious and might
result in bankruptey. This action of the board was approved by a
majority of the shareholders at a special meeting called for the
purpose of considering it.

In the Tway Company cases, the company itself brought sunit to
enjoin the enforcement of the act (No. 649) ; and a stockholder
brought suit to compel the company to aceept the code and operate
under its provisions (No, 650).

Without repeating the long averments of the several bills, we are
of opinion that the suits were properly brought and were main-
tainable in a court of equity. The right of stockholders to bring
such suits under the cireumstances diselosed is settled by the recent
decision of this cotirt in Ashwander et al. v. Tennessee Valley Au-
thority, — U. 8, — (February 17, 1936), and requires no further
discussion.

Second. That the suits were not prematurely brought also is
clear, Section 2 of the act is mandatory in its requirement that the
commission be appointed by the President. The provisions of § 4
that the code be formulated and promulgated are equally manda-
tory. The so-called tax of 15% is definitely imposed, and its exac-
tion certain to ensue,

In Pennsylvania v. West Virginia, 262 U. S, 553, 592-595, suits
were brought by Pennsylvania and Ohio against West Virginia to
enjoin the defendant state from enforeing an act of her legislature
upon the ground that it would injuriously affect or eut off the sup-
ply of natural gas produced in her territory and carried by pipe
lines into the territory of the plaintiff states and there sold and
used. These snits were brought a few days after the West Virginia
act became effective. No order had yet been made under it by the
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Public Service Commission, nor had it been tested in sctual prac-
tice. But it appeared that the act was certain to operate as the
complainant states apprehended it would, This court held that the
suit was not premature. ‘‘One does not have to await the con-
summation of threatened injury to obtain preventive relief. If the
injury is certainly impending that is enough.’

Pierce v. Society of Sisters, 268 U, 8. 510, 535-536, involved the
constitutional validity of the Oregon Compulsory Education Act,
which required every parent or other person having control of a
child between the ages of eight and sixteen years to send him to the
public school of the distriet where he resides. Suit was brought
to enjoin the operation of the act by corporations owning and con-
ducting private schools, on the ground that their business and prop-
erty was threatened with destruction through the unconstitutional
compulsion exercised by the act upon parents and guardians, The
suits were held to be not premature, although the effective date of
the act had not yet arrived. We said—The injury to appellees
was present and very real, not a mere possibility in the remote fu-
ture. If no relief had been possible prior to the effective date of the
Act, the injury would have become irreparable. Prevention of im-
pending injury by unlawful action is a well recognized funetion
of courts of equity."’ ;.

See, also, Terrace v. Thompson, 268 U, 8. 197, 215-216; Swift &
Co. v. United States, 276 U. 8. 811, 326; Euclid v. Ambler Co., 272
U. 8. 365, 386; City Bank Co. v. Schnader, 291 U, 8, 24, 34,

Third. The so-called excise tax of 15 per centum on the sale priee
of coal at the mine, or, in the case of captive coal the fair market
value, with its drawback allowance of 13149, is clearly not a tax
but a penalty. The exaction applies to all bituminous eoal pro-
duced, whether it be sold, transported or consumed in interstate
commerce, or transactions in respect of it be confined wholly to the
limits of the state. It also applies to *‘captive coal’’—that is to
say, coal produced for the sole use of the producer.

It is very clear that the ‘“‘excise tax’’ is not imposed for
revenue but exacted as a penalty to compel complianee with the
regulatory provisions of the act. The whole purpose of the exac-
tion is to coerce what is called an agreement—which, of course, it is
not, for it lacks the essential element of consent. One who does a
thing in order to avoid a monetary penalty does not agree; he
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yields to compulsion precisely the same as though he did so to
avoid a term in jail.

The exaction here is a penalty and not a tax within the test laid
down by this court in numerous cases. Child Labor Taz Case,
259 U. 8. 20, 87-39; United States v. La Franca, 282 TU. 8, 568,
972; United States v. Constantine, 296 U, 8. 287, 293 et seq.;
United States v. Butler, 297 U. 8. 1, 70. While the lawmaker is
entirely free to ignore the ordinary meanings of words and make
definitions of his own, Karnuth v. United States, 279 U. 8. 231, 242;
Tyler v. United States, 281 U. 8, 497, 502, that device may not be
employed so as to change the nature of the acts or things to which
the words are applied. But it is not necessary to pursue the matter
further. That the ‘‘tax’’ is in fact a penalty is not seriously in
dispute. The position of the government, as we understand it,
is that the validity of the exaction does not rest upon the taxing
power but upon the power of Congress to regulate interstate com-
merce; and that if the act in respect of the labor and price-fixing
provisions be not upheld, the ‘‘tax’’ must fall with them. With
that position we agree and confine our consideration accordingly.

Fourth. Certain recitals contained in the act plainly suggest
that its makers were of opinion that its constitutionality could be
sustained under some general federal power, thought to exist, apart
from the specific grants of the Constitution. The fallacy of that
view will be apparent when we recall fundamental principles
which, although hitherto often expressed in varying forms of
words, will bear repetition whenever their accuracy seems to be
challenged. The recitals to which we refer are contained in § 1
(which is simply a preamble to the act), and, among others, are
to the effect that the distribution of bituminous coal is of na-
tional interest, affecting the health and comfort of the people
and the general welfare of the nation; that this eircumstance,
together with the necessity of maintaining just and rational re-
lations between the publie, owners, producers, and employees, and
the right of the public to constant and adequate supplies at
reasonable prices, require regulation of the industry as the act
provides. These affirmations—and the further ones that the pro-
duction and distribution of such eoal “‘directly affect interstate
commeree’’, because of which and of the wasta of the national coal
resources and other circumstances, the regulation is necessary for
the protection of such commerce—do not constitute an exertion




636 ete.
11 Carter vs. Carter Coal Co. et al. : 11

of the will of Congress which is legislation, but a recital of consid-
erations which in the opinion of that body existed and justified the
expression of its will in the present act. Nevertheless, this pre-
amble may not be disregarded. On the contrary it is important, be-
cause it makes clear, except for the pure assumption that the con-
ditions deseribed ‘‘directly’’ affect interstate commerce, that the
powers which Congress undertook to exercise are not specific but of
the most general character—namely, to protect the general publie
interest and the health and comfort of the people, to conserve pri-
vately-owned coal, maintain just relations between producers and
employees and others, and promote the general welfare, by control-
ling nation-wide production and distribution of ecoal. These, it
may be conceded, are objects of great worth; but are they ends,
the attainment of which has been committed by the Constitution
to the federal government? This is a vital question; for nothing
is more certain than that beneficient aims, however great or well
directed, can never serve in lieu of constitutional power.

The ruling and firmly established principle is that the powers
which the general government may exercise are only thoge spe-
cifically enumerated in the Constitution, and such implied powers
as are necessary and proper to carry into effect the enumerated
powers. Whether the end sought to be attained by an act of Con-
gress is legitimate is wholly a matter of constitutional power and
not at all of legislative discretion. Legislative congressional dis-
eretion begins with the choice of means and ends with the adoption
of methods and details to carry the delegated powers into effect.
The distinetion between these two things—power and discretion—
is not only very plain but very important. For while the powers
are rigidly limited to the emumerations of the Constitution, the
means which may be employed to earry the powers into effect are
not restricted, save that they must be appropriate, plainly adapted
to the end, and not prohibited by, but consistent with, the letter
and spirit of the Constitution. McCulloch v. Maryland, 4 Wheat,
316, 421. Thus, it may be said that to a constitutional end many
ways are open; but to an end not within the terms of the Consti-
tution, all ways are closed.

The proposition, often advanced and as often discredited, that
the power of the federal government inherently extends to purposes
affecting the nation as a whole with which the states severally
cannot deal or cannot adequately deal, and the related notion that
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Congress, entirely apart from those powers delegated by the Con-
stitution, may enact laws to promote the general welfare, have
never been accepted but always definitely rejected by this eourt.
Mr. Justice Story, as early as 1816, laid down the cardinal rule,
which has ever since been followed—that the general government
‘‘can claim no powers which are not granted to it by the Con-
stitution, and the powers actually granted, must be such as are
expressly given, or given by necessary implication.”” Martin v.
Hunter’s Lesses, 1 Wheat, 304, 326. In the Framers Convention,
the proposal to econfer a general power akin to that Jjust discussed
was included in Mr. Randolph’s resolutions, the sixth of which,
among other things, declared that the National Legislature ought
to enjoy the legislative rights vested in Congress by the Confedera-
tion, and ‘‘moreover to legislate in all cases to which the separate
States are incompetent, or in which the harmony of the United
States may be interrupted by the exercise of individual Legisla-
tion.”” The convention, however, declined to confer upon Congress
power in such general terms; instead of which it carefully limited
the powers which it thought wise to entrust to Congress by speci-
fying them, thereby denying all others not granted expressly or
by necessary implication. Tt made no grant of authority to Con-
gress to legislate substantively for the general welfare, United
States v. Butler, supra, p. 64; and no such authority exists, save as
the general welfare may be promoted by the exercise of the powers
which are granted. Compare Jacobsen v. Massachusetts, 197 U, 8.
1L 29,

There are many subjects in respect of which the several states
have not legislated in harmony with one another, and in which their
varying laws and the failure of some of them to act at all have
resulted in injurious confusion and embarrassment. See Addyston
Pipe & Steel Co. v. United States, 175 U. 8. 211, 232-233. The state
laws with respect to marriage and divoree present a case in point;
and the great necessity of national legislation on that subject has
been from time to time vigorously urged. Other pertinent ex-
amples are laws with respeet to negotiable instruments, desertion
and non-support, certain phases of state taxation, and others which
we do not pause to mention. In many of these fields of legislation,
the necessity of bringing the applicable rules of law into general
harmonious relation has been so great that a Commission on Uni-
form State Laws, composed of commissioners from every state in
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the Union, has for many years been industriously and successfully
working to that end by preparing and securing the passage by the
several states of uniform laws, If there be an easier and consti-
tutional way to these desirable results through congressional action,
it thus far has escaped discovery.

Replying directly to the suggestion advanced by counsel in Kan-
sas v. Colorado, 206 U, 8. 48, 89-90, to the effect that necessary
powers national in their scope must be found vested in Congress,
though not expressly granted or essentially implied, this court said :

“‘But the proposition that there are legislative powers affecting
the Nation as a whole which belong to, although not expressed in
the grant of powers, is in direct conflict with the doctrine that this
is a government of enumerated powers. That this is such a govern-
ment clearly appears from the Constitution, independently of the
Amendments, for otherwise there would be an instrument grant-
ing certain specified things made operative to grant other and dis-
tinet things. This natural construction of the original body of the
Constitution is made absolutely certain by the Tenth Amendment.
This amendment, which was seemingly adopted with prescience of
Just such contention as the present, disclosed the widespread fear
that the National Government might, under the pressure of a sup-
posed. general welfare, attempt to exercise powers which had not
been granted. With equal determination the framers intended that
no such assumption should ever find Justification in the organic act,
and that if in the future further powers seemed necessary they
should be granted by the people in the manner they had provided
for amending that act,”

The general rule with regard to the respective powers of the
national and the state governments under the Constitution, is not in
doubt, The states were before the Constitution; and, consequently,
their legislative powers antedated the Constitution. Those who
framed and those who adopted that instrument meant to carve from
the general mass of legislative powers, then possessed by the states,
only such portions as it was thought wise to confer upon the fed-
eral government; and in order that there should be no uneertainty
in respect of what was taken and what was left, the national powers
of legislation were not aggregated but enumerated—with the result
that what was not embraced by the enumeration remained vested
in the states without change or impairment, Thus, ““when it was
found necessary to establish a national government for national
purposes,’’ this court said in Munn v. Illinois, 94 U. 8. 113, 124, “‘a
part of the powers of the States and of the people of the States
was granted to the United States and the people of the United
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States, This grant operated as a further limitation upon the
powers of the States, so that now the governments of the States
possess all the powers of the Parliament of England, except such
as have been delegated to the United States or reserved by the
people.”” While the states are not sovereign in the true sense of that
term, but only guasi-sovereign, yet in respect of all powers re-
served to them they are supreme—'‘as independent of the general
government as that government within its sphere is independent of
the States.”” The Collector v. Day, 11 Wall. 113, 124. And sinece
every addition to the national legislative power to some extent de-
tracts from or invades the power of the states, it is of vital moment
that, in order to preserve the fixed balance intended by the Consti-
tution, the powers of the general government be not so extended
a8 to embrace any not within the express terms of the several grants
or the implications necessarily to be drawn therefrom. It is no
longer open to question that the general government, unlike the
states, Hommer v. Dagenhart, 247 U, 8. 251, 275, possesses no in-
herent power in respect of the internal affairs of the states; and
emphatically not with regard to legislation. The question in respect
of the inherent power of that government as to the external affairs
of the nation and in the field of international law is a wholly differ-
ent matter which it is not necessary now to consider. See, however,
Jones v. United States, 137 U, 8. 202, 212; Nishimura Ekiu v,
United States, 142 U. 8. 651, 659 ; Fong Yue Ting v. United States,
149 U. 8. 698, 705 ef seq.; Burnet v. Brooks, 288 U. 8. 378, 396.

The determination of the Framers Convention and the ratify-
ing conventions to preserve complete and unimpaired state self-
government in all matters not committed to the general govern-
ment is one of the plainest facts which emerges from the history of
their deliberations. And adherence to that determination is incum-
bent equally upon the federal government and the states. State
powers can neither be appropriated on the one hand nor abdicated
on the other. As this court said in Tezas v, White, 7 Wall, 700, 725—
““the preservation of the States, and the maintenance of their gov-
ernments, are as much within the design and care of the Constitu-
tion as the preservation of the Union and the maintenance of the
National goverment. The Constitution, in all its provisions, looks
to an indestructible Union, composed of indestructible States,”’
Every journey to a forbidden end begins with the first step; and
the danger of such a step by the federal government in the direetion
of taking over the powers of the states is that the end of the jour-
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ney may find the states so despoiled of their powers, or—what may
amount to the same thing—so relieved of the responsibilities which
possession of the powers necessarily enjoins, as to reduce them to
little more than geographical subdivisions of the national domain.
It is safe to say that if, when the Constitution was under considera.
tion, it had been thought that any such danger lurked behind its
plain words, it would never have been ratified.

And the Constitution itself is in every real sense a law—the law-
makers being the people themselves, in whom under our system all
political power and sovereignty primarily resides, and through
whom such power and sovereignty primarily speaks. It is by that
law, and not otherwise, that the legislative, executive, and judicial
agencies which it created exercise such political authority as they
have been permitted to possess. The Constitution speaks for itself
in terms so plain that to misunderstand their import is not rationally
possible. ‘“We the People of the United States’’, it says, ‘““do
ordain and establish this Constitution . , ."” Ordain and es-
tablish! These are definite words of enactment, and without more
would stamp what follows with the dignity and character of law,
The framers of the Constitution, however, were not content to let
the matter rest here, but provided explieitly—‘‘ This Constitution,
and the Laws of the United States which shall be made in Pursu-
ance thereof; . . . shall be the supreme Law of the Land; . . .»
The supremacy of the Constitution as law is thus declared without
qualification. That supremacy is absolute; the supremacy of a
statute enacted by Congress is not absolute but conditioned upon its
being made in pursuance of the Constitution. And a judieial tri-
bunal, clothed by that instrument with complete judicial power, and,
therefore, by the very nature of the power, required to ascertain
and apply the law to the facts in every case or proceeding properly
brought for adjudication, must apply the supreme law and reject
the inferior statute whenever the two conflict, In the discharge
of that duty, the opinion of the lawmakers that a statute passed
by them is valid must be given great weight, Adkins v. Children’s
Hospital, 261 U. 8. 525, 944; but their opinion, or the court’s
opinion, that the statute will prove greatly or generally beneficial
is wholly irrelevant to the inquiry. Schechter v. United States,
295 U. 8. 495, 549550,

We have set forth, perhaps at unnecessary length, the foregoing
principles, because it seemed necessary to do so in order to demon-
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strate that the general purposes which the act recites, and which,
therefore, unless the recitals be disregarded, Congress undertook
to achieve, are beyond the power of Congress except so far, and
only so far, as they may be realized by an exercise of some specific
power granted by the Constitution. Proceeding by a process of
elimination, which it is not necessary to follow in detail, we shall
find no grant of power which authorizes Congress to legislate in
respeet of these general purposes unless it be found in the com-
merce clause—and this we now consider,

Fifth. Since the validity of the act depends upon whether it is
a regulation of interstate commerce, the nature and extent of the
power conferred upon Congress by the commerce clause becomes
the determinative question in this branch of the case, The com-
merce clause vests in Congress the power—**To regulate Commeree
with foreign Nations, and among the several States, and with the
Indian Tribes.”” The function to be exercised is that of regulation.
The thing to be regulated is the commerce deseribed. In exercising
the authority conferred by this elause of the Constitution, Congress
is powerless to regulate anything which is not eommerce, as it is
powerless to do anything about commeree which is not’refulation,
We first inquire, then—What is commerce! The term, as this court
many times has said, is one of extensive import. No all-embracing
definition has ever been formulated. The question is to be ap-
proached both affirmatively and negatively—that is to say, from
the points of view as to what it includes and what it exeludes.

In Gibbons v. Ogden, 9 Wheat, 1, 189-190, Chief Justice Marshall
said ;

‘“Commerce, undoubtedly, is traffie, but it is something more:
it is intercourse. It deseribes the commercial intercourse between
nations, and parts of nations, in all its branches, and is regulated
by preseribing rules for carrying on that intercourse, e

As used in the Constitution, the word *‘ commerce’’ is the equiva-
lent of the phrase “‘intercourse for the purposes of trade'’, and in-
cludes transportation, purchase, sale, and exchange of commodities
between the citizens of the different states. And the power to regu-
late commerce embraces the instruments by which commerce is
carried on. Welton v. State of Missouri, 91 U, 8. 275, 280; Addys-
ton Pipe & Steel Co. v, United States, 175 U. S. 211, 241; Hopkins
v. United States, 171 U, 8. 578,597. In Adair v. United States,
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208 U. 8. 161, 177, the phrase ‘‘Commerce among the several
States’’ was defined as comprehending ‘‘traffic, intercourse, trade,
navigation, communication, the transit of persons and the trans-
mission of messages by telegraph—indeed, every species of com-
mereial intercourse among the several States.”’ In Veazie ef al. v.
Moor, 14 How. 568, 573-574, this court, after saying that the phrase
could never be applied to transactions wholly internal, significantly
added: ‘““Nor can it be properly concluded, that, because the
products of domestic enterprise in agriculture or manufactures,
or in the arts, may ultimately become the subjeets of foreign com-
merce, that the control of the means or the encouragements by
which enterprise is fostered and protected, is legitimately within
the import of the phrase foreign commerce, or fairly implied in
any investiture of the power to regulate such commerce, A pre-
tension as far reaching as this, would extend to contracts between
citizen and citizen of the same State, would control the pursuits of
the planter, the grazier, the manufacturer, the mechanie, the im-
mense operations of the collieries and mines and furnaces of the
country; for there is not one of these avocations, the results of
which may not become the subjects of foreign commerce, and be
borne either by turnpikes, canals, or railroads, from point to point
within the several |States, towards an ultimate destination, like the
one above mentioned, . . . :

The distinetion between manufacture and commerce was dis-
cussed in Kidd v. Pearson, 128 U. 8. 1, 20, 21, 22; and it was said:

**No distinetion is more popular to the common mind, or more
clearly expressed in economic and political literature, than that be-
tween manufacture and commerce. Manufacture is transformation
—the fashioning of raw materials into a change of form for use.
The functions of ecommerce are different. . . . If it be held
that the term includes the regulation of all such manufactures as
are intended to be the subject of commercial transactions in the
future, it is impossible to deny that it would also inelude all pro-
ductive industries that contemplate the same thing. The result
would be that Congress would be invested, to the exclusion of the
States, with the power to regulate, not only manufactures, but also
agriculture, hortieulture, stock raising, domestic fisheries, mining
—in short, every branch of human industry., For is there one of
them that does not contemplate, more or less clearly, an interstate
or foreign market! Does not the wheat grower of the Northwest
and the cotton planter of the South, plant, eultivate, and harvest his
erop with an eye on the prices at Liverpool, New York, and Chi-
cago? The power being vested in Congress and denied to the
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States, it would follow as an inevitable result that the duty would
devolve on Congress to regulate all of these delicate, multiform
and vital interests—interests which in their nature are and must be
loeal in all the details of their suceessful management.'’

And then, as though foreseeing the present controversy, the
opinion proceeds:

““ Any movement toward the establishment of rules of production
in this vast ecountry, with its many different climates and oppor-
tunities, could only be at the sacrifice of the peculiar advantages
of a large part of the localities in it, if not of every one of them.
On the other hand, any movement toward the local, detailed and
incongruous legislation required by such interpretation would be
about the widest possible departure from the declared object of the
clause in gquestion. Nor this alone, Even in the exercise of the
power contended for, Congress would be confined to the regulation,
not of certain branches of industry, however numerous, but to
those instances in each and every branch where the producer con-
templated an interstate market. . . . A situation more para-
Iyzing to the state governments, and more provocative of conflicts
between the general government and the States, and less likely to
have been what the framers of the Constitution intended, it would
be diffieult to imagine,"’

Chief Justice Fuller, speaking for this court in United States v.
E. €. Knight Co., 156 U. 8. 1, 12, 13, said :

““Doubtless the power to control the manufacture of a given
thing involves in a certain sense the control of its disposition, but
this is a secondary and not the primary sense; and although the
exercise of that power may result in bringing the operation of com-
merce into play, it does not control it, and affects it only incident-
ally and indirectly, Commerce succeeds to manufacture, and is
not a part of it, . . . )

‘It is vital that the independence of the commercial power and
of the police power, and the delimitation between them, however
sometimes perplexing, should always be recognized and observed,
for while the one furnishes the strongest bond of union, the other
is essential to the preservation of the antonomy of the States as
required by our dual form of government; and acknowledged evils,
however grave and urgent they may appear to be, had better be
borne, than the risk be run, in the effort to suppress them, of more
serious consequences by resort to expedients of even doubtful con-
stitutionality.

* . . . The regulation of commerce applies to the subjects
of commerce and not to matters of internal police. Contracts to
buy, sell, or exchange goods to be transported among the several
States, the transportation and its instrumentalities, and articles
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bought, sold, or exchanged for the purposes of such transit among
the States, or put in the way of transit, may bg regulated, but this
is because they form part of interstate trade or commerce. The
fact that an article is manufactured for export to another State
does not of itself make it an article of interstate commerce, and
the intent of the manufacturer does not determine the time when
the article or product passes from the control of the State and be-
longs to commerce, A

That commodities produced or manufactured within a state are
intended to be sold or transported outside the state does not render
their production or manufacture subject to federal regulation
under the ecommerce clause. As this court said in Coe v. Errol,
116 U. 8. 517, 526, ‘‘Though intended for exportation, they may
never be exported; the owner has a perfect right to change his
mind; and until actually put in motion, for some place out of the
State, or committed to the custody of a carrier for transportation
to such place, why may they not be regarded as still remaining a
part of the general mass of property in the State?’’ It is true that
this was said in respect of a challenged power of the state to impose
a tax; but the query is equally pertinent where the question, as
here, is with regard to the power of regulation. The case was re-
lied upon in Kidd v. Pearson, supra, p. 26, ‘‘The application of
the principles above announced’’, it was there said, ‘‘to the case
under consideration leads to a conclugion against the contention
of the plaintiff in error. The police power of a State is as broad
and plenary as its taxing power; and property within the State
is subject to the operations of the former so long as it is within
the regulating restrictions of the latter,"’

In Heisler v. Thomas Colliery Co., 260 U. 8. 245, 259-260, we
held that the possibility, or even certainty of exportation of a
product or article from a state did not determine it to be in inter-
state commerce before the commencement of its movement from the
state. To hold otherwise ‘“would nattonalize all industries, it would
nationalize and withdraw from state Jurisdiction and deliver to
federal commercial control the fruits of California and the South,
the wheat of the West and its meats, the cotton of the South, the '
shoes of Massachusetts and the woolen industries of other States,
at the very inception of their production or growth, that is, the
fruits unpicked, the cotton and wheat ungathered, hides and flesh
of cattle yet ‘on the hoof,’ wool yet unshorn, and coal yet unmined,
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because they are in varying percentages destined for and surely to
be exported to States other than those of their production.’’

In Oliver Iron Co. v. Lord, 262 U, 8, 172, 178, we said on the
authority of numerous cited cases: ‘‘Mining is not interstate com-
merce, but, like manufacturing, is a local business subject to local
regulation and taxation. . . . Its character in this regard is
intrinsie, is not affected by the intended use or disposal of the
produet, is not controlled by contractual engagements, and persists
even though the business be conducted in close connection with
interstate commerce,’’

The same rule applies to the produection of oil. *‘Such produe-
tion is essentially a mining operation and therefore is not a part
of interstate commerce even though the product obtained is in-
tended to be and in fact is immediately shipped in such commerce."’
Champlin Rfg. Co. v. Commission, 286 U, 8, 210,.235. One who
produces or manufactures a commodity, subsequently sold and
shipped by him in interstate commerce, whether such sale and ship-
ment were originally intended or not, has engaged in two distinet
and separate activities. So far as he produces or manufactures a
commodity, his business is purely local. So far as he sells and
ships, or contracts to sell and ship, the commodity to customers in
another state, he engages in interstate commerce. In respect of
the former, he is subject only to regulation by the state; in respect
of the latter, to regulation only by the federal government. Utah
Power & L. Co. v. Pfost, 286 U. 8. 165, 182, Production is not
commerce; but a step in preparation for commerce. Chassaniol v.
Greenwood, 201 U, 8, 584, 587.

We have seen that the word ‘‘commerce’ is the equivalent of
the phrase ‘‘intercourse for the purposes of trade’’. Plainly, the -
incidents leading up to and culminating in the mining of coal do
not constitute such intercourse. The employment of men, the fixing
of their wages, hours of labor and working conditions, the bargain-
ing in respect of these things—whether carried on separately or
collectively—each and all constitute intercourse for the purposes of
production, not of trade. The latter is a thing apart from the
relation of employer and employee, which in all producing o‘ccupa-
tions is purely local in character. Extraction of coal from the mine
is the aim and the completed result of local activities. Commerce
in the coal mined is not brought into being by force of these activi-
ties, but by negotiations, agreements, and circumstances entirely
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apart from production. Mining brings the subject matter of eom-
merce into existence. Commerce disposes of it.

A consideration of the foregoing, and of many cases which might
be added to those already cited, renders inescapable the conclusion
that the effect of the labor provisions of the act, ineluding those
in respect of minimum wages, wage agreements, collective bargain-
ing, and the Labor Board and its powers, primarily falls upon pro-
duetion and not upon commerce; and confirms the further result:
ing conclusion that production is a purely local activity, It
follows that none of these essential antecedents of production con-
stitutes a transaction in or forms any part of interstate commerce.
Sechechter Corp. v. United States, supra, p. 542 et seq. Everything
which moves in interstate commerce has had a local origin, With-
out local produetion somewhere, interstate commerce, A8 NOwW Car-
ried on, would practically disappear. Nevertheless, the local char-
acter of mining, of manufacturing and of erop growing is a fact,
and remains a fact, whatever may be done with the produets.

Certain decisions of this court, superficially considered, seem to
lend support to the defense of the act now under review, But upon
examination, they will be seen to be inapposite. Thus, Corenado
Co. v. U. M. Workers, 268 U. 8. 295, 310, and kindred cases, in-
volved conspiracies to restrain interstate commerce in violation of
the Anti-trust laws. The aets of the persons involved were local
in character; but the intent was to restrain interstate commerce,
and the means employed were ealeulated to carry that intent into
effect. Interstate commerce was the direct object of attack; and
the restraint of such commerce was the necessary consequence of
the acts and the immediate end in view. Bedford Co. v. Stone
Cutters Assn., 274 U, 8. 87, 46. The applicable law was concerned
not with the character of the acts or of the means employed, which
might be in and of themselves purely loeal, but with the intent
and direct operation of those acts and means upon interstate com-
meree. '‘The mere reduetion in the supply of an article’’, this
court said in the Coronado Co, case, supra, p. 310, ““to be shipped
in interstate commerce by the illegal or tortious prevention of its
manufacture or production is ordinarily an indirect and remote
obstruction to that commerce. But when the intent of those un-
lawfully preventing the manufacture or production is shown to
be to restrain or eontrol the supply entering and moving in inter-
state commerce, or the price of it in interstate markets, their action
is a direct violation of the Anti-Trust Act.’’

'
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Another group of cases, of which Swift and Company v. United
States, 196 U. 8, 375, is an example, rest upon the circumstance
that the acts in question constituted direct interferences with the
“‘flow’’ of commerce among the states. In the Swift case, livestock
was consigned and delivered to stockyards—not as a place of final
destination, but, as the court said in Stafford v. Wallace, 258 U. 8.
495, 516, ‘‘a throat through which the current flows’. The sales
which ensued merely changed the private interest in the subject of
the current without interfering with its continuity. Industrial
Ass'n v, United States, 268 U. 8. 64, 79. It was nowhere sug-
gested in these cases that the interstate commerce power extended
to the growth or production of the things which, after production,
entered the flow. If the court had held that the raising of the
cattle, which were involved in the Swift case, including the wages
paid to and working conditions of the herders and others employed
in the business, could be regulated by Congress, that decision and
decisions holding similarly would be in point; for it is that situa-
tion, and not the one with which the court actually dealt, which
here concerns us.

-The distinetion suggested is illustrated by the decision in Arka-
delphia Co. v. 8t. Louis 8. W. Ry. Co., 249 U, 8. 134, 150-152.
That case dealt with orders of a state commission fixing railroad
rates, One of the questions considered was whether certain ship-
ments of rough material from the forest to mills in the same state
for manufacture, followed by the forwarding of the finished pro-
duct fo points outside the state, was a continuous movement in
interstate commerce. It appeared that when the rough material
reached the mills it was manufaectured into various articles which
were stacked or placed in kilns to dry, the processes ocecupying sev-
eral months. Markets for the manufactured articles were almost
entirely in other states or in foreign countries. About 95% of the
finished articles was made for outbound shipment. When the rough
material was shipped to the mills, it was expected by the mills that
this percentage of the finished articles would be so sold and shipped
outside the state. And all of them knew and intended that this
95% of the finished produet would be so sold and shipped, This
court held that the state order did not interfere with interstate
commerce, and that the Swiff case was not in point: as it is not
in point here,
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The restricted field covered by the Swift and kindred cases is
illustrated by the Schechter case, supra, p. 543. There the com-
modity in question, although shipped from another state, had come
to rest in the state of its destination, and, as the court pointed out,
was no longer in a eurrent or flow of interstate commerce. The
Swift doetrine was rejected as inapposite. In the Schechier case
the flow had ceased. Here it had not begun. The difference is
not one of substance. The applicable prineciple is the same.

But §1 (the preamble) of the aet now under review declares
that all produetion and distribution of bituminous coal ‘‘bear npon
and directly affect its interstate commeree’; and that regulation
thereof is imperative for the protection of such commerce. The
contention of the government is that the labor provisions of the
act may be sustained in that view.

That the produetion of every commodity intended for interstate
sale and transportation has some effect upon interstate commerce
may be, if it has not already been, freely granted; and we are
brought to the final and decisive inquiry, whether here that effect
is direct, as the ‘‘preamble’’ recites, or indireet. The distinction
is not formal, but substantial in the highest degree, as we pointed
out in the Schechier case, supra, p. 546, et seq. *'If the commeree
clause were construed'’, we there said, ‘‘to reach all enterprises
and transactions which could be said to have an. indirect effeet upon
interstate commerce, the federal authority would embrace prac-
tically all the activities of the people and the authority of the State
over its domestic. concerns would exist only by sufferance of the
federal government. Indeed, on such a theory, even the develop-
ment of the State's commereial facilities would be subject to fed-
eral control.”” It was also pointed out, p. 548, that ‘‘the distine-
tion between direct and indirect effects of intrastate transactions
upon interstate commerce must be recognized as a fundamental one,
essential to the maintenance of our constitutional system."

Whether the effect of a given activity or condition is direct or
indirect is not always easy to determine, The word ‘‘direct’’ im-
plies that the activity or condition invoked or blamed shall operate
proximately—not mediately, remotely, or collaterally—to produce
the effect. It connotes the absence of an efficient intervening agency
or condition. And the extent of the effect bears no logical relation
to its character., The distinction between a direct and an indirect
effect turns, not upon the magnitude of either the cause or the effect,
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but entirely upon the manner in which the effect has been brought
about. If the production by one man of a single ton of coal in-
tended for interstate sale and shipment, and aetually so sold and
shipped, affects interstate commerce indirectly, the effect does not
become direet by multiplying the tonnage, or increasing the number
of men employed, or adding to the expense or complexities of the
business, or by all combined. It is quite true that rules of law
are sometimes qualified by considerations of degree, as the govern-
ment argues. But the matter of degree has no bearing upon the
question here, since that question is not—What is the eztent of the
local aetivity or condition, or the ezfent of the effect produced
upon interstate commerce? but—What is the relation between the
activity or condition and the effect

Much stress is put upon the evils which come from the struggle
between employers and employees over the matter of wages, work-
ing conditions, the right of collective bargaining, ete., and the re-
sulting strikes, eurtailment and irregularity of production and
effect on prices; and it is insisted that interstate commerce is
greatly affected thereby. But, in addition to what has just been
said, the conclusive answer is that the evils are all loeal evils
over which the federal government has no legislative control. The
relation of employer and employee is a local relation. At common
law, it is one of the domest® relations. The wages are paid for the
doing of local work. Working conditions are obviously loeal con-
ditions. The employees are not engaged in or about commerce, but
exclusively in producing a commodity. And the controversies and
evils, which it is the object of the act to regulate and minimize, are
local controversies and evils affecting local work undertaken to ac-
complish that loeal result. Such effect as they may have upon
commerce, however extensive it may be, is secondary and indirect.
An increase in the greatness of the effect adds to its importance.
It does not alter its character,

The government’s contentions in defense of the labor provisions
are really disposed of adversely by our decision in the Sehechter case,
supra. The only perceptible difference between that case and this is
that in the Sehechter case, the federal power was asserted with re-
spect to commodities which had come to rest after their interstate
transportation; while here, the case deals with commodities at rest
before interstate commerce has begun. That difference is without
significance. The federal regulatory power ceases when interstate
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commercial intercourse ends ; and, correlatively, the power does not
attach until interstate commercial intercourse begins, There is no
basis in law or reason for applying different rules to the two situa-
tions. No such distinction can be found in anything said in the
Schechter case. On the contrary, the situations were recognized as
akin, The opinion, at page 546, after calling attention to the faet
that if the eommerce elause could be construed to reach transae-
tions having an indirect effect npon interstate commerce the federal
authority would embrace practically all the activities of the people,
and the authority of the state over its domestic concerns would
exist only by sufferance of the federal government, we said: *‘In-
deed, on such a theory, even the development of the State's com-
mereial facilities would be subject to federal control.”” And again,
after pointing out that hours and wages have no direet relation to
interstate commerce and that if the federal government had power
to determine the wages and hours of employees in the internal com-
merce of a state becaunse of their relation to cost and prices and their
indirect effect upon interstate commerce, we said, p. 549: “‘ All the
processes of production and distribution that enter into cost eould
likewise be controlled. If the cost of doing an intrastate business
is in itself the permitted object of federal control, the extent of
the regulation of cost would be a question of discretion and not of
power.”" A reading of the entire opinion makes clear, what we now
declare, that the want of power on the part of the federal govern-
ment is the same whether the wages, hours of service, and working
conditions, and the bargaining about them, are related to produe-
tion before interstate commerce has begun, or to sale and distribu-
tion after it has ended.

Sizth. That the act, whatever it may be in form, in fact is
compulsory clearly appears. We have already discussed § 3, which
imposes the excise tax as a penalty to compel ‘‘acceptance’’ of
the code. Section 14 provides that the United States shall pur-
chase no bituminous coal produced at any mine where the producer
has not complied with the provisions of the code; and that each
contract made by the United States shall contain a provision that
the contractor will buy no bituminous coal to use on, or in the
carrying out of, such contract unless the producer be a member
of the code, as certified by the coal commission. In the light of
these provisions we come to a consideration of subdivision (g) of
Part III of § 4, dealing with ‘‘Labor Relations'’.
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That subdivision delegates the power to fix maximum hours of
labor to a part of the producers and the miners—namely, ‘‘the
producers of more than two-thirds of the annual national tonnage
production for the preceding calendar year'’ and ‘“more than one-
half of the mine workers employed’’; and to producers of more
than two-thirds of the distriet annual tonnage during the preceding
calendar year and a majority of the miners, there is delegated the
power to fix minimum wages for the distriet or group of districts.
The effect, in respect of wages and, hours, is to subject the dissen-
tient minority, either of producers or miners or both, to the will of
the stated majority, since, by refusing to submit, the minority at
once ineurs the hazard of enforcement of the drastic compulsory
provisions of the act to which we have referred. To ““accept”’, in
these circumstances, is not to exercise a choice, but to surrender
to foree.

The power conferred upon the majority is, in effect, the power to
regulate the affairs of an unwilling minority. This+is legislative
delegation in its most pbnoxious form; for it is not even delegation
to an official or an official body, presumptively disinterested, but
to private persons whose interests may be and often are adverse to
the interests of others in the same business. The record shows that
the conditions of competition differ among the various localities.
In some, coal dealers compete among themselves, In other locali-
ties, they also compete with the mechanical production of electrical
energy and of natural gas Some coal producers favor the code;
others oppose it ; and the record eclearly indicates that this diversity
of view arises from their conflicting and even antagonistic interests.
The difference between producing coal and regulating its produc-
tion is, of course, fundamental. The former is a private activity ;
the latter is necessarily a governmental funection, since, in the very
nature of things, one person may not be entrusted with the power to
regulate the business of another, and especially of a competitor.
And a statute which attempts to confer such power undertakes an
intolerable and unconstitutional interference with personal liberty
and private property. The delegation is so clearly arbitrary, and
80 clearly a denial of rights safeguarded by the due process clause
of the Fifth Amendment, that it is unnecessary to do more than
refer to decisions of this court which foreclose the question.
Schechter Corp v. United States, 295 U. S. at p. 537; Eubank v,
Richmond, 226 U. 8. 137, 143; Seattle Trust Co. v. Roberge, 278
U. 8. 116, 121-122,

i
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Seventh. Finally, we are brought to the price-fixing provisions
of the code. The necessity of considering the question of their con-
stitutionality will depend upon whether they are separable from
the labor provisions so that they can stand independently. See-
tion 15 of the act provides:

*“If any provision of this Act, or the application thereof to any
person or circumstances, is held invalid, the remainder of the Aect
and the application of such provisions to other persons or cireum-
stances shall not be affected thereby."

In the absence of such a provision, the presumption is that the
legislature intends an act to be effective as an entirety—that is to
say, the rule is against the mutilation of a statute; and if any pro-
vision be unconstitutional, the presumption is that the remaining
provisions fall with it. The effect of the statute is to reverse this
presumption in favor of inseparability, and create the opposite
one of separability. Under the non-statutory rule, the burden is
upon the supporter of the legislation to show the separability of
the provisions involved. Under the statutory rule, the burden is
shifted to the assailant to show their inseparability, But under
either rule, the determination, in the end, is reached by applying
the same test—namely, What was the intent of the lawmakers?!

Under the statutory rule, the presumption must be overcome by
considerations which establish ‘‘the elear probability that the in-
valid part being eliminated the legislature would not have been
satisfied with what remains’’, Williams v. Standard 0i Co., 278
U. 8. 235, 241 ef seq.; or, as stated in Uteh Power & L. Co. V.
Pfost, 286 U. 8. 165, 184-185, ‘‘the clear probability that the legisla-
ture would not have been satisfled with the statute unless it had in-
cluded the invalid part.”” Whether the provisions of a statute are
s0 interwoven that one being held invalid the others must fall,
presents a question of statutory construction and of legislative in-
tent, to the determination of which the statutory provision becomes
an aid. ‘‘But it is an aid merely; not an inexorable command."’
Dorchy v. Kansas, 264 U, 8. 286, 290, The presumption in favor
of separability does not authorize the eourt to give the statute ‘‘an
effect altogether different from that sought by the measure viewed
as a whole,”" Retirement Board v. Alton R. Co., 295 U. 8. 330, 362.

The statutory aid to construetion in no way alters the rule that in
order to hold one part of a statute unconstitutional and uphold
another part as separable, they must not be mutually dependent
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upon one another. Perhaps a fair approach to a solution of the
problem is to suppose that while the bill was pending in Congress
a4 motion to strike out the labor provisions had prevailed, and to
inquire whether, in that event, the statutes should be so construed
a8 to justify the conclusion that Congress, notwithstanding, prob-
ably would not have passed the price-fixing provisions of the code.

Section 3 of the aet, which provides that no producer shall, by
accepting the code or the drawback of taxes, be estopped from
contesting the constitutionality of any provision of the code is
thought to aid the separability clanse, But the effect of that pro-
vision is simply to permit the producer to challenge any provision
of the code despite his acceptance of the code or the drawhack. It
seems not to have anything to do with the question of separability.

With the foregoing prineiples in mind, let us examine the act
itself. The title of the act and the preamble demonstrate, as we
have already seen, that Congress desired to accomplish certain gen-
eral purposes therein recited. To that end it ereated a commisgion,
with mandatory directions to formulate into a working agreement
the provisions set forth in § 4 of the act. That being done, the re-
sult is a eode. Producers accepting and operating under the code
are fo be known as code members; and § 4 specifieally requires that,
in order to earry out the policy of the act, ‘““the code shall contain
the following conditions, provisions, and obligations , | ."", which
are then set forth. No power.is vested in the commission, in for-
mulating the code, to omit any of these conditions, provisions, or
obligations, The mandate to include them embraces all of them,
Following the requirement just quoted, and, significantly, in the
same section (International Textbook Co. v, Pigg, 217 U. 8, 91,
112-113) under appropriate headings, the price-fixing and labor-
regulating provisions are set out in great detail. These provisions,
plainly meant to-operate together and not separately, constitute
the means designed to bring about the stabilization of bituminous-
eoal produetion, and thereby to regulate or affect interstate com-
merce in such coal, The first clause of the title is: ‘“To stabilize
the bituminous coal-mining industry and promote its interstate
commerce'’,

Thus, the primary contemplation of the act is stabilization of the
industry through the regulation of labor and the regulation of
prices; for, since both were adopted, we must conclude that both
were thought essential. The regulations of labor on the one hand
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and prices on the other furnish mutual aid and support; and their
associated force—not one or the other but both combined—was
deemed by Congress to be necessary to achieve the end sought. The
statutory mandate for a code upheld by two legs at once suggests
the improbability that Congress would have assented to a code
supported by only one,

This seems plain enough; for Congress must have been conscious
of the fact that elimination of the labor provisions from the act
would seriously impair, if not destroy, the force and usefulness of
the price provisions. The interdependence of wages and prices is
manifest. Approximately two-thirds of the cost of producing a ton
of coal is represented by wages. Fair prices necessarily depend
upon the cost of production; and since wages constitute so large a
proportion of the cost, prices cannot be fixed with any proper re-
lation to cost without taking into consideration this major ele-
ment, If one of them becomes uncertain, uncertainty with respect
to the other necessarily ensues.

So much is recognized by the code itself. The introductory
clause of Part IIT declares that the conditions respecting labor re-
lations are ‘“To effectuate the purposes of this Act’’. And sub-
division (a) of Part II, quoted in the forepart of this opinion, reads
in part: ‘‘In order to sustain the stabilization of wages, working
conditions, Bi:l.d maximum hours of labor, said prices shall be estab-
lished so as to yield a return per met ton for each distriet in a
minimum price area, . . . equal as nearly as may be to the
weighted average of the total costs, per net ton . . . Thus
wages, hours of labor, and working conditions are to be so ad-
Justed as to effectuate the purposes of the act; and prices are to
be so regulated as to stabilize wages, working conditions, and hours
of labor which have been or are to be fixed under the labor pro-
visions. The two are so woven together as to render the probability
plain enough that uniform prices, in the opinion of Congress, could
not be fairly fixed or effectively regulated, without also regulating
these elements of labor which enter so largely into the cost of
production,

These two sets of requirements are not like a colleetion of bricks,
some of which may be taken away without disturbing the others,
but rather are like the interwoven threads constituting the warp
and woof of a fabric, one set of which eannot be removed without
fatal consequences to the whole. Paraphrasing the words of this
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court in Butts v. Merchants Tramnsp’n Co., 230 U. S. 126, 133, we
inquire—What authority has this court, by eonstruetion, to convert
the manifest purpose of Congress to regulate production by the
mutual operation and interaction of fixed wages and fixed prices
into a purpose to regulate the subjeet by the operation of the latter
alone? Are we at liberty to say from the fact that Congress has
adopted an entire integrated system that it probably would have en-
acted a doubtfully-effective fraction of the system? The words of
the concurring opinion in the Schechter case, 205 U. 8, at pages 554-
555, are pertinent in reply., ‘*To take from this code the provisions
as to wages and the hours of labor is to destroy it altogether, . . .
‘Wages and the hours of labor are essential features of the plan,
its very bone and sinew, There is no opportunity in such circum-
stances for the severance of the infected parts in the hope of saving
the remainder.”’ The conclusion is unavoidable that the price-
fixing provisions of the code are so related to and dependent upon
the labor provisions as eonditions, considerations or compensations,
as to make it clearly probable that the former being held bad, the
latter would not have been passed. The fall of the former, there-
fore, carries down with it the latter, International Textbook Co. v,
Pigg, supra, p. 113; Warren v. Mayor and Aldermen of Charles-
town, 2 Gray [Mass.] 84, 98-99,

The price-fixing provisions of the code are thus disposed of with-
out eoming to the question of their constitutionality; but neither
this disposition of the matter, nor anything we have said, is to be
taken as indieating that the court is of opinion that these provi-
sions, if separately enacted, could be sustained.

If there be in the act provisions, other than those we have con-
sidered, that may stand independently, the question of their valid-
ity is left for future determination when, if ever, that question shall
be presented for consideration, :

The decrees in Nos. 636, 649, and 650 must be reversed and the
causes remanded for further consideration in conformity with this
opinion. The decree in No. 651 will be affirmed.

It 12 s0 ordered.
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Separate opinion of Mr. Chief Justice Huanes.

I agree that the stockholders were entitled to bring their suits;
that, in view of the question whether any part of the Act could
be sustained, the suits were not premature; that the so-called tax
is not a real tax, but a penalty; that the constitutional power of
the Federal Government to impose this penalty must rest upon
the commerce clause, as the Government concedes; that produe-
tion—in this case mining—which precedes commerce, is not itself
commerce; and that the power to regulate commerce among the
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several States is not a power to regulate industry within the
State.

The power to regulate interstate commerce embraces the power
to protect that commerce from injury, whatever may be the source
of the dangers which threaten it, and to adopt any appropriate.
means to that end. Second Employers’ Liability Cases, 223 U, 8.
1, 51. Congress thus has adequate authority to maintain the
orderly conduet of interstate commerce and to provide for the peace-
ful settlement of disputes which threaten it. Tezas & N. 0. R,
Co. v. Raslway Clerks, 281 U. 8, 548, 570, But Congress may not
use this protective authority as a pretext for the exertion of power
to regulate activities and relations within the States which affect
interstate commerce only indirectly. Otherwise, in view of the
multitude of indireet effects, Congress in its discretion conld assume
control of virtually all the activities of the people to the subversion
of the fundamental principle of the Constitution. If the people
desire to give Congress the power to regulate industries within the
State, and the relations of employers and employees in those in-
dustries, they are at liberty to declare their will in the appropriate
manner, but it is not for the Court to amend the Constitution by
judicial decision.

I also agree that subdivision (g) of Part IIT of the preseribed
Code is invalid npon three counts: (1) It attempts a broad dele-
gation of legislative power to fix hours and wages without standards
or limitation, The Government invokes the analogy of legislation
which becomes effective on the happening of a specified event, and
says that in this case the event is the agreement of a certain pro-
portion of producers and employees, whereupon the other pro-
ducers and employees become subject to legal obligations accord-
ingly., I think that the argument is unsound and is pressed to
the point where the principle would be entirely destroyed. It
would remove all restrictions upon the delegation of legislative
power, as the making of laws could thus be referred to any desig-
nated officials or private persons whose orders or agreements would
be treated as “‘events’’, with the result that they would be invested
with the force of law having penal sanctions. ( 2) The provision
permits a group of producers and employees, according to their
own views of expediency, to make rules as to hours and wages for
other producers and employees who were not parties to the agree-
ment. Such a provision, apart from the mere question of the
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delegation of legislative power, is not in accord with the require-
ment of due process of law which under the Fifth Amendment
dominates the regulations which Congress may impose. (3) The
provision goes beyond any proper measure of protection of inter-
state commerce and attempts a broad regulation of industry within
the State.

But that is not the whole case. The Aet also provides for the
regulation of the prices of bituminous coal sold in interstate com-
merce and prohibits unfair methods of competition in interstate
commerce. Undoubtedly transactions in carrying on interstate
commerce are subject to the federal power to regulate that com-
meree and the control of charges and the protection of fair com-
petition in that commerce are familiar illustrations of the exercise
of the power, as the Interstate Commerce Aet, the Packers and
Stockyards Act, and the Anti-Trust Acts abundantly show, The
Court has repeatedly stated that the power to regulate interstate
commerce among the several States is supreme and plenary. Minne-
sota Rate Cases, 230 U. 8. 352, 398. It is ‘‘complete in itself,
and may be exercised to its utmost extent, and acknowledges no
limitations, other than are preseribed in the Constitution’’. Gibbons
v. Ogden, 9 Wheat. 1, 196. We are not at liberty to deny to the
Congress, with respect to interstate commerce, & power commen-
surate with that enjoyed by the States in the regulation of their
internal commerce, See Nebbia v. New York, 291 T. 8. 502,

Whether the policy of fixing prices of commodities sold in in-
terstate commerce is & sound poliey is not for our consideration.
The question of that policy, and of its particular applications, is
for Congress. The exercise of the power of regulation is subject
to the constitutional restriction of the due process clause, and if
in fixing rates, prices or conditions of competition, that require-
ment is transgressed, the judicial power may be invoked to the
end that the constitutional limitation may be maintained. Infer-
state Commerce Commission v, Union Pacific R, R. Co., 222 U, 8.
641, 547; St. Joseph Stock Yards Co. v. United States, decided

* April 27, 1936,

In the legislation before us, Congress has set up elaborate ma-
chinery for the fixing of prices of bituminous coal sold in inter-
state commerce. That provision is attacked in limine. Prices
have not yet been fixed. If fixed, they may not be contested. If
contested, the Act provides for review of the administrative ruling.




636 ete,
4 Carter vs. Carter Coal Co. et al. 4

If in fixing prices, due process is violated by arbitrary, eapricious
or confiscatory action, judicial remedy is available. If an attempt
is made to fix prices for sales in intrastate commeree, that at-
tempt will also be subject to attack by appropriate action. In
that relation it should be noted that in the Carter cases, the
court below found that substantially all the coal mined by the
Carter Coal Company is sold f.0.b, mines and is transported into
States other than those in which it is produced for the purpose
of filling orders obtained from purchasers in such States. Such
transactions are in interstate commerce, Savage v. Jones, 225
U. 8. 501, 520. The court below also found that *‘the interstate
distribution and sale and the intrastate distribution and sale’’ of
the coal are so ‘‘intimately and inextricably connected’’ that ‘‘the
regulation of interstate transactions of distribution and sale ean-
not be accomplished effedtively without diserimination against
interstate commerce unless transactions of intrastate distribution
and sale be regulated.’”” Substantially the same situation is dis-
closed in the Kentucky cases. In that relation, the Government
invokes the analogy of transportation rates. The Shreveport Case,
234 U. 8. 342; Wisconsin Railroad Commission v, Chicago, Burl-
ington & Quincy R. R. Co., 257 U. 8, 563. The question will be
the subject of consideration when it arises in any particular appli-
cation of the Aet.

Upon what ground, then, can it be said that this plan for the
regulation of transactions in interstate commerce in coal is be-
yond the constitutional power of Congress? The Court reaches that
conclusion in the view that the invalidity of the labor provisions
requires us to condemn the Aect in its entirety. I am unable to
concur in that opinion. I think that the express provisions of the
Act preclude such a finding of inseparability.

This is admittedly a question of statutory construection; and
hence we must search for the intent of Clongress. And in seeking
that intent we should not fail to give full weight to what Congress
itself has said upon the very point. The Act provides (see, 15) :

"“If any provision of this Aet, or the application thereof to any
person or circumstances, is held invalid, the remainder of the Aot

and the application of such provisions to other persons or eireum-
stances shall not be affected thereby.’’

That is a flat declaration against treating the provisions of the
Act as inseparable. It is a declaration which Congress was com-
petent to make, It is a declaration which reverses the presump-
tion of indivisibility and creates an opposite presumption. Utah
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Power & Light Co. v. Pfost, 286 U. 8. 165, 184,

The above quoted provision does not stand alone. Congress
was at pains to make a declaration of similar import with respect
to the provisions of the Code (sec. 3): '

““No producer shall by reason of his acceptance of the code
provided for in section 4 or of the drawback of taxes provided in
section 3 of this Aet be held to be precluded or estopped from -
contesting the constitutionality of any provision of said code, or
its validity as applicable to such producer'’,

This provision evidently contemplates, when read with the one
first quoted, that a stipulation of the Code may be found to be un-
constitutional and yet that its invalidity shall not be regarded as
affecting the obligations attaching to the remainder.

I do not think that the question of separability should be deter-
mined by trying to imagine what Congress would have done if
certain provisions found to be invalid were excised, That, if
taken broadly, would lead us into a realm of pure speeulation.
Who can tell amid the host of divisive influences playing upon
the legislative body what its reaction would have been to a particu-
lar excision required by a finding of invalidity! The question
does not call for speculation of that sort but rather for an in-
quiry whether the provisions are inseparable by virtue of inherent
character. That is, when Congress states that the provisions of
the Aet are not inseparable and that the invalidity of any pro-
vision shall not affect others, we should not hold that the provi-
sions are inseparable unless their nature, by reason of an inex-
tricable tie, demands that conclusion. T |

All that is said in the preamble of the Act, in the directions to
the Commission which the Aet creates, and in the stipulations of
the Code, is subject to the explicit direction of Congress that the
provisions of the statute shall not be treated as forming an indi-
visible unit. The fact that the various requirements furnish to
each other mutunal aid and support does not establish indivisibility.
The purpose of Congress, plainly expressed, was that if a part
of that aid were lost, the whole should not be lost. Congress de-
sired that the Act and Code should be operative so far as they
met the constitutional test, Thus we are brought, as I have said,
to the question whether, despite this purpose of Congress, we must
treat the marketing provisions and the labor provisions as inex-
tricably tied together because of their nature. I find no such tie,
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The labor provisions are themselves separated and placed in a
separate part (Part III) of the Code. It seems quite clear that
the validity of the entire Act cannot depend upon the provisions
a8 to hours and wages in paragraph (g) of Part III. For what
was contemplated by that paragraph is manifestly independent
of the other machinery of the Act, as it cannot become effective
unless the specified proportion of producers and employees reach
an agreement as to particular wages and hours. And the provi-
sion for collective bargaining in paragraphs (a) and (b) of
Part III is apparently made separable from the Code itself by
section 9 of the Aet, providing, in substance, that the employees
of all producers shall have the right of collective bargaining even
when producers do not accept or maintain the Code. ’

The marketing provisions (Part IT) of the Code naturally form
a separate category. The interdependence of wages and prices is
no clearer in the coal business than in transportation. But the
broad regulation of rates in order to stabilize transportation con-
ditions has not carried with it the necessity of fixing wages. Again,
the requirement, in paragraph (a) of Part II that district boards
shall establish prices so as to yield a prescribed ‘‘return per net
ton'’ for each district in a minimum price area, in order ‘“to sus-
tain the stabilization of wages, working conditions and maximum
hours of labor’’, does not link the marketing provisions to the labor
provisions by an unbreakable bond. Congress evidently desired
stabilization through both the provisions relating to marketing and
those relating to labor, but the setting up of the two sorts of re-
quirements did not make the one dependent upon the validity of
the other. It is apparent that they are not so interwoven that
they cannot have separate operation and effect. The marketing
provisions in relation to interstate commerce can be earried out
as provided in Part IT without regard to the labor provisions con-
tained in Part III. That fact, in the light of the congressional
declaration of separability, should be considered of controlling
importance,

In this view, the Aect, and the Code for which it provides, may
be sustained in relation to the provisions for marketing in inter-
state commerce, and the decisions of the courts below, so far as
they accomplish that result, should be affirmed.

L
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May 18, 1936

With reference to the decision of the Supreme Court in the
Guffey Coal Act case, Attorney General Cummings said:

"A careful study of the majority opinion and of the other two
opinions will have to be made before it can be ascertained what course
may still be open tc the Government in dealing with the problems of
the bituminous coal mining industry.

wIt should not be overlooked that the opinion of the three dis-
senting Justices, and the separate opinion of the Chief Justice, con-
stitute the first clear expression by members of the Supreme Court
upholding the constitutionality of price Rdximg for commodities moving
in interstate commerce. Important, also, is the astatement in the
opinion of Mr. Justice Cardozo 'that the pravailiné opinion leaves

the price provisions open for consideration in the future.'"




SUMMARY OF THE GUFFEY OOAL AOT DECISIONS

The majority opinion rendered by Mr. Justice Sutherland holds the
wages and hours provisions of the statute unconstitutional under the
commerce olause and as an unconstitutional delegation of power. It does
not pass upon the constitutionality of the rrice-fixing provisions, but
holds that since they are inseparable from the wages and hours provisions
both the price and the wages and hours provisions must be held invalid,
The following points are contained in the majority opindoen:

(1) at the stockholders were entitled to maintain these suits;

(2) That the suits were not premature; 4

(3) That the 15% tax is not = tax but a penalty;

(4) That the Federal Government does not have power to legislate
with respect to matters not expressly confided to it and that Congress
poasesses no power to legislate with respect to this subject unleas this
power be found in the commerce clause:

(6) The labor provisions of the Act cannot be upheld as an exer-
clee of the interstate commarce rower. Mining doss not constitute
commérce. The labor provisiocns of the det, including thoss with raapect
to wages and collective bargaining,primarily deal with production and
not commerce. Working conditions are local conditions and the con-
froversy and evils which it is the purpose of the Aot to regulate and
minimisze are local. Such Bffect as they may have upon commerce, however
extensive ﬁr may be, is secondary.and indirect. Ths Schechter opinion
is conclusive on this point;

(6) The wages and hours provisions constitute an unlawful delsga-
tion of power to private groups;

(7) The price-fixing provisions are ingeparable from the labor
provielons, consequently they mmst be held invalid, but no opinion is
expressed with regard to their conatitutionality although the opinion
states that it is not to be taken as indicated that these provisions
if meparately enacted could be sustained. The opinion also states
that if there be provisions other than those considered that may stand

independently the question of their validity 1s left for future
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determination.

The separate opinion of the Chief Justlice agrees with the majority
that the wages and hours provisions are unconstitutional becemse they
gontain an unlawfuol delegation of power and as a violationof dus process
and beceuse they "go beyond any proper measure of protection of inter-
state commerce®. He holds, however, that Congress does have the power
to fix the prdce of commodities moving in interstate commerce and dim-
agrees with the majority on the question of separability, holding that
the price provisions are separsble, consequently hs votes for the
affirmance of the declsione below in so far as they relate to the
price-fixing provisicns for marketing in interstate commerce.

Mr., Justice Oardozo dimsented and was Jolned by Mr. Juatice
Brandels and Mr. Justice Stone. This oplnion held

(1) +that the price-firing provisions of the statute are ¥alid .as
applied to trangactions in interstate commerce and to those in intra-
#tate commerce which directly affect interstate commerce;

(2) the pries provieions are separable from the labor provisions;

(3) the price provisions being valid, the complaipants are under
a duaty to come in under the code;

(4) the sumits are premature in so far as they seek a declaration
of the walidity of the labor provisions. No opinion is sxpressed as
to this mspect of the case. They should be considered only whan there
is a threat or possibility of imminent enforcement. COonsequently these

three justices wote for affirmance of the decisions below.

G H. Fells,
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With reference to the decision of the Supreme Court in the
Guffey Coael Act case, Attorney General Cummings said:

"A careful study of the majority opinion and of the other two
opinions will have to be made btefore it can be ascertained what course
may still be open to the Government in dealing with the rroblems of

the bituminous coal mining industry.

"It should not be overlooked that the opinion of the three dis-
senting Justices, and the separate opinion of the Chief Justice, con-
stitute the first clear expression by members of the Supreme Court
upholding the constitutionality of price fixing for commodities moving.
in interstate commerce. Important, also, is the statement in the
opinion of Iir. Justice Cardozo 'that the prevailing opinion leaves

the price provisions open for consideration in the Tuture.'"
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fiscal affairs of all or any political subdivisions thereof, and when-
ever such agency has assumed such supervision or control over any
political subdivision, then no petition of such political subdivision
may be received hereunder unless accompanied by the written ap-
proval of such ageney, and no plan of readjustment shall be put

into temporary effect or finally confirmed without the written ap- ~

proval of such agency of such plans.”’

‘We need not consider this Act in detail or undertake definitely to
classify it. The evident intent was to authorize a federal conrt to
require objecting ereditors to accept an offer by a publiec corpora-
tion to compromise, scale down, or repudiate its indebtedness with-
out the surrender of any property whatsoever. The Aect has been
assailed upon the ground that it is not in any proper sense a law
on the subject of bankrupteies and therefore is beyond the power of
Congress; also because it conflicts with the Fifth Amendment.
Passing these, and other objections, we assume for this discussion
that the enactment is adequately related to the general “‘subject of
bankrupteies.”” See Hanover National Bank v. Moyses, 186 U, 8.
181; Continental Illinois N. B. & T. Co. v. C,, R. I. & P. R. Co.,
204 U 8. 648; Louisville Joint Stock Land B.im[ﬁ: V. Radford, 295
U. 8, 555.

The respondent was organized in 1914 as Cameron County Irri-
gation District No. One, to furnish water for irrigation and domes-
tic uses; in 1919, it became the Cameron County Water Improve-
ment District No. One, all as authorized by statutes passed under
§52, Art. 8, Constitution of Texas, which permits creation of
political divisions of the State, with power to sue and be sued, issne
bonds, levy and collect taxes. An amendment to the Lnnst:tutmn—
§59a, Art. 16—(October 2, 1917) declares the conservation and
development of all the natural resources of the State, ineluding
reelamation of lands and their preservation, are ‘‘ public rights and
duties.”” Most of the bonds now in question were issued during
1914 ; the remainder in 1919,

By Act approved April 27, 1935, the Texas Legislature declared
that munieipalities, political subdivisions taxing districts, &ec.,
might proceed under the Act of Congress approved May 24, 1934,

It is plain enough that respondent is a political subdivision
of the State, created for the local exercise of her sovereign
powers, and that the right to borrow money is essential to its
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operations. Houck v. Little River Drainage District, 239 U. 8.
254, 261-262; Perry v. United States, 294 U. 8. 830. Its fiscal af-
fairs are those of the State, not subject to control or interference -
by the National Government, unless the right so to do is definitely
accorded by the Federal Constitution.

The pertinent doctrine, now firmly established, was stated through
Mr, Chief Justice Chase in T'ezas v. White, T Wall, 700, 725.—

"“We have already had oceasion to remark at this term, that
‘the people of each State compose a State, having its own gov-
ernment, and endowed with all the functions essential to sepa-
rate and independent existence,’ and that ‘without the States
in union, there could be no such political body as the United
States.” Not only, therefore, can there be no loss of separate
and independent autonomy to the States, through their union
under the Constitution, but it may be not unreasonably said

- that the preservation of the States, and the maintenance of
their governments, are as much within the design and care of
the Constitution as the preservation of the Union and the
maintenance of the National government. The Constitution,
in all its provisions, looks to an indestructible Union, composed .
of indestructible States.’’

Collector v. Day, 11 Wall. 113, 125, 126—

“‘SBuch being the separate and independent condition of the
States in our complex system, as recognized by the Constitu- |
tion, and the existence of which is so indispensable, that, with-
out them, the general government itself would disappear from
the family of nations, it would seem to follow, as a reasonable,
if not a necessary consequence, that the means and instru-
mentalities employed for carrying on the operations of their
governments, for preserving their existence, and fulfilling the
high and responsible duties assigned to them in the Constitu-
tion, should be left free and unimpaired ; should not be liable to
be erippled, much less defeated by the taxing power of another
government, which power acknowledges no limits but the will
of the legislative body imposing the tax, And, more especially,
those means and instrumentalities which are the creation of
their sovereign and reserved rights, one of which is the estab-
lishment of the judicial department, and the appointment of
officers to administer their laws. Without this power, and the
exercise of it, we risk nothing in saying that no one of the
States under the form of government guaranteed by the Con-
stitution could long preserve its existence,”’
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In Indian Motocycle Company v. United States, 283 U. 8. 570,
575, ef seq., relevant cases are colleeted and the following conclu-
sion-announced—

* “This principle is implied from the independence of the
National and State governments within their respective spheres
and from the provisions of the Constitution which look to the
maintenance of the dual system.”’

Notwithstanding the broad grant of power ‘‘to lay and collect
taxes,’”’ opinions here plainly show that Congress could not levy

‘any tax on the bonds issued by the respondent or upon income de-

rived therefrom. So to do would be an unwarranted interference
with fiscal matters of the State—essentials to her existence. Many

-opinions explain and support this view. In Unifed States v. Rasl-

road Company, 17 Wall. 322, 329, this court said—

“* A municipal corporation like the ecity of Baltimore is a
representative not only of the State, but is a portion of its
governmental power. It is one of its creatures, made for a
specifie purpose, to exercise within a limited sphere the powers
of the State. The State may withdraw these local powers of
government at pleasure and may, through its legislature or
other appointed channels, govern the local territory as it gov-
erns the State at large. It may enlarge or contract its powers
or destroy its existence. As a portion of the State in the exer-
cise of a limited portion of the powers of the State, its reve-
nues, like those of the State, are not subjeet to taxation."

See also Pollock v. Farmers, &c. Co., 167 U. 8. 429, 586; 158 U. B.

/601, 630,

The power ‘‘ To establish uniform Laws on the subject
of Bankrupteies'' can have no higher rank or importance in our
scheme of government than the power ‘“to lay and collect taxes.”
Both are granted by the same section of the Constitution, and we
find no reason for saying that one is impliedly limited by the ne-
eessity of preserving independence of the States, while the other is
not. Accordingly, as application of the statutory provisions now
before us might materially restriet respondent's control over its
fiscal affairs, the trial court rightly declared them invalid.

If federal bankruptey laws can be extended to respondent, why
not to the State? If voluntary proceedings may be permitted, so
may mvoluntary ones, subjeet of course to any inhibition of the
Eleventh Amendment. Matter of Quarles, 158 U, 8, 532, 535. 1f
the State were proceeding under a statute like the present one, with

=
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terms broad enough to include her, apparently the problem would
not be materially different. Our special conecern is with the exist-
ence of the power claimed—not merely the immediate outcome of
what has already been attempted. And it is of the first importance
that due attention be given to the results which might be brought
about by the exercise of such a power in the future,

The especial purpose of all bankruptey legislation is to interfere
with the relations between the parties coneerned—to change, modify
or impair the obligation of their contracts. The statute before us
expresses this design in plain terms. Tt undertakes to extend the
supposed power of the Federal Government ineident to bankruptey
over any embarrassed distriet which may apply to the court. See
Perry v. United States, 294 U. 8. 330, 353.

If obligations of States or their political subdivisions may be sub-
jected to the interference here attempted, they are no longer free
to manage their own affairs; the will of Congress prevails over
them; although inhibited, the right to tax might be less sinister.
And really the sovereignty of the State, so often declared neces-
sary to the federal system, does not exist. MeCulloch v. Maryland,
4 Wheat. 316, 430. Farmers Bank v. Minnesota, 232 10, S. 516, 526.

The Constitution was careful to provide that “No State shall
pass any Law impairing the Obligation of Contracts.’”” This she
may not do under the form of a bankruptey act or otherwise.
Sturges v. Crowninshield, 4 Wheat. 122, 191. Nor do we think
she ean accomplish the same end by granting any permission neces-
sary to enable Congress so to do.

Neither consent nor submission by the States can enlarge the
powers of Congress; none can exist exeept those which are granted.
United States v. Butler, decided January 6, 1936, 297 U. 8. 1. The
sovereignty of the State essential to its proper funetioning under
the Federal Constitution cannot be surrendered ; it cannot be taken
away by any form of legislation. See United States v, Constantine,

296 U. 8. 287,

" Like any sovereignty, a State may voluntarily consent to be sued;
may permit actions against her political subdivisions to enforee
their obligations. Such proceedings against these subdivisions have
often been entertained in federal courts, But nothing in this tends
to support the view that the Federal Government, acting under the
bankruptey clause, may impose its will and impair State powers—
pass laws inconsistent with the idea of sovereignty.
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The power to regulate commerce is necessarily exclusive in cer-
tain fields and, to be successful, must prevail over obstructive regu-
lations by the State. But, as pointed out in Houston, etc. Ry, v.
United States, 234 U, S. 342, 353, *“This is not to say that Congress
possesses the authority to regulate the internal commerce of a
state, as such, but that it does possess the power to foster and
protect interstate commerce.”’ No similar sitnation is before us,

The difficulties arising out of our dual form of government, and
the opportunities for differing opinions coneerning the relative
rights of State and National Governments are many; but for a
very long time this court has steadfastly adhered to the doetrine
that the taxing power of Congress does not extend to the States or
their political subdivisions, The same basic reasoning which leads
to that conclusion, we think, requires like limitation upon the
power which springs from the bankruptey clause. Unifed States
v. Butler, supra.

The challenge to the validity of the statute must_be sustained.
The judgment of the Cirenit Court of Appeals is reversed. The
cause will be returned to the District Court for further action, con-
sistent with this opinion,

Reversed,

it———
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power exists, there has been no attempt to exercise it. There is
room at least for argument that within the meaning of the -
Constitution the bankruptey concept does not embrace the states .
themselves. In the public law of the United States a state is . ||'
& sovereign or at least a quasi-sovereign. Not so, a local govern- '
mental unit, though the state may have invested it with govern-
mental power. Such a governmental unit may be brought into |
| court against its will without violating the Eleventh Amendment.
' County of Lincoln v. Luning, 133 U, 8. 529; Hopkins v. Clemson
i College, 221 U, 8, 636, 645. It may be subjected to mandamus or
, to equitable remedies. See, e. g., Norris v. Montezuma Valley Irri-
! gation District, 248 Fed. 369, 372; Tyler County v. Town, 23 F.
' (2d) 371, 873. ““Neither public eorporations nor political subdivi-
sions are clothed with that immunity from suit which belongs to the
State alone by virtue of its sovereignty.” Hopkins v. Clemson
College, supra.
No gquestion as to the merits of any plan of composition is before d
, us at this time. Abrams v. Van Schaick, 293 U. 8. 188. Attention,
i however, may be directed to the fact that by the terms of the stat- - i
ute (subdivision e (11)), the judge ‘‘shall ﬁuj:, by any order or
decree, in the proceeding or otherwise, interfere with (a) any of
the political or governmental powers of the taxing distriet, or (b) |
|| any of the property or revenues of the taxing district necessary in ]
, the opinion of the judge for essential governmental purposes, or
_J (e) any income-producing property, unless the plan of readjust-
ment so provides'’, and that ‘‘the taxing distriet shall be heard on
all questions,’’ These restrictions upon remedies do not take from
| the statute its quality as one affecting the ‘‘subject of Bankrupt-
cies'', which, as already pointed out, includes a readjustment of the
terms of the debtor-ereditor relation, though there are no assets to
be distributed. On the other hand, the restrictions are important
as indicating the care with which the governmental powers of the
state and its subdivisions are maintained inviolate,
The statute is constitutional, and the decree should be affirmed.

The Cuier Justice, Mr. Justice Brandeis and Mr. Justice Stoxe
join in this opinion.

-
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Distriet No. One., Fifth Cirenit.
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Mr. Justice Carpozo, dissenting,

The question is a narrow one: Is there power in the Congress
under the Constitution of the United States to permit local gov-
ernmental units generally, and irrigation or water improvement dis-
triets in particular, to become voluntary bankrupts with the con-
sent of their respective states?

Cameron County Water Improvement District Number One is a
public corporation ereated by the laws of Texas. It has issued
bonds for the construction of a canal system, which bonds are out-
standing in the amount of $802,000, Default has been suffered to
the extent of $147,000, either for prineipal or for interest, upon its
obligations now matured. But its own indebtedness is only a part
of the financial burden that oppresses it. The bonded debt of
other municipalities is a superior lien upon the property in the
Distriet for $10,386,000, and aceumulated interest. The population
is mainly agricultural. The farmers have been unable by reason
of the great depression to make a living from their farms, and un-
able to pay their taxes in appreeiable amounts. The Distriet has
made diligent effort to enforee collections, but without suceess,
When it has attempted to foreclose its liens, it has been compelled
for lack of bidders to buy the lands in and pay the court costs,
After buying the lands in, it has been unable to get rid of them,
for they have been subject to other tax liens prior to its own. The
defaults are steadily mounting, For the year 1932, they were 639 ;
for the year 1933, 88.9%. The average market value of lands in
the Distriet does not exceed $75 per acre; and the total bonded debt
per acre, principal and interest, is approximately $100. In these
-eircumstances little good ecan come of levying more taxes to pyra-
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mid the existing structure. The remedies of bondholders are nomi-
nal, not real,

What is true of Cameron County Water Improvement Distriet
Number One is true in essentials of thousands of other public cor-
porations in widely scattered areas. The hearings by committees
of the Congress before the passage of the statute exhibit in vivid
fashion the breadth and depth of the mischief which the statute
was designed to remedy.’ In January, 1934, 2019 municipalities,
counties and other governmental units were known to be in de-
fault.* On the list, which was incomplete, were large cities as well
as tiny distriets. Many regions were included : 41 out of 48 states.
Students of government have estimated that on January 1, 1933,
out of securities to the extent of $14,000,000,000 issued by units
smaller than the states, a billion were in default. The plight of
the debtors was bad enough; that of the ereditors was even worse.
It is possible that in some instances the bonds did not charge the
municipalities or other units with personal liability. Even when
they did, however, execution could not issue against the property
of the debtor held for public uses,* and few of the debtors were
the owners of anything else. In such eircumstances the only remedy
was a mandamus whereby the debtor was commanded to tax and
tax again. Rees v. City of Watertown, 19 Wall, 107 ; Merriwether
v. Garrett, 102 U, 8. 472, 501.° The command'was mere futility
when tax values were exhausted. Often the holders of the bonds
to the extent of ninety per cent or more were ready to scile down
the obligations and put the debtor on its feet. A recaleitrant mi-
nority had capacity to block the plan. Nor was there hope for
relief from statutes to be enacted by the states. The Constitution
prohibits the states from passing any law that will impair the ob-
ligation of existing contraets, and a state insolvency act is of mo
avail as to obligations of the debtor ineurred before its passage.
Sturges v. Crowninshield, 4 Wheat. 122, Relief must come from
Clongress if it is to come from any one.

! Bee Hearings before a Subcommittes of the Senate Committee om the
‘Judiciary on 8, 1868 and H, R. 5050, 1634, 73rd Cong., 2nd Bess.; Hearings
before the House Committee on the Judiciary on H, R. 1670, ete., 1083, 73rd
Cong,, lst Bess,

2 Bea Benate Committee Hearings, supra, at p, 12,

* See the statistics gathered in 46 Harvard Law Review 1317,

¢ For a collection of the cases, see 3 MeQuilling, Municipal Corporations,
2nd ed., § 1262,

¢ The cases are collected in 33 Columbia Law Review 28, 44,

L T
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The next step in the inquiry has to do with the power of the
Congress to eradicate the mischief. Is the Aect in question, adopted
May 24, 1934, to continue for two years (§§ 78, 79 and 80 of the
Bankruptey Act of 1898, as amended by 48 Stat. 798; 11 U. 8. C.
§§ 801, 302, 303), and now extended to January 1, 1940 (P. L.
507, approved April 10, 1936), a law ‘‘on the subject of Bank-
rupteies’’ within Artiele I, Section VIII, Clause 4 of the Constitu-
tion of the United States? Recent opinions of this court have
traced the origin and growth of the bankruptey power. Conti-
nental Illinois National Bank v. Chicago, Rock Island & Pacific
Ry. Co., 294 U. 8. 648, 668 ; Louisville Joint Stock Land Bank v.
Radford, 295 U. 8. 555, 588. The history is one of an expanding
concept. It is, however, an expanding concept that has had to fight
its way. Hanover National Bank v. Moyses, 186 U. S. 181, 184;
Charles Warren, Bankruptey in United States History (1935), p.
9. Almost every change has been hotly denounced in its beginnings
as a usurpation of power. Only time or judicial decision has had
capacity to silence opposition. At the adoption of the Constitution.

the English and Colonial bankruptey laws were limited to traders.

and to involuntary proceedings. An Act of Congress passed in
1800 added bankers, brokers, factors and underwriters. Doubt was
expressed as to the validity of the extension (Adams v. Storey, 1
Paine 79, 82), which established itself, however, with the passing
of the years. Hanover National Bank v. Moyses, supra. Other
classes were broughf in later, through the bankruptey Act of 1841
and its sueeessors, ‘‘until now practically all classes of persons amd
corporations are included.” Continental Illinois National Bank v.
Chicago, Rock Island & Pacifie Ry. Co., supeerat p. 670. For
nearly a century, voluntary proceedings have been permitted at
the instance of the debtor as well as involuntary proceedings on the
petition of creditors. The amendment, however, was resisted. The
debates in Congress bear witness to the intensity of the feeling
aroused by its proposal. Warren, op. cit. supra, at p. 72 et seq.
For more than sixty years, the debtor has been able to compel a
minority of his ereditors to accept a composition if the terms have
been approved by a designated majority as well as by the judge.
This change like the others had to meet a storm of eriticism in
Congress and the courts. Warren, op. cit. supra, at pp. 44, 45, 118-
120; In re Klein, reported in a note to Nelson v. Carland, 1 How,
265, 277; Lowisville Joint Stock Land Bank v. Radford, supra,
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Since the enactment of §77 in Mareh, 1933 (47 Stat. 1474; 11
U. 8. C. §205), a court of bankruptey has been empowered to re-
organize railroad corporations unable to pay their debts as fhey
mature (Continental Hlinois National Bank v. Chicago, Rock Island
& Pacific Ry, Co., supra), and since the enactment of § 77 B in
June, 1934 (48 Stat, 912 ;11 UL 8. C. §207), a like Jurisdietion
has existed in respect of business corporations generally, The Act
for the relief of local governmental units is a stage in an evo-
lutionary process which is likely to be misconceived unless regarded
as a whole.?

Throughout that evolutionary process, the court has hewn a
straight path.” Diselaiming a willingness to bind itself by a eramp-
ing definition, it has been able none the losg to indicate with elear-
ness the main lines of its approach. In substance, it Bgrees with
Cowen, J., who wrote: “‘I read the constitution thus: "Congress
shall have power to establish uniform laws on the subject of any
person’s general inability to pay his debts throughout the United
States’ "’ (Kunzler v. Kohaus, 5 Hill 317, 321), and with Blateh-
ford, J., writing in the Matter of Reiman, Fed. Cas. No, 11,673,
p. 496, that the subject of bankruptey cannot properly be defined
as “‘anything less than the subject of the relations between an in-
solvent or nonpaying . . . debtor, and his creditors, extend-
ing to his and their relief.”” See Hanover National Bank v. Moyses,
supra; Continental Illinois National Bank v. Chicago, Rock Island
& Puacifiic Ry. Co., supra; Lowisville Joint Stock Land Bank Y.
Radford, supra. Such was Story’s view also. ‘“A law on the sub-
Jeet of bankrupteies in the sense of the Constitution is a law making

8 Warren, Bankruptey in United States History (1085), p. 8: '"The trail
[of the bankruptey clause] is strewn with a host of unsuecessful ohjectiona
hased on constitutional grounds against the ensetment of various provisions,
all of which are now regarded as perfectly orthodox features of a bankroptey
law. Thus, it was at first contended that, constitutionally, such a law must
be confined to the lines of the English statute; next, that it could not dia-
charge prior contracts; next, that a purely voluntary law would be mnon.
uniform and therefore unconstitutional; next, that any voluntary bankrupte
was unconstitutional; next, that there could be no discharge of debts of any
elass exeept tradera; next, that a bankruptey law could not apply to corpora-
tions; next, that allowance of Btate exemptions of property would make o
bankruptey law non-uniform: next, that any composition was uneonstitutional ;
next, that there could be no composition without an ad judication in bank-
ruptey; next, that there could be no sale of mortgaged property fres from
the mortgage, All these objections, so hotly and frequently nsserted from
period to period, wore overcome either by public opinion or by the Court, '’

" The Emergency Farm Mortgage Act of 1933 wia condemned in Louisville
Joint Btock Land Bank v, Radford, supra, beeause destructive of rights of
property protected by the Fifth Amendment.
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Dear Mr. President:

The Supreme Court today handéd down three favorable and
two unfavoreble decisions in cases to which the Government was a

party.

The following cases were decided in favor of the Govern-
ment:

In United States v. Knott, State Treasur the Court up-
held the priority of claims of the United States aghinst funds de-
posited with State authorities under State statutes by foreign cor-
porations for the general security of local creditors.

United States v. Atlantic Mutmel Insurance Company was a
sult brought in the Court of Claims to obtain a contribution in general
average by reason of the sacrifice of part of certein cargo belonging
to the Fnilippine Government which was being carried on an Army trans-
port, when [ire broke out on the vessel. The Court upheld the Govern-—
ment's contention that the eclaim arose when the ship arrived at its
destination in Jenuary 1919, and that the suit, commenced in 1929, was
barred by the six-year statute of limitations.

In Varner Bros. Pictures, Inc., et al. v. United States an
appeal was teken to the Supreme Court by certain moving picture com-
panies from a decree of the United States District Court for the Eastern
District of Missouri dismissing without prejudice & suit in equity
brought by the United States to enjoin the moving picture companies
from conspiring to restrain interstate commerce in motion picture
films in violation of the Sherman Anti-trust Act. The Court in & per
curiam decision upheld a motion by the United States to affirm the
decree of the District Court. The Government contended that the ap-
peal was frivolous in view of the well-settled rule that a complainant
in eouity has an absolute right to dismiss his bill at any time be-
fore finsl decree in the absence of a showlng that there would result
to the defendants any prejudice other than the mere prospect of future

1itigﬂtiﬂnn
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provision for persons failing to pay their debts.”" Story, Commen-
taries on the Constitution, § 1113, n. 3; of. Warren, op. c#f. supra,
at p. 68, It is not necessary that the debtor have any property to
surrender. One may resort to a court of bankruptey though one
has used up all one’s property or though what is left is exempt.
Vaulean Sheet Metal Co, v. North Platte Valley Irrigation Co., 220
Fed. 106, 108; I'n re Hirsch, 97 Fed. 571, 573; In re J. M. Ceballos
& Co., 161 Fed, 445, 450, It is enough that in an omnibus pro-
ceeding between a nonpaying debtor on the one side and the eredi-
tors on the other, the debtor-creditor relation is to be readjusted
or extinguished. Cf. Warren, op. cif. supra, at pp. 8, 144

Cameron Water Improvement Distriet Number One has no assets
to surrender. If it shall turn out hereafter that there are any not
exempt, the ereditors may have them. Cameron Water Improve-
ment Distriet Number One is a debtor in an amount beyond its
capacity for payment, and has ereditors, the holders of its bonds,
who are persuaded that a reduetion of the debt will redound to
their advantage. Thirty per cent of the creditors had signified
their approval of a proposed plan of composition before the filing
of the petition, and 6624 per cent must give approval before the
judge can act.® Even then the plan will count for nothing unless
the judge upon inguiry shall hold it fair and good. A’ situation
such as this would eall very clearly for the exercise by a court of
bankruptey of its distinetive jurisdiction if the debtor were a nat-
ural person or a private corporation. Is there anything in the posi-
tion of a governmental unit that exacts a different conclusion ?

The question is not here whether the statute would be valid if it
made provision for involuntary bankruptey, dispensing with the
consent of the state and with that of the bankrupt subdivision,
¥or present purposes one may assume that there would be in such
conditions a dislocation of that balance between the powers of the
states and the powers of the eentral government which is essential
to our federal system. Cf. Hopkins Federal Savings & Loan Asso-
ciation v. Cleary, 206 U. 8, 315; United States v. California,
297 U, 8. 176. To read into the bankruptey clause an ex-
ception or proviso to the effect that there shall be no disturb-
ance of the federal framework by any bankruptey proceeding is to
do no more than has been done already with reference to the power

8 For taxing districts other than drainage, irrigation, reclamation and levee
districts, the requisite percentages are 519 and 765 respectively,

=
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of taxation by decisions known of all men. MeCulloch v. Maryland,
4 Wheat. 316, The statute now in question does not dislocate the
balance, It has been framed with sedulous regard to the strueture
of the federal system. The governmental units of the state may
not act under this statute except through the medinm of a volun-
tary petition which will evinee their own consent, their own sub-
mission to the judicial power, Even that, however, is not enough.
By subdivision (k), which is quoted in the margin,” the petition
must be accompanied by the written approval of the state, when-
ever such consent is necessary by virtue of the local law. There is
still another safeguard. By subdivision (e) (6), the composition,
though approved by the requisite majority, shall not be confirmed
by the judge unless he is satisfied that ‘“the taxing distriet is au-
thorized by law, upon confirmation of the plan, to take all action
necessary to carry out the plan.’”” To cap the protective structure,
Texas has a statute whereby all municipalities, political subdivi-
sions and taxing districts in the state are empowered to proceed
under the challenged Act of Congress, and to do anything appro-
priate to take advantage of its provisions, This statute became a
law on April 27, 1935 (Texas, Laws 1935, e. 107), after the dismis-
sal of the proceeding in the District Court, but before the reversal
of that decision by the Court of Appeals. Being law at that time
it was to be considered and applied. United States v, Schooner
Peggy, 1 Cranch 108, 110; Danforth v, Groton Water Co., 178
Mass, 472, 475, 476; Robinson v. Robins Dry Dock & Repair Co.,
288 N. Y. 271, 281, There are like statutes in other states, Arizona,
Laws 1935, e. 17; California, Laws (Extra Session) 1934, c. 4:
Florida, Laws 1933, ¢. 15878; Ohio, Laws (2nd Special Session)
1934, No. 77. In Texas, at all events, it is clear to the point of
demonstration, that the filing of a voluntary petition by a political

0''(k) Nothing contained in this chapter shall be construed to limit or
impair the power of any State to conmtrol, by legislation or otherwise, any
political subdivision thereof in the exercise of its politieal or governmental
powers, ineluding expenditures therefor, and ineluding the power to require
the approval by any governmental ey of the Btate of the filing of any
petition hereunder and of any plan o read justment, and whenever there shail
exist or shall hereafter be created under the law of any Btate any agency of
such State authorized to exercise supervision or control over the fiseal affairs
of all or any political subdivisions thereof, and whenever such agency has
assumed such supervision or control over any political subdivision, then no
petition of such political subdivision may be received hereunder unless secom-
panied by the written approval of such ageney, and no plan of readjustment

ghall be put into temporary effect or finally confirmed without the written
approval of such agency of such plans, '’
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subdivision does not violate the local law or any local public policy.
Petitioners are not the champions of any rights gxcept their own,
Pabst-Brewing Sales Co. v. Grosscup, May 18, 1936, — 1. 8. -
Hatch v. Reardon, 204 T, 8, 152, 160, 161.

To overcome an Act of Congress invalidity must be proved be-
yond a reasonable doubt. Ogden v. Saunders, 12 Wheat, 213, 270;
The Sinking Fund Cases, 99 U, 8. 700, 718. Sufficient reasons do
not appear for excluding political subdivisions from the bankruptey
Jjurisdiction if the jurisdietion is so exerted as to maintain the
equilibrium between state and national power. Persuasive analo-
gies tell us that consent will preserve a balance threatened with de-
rangement. A state may not tax the instrumentalities of the cen-
tral government. It may do so, however, if the central government,
consents. Baltimore National Bank v. State Taz Commission of
Maryland, 297 U. 8. 209. Reciprocally, the central govern-
ment, consent being given, may lay a tax upon the states.
CE. United States v. California, supra. So also, interference by a
state with interstate or foreign commerce may be lawful or unlaw-
ful as consent is granted or withheld. In re Rahrer, 140 T. 8.
545; James Clark Distilling Co. v. Western Maryland Ry. Co.,
242 U. 8. 811; Whitfield v. Ohio, March 2, 1936, — U. 8. —. The
prevailing opinion tells us in sug;iﬂng up its conclusions that the
bankruptey power and the taxing power are subject to like limita-
tions when the interests of a state are affected by their adtion.
Let that test be applied, and the Aet must be upheld, for juris-
dietion’is withdrawn if the state does not approve.

Reasons of practical convenience conspire to the same conclusion,
If voluntary bankrupteies are anathema for governmental units, mu-
nicipalities and ereditors have been caught in a vise from which it
is impossible to let them out. Experience makes it certain that
generally there will be at least a small minority of ereditors who
will resist a composition, however fair and reasonable, if the law
does not subject them to a pressure to obey the general will, This
is the impasse from which the statute gives relief. ‘*The eontrol-
ling purpose of the bill is to provide a forum where distressed cities,
counties and minor political subdivisions, designated in the bill as
‘taxing distriets’, of their own volition, free from all coercion, may
meet with their creditors under the necessary judicial control and
assistance in an effort to effect an adjustment of their financial mat-
ters upon a plan deemed mutually advantageous. If a plan is
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agreed upon by the taxing district and its ereditors holding two-
thirds [in some instances three-fourths] in amount of the claims
of each class of indebtedness, and if the court is satisfied that the
plan is workable and equitable, it may confirm the plan, and the
minority ereditors are bound thereby.”' Report No. 207, House
Judiciary Committee, June 7, 1933. To hold that this purpose
must be thwarted by the courts because of a supposed affront to
the dignity of a state, though the state disclaims the affront and
is doing all it ean to keep the law alive, is to make dignity a doubt-
ful blessing. Not by arguments so divorced from the realities of
life has the bankruptey power been brought to the present state of
its development during the century and a half of our national
existence.

The Act does not anthorize the states to impair through their
own laws the obligation of existing contracts. Any interference
by the states is remote and indirect. Cf. In re Imperial Irrigation
District, 10 F. Supp. 832, 841, At most what they do is to waive a
personal privilege that they would be at liberty to elaim. Cf.
Gunter v. Atlantic Coast Line R. Co., 200 U. 8. 273, 284, If con-
tracts are impaired, the tie is cut or loosened through the action of
the eourt of bankruptey approving a plan of composition under the
authority of federal law. There, and not beyond in an ascending
train of antecedents, is the cause of the impairment to which the law
will have regard. Cf Howard Fire Insurance Co. v. Norwich &
New York Transportatign Co., 12 Wall. 194, 199; Southern Pacific
Co. v. Darnell-Taenzer Co., 245 U, 8. 531, 533. Impairment by the
central government through laws concerning bankruptecies is not
forbidden by the Constitution. Impairment is not forbidden unless
effected by the states themselves. No change in obligation results
from the filing of a petition by one seeking a discharge, whether a
publie or a private corporation invokes the jurisdietion. The court,
not the petitioner, is the effigjent cause of the release.

The Act is not lacking in uniformity because applicable only to
such publie corporations as have the requisite capacity under the
law of the place of their ereation. Hamover National Bank v.
Moyses, supra, at p. 190. Stellwagen v. Clum, 245 U. 8. 605, 613.
Capacity existing, the rule is uniform for all. Ibid.

No question is before us now, and no opinion is intimated, as to
the power of Congress to enlarge the privilege of bankruptey by
extending it to the states as well as to the loeal units, Even if the
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Mr, Justice McRevyxoLps delivered the opinion of the Court.

Appellee, incorporated under the laws of Illincis and Indiana,
has been an interstate common carrier by railroad since 1884, It
operates the ‘‘Chicago Outer Belt Line,’’ 195 miles long, which
runs from a point on Lake Michigan, north of Chicago, around that
city to South Chicago, Gary and Porter, south and east. This line
connects and interchanges freight with every railroad entering Chi-
cago and serves many industrial plants. Among them are certain
large producers of steel and steel produets, operated by corpora-
tions, sometimes ecalled *‘ Subsidiaries,’” all of whose shares belong
to the United States Steel Corporation: Illinois Steel Company,
American Bridge Company, American Sheet and Tin Plate Com-
pany, National Tube Company, American Steel and Wire Company,
and Cyclone Fence Company., Transportation of products—raw,
semi-finished and finished—to and from and amongst the plants of
the six constitutes 609, of appellee’s business. It files tariffs
and complies generally with the Interstate Commerce Act and Com-
mission regulations. During the years 1926-1930, its annual oper-
ating revenue exeeeded $20,000,000. i

The United States Steel Corporation, a holding—non-operating—
corporation organized in 1901, then acquired and has ever sinece
held, all shares of appellee, also all those of the producing com-
panies.

By an Original Bill filed 1930 (amended 1932), the United States
instituted this proceeding against appellee, sole defendant, in the
Distriet Court, Northern Distriet of Illinois, They alleged that by

L]
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transporting articles manufactured, mined, produced, or owned by
subsidiaries of the United States Steel Corporation, appellee vio-
lated the Commodities Clause of the Interstate Commeree Aect (Act
June 29, 1906, c. 3591, 34 Stat. 584, o85; U. 8. C. A, Title 49, §1
(8)), copied in the margin,' and asked for an injunction prohibit-
ing such action.

After answer, voluminous evidence and trial, the court below
made findings of fact and announced an opinion. It concluded—

Mere ownership by the United States Steel Corporation of all
shares of both appellee and a producing subsidiary was not enongh
to show that products made or owned by the latter were articles or
commodities produced by the former, or under its authority, or
which it owned in whole or in part, or in which it had an interest,
direct or indirect, and was forbidden to transport by the Com-
modities Clause,

Also, ““no single piece of evidence taken alone, nor all taken
together and considered as a whole warrant the inference that the

defendant and the producing and manufacturing subsidiaries are’

under the domination, control, direction, and management of the
Steel Corporation, in the sense that the defendant and the other
subsidiaries are mere departments, branches, adjunets, and instru-
mentalities of the Steel Corporation. The evidence fails to show
that the defendant has any interest, direct or indirect, legal or
equitable, in the articles or commodities which it transports for
the subsidiaries of the Steel Corporation.’’

. A final decree dismissed the Bill for ‘want of equity and the
cause is here by direct appeal (U. 8. C. A., Title 49, § 45). Both
vonclusions are challenged and we are asked to reverse the decree
and grant relief as originally prayed.

The Commodities Clause became part of the Interstate Com-
merce Act in 1906 (U. 8. C. A., Title 49, §1(8)), and has re-

! From and after May first, nineteen hundred and eight, it shall be unlawful
for any railroad company to transport from any State, Territory, or the
Tristriet of Columbia, to any other State, Territory, or the Distriet of Colum-
bia, or to any foreign country, any article or commodity, other than timber
and the manufactured products thereof, manufactured, mined, or produced
by it, or under ita authority, or which it may own in whole, or in part, or in
which it may have any interest, direct or indirect, except such articles or com-
modities as may be necessary and intended for its use in the conduct of its
business ns a common carrier,
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mained without material change, It was first interpreted here in
United States v. Delaware & Hudson Company, (1909) 213 U, 8.
366, 415, where, by Mr. Justice White, the Court said :

*“We then construe the statute as prohibiting a railroad eom-
pany engaged in interstate commerce from transporting in such
commerce articles or commodities under the following eireum-
stantes and conditions: (a) When the article or eommodity
has been manufactured, mined, or produced by a carrier or
under its authority, and, at the time of transportation, the car-
rier has not, in good faith, before the act of transportation, dis-
sociated itself from such article or commeodity; (b) When the
carrier owns the article or commodity to be transported, in
whole or in part; (¢) When the carrier, at the time of trans-
portation, has an interest, direct or indirect, in a legal or
equitable sense, in the article or commodity, not inecluding,
therefore, articles or eommodities manufactured, mined, pro-
duced or owned, ete., by a bona fide corporation in which the
railroad ecompany is a stoekholder,”’

This construetion has been accepted and followed in the later
cases, United States v, Lehigh Valley R. Co., 220 U, 8. 257, 266
United Stetes v. Delaware, L. & W. R. Co., 238 U. 8. 516, 526;
['nited States v. Reading Co., 253 U. 8. 26, 62; United States v.
Lehigh Valley R, Co., 254 U, 8, 255, 266,

Through Mr. Justice Lamar, the court said, in United States v.
Delaware, L. & W. R. Co.—

“But mere stock ownership by a railroad, or by its stock-
holders, in a producing company, cannot be used as a test by
which to determine the legality of the transportation of such
company’s coal by the interstate carrier. For, when the com-
modity elause was under discussion, attention was called to the
fact that there were a number of the anthracite roads which at
that time owned stock in coal eompanies. An amendment was
then offered whieh, if adopted, would have made it unlawful
for any such road to transport coal belonging to such eompany.
The amendment, however, was voted down; and, in the light
of that indication of congressional intent, the commodity clause
was construed to mean that it was not necessarily unlawful
for a railroad company to transport coal belonging to a cor-
poration in which the road held stock. United States ex rel.
Atty. Gen. v. Delaware & H. Co., 213 U. 8. 414, 53 L. ed. 851,
29 Sup. Ct. Rep. 527, For a stronger reason, it would not nee-
essarily be illegal for the road to transport coal belonging to &
corporation whose stock was held by those who owned the
stock of the railroad company.'’

Notwithstanding the intent imputed to Congress by this opinion,
announced in 1915, no amendment has been made to the Commodi-
ties Clause. We must, therefore, conclude that the interpretation
of the Act then accepted has legislative approval.
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It is now insisted that, although a railroad company may own
the shares of g producing company and yet transport the latter's
products without violating the Commodities Clause, if a holding
Company acquires the shares of both earrier and producer, then
such transportation becomes illegal. The theory is that the sub-
sidiaries of holding companies are necessarily no more than parts
of it. Evidently, this is entirely out of harmony with the reason-
ing advanced to support the construction of the Act adopted in
United States v, Delaware & H. Co., supra; also in direct con-
flict with the aboye quoted language from United States v. Dela-
ware, L. & W, R. (o,

Considering former rulings, it is impossible for us now to declare
as matter of law that every company all of whose shares are owned
by a holding tompany necessarily becomes an agent, instrumental-
ity, or department of the latter, Whether such intimate relation
€xists is 4 question of fact to be determined upon evidence,

And, having regard to this, they say—'‘The affirmative answer
given in the Reading case is controlling here, "’

Obviously, what was there stated cannot be taken as declaration
of an abstract principle; it had application to the relevant circum-
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stances. Later (pp. 61-62) in the same opinion the essential ones
are revealed—

‘“All three of the Reading companies had the same officers
and direstors, and it was under their authority that the mines
were worked and the railroad operated, and they exercised
that authority in the one case in precisely the same character
as in the other—as officials of the Holding Company. The man-
ner in which the stock of the three was held resulted, and was
intended to result, in the abdication of all independent cor-
porate action by both the Railway Company and the Coal Com-
pany, involving, as it did, the surrender to the Holding Com-
pany of the entire conduct of their affairs. It would be to
subordinate reality to legal form to hold that the coal mined
by the Coal Company, under direction of the Holding Com-
pany's officials, was not produced by the same ‘authority’ that
operated the Reading Railway lines,"’

If the evidence here showed the relationship between the holding
‘company, the carrier, and the producing companies to be sub-
stantially as in the Reading case, that opinion well might be re-
garded as controlling. But there is material difference and we
must look elsewhere for guidance,

Properly to appraise the situation now presented particular at-
tention must be given to the following facts. All shares of appellee
and the subsidiary producing companies have been owned by the
United States Steel Corporation since 1901, The railroad has been
under eonstant supervision by the Interstate Commerce Commission,
““In The Matter of Alleged Rebates to the United States Steel Cor-
poration’’, 36 I, C. C. 557, (1915). It funections as a separate
corporate carrier under immediate control of its own directors, no
one of whom is on the board of the holding company; it owns all
necessary equipment, makes its own contracts, manages its own fi-
nances, serves its patrons without diserimination and apparently
to their satisfaction. The lawfulness of the relationship between
the holding company and subsidiaries was challenged in Unifed
States v. United States Steel Corporation, decided here in 1920,
2561 T. 8. 417. After long and thorough investigation and eon-
sideration, this court held the Anti-trust Act was not being violated.
The present proceeding is one to prevent probable future unlawful
conduet and not to punish acts long since completed, however repre-
hensible, *‘Our consideration should be of not what the Corpora-
tion had power to do or did, but what it has now power to do and
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is doing.”" United States v. Unifed States Steel Corporation, supra,
p. 444, '

The court below made definite findings of fact and upon them
reached the conelusions stated above. Although eriticized, and not-
withstanding certain isolated acts may indicate undue control over
the carrier at their dates, we think that the findings are essentially
correct and support the deeree. Instances of participation in
the affairs of the appellee by the officers of the United States Steel
Corporation, stressed by counsel, are relatively few; a material
part of them oceurred years ago—some of the more important in
1909, They are not adequate to support the claim that appellee
must be regarded as the alter ego of its sole stockholder. The mere
power to control, the possibility of initiating unlawful eonditions is
not enbugh as eclearly pointed out in United States v. Delaware &
H. Co., supra. That a stockholder should show concern about the
company's affairs, ask for reports, sometimes consult with its offi-
eers, give advice and even objeet to proposed action is but the natu-
ral outcome of a relationship not inhibited by the Commodities
Clause.

We find no adequate reason for disapproving the challenged de-
cree and it must be

Affirmed.
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The following cases were decided against the Government:

In United States v. Elgin, Joliet and Eastern Ry. Co. the

question presented was whether the Railway Company, a wholly owned
subsidiary of the United States Steel Corporation, violated the
Commodities Clause of the Interstate Commerce Act ine transporting
commodities owned by producing subsidiaries of the Steel Corporation.

The Commodities Clause prohibits & railroad compeny from transporting

in interstate or foreign commerce commodities in which it has an interest,
direct or indirect. The Court,in an opinion from which Justices Stone,
Brandeie and Cardozo dissented, held that the evidence failed to show
guch a domination and control by the United States Steel Corporation

of the affairs of the subsidlary railroad company as to make the latter
& department or agency of the Steel Corporation. The dissenting opinion,
rendered by Mr. Justice Stone, held that the evidence clearly showed
domination and control of the railroad company by the Steel Corporation.
Mr. Justice Stone significantly stated in his opinion that "If the
commodities clause permits control such as is exhibited here, one is

at a loss to say what scope remains for the operation of the gtatute.”

A copy of the majority and dissenting opinions is annexed.

In Morgen v. United States and the Secretary of Agriculture
a number of suits, consolidated for the purpose of trial, were brought
to restrain the enforcement of an order of the Secretary of Agriculture,
under the Packers and Stockyards Act of 1921, fixing the maximum rates
to be charged by market agencies for buying and selling livestock at
the Kansas City Stock Yards. This Act provides that the Secretary may
fix rates only after a "full hearing". The market agencies assserted that
they did not receive & proper hearing becaunse the Secretary made the
rate order without having heard or read any of the evidence and without
having heard the oral arguments or having read or considered the briefs
which the agencies submitted. The Court, in deciding against the Gov-
ernment, held that under the statute the officer who makes the deter-
minations must consider and appraise the evidence which Justifies them.
The Court said that this

"duty cannot be performed by one who has not con-
gidered evidence or argument. It is not an im-
personal obligation. It is a duty akin to that of
a judge. The one who decides must hear.

"This necessary rule does not preclude prac-
ticable administrative procedure in obtaining the
aid of assistants in the department. Assistants
mey prosecute ingquiries. Evldence may be taken by
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Mr. Justice Stonzm,

I think the judgment should be reversed. _

The language of the commodities clause, read in the light of
its legislative history, can leave no doubt that its purpose was to
withhold from every interstate rail earrier the inducement and
facility for favoritism and abuse of its powers as a common CArTier, —— -
which experience had shown are likely to occur when a single busi-
ness interest occupies the inconsistent position . of earrier and ship-
per. See United States v. Reading Co., 253 U. 8. 26, 60, 61. Before
the enactment of the commodities clanse, Congress, by sweeping pro-
hibitions, had made unlawful every form of rebate to shippers and
every form of diserimination in carrier rates, service and faeilities,
injurious to shippers or the public. By the Sherman Aect it had
forbidden combinations in restraint of interstate commerce. But
it did not stop there. The commodities elause was aimed, not at
the practices of railroads already penalized, but at the suppression
of the power and the fayorable opportunity, inseparable from actual '
control of both shipper and earrier by the same interest, to engage
in practices already forbidden and others inimieal to the perform-
ance of carrier duties to the public. See Delaware, L. & W. R. Co,
v. United States, 231 U, 8. 363, 370; United States v, Reading Co.,
supra. : : .
It is not denied that the **indirect’’ interest of the carrier in the
commodity transported, at which the statute strikes, may be effected
through the instrumentality of a holding company which owns
the stock both of the carrier and the company which manufactures
and ships the commodity. This was definitely established” by
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the decision in United States v. Reading Co., supra, where it
was held that the power of control through holding company
ownership of all the capital stock both of an interstaté rail earrier
and a shipper producing the commodity earried, plus an active ex-
ercise of that control, are enough to make the transportation un-
lawful.

While it was recognized, as had been held in Unifed States v.
Delgware & Hudson Co,, 213 U, 8, 366, that mere ownership, by &
carrier or a shipper, of the stock of the other, does not eall the

statute into operation, the Court was eareful to peint out, pp. 62,
63, that **where such ownership of stock is resorted to, not for the’
purpose of participating in the affairs of the corporation in which®

it is held in a manner normal and usual with stockholders, but

for the purpose of making it a mere agent or instrumentality or”

department of another company, the courts will look through the
forms to the reality of the relation between the companies as if the
corporate agency did not exist and will deal with them as the jus-
tice of the case may require.’”” Domination in faet by a holding
company both of the rail earrier and the produecing shipper of
commodities, in addition to its legal power to dominate them, is
enough to bring the carrier within the prohibition of the commodi-
ties clause.

The only question for our decision is whether the complete power
of the United States Steel Corporation, through stock ownership,
to dominate both appellee and certain shippers over its lines, has
been exercised sufficiently to exemplify the evil which the commodi-
ties glause was intended to prevent, and so to bring appellee within
its condemmation. It is of no consequence that complaints of re-
bates by appellee to United States Steel Corporation subsidiaries
have not been sustained, 36 1. C. C. 557, or that the Steel Corpora-
tion and its subsidiaries have been held not to infringe the Sher-
man Anti-Trust Aet. United States v. United States Steel Corp.,
251 U. 8. 417. The commodities clause does not forbid rebating
or attempts to monopolize interstate commerce, which are dealt
with by other statutes. It is concerned with tramsportation of
commodities by a rail carrier where the earrier and the producer
and shipper are so dominated by the same interest, through the ex-
ercise of power secured by stock ownership, as to make rebates,
diseriminations, attempts to monopolize and other abuses of earrier
power, easy, and their detection and punishment difficult.

S
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It is not important, as the court below thought, that in the re-
lations between the Steel Corporation and its subsidiaries ‘‘there
was a serupulous recognition of the separate entities,’’ or that all
transactions between them were ‘‘in the form of transactions and
communieations between two separate and distinet corporations,’’
or that the business and accounts of each subsidiary ‘‘were kept
gseparate and distinet”” from those of others. Nor is it of any
moment, as this Court seems to imply, that the affiliates do not have
the same officers and directors, and that some years ago they aban-
doned the practice of maintaining interlocking directorates.

Those familiar with present day methods of corporate control
will not be so naive as to suppose that the complete domination in
fact of its subsidiaries by a holding company owning all their stoek
is in any.way inconsistent with serupulous recognition of their
separate corporate entities, or with the maintenance of separate ac-
counts and distinet personnels of officers and directors, Every
holding eompany presupposes a relationship between it and a dis-
tinet corporate entity and its power to control the latter. 'Where
the issue is whether that power has been exercised, ‘‘courts will
look through the forms to the realities of the relation between the
companies as if the corporate agencies did not exist.’”' Hence we
are presently concerned with what is in fact done in the Steel Cor-
poration’s exercise of its power to control, not with the particular
legal forms or methods under cover of which control may in fact be
effected. And since we must look to its acts of eontrol, in addition
to its power acquired by stock ownership, as the decisive test, we
must serutinize what has occurred in the past as the best indieation
of the manner and extent of the use which may be made of the
power in the future. 3

In appraising the Steel Corporation’s acts of control over the
appellee, it is of significance that the dominant interest in the
inter-company relationship, unlike that in the earlier cases brought
before the Court, is that of production, and not transportation.
Appellee, although a common carrier, subject to publie duties and
responsibilities, is, in its relation to the Steel Corporation and its
gubsidiaries, but an appanage to their vast steel producing busi-
ness. While the commodities clanse makes no distinction between
the one type of domination and the other, such control of a rail-
road is far more menacing to the public and to rival producers
than is domination of producer interests by a carrier. When the
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carrier interest predominates, extension of its transportation faeili-
ties beyond the demands of its producing affiliates, and even to their
competitors, with resulting benefit to the public, may well ensue.

But where the produeing interest is dominant, and the carrier is

chiefly engaged in transporting the commodities of producing affili-
ates, restricted or indifferent service to competing producers and to
the publie, tardy or inadequate extension of facilities, discrimina-
tion in furnishing service and facilities, are dangers especially to
be anticipated.

In such a relationship, control of carrier eapital accumulation,
expansion and expenditure, is & peculiarly convenient and effective

iearis of subordinating carrier public service to the interests of pro- A

duction, by restriction of carrier expansion which would benefit the

public and competing producers, or by allowing it only under dis-

eriminatory conditions. It is with these general considerations in

mind, especially pertinent to the present case, that its facts should

be examined. ,

Since its formation in 1901 the Steel Corporation has owned
all the eapital stock of the appellee railroad and of the Illinois
Steel Company, & manufacturing company which appellee serves.
Through lease, in 1909, of the Chieago, Lake Shore and Eastern
Railway line, and the acquisition of appurtenant trackage rights
over another line, appellee secured and maintains direet transpor-
tation facilities between the Illinois Steel Company and mines and
quarries, all subsidiaries of the Steel Corporation. Sixty per cent.
of appellee’s tonnage is furnished by Steel Corporation subsidiaries.

Although the Steel Corporation is exclusively a holding and not
an operating ¢ompany, its by-laws defining the president’s duties
provide that he ‘‘shall have general charge of the business of the
corporation relating to manufacturing, mining and transporta-
tion.” The record shows that this authority is exercised by close
and constant supervision over the business and affairs of Steel
Corporation subsidiaries, not through the formal proceedings of
stoekholders and directors meetings, but through conferences and
correspondence taking place directly between the officers of the
Steel Corporation and those of its subsidiaries,

From 1901 to 1920 there were on appellee’s board of di-
rectors never less than four officers or directors of the Steel Cor-
poration, selected from its most important officers. Since 1920
the appellee’s board of directors has been selected by appellee’s
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president and elected by him acting as proxy for the Steel Cor-
poration. He has likewise selected the officers, who have been
elected by the Board at his suggestion. The record is replete with.
evidenee, chiefly correspondence, showing the complete subservience
of appellee’s president to the officers of the Steel Corporation in
matters of corporate policy. The subservience of appellee’s board
of directors to its president, and through him in turn to the Steel
Corporation, is exemplified by appellee’s settled practice from
1910 until the time of suit of entering into contracts without any
previous approval by its board of directors. At its annual meeting
of directors the contracts which have been previously entered into,
and often have already been performed, are ratified and confirmed.
This procedure was followed with respect to all contracts, some
2,313 in number, executed on behalf of appellee between 1910 and
1933. -

Appellee’s fiscal policy has for many years been dominated and
rigidly controlled by the Steel Corporation. Dividends have been
habitually declared and the amount of them fixed only after se-
curing, by correspondence, the consent and approval of the officera
of the Steel Corporation. The Steel Corporation draws to itself
the surplus funds of its subsidiaries, including appellee, which are
deposited with it, for its own use, often upon its specific request
or demand, and at a rate of interest which it fixes. These funds
are withdrawn by'draft of the subsidiary, payable only upon ac-
ceptance by the Steel Corporation, and customarily upon notice
given in advance, From 1920 to 1933 appellee’s aggregate de-
posits with the Steel Corporation were $79,000,000, of which $32,-
000,000 were made at the request or demand of the Steel Cor-
poration,

Since its formation the Steel Corporation has maintained under
its direction and control a elearance account, by which monthly
settlement is made of inter-company accounts among its vari-
ous subsidiaries. All of appellee’s settlements of such aceounts,
except freight charges and traffic claims, are cleared through this
account, The account is managed by the controller of the Steel
Corporation. Interest is charged or allowed on balances due in
the acecount at a rate of interest fixed by the treasurer of the Steel
Corporation. Terms of settlement are controlled by it and not by
fre_a bargaining of debtor and ereditor.

By direction of the finance committee of the Steel Corporation,
its subsidiaries, including appellee, are required to obtain in ad-
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vance the approval of the committee of all expenditures for capital
account and improvements in excess of a specified amount. From
1920 to 1932 the limit was #10,000, since which it has been #5,000.
Sinee 1908 the officers of the Steel Corporation have issued from
time to time, to all its subsidiaries, instructions outlining in detail
the rules and procedure governing their application to the Steel
Corporation for its approval of their expenditures for improve-
ments.  This requirement was not perfunctory.  Failure to
secure from the officers of the Steel Corporation, in advance, the
approval of capital expenditures, brought from them by letter
or telegram swift reminder of thé negleet. Requests for approval
of proposed expenditures have been the oceasion for careful in.
quiry by the officers of the Steel Corporation as to their necessity
and propriety. In recent years approximately 70 per cent, of
appellee’s total capital expenditures have been of the class requir-
ing consent by the Steel Corporation.®* Inecluded were items di-
rectly affecting appellee’s transportation service, such as the cost
of rolling stock, procuring an adequate water supply for its engines,
improvement of its right-of-way, and additional yard facilities,

With such minute and continuous control of capital outlays of
appellee by an organization primarily interested in produetion
rather than common carrier service, it is not surprising that the
only expansion of appellee during the period of control has been
its lease of the line of the Chieago, Lake Shore and Eastern Rail-
way, a subsidiary of a Steel Corporation producing affiliate, the
Illinois Steel Company, which it served almost exclusively, and
the acquisition through this lease of a trackage privilege over the
Chicago & Eastern Illinois Railroad, restricted to the hauling of
products of producing subsidiaries of the Steel Corporation—an
arrangement by which appellee raised its tonnage from subsidiaries
of the Steel Corporation from 25% to 60%.

It was the chairman of the board of the Steel Corporation, not
the officers of appellee, who had the deciding voice in determining
whether the lease should be taken and who assumed aetive control
of the negotiations for its acquisition. Again, in 1920, when the

*Out of an annual average eapital expenditure by appelles of approximatel
$000,000, during each of the ysnra 1':3: 1926 to lﬂgﬂ inclusive, an nrnrngg
of over $600,000 annually required the prior approval of the Steel Corporation,
In 1930, appelles made eapital expenditures of $1,010,755, of which $1,315,773
required the approval of the Steel Corporation, Appollee’s total capital ex-
penditures from 1926 to 1930 amounted to $4,507,025, of which $3,153,817
required such approval,
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trackage agreement was subject to cancellation by reason of the
receivership of the Chicago & Eastern Illinois, it was the chairman
of the board of the Steel Corporation who aetively controlled the
suceessful negotiation for a continuance of the agreement.

The record discloses many other forms of actual control of the
business and affairs of appellee by the Steel Corporation which it .
is unnecessary to detail. It is enough that those mentioned, when
examined in their setting, show with convineing forece that the
appellee railroad is in fact obedient to the dominating control of
producers of commodities which it transports. In every instance
when the Steel Corporation has coneeived that it had any interest
to subserve, appellee has willingly done its bidding. In none has
there been any indication of a disposition to pursue any policy not
at least tacitly approved by the Steel Corporation. The aetive and
continuous control over appellee’s finances and expenditures is
alone sufficient to create a continning danger of neglect and abuse
of appellee’s carrier duties in favor of the dominating produection
and shipping interest, a temptation and an opportunity which it
was the purpose of the commodities clause to forestall, In addition,
the Steel Corporation has exerted that power, in the acquisition
of the Lake Shore lease and its appurtenant trackage rights, to se-
cure special advantages for its produeing subsidiaries. The track-
age rights extend only to hauling their own produet, not that of
their rivals. ' :

This relationship passes far beyond that which is normal between
a railroad and its stockholders and establishes a control over ap-
pellee’s poliey as complete as though it were but a department of
the Steel Corporation. the commodities clanse permits control
such as is exhibited here, one is at a loss to say what scope remains
for the operation of the statute.) Whatever views may be enter-
tained of the soundness and wisdom of the decision in United States
v. Delawgre & Hudson Co., supra, it neither requires nor excuses
our reduetion of the commodities elause to a cipher in the caleula-
tions of those who control the railroads of the country.

Mr. Justice Branpeis and Mr. Justice CArpozo concur in this
opinion,
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OB of the Athrney General
" Washingtm B G,

Jlmﬂ l’ 1-936-

Dear Mr. Pregident:

' The decision of principal importance to the Government
rendered by the Supreme Court at its concluding session of the term
today was thet in the New York Minimum Vage Law case (Morehead v.
People ex rel. Tipaldo). By a five-to-four decision, the Court
held the New York statute unconstitutional insofar as it related

to the fixing of minimum wages for adult women. An analysis of

the majority and dissenting opinions is attached.

In another case of importance (The Dixie Terminal Co.
ve. The United States), a certificate from the Court of Cleims
asking the advice of thge Supreme Court, the Court sustained a
motion of the Government to dismiss the certificate because im-
properly phrased. This case involves the question whether the
holder of a liberty bond who refused to accept payment in legal
tender currency of the face amount of the bond because of its
claim that it should have been paid in gold is entitled to recover
interest accruing after the date specified in the call for re—
demption,

The Court granted one petition for a writ of certiorari
filed by the Govermment and denied one.

Out of the thirteen petitions for certiorari filed by
opponents, the Court denied all but two petitions.

Respectfully,

Attorney General.

The President,
The White House,
Washington, D. C.




is of the Opinions of the Supreme Court
in the New York Minimum Wage Law Case (More-
head v. People ex rel., Tipaldo).

The Supreme Court today, in a five to four decision, held
that the New York Minimum Wage Law of 1933, insofar as it related
to the fixing of minimum wages for adult women, was unconstitutional.

In the majority opinion rendered by Mr. Justice Butler
and concurred in by Justices Van Devanter, McReynolds, Sutherland
and Roberts it was held that the New York Act was indistinguishable
from the District of Columbia Minimum Wage Act of 1918, which was
held unconstitutional by the Supreme Court in 1923. While the
District of Columbia law required only that the Minimum Wage Law
must be one adequate to supply a living wage, whereas the New York
law added the element that the wage must also be one which was not
less than a fair and reasonable value for the services rendered, the
Court ruled that this did not render the Adkins decision distinguish-
able for the reason that that "decision and the reasoning upon
which 1t rests clearly show that the State is without power by
any form of legislation to prohibit, change or nullify contracts
between employers and adult women workers as to the amount of wages
to be paid." The Court gaid that "the dominant issue in the Adkins
case 1s whether Congress had power to establish minimum wages for
adult women workers in the District of Columbia. The opinion directly
answers in the megative. The ruling that defects in the prescribed
standard stamped that Act as arbitrary and invalid was'an sdditional
ground of subordinate consequence.”

In an attempt to distinguish the Adking case reference
was made by the petitioner to the growing increase during recent
years in the number of women wage workers, and attention was also
called to the "Factual background" contained in the first section
of the Act. Referring to its legislative higtory the Court said,
however, that "The Act is not to meet an emergency; it discloses a
pernanent policy; the increasing number of women workers suggests
that more and more they are getting and holding jobs that otherwise
would belong to men", and that "It is plain that, under circumstances
such as those portrayed in the 'Factual background!, prescribing
of minimum wages for women alone would unreasonably restrain them
in competition with men and tend arbitrarily to deprive them of
employment and a fair chance to find work."

The Court also alluded to its decilsionssubsequent to the
Adkins case holding unconstitutional the minimum wage statutes of
Arizona dnd Arkansas and said that "in each case, being clearly of
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opinion that no discussion was required to show that, having regard
to the prineciples applied in the Adkins case, the gtate leglslation
fixdng wages for women was repugnant to the due process clause of
the Fourteenth Amendment, we so held and upon the authority of that
cage affirmed per curiam the decree enjoining its enforcement. It
is equally plain that the judgment in the case now before us must
also be affirmed."

In the dissenting opinion rendered by the Chief Justice,
which was concurred in by Justices Brandeis, Stone and Cardozo,the
Chief Justice held that the Adkins case was distinguishable in that
the statute there involved, unlike the New York law, did not require
that the "fair wage" correspond with the reasonable wvalue of the
gervices which the employee performed, a difference which the Chief
Justice declared to be "a material one."™ The Chief Justice then
gald that in view of this distinction the question should be dealt
with upon its merits.

After declaring that the validity of the New York statute
must be considered in the light of the conditions to which the ex-
ercise of the protective power of the State was addressed, the Chief
Justice made an extended reference to the "factual background" and
gaid that

"We are not at liberty to disregard these
facte., We must assume that they exist and ex- |
amine respondent's argument from that standpoint.
That argument is addressed to the fundamental
postulate of liberty of contract. I think that
the argument fails to take account of established
principles and ignores the historic relation of
the State to the protection of women."

The Chief Justice said that while it was highly important
to preserve the liberty of contract from arbitrary and capricious in-
terference, "We have repeatedly sald that liberty of contract is a
qualified and not an absolute right" and that "The test of wvalidity
is not artifieial. It is whether the limitetion upon the freedom
of contract is arbitrary and capricious or one reasonably required
in order appropriately to serve the public interest in the light of
the particular conditions to which the power is addressed." Apply-
ing this test the Chief Justice was of the opinion that there was
"nothing in the Federal Constitution which denies to the State the
power to protect women from being exploited by overreaching employers
through the refusal of a fair wage as defined in the New York statute
and ascertained in a reasonable manner by competent authority." The
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an examiner. Evidence thus taken may be sifted
and analyzed by competent subordinates. Argument
may be oral or written. The requirements are not
technical, But there must be a hearing in a sub-
gtantial semse, And to give the gubatance of a
hearing, which is for the purpose of making deter-
minations upon evidence, the officer who makes the
determinations must consider and appraise the
evidence which justifies them. That duty undoubted-
ly may be an onerous one, but the performance of it
in & substantisl manner is ingeparable from the
exercise of the important authority conferred.m

In a case in which the Govermment was not technically a party
but in which it filed a brief as amicus curise (Ashton v. Cameron County
Wiater Improvement District No. One) the Court by a five to four decision
held the Municipal Bankruptey Law of 1934 to be unconstitutional. This
Aet provided for readjustment of the debts of municipalities and other
gubdivisions of states to be binding on all creditors upon the approval
of the bankruptcy court and two-thirds of the creditors. Mr. Justice
McReynolds, for the majority, assumed the Act to be within the bankruptcy
power of the federal government. He nevertheless declared the Act to
be a forbidden invasion of the powers reserved to the states, whose con-
trol over the fiscal affairs of local govermment might be restricted.
The Court held it immaterial that the Texas legislature had authorized
proceedings under this Act, because the authorization impaired the obli-
gation of contracts and because federal power cannot be enlarged by con-
sent. Mr. Justice Cardozo, speaking for the minority which included the
Chief Justlce and Justices Brandeis and Stone, found that the expanding
concept of bankruptcy included a governmental debtor. He assumed, for
the present case, that the Aet would be invalid if the statute dispensed
with the consent of the state or the subdivision. But the Act seemed
to him to show a sedulous care for the state's rights, and the Texas
legislature had expressly consented to its terms, In taxation and com-
merce clause cases he found persuasive analogies for the exercise of
power which would be invalid were it not for the comsent of the soverelgn
(state or federal) said to be intruded upon.

The Government filed a brief defending the walidity of the
B. F. C. loan which was attacked as unconstitutional and as an indis-
pensable element of the readjustment plan. The majority did not pass
on the guestion and the minority accepted the contention that such
questions could not be raised at this time. A copy of the majority
and dissenting opinions 1s attached.



Chief Justice said:

"fhen there are conditions which specially
touch the health and well-being of women, the
State may exert its power in a reasonable manner
for their protection, whether or not a similar
regulation is, or could be, applied to men. The
distinctive nature and function of women - their
particular relation to the social welfare - has
put them in a separate class. This separation and
corresponding distinctions in legislation is one of
the outstanding traditions of legal history. The
Fourteenth Amendment found the States with that
protective power and did not take it away or re-
move the reasons for its exercise. Changes have
been effected within the domain of state policy
and upon &n appralsal of state interests. We have
not yet arrived at a time when we are at liberty to
override the jJudgment of the State and deecide that
women are not the apecial subject of exploitation
because they are women and as such are not in a
relatively defenceless position.

* * * *

"If liberty of contract were viewed from the
standpoint of absolute right, there would be as
much to be said against a regulation of the hours
of labor of women as against the fixing of a minimum
wage. Restriction upon hours is a restriction upon
the making of contracts and upon earning power. But
the right being a qualified one, we must apply in
each cage the test of reasonableness in the circum-
stances disclosed. Here, the special conditions
calling for the protection of women, and for the
protection of society itself, are abundantly shown.
The legislation is not less in the interest of the
community as a whole than in the interest of the
women employees who are paid less than the value of
their services. That lack must be made good out of
the publie purpe. Granted that the burden of the
support of women who do not receive a living wage
cannot be transferred to employers who pay the
equivalent of the service they obtaln, there is no
reagon why the burden caused by the failure to pay
that equivalent should not be placed upon those who
create it. The fact that the State cannot secure the
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benefit to soclety of a living wage for women em—
ployees by any enactment which bears unreasonably
upon employers does not preclude the State from
seeking its objective by means entirely fair both
to employers and the women employed.

"In the statute before us, no unreasonableness
appears. The end is legitimate and the means ap-
propriate. I think that the act should be upheld."

A separate dissenting opinion was rendered by Justice Stone.

In this opinion, which was concurred in by Justices Brandeis and Cardozo,
Justice Stone said that while he agreed with all the Chief Justice

had said

" # % % I would not make the differences between
the present statute and that involved in the Adkins
cage the sole basis of decision. I attach little
importance to tha fact that the earlier statute was
aimed only at a starvation wage and that the present
one does not prohibit such a wage unless it is also
less than the reasonable value of the gservice. BSince
neither statute compels employment at any wage, I
do not assume that employers in one case, more than
in the other, would pay the minimum wage if the
service were worth less."

Justice Stone then stated that

"The vague and general pronouncement of the
Fourteenth Amendment against deprivation of liberty
without due process of law is a limitation of legis-
lative power not a formula for its exercise. It
does not purport to say in what particular manner
that power shell be exerted. It makes no fine-spun
distinctions between methods which the legislature
may and which it may not choose to solve a pressing
problem of govermnment. It is plain too, that, un-
less the language of the amendment and the decisions
of this Court are to be ignored, the liberty which
the amendment protecte is not freedom from restraint
of all law or of any law which reasonable men may
think an appropriate means for dealing with any of
those matters of public concern with which it is the
business of government to deal. There is grim irony
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in speaking of the freedom of contract of those

who, because of their economic necesaities, give
their service for less than is needful to keep

body and sould together, But if this is freedom

of contract no one has ever denied that it is freedom
which may be restrained, notwithstanding the Four-
teenth Amendment, by a statute passed in the public
interest.n

After referring to a number of cases in which the Court
had sustained the power of legislatures to prohibit or restrict the
terms of a contract, including the price term, in order to accomplish
what the legislative body may reasonably consider a publie purpose,
Justice Stone said:

"No one doubts that the presence in the com-
munity of a large number of those compelled by
economic necessity to accept a wage less than is
needful for subsistence is a matter of grave public
concern, the more so when, as has been demonstrated
here, it tends to produce 111 health, immorality
and deterioration of the race. The fact that at
one time or another Congress and the legislatures
of seventeen states, and the legislative bodies of
twenty-one foreign countries, including Great Britain
and its four commonwealths, have found that wage
regulation 1s an appropriate corrective for serious
social and economic maladjustments growing out of
inequality in bargaining power, precludes, for me,
any assumption that it is a remedy beyond the bounds
of reagon. It is difficult to imagine any grounds,
other than our own personal economic predilections,
for saying that the contract of employment is any
the less an appropriate subject of legislation than
are scores of others, in dealing with which this
Court has held that legislatures may curtail individual
freedom in the public interest.

"If it is a subject upon which there is power
to legislate at all, the Fourteenth Amendment makes
no distinction between the methods by which legislatures
may deal with it, any more than it proscribes the regu-
lation of one term of a bargain more than another if
it is properly the subject of regulation. No one has
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yet attempted to say upon what basis of history,
principles of govermment, law or logle, it is within
due process to regulate the hours and conditions

of lebor of women, * % # and of men * # % and the
time and manner of payment of the wage * # # but
that regulation of the amount of the wage passes
beyond the constitutional limitation; or to say upon
what theory the amount of a wage is any the less

the subject of regulation in the public interest
than that of insurance premiums * * # or of the
commissions of insurance brokers #* # # or of the
charges of grain elevators * * * or of the price
which the farmer receives for his milk, or which

the wage earner pays for it (Nebbia v. New York,

291 U. S. 502)."

Referring to the declaration of the Court in the Nebbia
case that

"So far as the requirement of due process
is concerned, and in the absence of other con-
gtitutional restriction, a state is free to adopt
whatever economic policy may reasonably be deemed
to promote public welfare, and to enforce that policy
by legislation adapted to its purpose. The courts
are without authority either to declare such policy,
or, when 1t is declared by the legislature, to over-
ride it. If the laws passed are seen to have a reason-
able relation. to a proper legislative purpose, and
are neither arbitrary nor discriminatory, the require-
ments of due process are satisfied, and judiecial
determination to that effect renders a court functus
officio."

Justice Stone said:

"That declaration and decision should control the
present case. They are irreconcilable with the
decision and most that was said in the Adkins casge.
They have left the Court free of its restriction
as a precedent, and free to declare that the cholce
of the particular form of regulation by which grave
economic maladjustments are to be remedied is for
legislatures and not the courts.
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"In the years which have intervened since the
Adkins case we have had opportunity to learn that
e wage 1s not always the resultant of free bargain-
ing between employers and employees; that it may be
one forced upon employees by their economic necessi-
tles and upon employers by the most ruthless of their
competitors. We have had opportunity to perceive more
clearly that a wage insufficient to support the worker
does mot vigit its consequences upon him alone; that
it may affect profoundly the entire economic structure
of society and, in any case, that it casts on every
taxpayer, and on government itself, the burden of
solving the problems of poverty, subsistence, health
and morals of large numbers in the community. Be-
cause of their nature and extent these are public
problems. A generation ago they were for the individual
to solve; today they are the burden of the nation. I
can percelve no more objection, on constitutional
grounds, to their solution by requiring an industry
to bear the subsistence cost of the labor which it
employs, than to the imposition upon it of the cost
of 1ts industrial accidents. See New York Central
R. R. Co. v. VWhite, supra; Mountain Timber Company v.

Washington, 243 U. S. 119.

"It is not for the cowrts to resolve doubts
whether the remedy by wage regulation is as effica-
clous as many believe, or is better than some other,
or is better even than the blind operation of uncon-
trolled economic forces. The legislature must be
free to choose unless government is to be rendered
impotent. The Fourteenth Amendment has no more
embedded in the Constitution our preference for some
particular set of economic beliefs than it has adopted,
in the name of liberty, the system of theology which
we may happen to approve.!
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

CHAMBERS OF »
JUDGE CLARK Newank, N, g, June 10, 1936

Honorable Franklin D. Roosevelt
The Thite House "
“Washington, D. C.

Dear Franklin:

You may possibly think it worth while to recall
my letter to you of last August (I haven't bothered you
with correspondence since!). 1In it I spoke of my thought
that a sensible solution of our constitutional problem might
be a commission--similar to the Australian one of 1929--to
study our Constitution and those of the other great Federations
and determine if the present structure of our's is currently
adequate. The course of decision in the Supreme Court has : ‘
rather, I think, borne out my predietion that such a study
might be necessary. You will also have noticed that Senator
Borah at the convention expraséad the view that the heat of
a political convention was not the forum for such a study.

If it is thought wise to make any definite platform
recommendations in your convention, I em making bold to sub-
mit three suggestions.

(1) Thet the due process clause (both as binding
the state and the nation) be submitted with a "provided that"

addendum giving power to the state and nation to go as far

ngF .r'-L.I-.'n o 3
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as is desired in controlling minimum wages, ete. I suggest
this in the form of a proviso in order that it may be easier
to explain to the people that the due process clause was
adopted originally for the protection of the many (the colored
many for the l4th &m;ndment) and not for the advantage of

the corporate few,as has been the twist given it by the
Supreme Court. As you know, the historical exposition of
this is readily available.

(2) The only reason for giving the Federal Govern-
ment more power is to mitigate the evil consequence of
diversity in those phases of our life where uniformity is
essential. T have, therefore, drafted an amendment which

is based on that prineiple. It reads:

1 Congress shall have power to pass
. laws meking uniform thrgﬁéﬁﬁht the
United Stafes or in any part there-
of the laws of the several states
affeecting agriculture, crime, commerce,
industry and labor..

o This power shall be exercised only
after hearings before and upon the
written recommendation of uniform law
commissioners designated by the individual
states affected by the proposed legis-

lation. _

3. This amendment shall be inoperative
unless it shall have been ratified as
an amendment to the Constitution by
conventions in the several States, as
provided in the Constitutioh, and
within seven years from the date of
the submission hereof to the States by

the Congress.

It is my idea that some such amendment would remove any
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criticism on the ground of centralization and would permit
regional legislation for purposes similar, for instance,
to the Guffey Act in the coal regions. As you probably
remember, every state in the Union has already legislation
for the appointment of uniform law commissioners., That
legislation defines the duties of the commission in this
significant language:

. "It shall be the dutﬁ of said com-

missioners to examine the subjects of

marrla%e and divorce, insolvency, the
deseent and distribufion of proﬁerty,

the execution and probate of wills and
other subjects, upon which uniformit

of legislation in the various states and
errivories of the Union 1s desirable, but

which are outside the jurisdiction of

the congress of the United States; to
confer upon these matters with the com-

missioners agpninted by other states and

territories for the same purpose; * * *m,

(P.L. N. J. 1909, p. 229)

In spite of the mandatory character of this adjuration, an
examination of the uniform legislation enacted since the
appointment of the uniform commissions in 1892 indicates

how pitifully inadequate this method of securing uniformity

has proved. Ve find that the majority of states are cold to most
of the long list of laws submitted by the commissioners. Such
manifestly essential eriminal enactments as a uniform extra-
dition law and a uniform machine gun act we find passed by

enly 15 and 8 states respectively and such even more manifestly
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essential social legislation as the child labor act ac=-
cepted by only one state.

(3) T repeat the supgestions of my letter of last
august with respect to adviséryla?inions in the United States
Supreme Court. It seems to me that this must be done to
remove the unfair impression of your letter to the Congress-
men, given by Republicans, with respect to the Guffey Coal _
Ack. It is nmy recollection that among the ten states having
such constitutional provisions is ineluded Kansas!

I have been corresponding with and seeing Jim from

time to time and hope to see him again next week.

Yours sincerely,

4

William Clark
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DONALD R. RICHBERG
LAWYER

701-708
T2 JACHSON PLACE
WASHINGTOMN,D.C.

TELEFHONE HATIONAL Bdia

June 16, 1936.

Honorable Marvin H. McIntyre,
Assistant Secoretary to The President,
The White House,

Washington, D. C.

Dear "Mac":

This product of my sick-in-bed eweat and
“painetaking” thought is, I believe, well worth
the President's reading when he is ready and free
to tackle the platform-acceptance-speech-consti-
tutional-questions.

I am hoping to be on my feet again soon
and to be available if I can be of any service.
But the appropriate time for coneideration of
thie enclosure may come any time,

As ever,

D.R.R.

Dictated from Home.
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Another non-Government case of interest which was decided by
the Court is the State of Arizona v. The States of C ornia, Colorado,
Nevada, New Mexico, Utah and Vyoming. In this case the State of Arizona
filed an original bill in the Supreme Court in which it sought a judieclal

. apportionment among the States in the Colorado River bagin of the unap-
,propriated water of the river, with the limitation that the share of
California shall not exceed the amount to which-she is limited by the
Boulder Canyon Project Act and by a statute of California, and with the
proviso. that any increase in the flow of water to which the Republic of
Mexico may be entitled shall be supplied from the amount apportioned to
California. The proposed bill of complaint charged that, notwithstand-
ing the limitation upon the use of the water by California, certain
California corporations, with the aid of the United States, proposed to
divert from the river and use consumptively in California an aggregate
amount of 14,330,000 acre feet annually, including that which the Secretary
of the Interior has contracted to deliver, or 8,444,500 acre feet in ex—
cess of the amount which California is permitted to take by the Boulder
Canyon Project Act and her own statute, and sufficient to use all but
about 1,000,000 acre feet of the unappropriated annusl flow of the river.
Arizona asserted that she was damaged by the impending appropriations of
water by California by reason of the fact that future reclamation of land
in Arizona can be accomplished only by large scale projects, contemplat-
ing the irrigation of large areas to be operated and administered as a
gingle unit, and, because of the great cost of diversion works and large
expenditures required to establish such projects, it will be impossible to
finance them "unless water for the irrigation of said land can be appro-
priated and unclouded, undisputed and incontestable rights to the permanent
use thereof acquired at or prior to the time of constructing such works."
The Court held unanimously that the suit could not be entertained because
the United States, which had not been named as a defendant and had not
congented to be sued, was an indispensable party. The Court said that

"The 'equitable share' of Arizona in the unappropri-
ated water impounded above Boulder Dam could not be
determined without ascertaining the rights of the
United States to dispose of that water in aid and

' support of its project to control navigation, and
without challenging the dispositions already agreed
to by the Secretary's contracts with the California
corporations, and the provision as well of B 5 of the
Boulder Canyon Project Act that no person shall be
entitled to the stored water except by contract with
the Secretary."
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Memorandum for the President - in re Constitutional Issues

1. Having been laid up in bed for nearly two weeks, I
have tried to make a oareful analysis of oritical constitutional
issues. The results are incorporated in the attached dooument
written in the form of a speech - containing many statements
which could be used either in platform or speech-writing. I have

not cramped clear expression by considerations of policy - so

'~{his 18 probably too candid and vigorous for unadulterated use.

But it states a case that should be stated - so far as a necesggary
regard for popular prejudices and saored cows may permit. I hope
thie may be of some use,.

2e A8 to the platform it seems to me, in view of the
republican - Landon declaration, a very desirable democratic

poeition might be -

"If recent pronouncements of the Supreme Court
are to be rugnrdad as fixing permanent limitations
on the legislative powers of both state and federal
governments, it will be necessary to seek such an
amendment or amendments to the federal constitution
a8 will restore to the legislatures of the several
S8tates and to the Oongress of the United Btates, each
within its constitutionally defined juriediction, the
power to enact and to have enforced those laws rﬁinh
the respective legislative bodies shall from time to
time find necessary in order adequately to regulate
commerce, to protect public health and safety, to safe-
gugrd ugnnunla security, and to provide for the general
welfare®,

The reasons for this form of statement are too many for

quick summary - but the purpose of it is, I hope, obvious.

Donald R. Richberg,




Many loose and reockless oharges have been made, denouncing
the New Deal for supposed vielations of the Constitution. But most
of those who repeat these charges cannot quote even one priviiinn
of the Conetitution which they would claim has been viclated; and
no one oan point out any act of any public official which has
viclated any plain requirement of the Constitution.

Most of those who are voicing their indignation at"unconsti-
tutional’ acts know so 1little about the law written in the Oonstitue
tion that they are only repeating,without understanding, what some
one else has asserted. The few who are better informed know that
it is impossible to point to any language in the Constitution whieh
lays down clearly a duty or a prohibition that has not been faith-
fully observed.

Therefore, the professional twisters of constitutional law
resort to hnimiui, refined construotions of general language, and
to positive assertions that vague phrases can have but one meaning.
By this device they are trying to convince the American people that
the Constitution, as thnﬂ%}%utan and altered 1t,. prohibits
a great many acts which are, in fact, not prohibited, but whioch are
expressly authorized in the Constitution.

It is high time to talk plainly about these constitutional
questions, in language whioh anyone can understand even without a

legal education.
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The principal oharges against New Deal law making are these:
Ihe first oharge is: that the Congress has delegated its

Jdegisiative power to the Pregident - thus permitting him to make
the laws. It is asserted that any delegation of legislative power

is prohibited by the Oomstitution.

The faoct ir that there is not a word in the Constitution which
prohibits the Oongress from d-l-knting legislative power either to
the President or to other administrative officials. It is true that
in the Constitution all legislative powera are expressly "vested" in
the Congress = so that no President could undertake of his own volie
tion to make a law.

But when the Congress enascts a law which gives to the President
broad powers to oarry out the declared purposes of the Uongress, it
exercises the constitutional right of the Congress to decide how far
it 1s necessary to write detailed requirements into a law. That power
is essential to the exercise of legislative power;and neither the
President nor the Bupreme Court has been given the power or the right
to refuse to enforce a law enacted by the Oongress - on the ground
that the Congress had not written a suffioiently detailed law to meet
the executive or judieial approval.

Let me give a few homely examples: The Oongress passes laws
prohibiting and providing for the punishment of various ocrimes - but
it does not define just what constitutes forgery or embeszzlement -
nor direct how an indictment shall be drawn, nor how a case shall
be tried, nor how a prison shall be run. All theee details are left
to the executive and judieial officers.
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The Congress passes a law direoting the Interstate Oommerce

Commisesion to fix just and reasonable railroad rates, and another
directing the Federal Trade Commission to step unfair methods eof
competition. These Oommissions administer these laws; and then
the courts approve or disapprove of their methods of determining
what are"just and reasonable rates", or "unfair methode of compe-
tition". ' But you have never read any opinion by a judge complain-
ing that fw £1l definition and application of such broad terms he
was himself exeroising an unoonstitutional delegation of legisla~
tive power.
' There is not one word in the Constitution which gives %o
any Court any asuthority to refuse to enforce an otherwise valid law
on the ground that it delegates too mush discretionary power to
executive officials; and until January, 1935 the Bupreme Oourt in
all our history, although often besought to do so, had never refused
to enforce a law on the ground that legislative power could not be
delegated., It had never held that the power of the Congrese to make
laws despended on the direct exerocise of that power to the full ex-
tent which the Oourt should decide to be necessary.

0f course, if any Oongrese should be so foolish or weak as to
enact a law simply providing that the President or some executive
commiseion should be authorized to enact all the laws fouhd necegsary,
that would bu; in reality, not an exercise, but an abdication of its
constitutional authority. BSuch an attempted tranefer of power from
one branch of the government would be a real violation of the (Oon-

stitution; but no aoction even resembling such an abdication of

legislative power has ever been even considered by the Congress.
Fa
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Every law enacted as a part of the New Deal has laid down
olearly the purpose of the Oongress, and has directed the executive
to oarry out that purpose by defined means and in accordance with
defined policies. That is not simply the proper constitutional
method, but it is also the only praotical method, of law making
in dlnling'wlth our complex national problems. It has been the
method legally employed for generations - in providing for the
application and enforoement of the major laws of the federal
government,.

It is a simple fact that the Oonstitution of the United States
is not violated by a law, simply because it delegates discretionary
powers to the executive. But it is also a faot that the Constitutien
is clearly violated whenever any COourt refuses to enforce such a
law, because that is the definitely prescribed duty of every court
under the dnnnfttuxinn. The gravest question which has arisen in
connection with New Deal legislation has not been the question as
to whether the Congress unwisely delegated too much discretion to
the exeoutive department; but the muoch more serious question as to
whether the federal courts, moting without authority derived frem
any express mandate of the Constitution, have violated the Constitue
tion in refusing to enforce the laws enacted by the Congress in the
exercise of the lagillniiv- power which is expressly vested in the
Congress by the Constitution.

Ihe gecond principal charge against the New Deal ig: that
the Qongrese has invaded the domain of State sovereignty in attempt-

ing to regulate logal business. This charge is based upon the common,
but mistaken, idea that the federal government is empowered to regulate

only business aetivities covering more than one State, esuch, for example,

as interstate transportation, or the sale of goods for delivery

’fin another State.
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The faoct is that there 1I.Hﬂ1 a word in the Constitution for-
bidding the Oongress to. regulaté the produotion or distribution
of goods entirely within one State - nor forbidding the regulation
of buseiness transaoted wholly within one State. It has been the
rule of law long ago firmly established by the Bupreme Court that
wholly local business and wholly looal transactions are qubjiﬁt to
federal law to the full extent that such control is needed to
enable the Oongress to exercise its express power "to regulate ocom-
merce among the several Btates".

Let us consider a familiar example: If a group of meat
packers in Chicago should meet and agree upon the number of hogs
they would buy nnd/%%%hal they would pay and the amount of bacon
they would make and the prices they would charge, they would be
indioted for violating the federal anti-trust law. Every trans-
action might be confined to the State of Illinois, hogs bought there,
bacon made and pold there. Every packer might refrain from doing
any business with anyone outside the Btate. But they would all be

_ltgallr charged with violating a federal regulation of interstate

commerce -~ because the effeot of their wholly local transactions |
would be injurious to freedom of competiiimin commerce among the
states.

Thus we see that the supreme law of the Constitutien actually
gives the Congress full power to regulate local business, inocluding
production and manufaoturing, to the full extent necessery to protect
and to promote commerce among the States. B8Since that legislative
power 1s given to the Oongress, it follows that the Congress alone
has the right to deoide what laws are necessary to fulfill its duty

and how far it is necessary to regulate local transactions for that
purpoee,
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It. is, of ocourse, true that if the Congress attempted to reg-
ulate matters of essentially local ooncern having no apparent or
reasonable relationship to commerce among the States - as, for example,
the height of buildings or the sanitary handling of garbage, there
would be a clear stretohing of federal authority beyond its reasonable
limits. It may also be conceded that in any attempted federal regula-
tion of such businesses as hotels, barber shops and restaurants, or
local retall stores, the exertion of any federal authority might be
regarded as unwarranted except as to a limited number of aotivities
closely related to and definitely affeoting commerce among the States.

There are, therefore, types of imaginary or possible federal
regulation which might be either clearly or debatably outside the
delegated federal power; and in such ocases the Supreme Court might
find 1teelf compelled to hold that the Congress had exeeeded its
authority. But there was no such question involved when the Supreme
Oourt decided that New Deal legislation regulating the live poultry
industry, and the bituminous coal industry, and the railroad industry,
was outside the power to regulate commerce, because the same Court
had previously held that all these industries were -ﬁhjlnt to the

federal power to regulate commerce.

If the Court had merely held that the NRA Code, or the Guffey
Act, or the rallroad pension law,were unreasonable exercisesof the
admitted federal power and, therefore, violated other requirements
of the Oonstitution, we might disagree with the court but we could
not charge the court with attempting itself to amend the Oonstitu-
tion and to nullify a clearly granted legislative power,
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But when the Supreme Court undertook by sweeping pronounee-
ments to deny the authority of the Congress to regulate the subject
matter of manufacturing and mining and relations between employers
and employees, on the ground that these were looal activities beyond
the reach of the power to regulate commerce among the States, then
it became necessary to question the authority of the judicial branch
of the government to undertake thus to control the disoretionary
exeroise of the power of law-making which the Constitution conferred
upon the legislative branch.

The grave question again arises as to where lies the greater
wrong - in tﬁu unwige exercise of legislative power, or in the
refusal of the judiciary to enforoe the laws enacted by the Congress
in the exercise of power expressly vested in the Congress by the
Constitution? . :

Ihe third prineipal charge against the New Deal is: that the
Congress has invaded the domain of gtate govereignty in attempting

%o provide for the general welfare. Thie charge is based on a long
debated theory that the Congress was never given a specific power

to pase legislation to prnridq for the general welfare — although the
Constitution grants exactly that power in words so plain that even a
child can understand them.

Indeed the very first power granted to the Congress reads as
follows:

"The Congress shall have power to lay and collect taxes,
duties, imposts and excises, to pay the debte and provide for the

common defence and general welfare of the United Btates."
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The Gongress has been legislating under this power for nearly
one hundred and fifty years. BShrewd lawyers have tried to argue
that it did not mean anything - that it was only a general reference
to other powers later defined - because certain private interests
have always feared the vigorous exercise of this legislative author-
ity te advance the common good. But the queetion was never presented
to the Supreme Court for a definite decision until the AAA Case. Then
in January, 1936, the Court ruled - without a dissenting voice - that
this language meant uznﬁtlr what it eaid: that is, that the Congress
could enact laws under which taxes could be collected and expended

to provide for the general welfare.

But after this olear statement the Court then undertook to
an essential part the right to
deprive the Congress of /khexkeszk of its legislative puwe;’ﬁgii Is, /

determine what 4y needed to advance the general welfare,by assert-

ing that this power belonges:: to the Oourt, a majority of whieh then
decided that no "loeal bhusiness® ¥ could be regulated because that

power was *reserved to the Btates”.

There is not a word in the Constitution reserving to the

Btates any power "to provide for the general welfare of the United
States” and the court has held time and time again that no part of
any power granted to the United States could possibly be held

X "reserved to the States". Of course, no ilw could poesidbly be passed
by the federal government which affected the general welfare which
would not directly or indirectly r!gy;utc a thousand local activities.

The grave question is again presented - not of the wisdom of
New Deal legislation - but as to what shall be done to preserve,
protect and defend the Constitution when the federal courts refuse

to enforce the laws enacted by the Congress in the exercise of power

expressly vested in the Congress by the COonstitution?

B
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' It 1s no answer to this Question to say that the Bupreme Court
has the last word. That is not true. The last iurd in the American
government lies with the people. They have the right and duty to
p;.l- Judgment upon every publioc official; and no public office can
be placed so high as to be free from responsibility th the people
for the performance of a public trust. No power not legally con-
ferred upon any public official can be exercised by him; and that
rule applies to -vurf official from the village policeman to the
highest legislative, executive or judieial off icer in the land.

If we are to debate over how the Oonstitutien should be con-
strued, let us do it in good temper with respect for the conscientious
opinions of every responsible public servant. But if we are to attack
individuals and to charge everyone who disagrees with our reading
of the Constitution with being faleé. to his oath of office -~ then let
it be understood that no one in America ie too exalted to escape that
charge. IIﬁ-n men disagree as to the meaning of the fundamental law
that proceeds from the pPeople, let it be clearly understood that thl.
people have the final decision; and they can either change their law.
or change those officials who in their Judgment misread the law.

And no one is too exalted to be above that personal responsibility,
The President, each member of the Congress and each Justice of the
Supreme Court should be held equally responsible for the exercise of

responsible | aleo
his authority, not merely/%o ﬁIa private conscience, but/to the
will of the people in whose service he ie employed.

What insolence of office would induce anyone to stand before

the people and proclaim: "If you do not accept my interpretation of
your law, you must change the lawl You cannot change me. I am above
the law"]




80
The Court today granted certiorari in the case of United
States v. Wood,which involves the constitutionality of the Act of
Congress removing the disqualification of Government employees and pen-
sioners as jurors in the District of Columbia in cases in which the
United States is a party.

The Court also denled two petitions for writs of certiorari
filed by opponents,

Respectfully,

A oo

Attorney General.

The President,
The White House,

Washington, D. C.
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We have heard many broad charges that men are seeking to

become dintltori in Ameriea - diotators either in politics or
business = or in both. But the temper of the American people
will not tolerate any variety of dictator either in or out of
public office. And I challenge any man or party to stand up

and openly demand that America unoipt any such dictatorship over
the laws and puhllu'pnlinio- of our state and federal gn%nrnlunt:
&8 some now claim to be the existing right of the only public
officials of the United States who are appointed for life. Let
it be always remembered that any public officiasl who is not
responsible to the punpiu is a potential tyrant; and that when
men appointed for life assume to exercise an irrespongible
authority from which there is no appeal we are confronted by an
aotual and not an imaginary dictatorship.

If the opinions of the Supreme Court, whether right or
wrong, are to be beyond disoussion in this campaign, if the opinions
of a bare majority must be accepted as though of divine nuthnrit&;
Af we are to mocept without right of protest the unrestrained con-
trol of public policy which has been exeroiged by the Bupreme Court
for the first time in hintnry in the last two years - let us olearly
understand what we are doing. Let us not be deceived. This is
indeed the end of self-government in Amerios. Thie is the overthrow
of all our Constitutional nnfegunrdn with one blow. This ie no
etealthy encroachment upon the rights of a free people. This ig
eimply fha sweeping of all our traditions into the fire and the
raieing of but one issue in the campaign - which is - Shall we
tolerate the expansion of the power of the Bupreme Court into an
unrestrained veto power upon all legislation which doees not meet

with the approval of a majority of the Justices?
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There is no suoch power granted or implied in the COonetitution.
The granted powers of the Court were never intended to reach so far.
It is, however, a fact that the necessary powere of the Court can-
not be exerted lawfully without a oontinuing exercise of self-
restraint by the Court itself upon ite powers which are so generously
conferred ae to be readily capable of abuse. The failure of self-
ruutrgint on the part of a public official whoee aots are subject
to review is dangerous enough. But lack of self-restraint by
officiale whose acts are final and who are themselves not subjeot
to popular election, is an intolerable offense in a republie. We
can forgive those who err in full consciousness that their power
may be taken from them; butf;%ig%%g%%i%% xanxwexie of the wrongful
eslf-assertion of those who rely upon our inability to reverse their
action, or to take away their powers,except by changing those pro-
vislons of our fundamental law which we do not wigh to change - but
- which should be interpreted and applied so as to fulfill the will

of the people for whom and by whom all our lawe are made.
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THE ATTORNEY GENERAL oA
WASHINGTON

December 29, 1936. . |
Ly “f

My dear Mr. President:

The enclosed memorandum is a further expla-
nation of a matter we recently discussed.

Under the law as it now exists a Circuit Judge,
or & District Judge, after reaching the age of seventy
and having served ten years, may elther resign or retlire
and still receive his full salary for life. A Bupreme
Court Justice, under similar circumstances as to age
and length of service, may resign but in that event his
retirement salary might be cut off or reduced by the
Congress. There is no provision for his retirement.

Congressman Sumners attempted to remedy this
defect at the last session and informs me that he is
going to renew the effort as soon as poseible. I think
his bill is meritorious as it would provide for the
same status for all Federal Judges.

Sincerely yours,

YA

The President,
The White House.




DEPARTMENT OF JUSTICE
WASHINGTON, D, C,

December 28, 1936.

DEC 28 1936

MEMORANDUM FOR THE ATTORNEY GENERAL \ ,%
N » ot

Re: ©Status of retired and resigned
Judges.

A circuilt judge or a district judge upon reach-
ing the age of 70, and after having served on the bench
at least ten years, may either resign or retire and
still receive his full salary for life. If he retires
he is still considered to hold office and may render
judicial services (U. 8. Code, Title 28, Section 375).
However, if he resigns, he no longer has his life tenure
and his compensation may be reduced or entirely taken
away from him by a subsequent Act of Congress. On the
other hand, if he retires, he is still a judge and, there-
fore, has the protection of the constitutional life ten-
ure and of the constitutional provision precluding a re-
duction of his salary.

A Supreme Court Justice is permitted to resign
on full salary after reaching the age of 70, if he has.
served ten years on the bench, but he may not retire.
The idea that Congressman Sumners has is to permit Supreme
Court Justices to retire in the same way the circuit and
district Judges may retire, so that they would not lose
the constitutional protection of life tenure and of the
prohibition against the reduction of their salary.

If a Bupreme Court Justice resigns under the law
as 1t now stands, there is nothing to prevent Congress
from cutting off or reducing his compensation (U. S. Code,
Title 28, Section 375).

Respectfully,

& al%xgﬁﬂer ﬁo&tzuar; a
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SEC. 1, Section 215 of the Judicial Code of ti» United
Statss is hereby repsaled and yesnscted t0 read as follows:

Sectdon 215, The Swpreme Cowrt of the Uhited States shall
mc:mmummmqmd
whom shall constitute & quorum; provided, however, the mumber of jJustices
may be teporarily incressed by the sppointment of an additional justice,
in the newmer now provided for the sppointment of justioces, for each
Justice, including the Chief Justice, who bas passed the age of
seventy~five years, but no more than one appointment of an additional
Justice as herein provided shall bo made in one calendar year, mnd
when such additional justice, or justices, shall have been so
appointed no vacancy shall be filled caused by the desth, resijnation
or retirement of a justice, except the Chief Justice, wmless the
£11l4ng of such wacancy is necessary to maintain the mmber of members
at not less then nine, The mumber of tesporary appointments so
made shall not, at any tine, inerease the total mumber of juwstices by
more than two-thirds of the permanent mewbership of the cowrt., If the
muber of members of the Suprems Court is in exoess of nine mot less
then two-thirds of the membership shall constitute a quorus.

As soon as may be, and, in so far as possible, tie
territory of esch cireuit court of mppeals shall have at least one

?rmefﬁ-mﬂwﬂto,n&othnrmm. shall

be a bona fide legal resident of such territory. lo appointment




of an additional justice, or to f11l & vacangy, shall be mads fren the
territowy of axy eiveuit court of syppesls heving & mesbew of the
Soprens Court who was & bema fide legal reddent of such territory
at the time of his appedntasnt uwiless the mmber of mesbers of the
Sopreme Court shall exowed the mudber of circuls cowrts of appesls.

SEC, 2, That Seotdon 345 of Title 28 of the Code of lams of
the United Gtates (section 238 Judielal Code) Le smended to rend as
follows:

"A drect review by the Suprems Cowrd of an interlocutcry
or final jJuigeent or decyee of a district court may be hed where it
is #0 provided in the following sections and not othorwise:

(1) Seotdcn 29 of Mels 15,

(2) Section 682 of Title 15, whare the decision of the
district court is adverse to the United States,

(3) Section 380 of this tdtle, |

(4) So mmch of section 47 of this title as relates to the
review of imlerlocutory end final judgments and decrees in suits to
mforee, suspend, o set aside crders of the Interstate Commerve
Commission other than for the payment of money.

(5) Sectdon 217 of Titde 7. (uax, 3, 1951, C, 517, sectdon
5, 26 Stat, 8%7; Jan. 20, 1097, e. 68, 29 Stab, 49%) Apr. 32, 1900,
¢ 150, secticn 35, M Stat. 655 Ape. 20, 1900, ¢. 339, sectimn 8,

A State 158) Mar 3, 1909, e 369, section 1, 35 Stat, €38) Ver, 3,
1901, c. 23, sections, 238, 244, 3% Stat. 1157) Jam, 3, 1925, os 2R,
esotdon 2, 30 Stat. 804y Feb. 13, 1925, c. 220, sectdon 1, 43 Stet. 938,)*

-l -




(6) Y mny Judge, or cowrd, of the United States issues
ay restraining order, desyee, Juigamt or injwection prodibiting any
Fedaral officid , or expleyes, or Federal agency, or any other perwen
or agency from oarrying out the provisions of, or asting wnder the
m&Wmh.lmWhﬂkhﬁﬂm
in the United States Suypreme Cowrt, or an sppesl mey be talwm by the
Tnited States directly to the United States Suprems Court to dissolve,
wdify, reverse or affim, as the case may be, sush restreining order,
decree, Judgnent or injunction, Reasonsble notice of such motiom, or
sppesl, shall be given the opposing party, or parties, in sach sction,
o proceeding, by causing to be served yeon him, or them, a notice
of such motion, or sppeal, and the notice with certificate of an officer
mumummmumdﬁﬂuﬁ-
or sppeel. OSuch motdon, or sppeal, shall be filed within ten days
n-muuarmmnfﬁumm,dm,m
or injunction by the inferior court, Vhen such motion, or appesl, is
f4led in the Suprwms Court it shall be the duty of the clevk of that
court to forthwith notify the clewk of the infericr court to ferwsrd
imnediately to the Supreme Court the entire record in the case, When
the motion, or appeal, has been disposed of wpon request by the in-
ferior couwrt the original papers shall be returned to the clerk of that
court. When such motion, or sppeal, is filed in the Supreme Cowrt
it shall be given preferential considerstion over all other causes
not of 1dke natire, The right to make such motdon, or take such an
appeal, shall apply to restraining orders, decrees, judgments or
injmetions heretofore, or hersafter, entered ar rendered,

-y -




SBCTION 3, Whﬂ“ﬁpntllﬂtﬂiﬁﬂﬂ
m‘hm:hihmwmwh,-lhﬁ
-Mm-um.mummmmm
mﬁm“hudmnm

Mmm«mﬂqﬂmwh

mmumwﬁmmthu
muﬂmhhmtmdnnuhmthb
additional members so appointed to & oircult court of appeals, the
Oowrt of Clains, the United Statos Cowrt of Customs and Patent
mwmmmwﬂ}mmmmmu
WHMMMWWMWMM.hth_
ummmrmmnmmmwmmu
distriots,

(0) Throwfifthe of the Judges of cach of the fellowing
mmmm-mwhmmmmu
Appesls for the District of Colwsbda, the Court of Claine and the
United States Court of Customs and Patent Appeals,

(@) An additions) Judge shell met be appointed wder the
murmmuhmnudmmu
mmu-notﬁuuhmﬂuv-hlmﬁl
vacanty shall not be f1lled.




SUPREME COURT OF THE UNITED STATES.

No. 859.—Ocrorer Term, 1935,

C. L. Ashton, et al., Petitioners, On Writ, of Certiorari to
vs. the United States Cir-
Cameron County Water Improvement| euwit Court of Appeals-
Distriet No. One. for the Fifth Cireuit.

[May 25, 1936.]
Mr. Justice McREY~NoLDS delivered the opinion of the court.

Respondent, a water improvement district embracing 43,000°
acres in Cameron County, Texas, was organized in 1914 under the
laws of that State. Claiming to be insolvent and unable to meet its
debts as they matured, it presented to the United States Distriet
Court, December 5, 1934, an Amended Petition with plan for ad-
Jjusting its obligations—$800,000 six percent bonds. This proposed’
final settlement of these obligations through payment of 49.8 cents’
on the dollar out of funds to be borrowed from the Reconstruetion
Finance Corporation at four percent.

The petition follows and seeks relief under the Aet of Congress
approved May 24, 1934, c. 345, §§ 78, 79 and 80, 48 Stat. 798 ; Title
11 U, 8. C. A, §§301, 302 and 303.* It alleges that more than
thirty percent of the bondholders had accepted the plan and ulti-
mately more than two-thirds *‘would do so. The prayer asks con-
firmation of the proposal and that pon-assumting bondholders be
required to aceept it,

Owners of more than five percent of ontstanding bonds appeared,
said there was no jurisdietion, denied the existence of insolvenecy,
and asked that the petition be held insufficient.

The trial court dismissed the petition for lack of jurisdiction.
1t held—

The petitioner is a mere agency or instrumentality of the State,
created for local exercise of her sovereign power—reclamation of
arid land through irrigation, It owns no private property and
carries on publie business only. The bonds are contracts of the

*Originaily, this was limited to two years. By Act approved April 10, 1936,
it wons extended to Janunry 1, 1940,




(o) As soom as may be the membership of each cireuit court of
appeals shall consist of ene Judge from each State included in the
civeuit and in the sppointment of edditional judges as herein provided,
or in the filling of vacancies, no appointment shall be made from amy
State having & meaber of the court who is a bons fide legal resident
-ul&qz?ﬂlﬂ&a.n:&i.ﬁaafia.ﬂf
.

SEC. 4« (&) The Supreme Court shall have power to appoint
a proctor. It shall be his duty (1) to obtain and, ﬁ&.!:qs.
court to be desirable, to publish information as to the volwme,
character, and status of 1itigation in the district courts and circuit
comrts of appesals, and such other information as the Supreme Court may
from time to time require by order, and it shall be the duty of any
Judge, clerk, or marshal of any court of the United States premptly to
furnish such information as may be required by the proctor; (2) teo
investigate the need of assigning district and cirouit judges to other
courts and to make recommendations thereon to the Chief Justioe; (3)
to recommend, with the approvel of the Chief Justice, to amy court of
the United States methods for expediting cases pending on its docketej
and (4) to perform such other duties consistent with his office as
the court shall direct.

(b) The proctor shell, by vequisition upon the Public Printer,
have amy necessary printing and binding dome at the Covernment Printing
Office and guthority is conrerred upon the Public Printer to do such

printing and binding,

l“‘u




(¢) The salary of tde proctor shall be §10,000 per smwm,
peyuble out of the Treasmy in mmtily installments, which shall be
in full compensation for the servisces required by law, He shall also
be allowsd, in the disevetion of the Chief Justied, stationery,
supplies, travel expenses, squipment, neesssary rvwofeseionsl and
clerical assistance, and miscellaneous expenses appropriate for
performing the duties imposed by this section, The expenses in
comeotion with the maintenance of his office shall be paid frem the
sppropristion of the Supremw Court of the United States,

SEC. 5« There is hereby suvihorised to be spprepristed,
out of any money in the Treasury not otherwise appropriated, the sm
of $100,000, for the salariss of additional Judpes and the other
purposes of this Act during the fiscal year 1937.

SEC. 6. Vhen used in this act-

(a) The tewm "cireuit court of appeals® includes the
mmmm;rwmmwam

(b) The texm "cdvewdt” includes the District of Colwibia,

(¢) The temm "district court” inclrdes the Distriot Court of
the District of Colmibda, but does not include the distedet in eny
mmnmm

SEC. 7, This act shall take effect on the thirtieth day
after the date of its enactment,

b =
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Blank advised: !

r

(a) Not to attempt amy legislation with the open sup-
port of the President relating to the size or the functiomns of
the Supreme Court at this session;

(b) Be careful not to throw things unnecessarily be-
fore the Court for remainder of this session;

(¢) Let talk go on in the Congress on the Eﬂ?ﬂiﬂ!!ﬂ
of the Court with emphasis on decisions affecting states (FNorth
Dakota, Vermont cases);

(d) try to turn general indignation sgainst courts into
reform of federal lower court jurisdiction, taking away diversity .
of citizenship jurisdiction except in cases of provable prejudice,
etc. (go back to situation before 1875);

(e) Norris and Johnson best situated and best qualified
to undertske a program of lower cowrt reform.
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State, executed through this agency, and secured by taxes levied
upon loeal property, Congress lacks power to authorize a federal
eourt te readjust obligations, as provided by the Act. Also, the
allegations of fact are insufficient.

The Cireunit Court of Appeals took the cause, considered the
points presented, and held that the allegations were adequate to
ghow jurisdietion and to warrant introduction of evidence, Also that
Congress had exercised the power *‘To establish a-waifesm-Bale-el

xR X

Natusalisation—aad uniform Laws on the subject of Bankrupteies, *

» granted by §8, cl. 4, Art. 1 of
the Constitution. Accordingly, it reversed the trial court and re-
manded the cause.

The Act of May 24, 1934 amended the Bankruptey Act of July.

1, 1898, e. 541, 30 Stat, 544, by adding Chapter I1X (three sections,
78, 79, 80), captioned ‘‘Provisions for the Emergency Temporary
Aid of Insolvent Public Debtors and to Preserve the Assets thereof
and for other Related Purposes.”’

Qection 78 asserts an emergency rendering imperative further
exercise of the bankrnptey powers. Section 79 directs that “‘in ad-
dition to the jurisdietion exercised in voluntary and involuntary
proceedings to adjudge persons bankrupt, courts of bankruptey
ghall exercise original jurisdietion in proceedings for the relief of
debtors, as provided in this chapter.”

Section 80—long and not free from ambignities—in twelve para-
graphs (a to 1) preseribes the mode and conditions under which,
when unable to pay its debts as they mature, “‘any municipality or
other political subdivision of any State, ineluding . . . any county,

city, borough, village, parish, town, or township, unincorporated .

tax or speecial assessment distriet, and any school, drainage, irri-
gation, reclamation, levee, sewer, or paving, sanitary, port, im-
provement or other distriets’’ may effect a readjustment. A brief
outline of the salient provisions, with some quotations, will suffice
for present purposes.

The petition for relief must,be filed in the Distriet Court and
submit plan for readjustment approved by ereditors holding thirty
percent of the obligations to be affected ; also complete list of credi-
tors. If satisfied that the petition is in geod faith and follows the
statute, the judge shall enter an approving order; otherwise, it
must be dismissed. Creditors holding five percent of the indebt-
edness may appear in opposition.
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‘' A plan of readjustment within the meaning of this chapter shall
inelude provisions modifying or altering the rights of creditors
generally, or any class of them, secured or unsecured, either through
the issuance of new securities of any character or otherwise; and
may contain such other provisions and agreements, not inconsistent
with this chapter, as the parties may desive.’’

Upon approval of the petition, ereditors must be notified; if the
plan is not seasonably accepted, extension may be granted, ete.

Hearings must be accorded. The judge, with its approval, ‘‘may
direct the rejection of contracts of the taxing district executory in
whole or in part.”” He may require the district to open its books;
allow reasonable compensation; stay suits; enter an interlocutory
deeree declaring the plan temporarily operative, ete. ‘‘But [he]
shall not, by any order or decree, in the proceeding or otherwise,
interfere with any of the political or governmental powers of the
taxing distriet, or any of the property or revenues of the taxing
distriet necessary in the opinion of the judge for essential gov-
ernmental purposes, or any ineome-pmducing property, unless the
plan of readjustment so provides,’'

After hearing, the judge shall confirm the plan, if satisfied that
it is fair, equitable, for the best interests of the creditors, does not
unduly diseriminate, complies with the statute, and has been ae-
cepted by those holding two-thirds of the indebtedness. Also,
that expenses ineident to the readjustment have been provided for,
that both plan and aceeptance are in good faith and the distriet is
authorized by law to take all necessary action.

'The provisions of the plan, after order of confirmation, shall be
binding upon the district and all creditors, secured or unsecured.
Final deeree shall discharge the district from all debts and liabili-
ties dealt with by the plan, except as otherwise provided.

““(k) Nothing contained in this chapfer shall be construed to
limit or impair the power of any State to control, by legislation or
otherwise, any political subdivision thereof in the exercise of its
political or governmental powers, including expenditures therefor,
and including the power to require the approval by any govern-
mental agency of the State of the filing of any petition hereunder
and of any plan of readjustment, and whenever there shall exist or
shall hereafter be created under the law of any State any agency of
such State authorized to exercise supervision or control over the
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