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Supreme Tourt of the Hnitedr Sintes
Washingtan, B. C.

January 5, 1937

Dear Mr. President:-

Tour letter is an elixir that is throbbing
in my veins.

Alas, I have not strength to write, the
thanks that it deserves. '

Even so, I cannot rest in comfort without

telling you, however brokenly, of all my pride
and gratitude.

Affectionately and respectfully yours,

M Monary

The President of The United States,
The White House,

washington, D. C,

-
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Be it epacted by the Senate and the House of Representatives of

ted States of America Co 88 assembled, That

(a) When any judge of a court of the United States, appointed to \\\j
hold his office during good behavior, has heretofore or hereafter at-
tained the age of seventy years and has held a commission or commissions
as Judge of any such court or courts at least ten years, continuously

1, and within six months2 thereafter has neither resigned

or otherwise
nor retired, the President shall nominate, and by and with the advice
énd congent of the Senate, ahallj, for each such judge who has not

80 resigned or retired, appoint one additional judge to the court to

which the former is commissioned.” Provided, That no additional judge
shall be appointed hereunder if the judge who is eligible for retire-
ment dies, resigns or retires prior to the nomination of such addi-

tional judge.?

1. The 1a?guage is adapted from Sec. 260 of the Judicial Code (28
U.S8.C. 375).

2+ It seems more graceful to allow this relatively long period for
reflection. Haste will not be a consideration after the gystem gets
into operation and the three-month period has long since elapsed with
respect to the judges over 70 now holding office.

3. 'The language is that of the Constitution (Art. II, Sec. 2, cl. 2).
However, most acts providing for the appointment of an additional Judge
or Judges merely provide that "the President is authorized, by and with
the advice and consent of the Senate, to appoint * * #,1

4. The language of Section 260 is: The President shall appoint "an
edditional circuit judge of the circuit or district Judge of the district
to which such disabled judge belongs.™

5. The purpose of this provision is to insure that a resignation of the
aged judge after nomination of the additional judge will not prevent ap-
pointment of the latter. This eliminates any poesibility that the aged

Judge will defer his resignation or retirement until he sees who is to be

appointed.
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(b) Until such time as the President is authorized under the
provisions of subsection (a) of this section to appoint an even number
of judges to the Supreme G?urt, the United States Court of Appeals for
the District of Golumh;a, the Court of Claims or the United Statea Court
of Customs and Patent Appeals, he shall appoint to such court one judge
legss then is authorized by such subsection {a].ﬁ

(c) The number of judges of any court shall be permanently increased
by the number appointed thereto under the provisions of subsection (a)
of this section. No more than fifty judges shall be appointed thereunder,
nor shall any judge be appointed if such appointment would result in
(1) more than fifteen members of the Supreme Court of the United States,
(2) more than two additional members so eppointed to a circuit court of
appeals, the Court of Claims, the United States Court of Customs and Pat—
ent Appeals, or the Customs Court, or (3) more than twice the number of

judges now authorized to be appointed to any district n:n‘.:url.tl::"i:--'}lI

6. Alternatively, if sppointment of the normal number of additional
judges would result in an even number of judges, the President might be
directed to appoint one more additional judge. Such a provision would
probably be more harmonious with the purpose of the bill but lacks
whatever merit may attach to restraint.

7. The most difficult aspect of this legislation is the necessity of
choosing a method by which to prevent an indefinite expansion of the
federal judiciary. Unleas there is some limitation, an additional judge-
ship would be created every time a federal judge continued in service
after becoming 70 years of age. Although only about 10 per cent of the
Judges are now over 70 years of age, in the course of time most, if not
all, of the judgeships may at one time or another be occupied by men
over 70 years of age. Theoretically, then, every existing judgeship may
in the course of time occasion the appointment of an additional judge.
When is considered that these additional judges may themselves continue
in service after becoming 70 years of age, i1t is seen that there is the

possibility, over an indefinite period of time, of an unlimited increase




7 (Continued).

in the number of federal judges. In practice this danger probably is not
very real but it might constitute a formidable criticism of the proposed
legislation.

The method which has been suggested In the text is a variant of
the simplest proposal, merely to specify the maximum number of addi-
tional judges to be appointed under this Act. Such a limitation is
not wholly satisfactory since it might result in a concentration at
the additional judges in courts where an increase is wholly unnecessary.
The additional limitetions embodied in the text to some extent insure
a more wide-spread increase in the number of judges.

An alternative method may be had if subsection (c) were to read:

(e) No additional judge shall be appointed under the
provisions of subsection (a) of this section when an addi-
tional judge appointed hereunder, or his successor, or the
succegsor of the judge eligible for retirement, becomes
eligible for retirement.

Such a provision would insure that no more than one additional judge should
be appointed for a given judgeship. It is subject to the objections:

(1) The theoretical possibility of doubling the judiciary may well be
alarming; and (2) once applied to a given judgeship, the Act will never
again be applicable to it. This to some extent contradicts, and certainly
weakens, the argument based on lessened efficiency after 70 years of age.

A second alternative method may be had if subsection (e¢) were to
read:

(e) If an additional judge is appointed under the
provisions of subsection {ai of this section when an addi-
tional judge appointed hereunder, or his successor, or the
succeasor of the judge eligible for retirement, becomes eli-
gible for retirement, no successor shall be appointed on the
first death, resignation or retirement thereafter occurring
on such court.

This method has the merit of continuing, without exhaustion by one ap-
plication to a given judgeship, the principle of inducing the retirement
of or reducing the burdens of the judge over 70 years of age. Its de-
fect is that it makes theoretically possible a considerable although
temporary expansion of a given judgeship. Thie would occur whenever
either of the two judges filling the judgeship as a result of this Act
became eligible for retirement and would continue until his death,




W

..4_.

(d) An additional judge shall not be appointed under the pro-
visions of this section when the judge who is eligible for retirement
is commissioned to gn office as to which Congress has provided that a
vacancy shall not be filled.

SEC. 2. The judge who is eligible for retirement shall be held
and treated as if junior in commission to the judges of° (or who are
assigned to) the court who are not eligible for retirement.’ This

section shall not be applicable to the Chief Justice of any court, 19

7 (Continued).

resignation or retirement. If they both became eligible for retirement,
there would temporarily be four judges for a given judgeship now in
existence. Although the number would revert to two, the theoretical
possibility of this temporary expansion seems quite objectionable.

The basic difficulty with any of the subsections (c¢) is the neces-
sity that there be combined into a single expedient (1) relief or re-
tirement after 70 years,and (2) a limited expansion of the Federal
Judiciary. If the sole purpose were relief after 70 years, the problem
would disappear merely by providing that no successor should be appointed
on the death, resignation or retirement of the judge who continues in
service after becoming 70 years of age.

8+ The language, beginning with "shall be held *'# #" ig that of Sec-~
tion 260 of the Judicial Code (28 U.S5.C. 375), except that Section 260
speaks of the "remaining" judges of the court,

9. This makes the judge who is eligible for retirement senior to the re-
tired judge, who, under Section 260, is junior to the "remaining" members
of the court. On the assumption that it is desired to relieve, rather
than to coerce, aged Judges, this seems more appropriate than making them
on equality with (or even junior to) the retired judges.

10. The purpose of this last provision is to remove any possible doubt
a8 to power to demote a judge appointed as Chief Justice and somewhat to
allay a rather effective source of judicisl opposition. It could be ex-
tended by including "or to the senior circuit judge or to the presiding
Judge" of any court.
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SEC. 3. The judges of the Customs Court shall be divided into
three or more divisions of three judges each for the purposes specified
in Section 518 of the Tariff Act of 1930, and any judge mey be assigned
from time to time to two or more divisions by tha'praaiding judge.ll

SEC. 4. (a) Any circuit judge hereafter appoint&dl2 may be
designated and assigned from time to time by the Chief Justice of the
United States for service in the circuit court of appeals for any cir-
cuit,t? Any district judge hereafter asppointed may be designated and
agsigned from time to time by the Chief Justice of the United Stetes
for service in any district court, or, subject to the authority of
the Chief Justice, by the senior circuit judge of his circuit for ser-
vice in any district court within the circuit. A district judge desig-
nated and assigned to another district hereunder may hold court sepa-

rately and at the same time as the district judge in such diatrict.lﬁ

11. This section is made necessary because Sectlon 518 of the Tariff
Aet of 1930 provides for "three divisions of three judges each.”

12. If it were desired to take a smaller step toward the goal of a
roving judiciary, "hereafter appointed” might be changed to "appointed
pursuant to the provisions of subsection (a) of section 1 of this act."

13. This language, commencing after footnote 12, is taken from Section

201 of the Judicial Code (28 U.S.C. 214) providing for assignment of the
judges of the old Commerce Court, except that "may" has been substituted
for "ghall®,

14. Adapted from Section 14 of the Judicial Code (28 U.S.C. 18), deal-
ing with transferred district judges.
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All designations and assignments made hereunder shall be filed in the
office of the clerk and entered on the minutes of both the court from
and to which a judge is designated and assigned, and thereafter the
Jjudge so designated and assigned shall be authorized to discharge all
the judieial duties (except the power of appointment to a statutory
poeition or of permanent designation of a newspaper or depository of
funds) of a judge of the court to which he ie designated and aasigned.15
The designation and assignment of & judge shall not impair his authority
to perform such judicisl duties of the court to which he was commissioned
as mey be necessary or appropriate. The designation and assignment of
any judge may be terminated at any time by order of the Chief Justice

or the senlor clrcult judge, as the case may be.

(b) g;z;:the designation and assignment of & judge by the Chief
Justice, the senior circuit judge of the circuit in which such judge is
commissioned may certify to the Chilef Justice any consideration which
such senior circ;it Judge believes to make advisable that the designated
judé;:;ggughagar gservice in the court to which he was commissioned. If
the Chief Justice deems the reasons sufficlent he shell revoke, or desig-

16
nate the time of termination of, such designation and assignment.

15. Adepted from Section 13 of the Judicial Code (28 U.8.C. 17) deal-
ing with the transfer of district judges.

16, It is intended to leave a considerable flexibility as to the time
in which the senior circuit judge or the Chief Justice must act.
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(e) In case a trial or hearing has been entered upon but has not

been concluded before the expiration of the period of service of a

' distriet jJudge designated and assigned hereunder, the period of service
shall be deemed to be extended until the trial or hearing has been con-
cluded. Any designated end assigned district judge who has held court
in another district than his own shall have power, notwlthstanding his
absence from such district and the expiration of any time limit in his
deslignation, to declde all matters which have been submitted to him
within such distriect, to decide motions for new trials, settle bills of
exceptions, certify or authenticate narratives of testimony, or perform
any other act required by law or the rules to be performed in order to
prepare any cage 20 tried by him for review in an appellate court; and
his action thereon in writing filed with the clerk of the court where
the trial or hearing was had shall be as valid as if such action had been

teken by him within that district and within the period of his designa-

tion. Any designated and assigned circuit judge who has sat on another
court than his own shall have power, notwithstanding the expiration of
any time limit in his designation, to participate in the decision of

' all matters submitted to the court while he was sitting and to perform
or participate in any act appropriate to the disposition or review of
matters submitted while he was s¥tting on such court, and his action
thereon shall be es wvaelid as if it had been taken while sitting on such

court and within the period of his deaignatiun.lq

17. Adapted from Section 18 of the Judicial Gode (28 U.S.C. 22), deal-
ing with transferred district judges.

R
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SEC. 5. (a) The Supreme Court shall have power to appoint a
Proctor.t® It shall be his duty: (1) to obtain and, if deemed by the
Court to be desirable, to publish information as to the volume, char-
acter, and status of litigation in the district courts and circult courts
of appeals, and such Ather information as the Supreme Eﬁurt may from
time to time require by order, and it shall be the duty of any judge,
clerk or marshal of any court of the United States promptly to furnish
such information as may be required by the Proctor; (2) to investigate
the need of asslgning district and circuit judges to other courts and
to make recommendations thereon to the Chief Justice; and (3) to per-
form such other dutlies consistent with his office as the Court shall
direct.

(b) The Proctor shall, by requisition upon the Public Printer,
have any necessary printing and binding done at the Government Printing
Office and suthority is conferred upon the Public Printer to do such
printing and hind:l.ng.19

(¢) The salary of the Froctor shall be $10,000 per annumga,
peyable out of the Treasury in monthly installments, which shall be in
full compensation for the services required by law. He shall also be
allowed, in the discretion of the Chief Justice, stationery, supplies,

travel expenses, equipment, necessary professional and clerical assistance

and miscellaneous expenses appropriate for performing the duties imposed

18, This language is taken from Sec. 219 of the Judicial Code (28 U.S.C.
325) dealing with the clerk, reporter and marshal.

19. Adapted from Sec. 225 of the Judicial Code (28 U.S.C. 332) dealing
with the reporter of the Supreme Court.

20. This compensation compares with $6,000 for the clerk (28 U.S.C.
5‘5] g& Bﬂg { r the reporter (28 U.S.C.333), and $5,500 for the marshal
#2870, 80675315, s
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by this section. The expenses in connection with the maintenance of
his office shall be paid from the appropriation of the Supreme Court

-

of the United St&tea.zl :

SEC. 6. There is hereby asuthorized to be appropriated, out of any
money in the Treasury not otherwise appropriated, the sum of $100,000
for the salaries of additional Judges and the other purposes of this Act
during the fiscal year 1937.

SEC. 7. When used in this Act —

() The term "eircuit court of eppeals” includes the United Stetes
Court of Appeals for the District of Columbia; the term "senior cir-
cuit judge™ includes the Chief Justice of the United Stutes Court of
Appeals for the District of Columbia; and the term "eircuit" includes
the District of Columbia.

(b) The term "district court" includes the District Court of the
District of Columbia but does not include the district court in any
territory or insular possession.

(¢) The term "judge" includes Justice; and the term "Chief Jus-
tice" includes the Presiding Judge of the United States Court of Customs
and Patent Appesals, ’

SEC. 8. This Act shall take effect on the thirtieth day after the

date of its enactment.

21. This paragraph is adapted from Sec. 226 of the Judicial Code (28
U.5,0. 333), dealing with the reporter.




(DEfice of the Attorney General
Pacalringyton, B.C.

February 2, 1937. ) 4 .

The President,

The White House.

My dear Mr. President:

Delay in the administration of justice is the
outstanding defect of our federal judicial system. It
has been a cause of concern to practically every one of
my predecessors in office. It has exasperated the bench,
the bar, the business community and the public.

The litigant conceives the judge as one promoting
Justice through the mechanism of the Courts. He assumes
that the directing power of the jJudge is exercised over
its officers from the time a case is filed with the clerk
of the court. He 1s entitled to assume that the judge is
pressing forward litigation in the full recognition of the
prineiple that'ﬂjustica delayed 1s Justice denied". It
is a mockery of Jjustice to say to a person when he files |
sult, that he may receive a decision years later. Under |

a properly ordered system rights should be determined

faF Ly o4 ) j]
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promptly. The course of litigation should be measured
in months and not in years.

Yet in some Jurisdictions, the delays in the ad-
ministration of justice are so interminable that to in-
stitute suit i1s to embark on a life-long adventure. Many
persons submit to acts of injustice rather than resort
to the courts. Inability to secure a prompt judicial ad-
Judication leads to improvident and unjust settlements.
Moreover, the time factor is an open invitation to those
who are disposed to institute unwarranted litigation or
interpose unfounded defenses in the hope of forcing an
adjustment which could not be secured upon the merits.
This situation frequently results in extreme hardships.
The small business man or the litigant of limited means
labors under a grave and. constantly increasing disadvan-
tage because of his inability to pay the price of justice.

Statistical dafa indicate that in many districts a
disheartening and unavoidable interval must elapse between
the date that issue 1s jJolned in a pending case and the
time when it can be reached for trial in due course. These
computations do not take into account the delays that occur
in the preliminary stages of litigation or the postpone-

ments after a case might normally be expected to be heard.
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The evlil 1s a growing one. The business of the
courts is continually increasing in volume, importance,
and complexity. The average case load borne by each
Judge has grown nearly fifty percent since 1913, when
the District Courts were first organized on their pre-
sent basis. When the courts are working under such
pressure i1t is inevitable that the character of their
work must suffer.

The number of new cases offset those that are
disposed of, so that the Courts are unable to decrease
the enormous back-log of undigested matters. More than
fifty thousand pending cases (exclusive of bankruptey
proceedings) overhang the federal dockets - a constant
menace to the orderlf processes of Justice., Whenever
a single case requires a protracted trial, the routina
business of the court is further neglected. It is an
intolerable situation and we should make shift to amend
it.

Efforts have been made from time to time to allevi-
ate some of the conditions that contribute to the slow
rate of speed with which causes move through the Courts.
The Congress has recently conferred on the Supreme Court
the authority to preseribe rules of procedure after ver-

diet in criminal cases and the power to adopt and




promulgate uniform rules of practice for eivil aetions
at law in the Distriet Courts. It has provided terms
of Court in certain places at which federal Courts had
not previously convened. A small number of Judges have
been added from time to time.

Despite these commendable accomplishments, suffi-
cient progress has not been made. Much remains to be
done in developing procedure and administration, but this
alone will not meet modern needs. The problem must be
approached in a more comprehensive fashion, if the United
States 1s to have a judicial system worthy of the nation.
Reason and necessity require the appointment of a suffi-
cient number of judges to handle the business of the
federal Courts. These additional Judges should be of a
type and age which would warrant us in believing that they
would vigorously attack thelr dockets, rather than permit
their dockets to overwhelm them.

The cost of additional personnel should not deter
us. It must be borme in mind that the expense of main-
talning the judicial system constitutes hardly three-
tenths of one percent of the cost of maintaining the fed-
eral establishment. While the estimates for the current
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fiscal year aggregate over $23,000,000 for the maintenance
of the legislative branch of the government, and over
$E,1OD,DDO,DOQ for the permanent agencles of the executive
branch, the estimated cost of maintaining the Judiciary is
only about $6,500,000. An increase in the judicial per-
sonnel, which I earnestly recommend, would result in a
hardly perceptible percentage of increase in the total an-
nual budget.

This result should not be achleved, however, merely
by creating new Judiclal positions in specific circults
or distriets. The reform should be effectuated on the
basis of a consistent system which would revitallize our
whole jJudicial structure and assure the activity of Judges
at places where the accumulation of business 1s greatest.
As congestion is a varying factor and cannot be foreseen,
the system should be flexible and should permit the tem-
porary assignment of Judges to points where they appear to
be most needed. The newly created personnel should consti-
tute a mobile force, available for service in any part of
the country at the assignment and direction of the Chief
Justice. A functionary might well be created to be known
as proctor, or by some other sultable title, to be appoint-
ed by the Supreme Court and to act under its direction,




charged with the duty of continuously keeping informed
as to the state of federal judicial business throughout
the United Btates and of assisting the Chief Justice in
agsigning Judges to pressure areas.

I append hereto certain statistical information,
which will give point to the suggestions I have made.

These suggestlions are designed to carry forward
the program for improving the processes of justice which
we have discussed aqd worked upon since the beginning of
your first administration.

The time has come when further legislation is
essential.

To speed Justice, to bring it within the reach of
every citizen, to free it of unnecessary antangléments and
delays are primary obligations of our government.

Respectfully submitted,

K. foerrise

Attorney Ganeral.
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"HOT OLLr STATUTE.

» ¥ 293 U, &, 3as.,
Beld tavaltd, o 00 ) ‘-’?m"mu;n of power, Beetion 9(a)
of the National Industrial Recovery Aot, authorizing the Presie-

dent to prohibit the interstate transportation of oil produced
in excess of state-fixed quotas. Opiniom by the Chief Justice.
Dissenting opinion by Cardoso, J.

GOLD CLAUSE CASES. e Wﬂ 294
U. 8. 240. Held valid the Joint Resolution of une 5, 1933,

abrogating gold clsuses, as epplied to obligatioms issued by
private parties. Opinion by the Chief Justiee, Dissenting
opinion by Molleynelds, J., in which Van Devanter, Sutherland and

hﬂir. HO' jﬂhd-
m‘-w 29-‘“. 8, 317. Held

legal tender currency of equivalent face smoumt, were valid,

Perxy v. 294 U, 8. 330. Held
that the Joint Resolution of Jume » was invalid in its
application to Government bonds, but that the holders of such
boads were not entitled to recover im the Oourt of Claime mere
than the face amount thereof. Opinion by the Chief Justige.
mumnmmwam.:. Dissent as in the two
preceding cases.

s Ve
Paper €o., decided m‘ﬂt wﬂ&ﬂ&u

hlppl.luhlctunwmtlmnhhhpmmunu
as to contracts payable im gold coia. Opimion by Cardoso, J, Sutherland,
Van Devanter, MoReynolds and Butler, 47., dissented without opimion,

RAILROAD RETIREMENT ACT. m v. Alten
Ballread Co., 295 U. 8, 330. Held » under the commerce
and due process clauses of the Constitution, a statute providing
for pensions for superamnuated railroad employees. Opiniom by
Roberts, J. Dissenting epinien by the Chief Justice, in which
ll‘lllhil, Stone and M“. ‘3-, jm- A
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495. Held #ions of the N. I. R. A. inwalid
on the ground of delegation of power and also, as applied to the
poultry dealers involved in the cese, on the ground of lack of
power under the commerce clsuse. Opiniem by the Chief Justice.
Separste concurring opinion by Cardoso, J., in which Stome, Jep
joined. No dissent.

A. A, A. w ¥ m. 297 Hr l‘ 1. H“ld invalid
the Agricultural Adjustment Act on the ground that it regulated
matters reserved to the States by the Tenth Amendment. Opiniom
by Boberts, J. Dissenting opinion by Stone, J., in which Brane
deis and ﬂ'lrdﬂ'ﬂ’ J‘q' jﬂiﬂd-

Y m 2?‘? U. 34\ llol B.HI‘
on the authority of the case, supra, that A, A. A, taxes
pald into court should be returned to the taxpuyer and the col-
:Itnr enjoined from making collection. Opimion by Roberts, J.

dissent.

T. V. A. sh%'- Jepgessee Valley Authority, 297 U. 8. 288.
Held valid the ssee Valley Authority ict as applied to the
sale of power produced at Wilsom Daa. Opinion by the Chief Jus-
tice. Beparate concurring a:'u.l.un by Brandeis, J., im which
Stone, Roberts and Cardose, JJ., joined, to the effect that.the
complaining stookholder had no standing to challenge the trans-
action. Dissenting opinion by McReynolde, J.

SECURITIES ACT OF 1933. Joges v. Securities m Em Cop-
298 U, B. 1, Held that the Commission improperly

re to permit the withdrawel of the registration statement

and therefore had no power to continue with a stop order proceed-

ing. The validity of the statute was not passed upen.

by Sutherland, J. Dissenting opinion by Cardoso, J., in which

Brandeis and 8tome, JJ., joined.

BITUMINOUS COAL CONSERVATION ACT OF 1935 (Guffey Act). %
v. Caplar Coal Go., 298 U. 8. 238. Held that Congress is wi

out power under the commerce clause to subject the producers of
bitumimous coal to the regulatiom of wages and hours of employees.
The price provisions were not passed upen. Opiaion by Sutherland,
J. Dissenting opiniom by the Chief Justice, to the effect that
the price provisions are valid and henoe adherence to a code may
be required. Separste dissenting opimion by Cardoso, J., in which
Brandeis and Stome, JJ., jolned, agreeing with the Chief Justioce
and adding thet the wage and hour provisions were presaturely
attaocked.
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ARNS FMBARGO. m&mvwmmyn
decided December 21, 1936. Held valid the Joint Resolution of May

28, 1934, and the Presidential Proclasation pursuant thereto proe
hibiting the nsart of arms to natione engaged in armed conflict

in the Chaco. Upiniom by Sutherlend, J. McReynolds, J., dissented
without opinion.

OTHER SUPHEME COURT DECICIONS
INVOLVING IMPORTANT COMGRESSIONAL AND
EXECUTIVE ACTION SINCE MARCH 4, 1933.

PRESIDENT'S REMOVAL POWER. Husphrey's Exequtor v. United
States, 295 U. B, 602. Held invalid, on the ground of separstion
of powers, the President's removel of & meaber of the Federsl
Trude Commission on grounds not specified in the Fedsrsl Trade
Commission Act. Opinmion by Sutherlsnd, J. No dissent.

FRAZIER-LEMKE ACT. Lowigville Joint Btock Land Bank v. Badferd,
295 U. 8. 555, Held invalid, on the ground of arbitrary inter-
feronce with the rights of mortgagees, the furm bankrupioy act.
Opinion by Brandeis, J. No dissent.

MUNICIPAL BANKRUPTCY ACT. Aghton v. Cameron County Water Im-
%&_m_g, 298 U. 8. 513. Held invalid, on the ground
of ion of powers reserved to the States, the municipal
bankruptcy act. Opinion by McBeynolds, 4. Dissenting opinion

by Cardoge, J., in which the Chlef Jusiice, Brandeis end Stone,
JJ-I. jﬂm-

ASHURST-SUMNERS CONVICT-MADE GOODS ACT. m&m
- v. Illinois Centrsl Railroed Co., decided January 4, 1937.

eld valid the Zet prohibiting the interstate transpertation of
convict-made goods into States where the ssle of such goods i
unlawful., Opimion by the Chief Justice. Mo dissent.

TRANSFER OF SHIPPING BOARD FUNCTIONS. %W.
\ L deaided Februsry 1, 1937. Held that the trans-
fer of the ctions of the 8hipping Board to the Becretuary of

Comneroe by Executive Order wes offective, in view of subsequent
ratification of such transfer by the Merchant Marine Act of 1936,
The Court found it unnecessary to consider the validity of the
trsusfer under the original Order alone. Opinion by Roberts, J.
No dissent.
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'| .} o, THE WHITE HOUSE

s Y WASHINGTON

ij February 8, 1937

3

CONFIDENTIAL MEMORANDUM FOR THE PRESIDENT:

Hegarding the resolution introduced in the Texas
Stute Senate today, which denounces your proposal to the
Congress for increased membership in the Unite d Stetes
Supreme Court, etec., I-telephoned the Vice President this
afternocon. Later, with the Vice President's approval, I
telephoned Governor Allred.

The Governor has just celled back to say that he
has given over hls entire afternoon to efforts among the
State Senators, but that the situation "is bad". He says
the resolution was introduced and drafted by Senators
Holbrook and Smell.

Governor Allred says he will continue to do all
in his power but he expects the resolution will pass the
Senate by a substential majority when the wote is taken
tomorrow.

I have advised the Vice Preaidantx He and Senator
Sheppard are working tonight, telephoning friends in Austin.

The V. P. saild, confidentially, that Tom Connally
would not give him or Sheppard any help.

It is interesting to note thaet all but three members
of the Texas Senate are lawyers.




THE WHITE HOUSE

\
Fa I T -
WASHINGTON R Y
I'. :h_ I_.. ;:’\
P

CONFIDENTIAL MEMORANDUM FOR TEHE PRESIDENT 3

You might know, before luncheon today, that {
Hatton Sumners held an Yoff the record" conference with :

newspapermen this morning, At this conference, he was

savage in atteck upon your proposal., He called it "infamous",

He refused to let himself be quoted. He
insisted that the conference be "off the record',

One of the newspapermen present just tele-
phoned me and said thet Sumners gave the proposal "Hell,
specificelly and generally",

This, of course, will lead the press into
writing more and more stories sbout bitter opposition by
Congressional leaders, etc.

STEPHEN EARLY :

-
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That broadoast of yours
is a real contribution. Later I
may use some of the hw I
nyself pr-r-r yours -t its lﬂ'm.t“
to the :I.w of legal epinions.

F. D. R.




From the desk of— 3
HUGH 8. JOHNSON - e
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N . ADRRESS DELIVERED BY GENERAL HUGH S. JOHNSON :
3 ‘e ~+ OVER COLUMBIA BROADCASTING SYSTEM NET WORK |
: ; SUNDAY, FEBRUARY 7, 1937, at 2:00 P.M. from
NEW YORK CITY
In discussing the President's proposed reorganization of the
Judicial system, I am to trespass a little on the Columbia Symphony
Orchestra »n this peaceful Sunday afternoom. I'm sorry. I wouldn't
mind crashing some commercial hour -- but to infringe politically on
these great musical programs is like tin-canning a dog in the apse of .
a cathedral,
I do it because the nﬁpﬁnants of the President have presented his
proposals, melodramatically, as the death of the Constitution — just
as supporters of the lamented Mr. Landon talked about the end of the
American way of life. That was bunk so blatant that it got what was
coming to it -- the worst electoral rebuke in our history. Today's
bunk is just as blataﬁt. The Constitution still stands. That vote
told kr. Roosevelt to make democracy effective. One reason he
couldn't do it before was an inflexible antiquity in the Jjudicial

syatem. He proposes to modernize it. What we have here is a man

doing what he was elected to do.

e promised to do everything within the Constitution, Is he doing
that? On nine-tenths of his astonishing message, I won't waste your
time, It was a searchlight into the cobwebs of legalistic medieval
dungeons, The President's worst enemies heve only praise for that.

It was a glant's stroke at the "insolence of office and tae law'!s delay."
It attacked the absurdity of letting district and circuit Judges in one
part of the country suspend Federal laws, while Judges in other parts
gustain them, It smashed at abuses of the injunctive power which give

Judges some of the authority of oriental despots. It asked that the
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Federal courts be opened to the petitions of the poor and proposed an
efficient organization of our formless judiciary. Mr. Roosevelt's
simple, and courageous proposals to end all this old abuse have reaped
universel praise., If an ordinary President, in the whole terms of his
Administration, had accomplished no more than this, he would, for that
alone go down in history as "Commander of the Faithful and Protector
of the Poor." -

But it is charged that all this megnificent accomplishment is
Just camouflage of a sinister purpose to destroy the Constitution and
subvert the Supreme Court. The center of this supposed sinning is the
suggestion that, if any of those Justices, up to six, do not retire
at the age of 70, the President shall appoint an extra Judge to
supplement the failing powers of those who have passed beyond the
Biblical limit of affective human life —— three score years and ten.

Standing on its merits, the President's worst enemy could find
no logical feult with that, In other deys, some of tie most ardent
reactionaries have made similar proposals -- Mr, Taft, once President
and later Chief Justice, and Mr. McReynolds as Attorney General. If
any other President had proposed it at any other time no Tory would
have mourned, What's the matter with it now?

Merely that the President has had some New Deael plans frustrated
by the Court, has complained about it, snd thet the effect of his
proposal would be to permit him to appoint more Justices of the Jourt
than any President since George Washington. The fear is that he will
appoint Judges who would prolably believe in what the country has just
voted for overwhelmingly. All that is unquestionably true, He will do
exactly thnt. But whnt is the matter with that?

It is srid very vociferously that this is sn assault on the

\
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Constitution, Let's meke no mistake about that. If there was one
thing that the Constitution made plain beyond the possible obscurity
of four-dollar judicial words, it is tint the Congress hes absolute

power to prescribe the number of Judies on the Supreme Court and that

when Congress names the number, the President makes the appointments, No

more clearly Constitutional suggestion wns ever proposed,

Sut it is charzed that although the powers are within the letter
of the Constitutioh, the result would be to violate its spirit. The
argument is that the Constitution intended the Court to be 2 check on
the Executive and Legislature and that a statute agreed between the
latter, the effect of which is to pack the Jourt with Judses who are
likely to differ with previous Judicinl decisions, is an affront to
the Constitutional system of checks and balances.

The answer seems to me to be that, to whatever extent a system
of checks and balances was intended by the Constitution, it was not
absolute, end that what is here proposed mist have been clearly !
intended since it was so clearly and specifically provided for. The
very first act of Federal orgenization was far the first Executive,

George Washington, to "pack the Cowrt" — if that is the way to describe

appointing all the Judges.

Thae check of the Executive on Congressiis the veto, of Congress on
the President impeachment and the power to over-ride the veto. The
ciheck of the Court on the Pregident snd Congress is the power to
inv-lidate a statute. hat check is not expressly stated in the
Constitution as a check. It wns deduced by the Court., 3ut what is

pthe check of the President and Congress on the Court? That, too, is
not explicit, but surely it is more clearly there than the check of the

Court on them, It is tae power to fix the number of Judzes, to neme




. . —4-
them, ﬁnd to regulate their appellate jurisdiction, It has been
uxgréiﬁed aere and that is the sole justification for nll this pother.
It seems to me that sny lawyer must concede thnt, whatever else may be
snid azninst this proposcl, there is no violation of either the letter
or the spirit of the Constitution here.

It is fair to say, tant iMr, Roosevelt wns imoatient with the
Court's repeanted frustretion of laws the Congress thought necessary to
save the cepitelistic gyatam.in a morld aflame with revolt against it.
It is fair to say thet he now seéks to use powers specificelly provided
by the Constitution to chanze the complexion of o reactionary Court.

It is the truth thet he intends to keep our codstitutional system
permanent, but flexible and abresst of human necessities, Wast is
wrong with thet? This is a reactionary Court. It was largely
appointed by reactionary Presidents. If &2 Sourt, by sppointment, can
be mede reactionary, can it not, by sppointment, now be made liberalf?

The need is zreat, The Court, controlled by-esneient precedent,
.was getting into untenable ground. The SGnséitutiﬂn gave the Federal
government power to regulate "commerce smong the states ** and with
foreign nations,'! When thet was written the meening of the word
lcommerce" in common usage was much broader than now. It meant any
mumen intercouwrse and not just somethiing on wheels. The Great Chief
Justice, Jolin Marshall, ruled that the Federsl power to regulate that
intercourse extended to that commerce between man and men within a single
state wiiich concerns other stntes, or affects more states than one.

Tiat was a sensible rule, No state ling control of, or defense
ageinst, commerce within another state, even thoug: the effect of that
commerce is ruinous to it. Only the Federal government could, under
the Constitution, protect one state cgrinst lwmrmful effects of commerce

witain nnother strte, In truth, the creation of such a control in the
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Federnl government was a primary purpose of the Constitution itself,

Lobor contracts are commerce between man and man, Yet, the
decisions of the Court, running tarowsi r primitive rut of precedent,
at last seemed to say that labor relations within o single state are, in
law, not such commerce as affects ot?er stntes or concerns more stotes
then one, even though, in fact, they tlreaten ruin go other states.
There was recently a shipping strike on the Pacific Cosst which
paralyzed the interstate, intercosstel and internntionsl commerce of

lie Test, Yet, on this legalistic theory, the federerl government,
despite the Constitution, weas withheld from nny effective power to
intervene.

Tais very day there are labvor troubles occurring within the stotes
of Micaigan nnd Indiana which seriously impair and more seriously
threaten not merely t.e Eommercé of every state in the country, but our
w.aole economic structure, No authority ins been more eloguent sbout
this interstate effect than General Motors. It has shovmn thnt through
steel, rubber, glnss, lumber, textiles, Aides, petroleum, paints, oil,
c.iemicels, finnnce, service and mechsnicnl trndes, the economic life of
every single Btate of the Union is tremendously concerned.

None of these states cen do anythins nbout it. The only power
under tae sun that could effectively resulnte these labor relations in
their effect of other states, is the Federel government. TYet it is
powerless, except for zood of fices, to intervenc, Why? = Becruse the
Constitution srys so? Nol DBecnuse the Supreme Court says so.
Constrained Ly nlmost absurdly erroneous precedent —- tied by tredition —-
ancaored to antiquity —-- it Zns taken a position tint the commerce of lebor
contracts in mrnufecture nre beyond the Federal power.

"If you don't 1like that result, clienge the ZJonstitution," says
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Mr. Herbert Hoover, Kindly Heavens why should we change the

Constitution? The Constitution decrees no such absurdity, In pretty
pleain words, it decrees exactly the reverse, The Supreme Court decreed
this stultification, Why, then, clhinnge the Constitution? Why not
change the Supreme Court?

As a lawyer and ~lso as one who has been as close to these dgvelop-
ments as any man, it seems to me thet Mr. Roosevelt hins on his side the
law, the logic, and the overwhelming necessity of this situntion. He
has something more. In A world moving like sn avalanche to new and un-—
tried forms, he hes the fate of tiils nntion and the preservation of the
property and profits system on his shoulders and the means to preserve
them in his hands., He must be auppartéd to thae utmost in his effort to
preserve them,

Various old gentlemen may desire to die in the last ditch, That is

heir splendid privilege but that is no reason why the country and the
Americon system must Zo cdown with them to dusty death,

You con't assume that the President's proposal constitutionally
to rejuvenate a reactionary Gaur£ is evil unless you are willing to assume
very mucll more. It rmst be thought that he will appoint to these great
trusts unworthy servants, It is necessary to assume that the Senate would
confirm such men., You must clso assume that Americans, wio hnve
attrined to a public stature sufficient to malke them eligible, would
register in Heaven the oath required of Supreme Couwrt Justices —-- would
teke on their gioulders tle weight of this grent responsibility ~- and
do all taat with a contemptible subservience to some prearranged conspiracy.

Tie wirole history of the Supreme Cowrt refutes any such idea., Hand
picked nppointees have dissappointed tie President wio gelected them more

often than not, It was none other thnn Mr. Hoover who appointed Justice
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Cardozo, We may doubt if the Supreme Court cnn be "packed! in any such
scare-hepd sense ns nov fill; tae lesdlines, e should have too much ..
frith in men under Lenvy versonnl responsibility to 125,000,000 people ~—-
encll with his plnce to mele in the annrls of hls country.

The sensationnl idea of & Court mnde rabid by improper sppointments
ougut té be dispelled by current newspaper conjectures of nll the
renotely possible appointees. Firet, let me seay tant Mr. Roosevelt
has an almoet impish delight in surprises and innovations. e nay
get o~ momrn Justice, Ve moy get n soclologist who is not even a lawyer.
But the publicity pnnels qf likely cendidates pre wrong in supposing an
incumbent Senator —— except to a possible vacancy by resignation or
retirement. That would violate the Constitution. But consider the
newspaper-nominated possibilities — except for onc or two who couldn't
be cenfirmed, TVhnt American could be afrnid of men like Homer Cummings,
Frenk urply, John Dickinson, Jim Landis, Sam Rosenman, Lloyd Gerrison,
Joln Winont, Robert Jackson, Ferdinand Pecorsn, Adolph Berle, Faul licNutt
and F}urella LaGuardia — Jjust to mention nearly nll the possibilities.

They are certeainly as able, compat%nt. lenrned, responsible and
eligible as the averaze of older men who have mounted the Supreme Bench,
From personnl contact with all of them, I would eny tint they are far
pbove thnt avernge. ILiberrls? Yes, but what does thint mean? To me
it mesns ncetive, alert, pntribti: Americens to vhon I would as confidently
entrust ny cruse as to any of the distinguisiied present Judges.

All this lmallaballoo is n tempest in a ter-pot. It is the anguished
bentin,;s of 0ld Desl tom—-toms by gentlemen wio didn't want to see the
President elected —- didn't want him to do what he promised to do, and now,
reanrdless of lis overwhelming majority, would very much like to see him

stonped in keending thnt wromise.
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Tint we Zave here is just one more necessnry step in the Presidont's

plen to mrnke Democracy work. It needs the support of the whole

country,




February 15, 1937

; THE WHITE HOUSE
: 5}‘ WASHINGTON
f
(

CONFTDENTIAL

MEMORANDUM FOR MR. EARLY:
" E. G. Just advised me, in strictest con-
fidence, that Hearst had sent a telegram to all of
his editors killing a viciouas editorial by Jimmy
Williams on the President's judiciary proposal and
especially directed the Washington Times not to use
this editorial under any circumstances. Hearst's
message was substantially in this language: "I do
not wish to crusade in this matter. frint the news

of the debate on both sides without editorial comment'.

WDH




THOS.J. WATSON
270 BROADWAY
NEW YORK

February 16, 1937.

Dear Mr, President:

Supplementing my recommendation of Mr. Owen D. Young
for appointment to the United States Supreme Court, aside from
his qualifications for such an eminent poaition, I feel that it
would do more to stabilize thinking on the part of those people
who are indulging in so much eriticiem regardling the proposed
increase in the number of Judges, than anything else of which I
can think,

If you agree with me in regard to his qualifications,
I should like to have you consider the psychology of such an appoint-
ment,

With kindest personal regards, I am

Sincerely yours,

e

i

The President, \
White House,
Washington, D. C,




THOS. J. WATSON
270 BROADWAY
NEW YORK

February 16, 1937,

Dear Mr, President:

I respectfully recommend to you, Mr. Owen
D, Young for appointment to the United States Supreme Court,

Mr, Young has had a successful and broad
experience in practising law in Boeton for many years before he
was brought to New York by the General Electric Company to take
charge of their legal affairs, and later to become Chairman of
the Board of Directors.

I have worked with Mr, Young in connection
with national and international institutions, including the New
York Federal Reserve Bank where we have met for the past four
years., Mr. Young has a progreseive mind and a very deep appre-
clation of the changing conditions existing in our country, and
& realization that all progrese must come about through change,
I have noted, for many years, that when there was anything con-
troversial at meetings where Mr, Young was present, he has
always been locked upon more in the light of a judge rather than
a participant in the controversy,

I think he has one of the finest Judicial
minds in our country today, and in my best judgment he can be of
great service to our country aes a member of the United States
Supreme Court.

Sincerely yours

The President,
H&Bhiﬂgtoﬂ, D, C.
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\ February 19, 1937,
Memo for the President:
Three suggestions:
A, Esetvave fleeting with the Senate leadership.

Tommy Cochran providing you with a list tomorrow of Senators
upon whom real pressure should be put, Suggest you ask
Leadership to divide up the work and report direct to You
as to their results with these people, It 1s absolutely
important that Ashurst be glven real orders as to his hear-
ings. Start them on Wednesday next week 1f possible --
a limited time, two or three weeks in all. Time of the
opposition to be handled by Borah as the ranking Republican
membeér,

Also would appreciate your agking this
group thelr opinion of Norrig! proposal to pass legislation
requiring seven-to-two vote of SUpreme Court to invalid

legislation, Have exnlained Tommy's view to You already,

B, The second group of leglslators in the Senate
include Nye and Frazier, both wabbly (especially Nye). We

"

don't know what he 1is golng to say Sunday night., Suggest
you ask LaFollette, Bone and Schwellenbsack to glve you

definite report on people they can contact.




C. The Farm Group -- Monday morning. Surpgest
you try to get them to secure official actlion of the Feder-
atlon and glve them permission t6 speak freely when they
leave your conference, We have asked O0'Neil to put you
"on the spot" as to what can be done for agriculture if

your reorganization does not pgo through,




February R5, 1987,

Dear Charles:

I agree with Molly Dewson! S8trietly between curselves
there are two difficulties with any amendment method, at this time,
The firat ia that no two people sgree both on the general method of
amendsent or on the language of an amendment.

In general, four types of amendment have each of them
substantial backing:

(8) The Wheeler type which gives to the Congress an over-
riding power on judiecial deeisions.

(b) The proposal to take amay or curtail the right of the
Supreme Court to pass on constitutionality.

(e) The type conferring specifie or general powers over
agrieulture, mining and industry on the Congrass.

(d) The type setting an age limit on judges or giving them toras
instead of life appointments.

To get a two-thirds vote, this year or next year, on any

: type of amendment is next to impossible. Those people in the Nation
who are opposed to the modern trend of social and economic legislation
realise this and are, therefore, howling their heads off in favor of
the amendment process. They are joined by many others who do not
know the practical difficulties.

Finally, if an amendment were to be passed Ly a two-thirds
vote of both houses, this year or next, you and I know perfectly well
that the same forces which are now ealling for the amsndment process
would tura around and fight ratification on the simple ground that
they do not like the particular amendment adopted by the Congress.

If you were not as serupulous and ethiocal as you happen to be, you
could make five million dollars as easy as rolling off a log by under-
taking a campaign to prevent ratification ty one house of the Legin-
lature, or even the summoning of a constitutional convention in
thirteen states for the next four years. Eaay money »
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Honorable Charles C. Burlingham,
27 Willias Street,
l." Ybﬂ. N. I-

FDR/d}
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/ BURLINGHAM, VEEDER, CLARK & HUPPER 1 S ﬁ/' ‘ VAN VEGHTEN VEEDER
)

ROBCOE H. HUPPER X COUNSEL
CHAUNCEY |, CLARK . "

CHARLES BUALINGHAM l,r'r
EVERETT HABTEN /
DECROE M, CMERSON | L

RAY ROOD ALLEN
JOHM L.OALEY

A HOWARD NEELY

WILLIAM J DEAM

EUBEHE UNDERWOOD

CABLE ADDREES: POLYCARPON

‘&%{"1 |
"\

Dear Miss Le Hand: A

Thank you for passing on my lettesm to the President

27 WILLIAM STREET
Newyork February 19, 1937

for the Homer Folks dinner. The letter came along in due
course &and was well received last night at the dinner.

And now will you do as much for me with this letter,

which is far more personal?

—

Sincerely yours, ' Z;

CCB:A

Enclosure




BURLINGHAM, VEEDER, CLARK & HUPPER SN VRCHTEN weeaea

ROSCOE . HUPPER COUNBEL
CHALNGCEY |, CLARY

CHARLES BURLINOHAM
EVERETT HASTEM
DESROL H, EMERSON
RAY ROOD ALLEM
JOHM L GALEY

A, HOWARD MEELY
WILLIAM J. DIEAM
EUGENE UNDERWOOD

CABLE ADDRESS: POLYCARFON 27 WILLIAM STREET

NEW YORK
February 19, 1937.

Dear Franklin:

I haven't bothered you for quite a spell.

You can't feel more strongly than I about the ma-
Jority opinions, especially AAA, Minimum Wage and Roberts J's.
sllly talk about railroad pensions. EEE I don't like your
method. I suppose you are in a hurry and this is your Con-
gress. It's all very well to refer to previous changes in
the size of the Court. Only one involved a desire to affect
decisions of the Court - the appointment of Bradley and Strong
by President Grant in 1869 and there is still considerable doubt
and confusion about that eplsode which, however, has always been
regardea £s more or less scandalous and discreditable to Grant.

Let me give you a plan that would work:

1. Pass the retirement bill so that no justice can
be treated as scurvily as Holmes was.

2. Pass a joint resolution (Burke's perhaps - I
have not seen the text) for an Amendment making retirement at
75 compulsory.

This, however, should not apply to the present sitting
justices. I am confident that if such a Joint resolution 1is

passed, all the Justices over 75—Brandels, Hughes, Van Devanter

and McReynolds—would retire without waiting for the adoption
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of the Amendment itself, which might take six months to a
year. It would not be decent for them to hang on after
Congress had adopted such a resolution. I told this to
Molly Dewson this morning, and she said "Produce their

signatures and I will believe 1t“J

Yours, p :
CCB: G ' ; '

M
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(Oice of the Attorney General
Wasifington, ..

March 8, 1937

My dear Mr. President:

The Supreme Courit at its session today rendered no
decisions in Govermment cases pending on the merits.

The Court denied petitions for writs of certiorari
filed by opponents in seven cases. The only one of these peti-
tions which is of particular interest was that in Halsted L.
Ritter v. United States. In this case a suilt was filed in the
Court of Claims by the petitioner, who was formerly a United
States District Judge for the Southerm District of Florida, to
recover salary accruing after a judgment of impeachment had
been pronounced against him by the Senate of the United States.
The Court of Claims, in dismissing the suit, held that the
Senate was the sole tribunal for the trial of impeachments
and that its judgment of impeachment could not be reviewed or
collaterally attacked in any court. Although the question in-
volved was obviously an important one, the Supreme Court re-
fused to review the case by denying the petitioner's applica-
tion for a writ of certiorari, presumably on the ground that
the constitutional question involved was one as to which the
Senate had exclusive and final jurisdiction., The Senate Com—
mittee on the Judiclary expressed the desire that the Depart-
ment oppose the granting of a writ of certlorari in this case.
Our opposition was based upon the ground indicated above, which
the Department considered a valid objection to the granting of

the writ.
The Supreme Court today decided to review a case in-

volving the constitutionality of the Alabama Unempl nt Insur-
ance Act (Carmichael v. Southern Coal & Coke Uggggggg.

Attorney General.

The President,
The White House,
Washington, D. C.
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%-\ DEMOCRATIC NATIONAL COMMITTEE

I-"'--- /. HOTEL BILTHORE
! NEW YORK CITY

MUnrAY HiLL 2-T7400

JAMES A, FARLEY
CHAIRMAN

MARY W. DEWSON March 19, 1937

VICE-CHAIMMAN

Honorable Franklin D, Roosevelt
Warm Springs, Georgla

My dear Mr, President:

0f course you are going to win
on your Court plan, Therefors you will be a
%nok%ng for strong liberals to appoint to the

ourt,.

Lucy Mason says that E, Marvin
Underwood of Atlanta, Georgia would be in her
opinion the best person from the South.

Very sincerely yours,
h [P o T
MWD:HAK Mise Mary W. Dewson




NATIONAL CONSUMERS’ LEAGUE

w D, Baxex, Cleveland, Ohio

gTH Brawoeis, Madison, Wis.

Ruz Broww, Boston, Mass,

zs. Eowann P, Costioan, Washington, D, C.
C. Ewanves Exstaom, Providence, H. I,

Mus, Samuss 5. Fees, Philadelphia, Pa,
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Mus. B, P. Harrzcx, Louvisville, Ky,
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Mas, B. B, Musroan, Richmond, Va,
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NEW YORK, N. Y.

Trizruone: WATzne %1610

THE NATIONAL CONSUMENS' LEAGUE 18 AN EDUCATIONAL

MOVEMENT FOUNDED IN MAY, 1899, T0 AWAKEN CONBUMERS'

IMTEREST IN THEIR RESPONSINILITY FOR CONDITIONS UNDER
WHICH GOODS ARE MADE AND DISTRINUTED,

Nicuoas Ketrxy, Chalrman Board of Directors
Hyuaw Scunoznex, Treasurer
Lucy RawvoLrn Masow, General Secretary
Eumiry Stus Mazcownies, Assoclate General Secretary

March 10, 1937.

Honorary President
Jonx Gramas Baooxs, Cambridge, Mass,

Henorary Vice-Presidents

Gracz Amport, Univeralty of Chicago
oy K. Couuan:.] University of Wiscanaln
wving Fismes, Yale University
Frawx P. Granau, University of North Carolina
Avice Hasmirrow, i:l'imrd University
Warton H, Hamroron, Yale University
Jacon H, Hotranozx, Johns He Univeralty
Frawe L, McVey, University of Eent
oatan Mo University of South Carol
ILLTAM A. NEILsoN, Smith
nsgica B, Prixorto, Univeralty of California
oscok Pouno, Harvard University
Jouw A, Rvaw, Catholic University
E. B. A, Seuiauaw, Columbin University
Svuwen H, Sticates, Harvard University
Warten F. WiLLcox, University
Mazy E. Woorrzy, Mt. Helyoke College

Mus. Lavea C, Witrriaus, Washingten, D, C,

Dear Molly:

That was the right sort of a board meeting, wasn't 1t? HMaybe
there will be fireworks later. Thanic goodness the board is in earnest,
enough of it. I do not feel lonesome at board meetings as 1 did for a
long time.

This letter is about a judge - the only judge in the south that I
personally know that I would be willing and’ glad to see on the Supreme
Court. 1 have been so afraid that some of the prominent southern
politicians might finally land on that Court. - horrible thought and a
McReymolds history repeated - that I have deliberately searched for
liberal southerh lawyers and Judges.

f The only one I have found of Supreme Court caliber is federal Judge
'E. Marvin Underviood of Atlantas. Pauline Yoldmark knows him too and
admired his work for the Adamson 8 hour law in Wilson'd day.

When Judge Underwood was appointed to the bench in Atlanta in 1931
liberals, labor, lawyers, civic bodies - all hailed the ampointment with
delight. It was a perfect appointment and has proved so0.

Under the Wilson administration, Judge Underwood was Assistant
Attorney General, March, 1914, to September, 1917: Solicitor General
of the Railroad Administration, April 15, 1919, to August 15, 1919,
and then General Counsel of the Railroad Administration to June 15,
1920.

1 wangled this information out of him when I was dining in the
Underwood home in Atlanta recently. His record is one easy to look
up before he was a federal judge and afterwards. He must be about
50 years old, maybe 55. Sterling character, social understanding,
strong New Dealer. Obviously in sympathy with the court liberalizing
movement, though properly cautious in discussing it. I cot his sympathy
with it also from wh¥t his wife said on the subject - evidently reflecting
his opjnion, as she wouldn't have had ons of her ovn on that subject.

Now remember, Molly darling, if a southeraer gets appointed to that
Bench, work for a real progressive and an honest man and I am nominating
that man. This is a private affair of my own and a secret. Don't want
it to get back to the Underwoods. Good night - blessings to you.

: Yours
i 1

WW




PSE-',{._{‘?M,,,, L;hff

(Office of the Attorriey General
Washington B.0.

March 29, 1937 :

My dear Mr. President:

A mumber of important decislons were rendered by the
Supreme Court at its session today.

0f the opinions handed down by the Court in cases in which

the Govermment was a party or participated in oral argument four
opinions were favorable to the Govermment and two adverse.

The majority and dissenting opinions in the case of West
H Co. v. Parrish, involving the constitutionality of the
Washington statute providing minimum wages for women, are already
in your hands. There are no particular comments to make as the argu-
ments pro and con are kmown to you. The decision marks a complete

reversal of the Court's decislon in Adkins v. Chjildren's Hospital.

The case of Virginian Railway Co. v. System tion
No. 40 involved the Second Railway Labor Act. The railroad was en-
jolned by the lower court from interfering with the organization of
its employees, was required to treat collectively with its employees'
representatives, and the railway's objection to the Act as being
beyond the commerce power because it covered all employees regard-
less of their occupation and as being violative of the Fifth Amend-
ment because of an interference with the right to contract, was
overruled. The decree was affirmed by the Supreme Cowrt today.

The railway argued two main contentions: (1) That there
was no legal sanction to compel the rallway to treat with the repre-
sentatives of its employees; and (2) that insofar as the Act attempted
to regulate labor relations between petitiomer and its back-shop
employees it was not a regulation of interstate commerce; and if it
were held to be a regulation of interstate commerce it was wnlawful

as a denial of due process.

The Court sald that "denlal by railway management of the
authority of representatives chosen by their employees®™ wae a prolific
source of dispute. The Court construed the decree as requiring col-
lective bargaining with the "authorized representatives of the

I




employees.” The "statute and the deeree are aimed at securing settle-
ment of labor disputes by inducing collective bargaining with the
true representative of the employees and by preventing such bargaining
with any who do not represent them." The deoree permitted bargaining
with individuals. The Court pointed out that this was bargaining for
individual rights and that the decree merely forbade collective bar-
gaining with any except the duly chosen representatives of the em-

ployees.

In Sonzinsky v. United States the Court upheld the validity
of Bection 2 of the National Firearms Act which imposes an annual
license tax of $200 on dealers in sawed off shotguns and gimilar fire-
arms, This was one of the series of acts concerning crime and criminal
methods. The opinion sustalned the right of the Federal Government to
tax dealings in these articles.

In Wright v. Vinton Branch of the Mountain Trust Bank of
Roanoke, Virginia, et al the Court held that the new Frasier-Lemke
Act had removed the objectionable features of the original statute
and that the relief extended under the new Act to the farmers under
the bankruptey clause of the Constitution did not deprive the secured
creditor of his property without due process of law,.

In United States v. George W, Norris the Court held that
under the Pederal statute defining perjury retraction does not
neutralize false testimony previously given and exculpate the witness
of his crime. This is a cage which grew out of the attempt by political
trickery to defeat Senator Norris of Nebraska at the Republican primary
in 1930.

Under the Revenue Aet of 1918 a reorganisation transaction
wag nontaxable unless cash was paid for the assets in whole or in
part. In the case of Commiggioner of Internal Revemue v.
0il Co. the Board of Tax Appeals found that a small amount of the
purchase price was paid in cash rather than stock. The Circuit Court
of Appeals was of the view that this finding was without support in
the evidence. The Supreme Court reached the same conclugion,

Other Government cases declded were United States v. Madigan
and American Propeller & Menufacturing Co. v. United States. In the
first cape, & Government life insurance camse, the Court's deciasion wae
favorable, whereas in the second case, a tax case, the decision was
unfavorable.

In Steward Machine Co, v. Colle of
Revenue the Court granted certlorari to review the constitutionality
of the taxes imposed by Title IX of the Federal Soclal Security Act
and set the case for hearing immediately foilowing the cases of




Co. and Gulf States Paper Corporation, involving the validity of the

bama Unemployment Insurance Act.

In eleven other cases petitions by opponents for certiorari
were granted in one case and denied in ten.

A =
Attorney General.

The President,

The White House,

Washington, D. C.










SUPREME COURT OF THE UNITED. STATES,

No. 208.—0Ocrorer TErM, 1936.

West Coast Hotel Company, Appellant, Armect Foom the ‘S

vs.

: . : preme Court of the

Ernest Parm;l;sai;eﬂisze Parrish, State of Washington.
[ ]

Mr. Chief Justice Huangs delivered the opinion of the Court.

This case presents the question of the constitutional validity of
the minimum wage law of the State of Washington.

The Aect, entitled ‘' Minimum Wages for Women ', authorizes the
fixing of minimum wages for women and minors. Laws of 1913
(Washington) chap. 174; Remington's Rev. Stat. (1932), sees.
7623 et seq. It provides:

- “‘Seetion 1. The welfare of the State of Washington demands
that women and minors be protected from conditions of labor which
have a pernicious effect on their health and morals. The State of
Washington, therefore, exercising herein its police and Sovereign
power declares that inadequate wages and unsanitary conditions of
labor exert such pernicious effect.

‘““See. 2. Tt shall be unlawful to employ women or minors in any
industry or occupation within the State of Washington under eon-
ditions of labor detrimental to their health or morals; and it shall
be unlawful to employ women workers in any industry within the
State of Washington at wages which are not adequate for their
maintenanae,

“See. 3. There is hereby created a commission to be known as
the ‘Industrial Welfare Commission’ for the State of Washington,
to establish such standards of wages and econditions of lahor for
women and minors employed within the State of Washington, as
shall be held hereunder to be reasonable and not detrimental to
health and morals, and which shall be sufficient for the decent
maintenanee of women'’,

Further provisions required the Commission to ascertain the-
wages and conditions of labor of women and minors within the
State. Public hearings were to be held. If after investigation the
Commission found that in any oceupation, trade or industry the
wages paid to women were ‘‘inadequate to supply them necessary
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cost of living and to maintain the workers in health’!, the Com-
mission was empowered to call a conference of representatives of
employers and employees together with disinterested persons repre-
senting the public. The conference was to recommend to the Com-
mission, on its request, an estimate of a minimum wage adequaté
for the purpose above stated, and on the approval of such a recom-
mendation it became the duty of the Commission to issue an obliga-
tory order fixing minimum wages. Any such order might be re-
opened and the question reconsidered with the aid of the former
conference or a new one. Special licenses were authorized for thé
employment of women who were "“physically defective or crippled
by age or otherwise’, and also for apprentices, at less than the
‘preseribed minimum wage.

By a later Act the Industrial Welfare Commission was abolished
and its duties were assigned to the Industrial Welfare Committee
consisting of the Director of Labor and Industries, the Supervisor
of Industrial Insurance, the Supervisor of Industrial Relations,
the Industrial Statistician and the Supervisor of Women in In-
dustry. Laws of 1921 (Washington) chap. 7; Remington’'s Rev,
Stat. (1932), sees 10840, 10893,

The appellant conduets a hotel. The appellee Elsie Parrish wag
employed as a chambermaid and (with her husband) brought this
suit to recover the difference between the wages paid her and the
minimum wage fixed pursuant to the state law. The minimum wage
'was $14.50 per week of 48 hours, The appellant challenged the act
as repugnant to the due process clause of the Fourteenth Amend.-
ment of the Constitution of the United States. The Supreme Court
of the State, reversing the trial court, sustained the statute and di-
rected judgment for the plaintiffs. Parrish v. West Coast Hotal
Co., 185 Wash, 581. The case is here on appeal.

The appellant relies upon the decision of this Court in Adkinsg v,
Children’s Hospital, 261 U. 8. 525, which held invalid the District
of Columbia Minimum Wage Act which was attacked under the due
process clause of the Fifth Amendment. On the argument at bar,
counsel for the appellees attempted to distinguish the Adking case
upon the ground that the appellee was employed in a hotel and that
the business of an innkeeper was affected withl a publie interest,
That effort at distinetion is obviously futile, as it appears that in
one of the cases ruled by the Adkins opinion the employee was a




203 ! |
3 West Coast Hotel Co. w3, Parrish. . 8

woman employed as an elevator operator in a hotel. Adkins v.
Lyons, 261 U, 8, 525, atp 542,

The recent case of Morehead v. New York ex rel. Tipaldo, 298

U. 8. 587, came here on certiorari to the New York court which had
held the New York minimum wage act for women to be invalid,
A minority of this Court thought that the New York statute was
distinguishable in a material feature from that involved in the
Tei-:i.}’n?-n.'; case and that for that and other reasons the New York
statute should be sustained. But the Court of Appesls of New
York had said that it found no material difference between the twn
stgtutes and this Court held that the ““meaning of the statute’’
erg__z‘t_ﬁ_d&&lsg_qn of the state emm‘. ”muat be accapted hara as u‘;

neaning ha 2] S ally : . Id,
p. EEIQ That view led to the aﬁimance by this C’r:mrt of the ;;u,dg-
ment in the Morehead case, as the Court considered that the only
question before it was whether the Adkins case was distinguishable
and that reconsideration of that deeision had not been sought.
Upon that point the Court said: “ The petition for the writ sought
review upon the ground that this ease [Morehead] is distinguish-
able from that one [Adkins]. No application has been made for
reconsideration of the constitutional question there decided. The
validity of the principles upon which that decision rests is not chal-
lenged. This eourt confines itself to the ground upon which the
writ was asked or granted, , . Here the review granted was no
broader than that sought by the petitioner . . . He is not en-
titled and does not ask to be heard upon the question whether the
Adkins case should be overruled. He maintains that it may be
distinguished on the ground that the statutes are vitally dissimi-
lar’’. Id., pp. 604, 605.

We think that the guestion which was not deemed to be open
in the Morehead case is open and is necessarily presented here.
The Supreme Court of Washington has upheld the minimum wage
statute of that State. It has decided that the statute is a reason-
able exercise of the police power of the State, In reaching that
conclusion the state court has invoked principles long established
by this Court in the application of the Fourteenth Amendment.
The state court has refused to regard the decision in the Adkins
case as determinative and has pointed to our decisions both before
and since that case as justifying its position. We are of the opinion
that this ruling of the state court demands on our part a reex-
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amination of the Adkins case. The importance of the question, in
which many States having gimilar laws are concerned, the close
division by which the decision in the Adkins case was reached,
and the economie conditions which have supervened, and in the
light of which the reasonableness of the exercise of the protective
power of the State must be considered, make it not only appro-
priate, but we think imperative, that in deciding the present case
the subject should receive fresh consideration.

The history of the litigation of this question may be briefly
stated. The minimum wage statute of Washington was enacted
over twenty-three years ago. FPrior to the decision in the instant
case it had twice been held valid by the Supreme Court of the State.
Larsen v. Rice, 100 Wash, 642; Spokane Hotel Co. v. Younger, 113
Wash. 359. The Washington statute is essentially the same as that

enacted in Oregon in the same year. Laws of 1913 (Oregon) chap.

62 The validity of the latter act was sustained by the Supreme
Court of Oregon in Stetiler V. 0’Hara, 69 Ore. 519, and Simpson V.
0'Hara, 70 Ore, 261, These cases, after reargument, were affirmed
here by an equally divided court, in 1917, 243 U. g, 629. The law
of Oregon thus continued in effect. The District of Columbia Min-
jmum Wage Law (40 Stat. 960) was enacted in 1918, The statute
was sustained by the Supreme Court of the District in the Adkins
case. Upon appeal the Court of Appeals of the Districet first af-
firmed that raling but on rehearing reversed it and the case came
before this Court in 1923. The judgment of the Court of Appeals
holding the Act invalid was affirmed, but with Chief Justice Taft,
Mr, Justice Holmes and Mr. Justice Sanford dissenting, and Mr.
Justice Brandeis taking no part. The dissenting opinions took the

ground that the decision was at variance with the principles which

this Court had frequently announced and applied. In 1925 and

1927, the similar minimum wage statutes of Arizona and Arkansas
were held invalid upon the authority of the Adkins case, The
Justices who had dissented in that case bowed to the ruling and
Mr. Justice Brandeis dissented. Murphy v. Sardell, 269 U, 8. 530;
Donham v. West-Nelson Co., 273 U. 8. 657, The question did not
come before us again until the last term in the Morehead case, &S
already noted. In that case, briefs supporting the New York stat-
ute were submitted by the States of Ohio, Connecticut, Tllinois,
Massachusetts, New Hampshire, New Jersey and Rhode Island. 298
U. 8., p. 604, note. Throughout this entire period the ‘Washington

gtatute now under consideration has been in force.

—_—— i
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The prineiple which must control our decision is not in doubt.
The constitutional provision invoked is the due process clause of
the Fourteenth Amendment governing the States, as the due process
clause invoked in the Adkins case governed Congress. In each case
the violation alleged by those attacking minimum wage regulation
for women is deprivation of freedom of contract. What is this
freedomfi The Constitution does not speak of freedom of contract.
It speaks of liberty and prohibits the deprivation of liberty without
due process of law. In prohibiting that deprivation the Constitu-
tion does not recognize an absolute and unecontrollable liberty.
Liberty in each of its phases has its history and connotation. But
the liberty safeguarded is liberty in a social organization which re-
quires the protection of law against the evils which menace the
health, safety, morals and welfare of the people. Liberty under the
Constitution is thus necessarily subjeet to the restraints of due
process, and regulation which is reasonable in relation to®its subject
and is adopted in the interests of the community is due process.

This essential limitation of liberty in general governs freedom of
contract in particular. More than twenty-five years ago we set
forth the applicable prineiple in these words, after referring to the
cases where the liberty guaranteed by the Fourteenth Amendment

had been broadly described:*

“‘But it was recognized in the cases cited, as in many others, that
freedom of coptract is a qualified and not an absolute right. There
is no absolute freedom to do as one wills or to contract as ome
chooses. The guaranty of liberty does not withdraw from legisla-

tive supervision that wide department of activity which consists of

the making of contracts, or deny to government the power to pro-
vide restrictive safeguards. Liberty implies the absence of arbi-
trary restraint, not immunity from reasonable regulations and pro-
hibitions imposed in the interests of the community’’. Chicago,
Burlington & Quincy R. E. Co. V. MeGuire, 219 U. 8. 549, 565.

This power under the Constitution to restriet freedom of contract
has had many illustrations® That it may be exercised in the publie
interest with respect to contracts between employer and employee

1 Allgeyer v. Louisinna, 165 U. 8, 578; Lochner v, New York, 168 T, 8. 45;

Adnir v United States, 208 T. 8. 161,

2 Munn v, Illinois, 84 U. 8. 113; Railroad Commission Cases, 116 T, B. 807,
Willens v, Consolidnted Gas Co., 212 U. 8. 19; Atkin v Kansas, 191 T, 8,
907; Mugler v, Kansas, 123 T. 8. 623; Crowley v. Christensen, 137 U. B, 863
Gundling v, Chieago, 177 U. 8. 183; Booth v Tllinois, 184 U, 8, 425; Sehmid-
inger v. Chiengo, 228 U, 8 678; Armour v, North Dakota, 240 U. 8. 510
National Fire Insurance Co. v. Wanberg, 200 U, B. 71; Radies v, New York,
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is undeniable, Thus statutes have been sustained limiting employ-
ment’ in underground mines and smelters to eight hours a day
(Holden v Hardy, 169 U. 8. 366) ; in requiring redemption in cash
of store orders or other evidences of indebtedness issued in the pay-
ment of wages (Knozville Iron Co. v. Harbison, 183 U. 8. 13) ; in
forbidding the payment of seamen's wages in advance (Patferson
v. Bark Eudora, 190 U. 8. 169); in making it unlawful to contract
to pay miners employed at quantity rates upon the basis of screened
ooal instead of the weight of the coal as originally produced in the
mine (McLean v. Arkansas, 211 U. S. 539) ; in prohibiting contracts
limiting liability for injuries to employees (Chicago, Burlington &
Quincy B. B. Co. V. McGuire, supra) ; in limiting hours of work of
employees in manufacturing establishments (Bunting v, Oregon,
243 T. 8, 426); and in maintaining workmen’s compensation laws
(New York Central RB. Co.'v. White, 243 U. 8, 188; Mountain
Timber Co. v. Washington, 243 U. 8. 219). In dealing with the re-
lation of employer and employed, the legislature has necessarily a
wide field of discretion in order that there may be suitable protec-
tion of health and safety, and that peace and good order may be
promoted through regulations designed to insure wholesome condi-
tions of work and freedom from oppression. Chicago, Burlington
& Quincy E. R. Co. V. MeGuire, supra, p. 570.

The point that has been strongly stressed that adult employees
chould be deemed competent to make their own contracts was de-
cisively met nearly forty years ago in Holden V. Hardy, supra,
where we pointed out the inequality in the footing of the parties.

We said (Id., 397) :
#The legislature has also recognized the fact, which the experi-
ence of legislators in many States has corroborated, that the pro-
prietors of these pstablishments and their operatives do not stand
upon an equality, and that their interests are, to a certain extent,
eonflieting. The former naturally desire to o'stain as much labor
as possible from their employés, while the latter are often induced
by the fear of discharge to conform to regnlations whieh their
opd U, 8. 202; Teyser v. Dysart, 267 1. 8. 540; Liberty Warchonse Company .
Burley Tobneco Growers' Association, 876 U. 8. 71, 973 Highland v. Rusaell
Car Co,, 278 U. 8. 263, ogl; O'Gorman 1. Tartford Insurance Co.. 282 U, 8.
240, 261; Hardwaro Insurance Co, v. Glidden Co., 284 U. B, 151, 167 ; Packer
Corporation v. Utah, 286 U. B. 85, 111; Stephenson 4, Rinford, 287 U. 8. 261,
352, 360; Peterson

274; Hartford Accident Co, v. Nelson Co., 201 U. B
Baking Co. . Bryan, 900 U, 8. 570; Nebbia v. New York, 201 U. B 602,

627-529.
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judgment, fairly exercised, would pronounce to be detrimental to
their health or strength. In other words, the proprietors lay down
the rules and the laborers are practically constrained to obey them.
In such cases self-interest is often an unsafe guide, and the legisla-
ture may properly interpose its authority’.

And we added that the fact ‘‘that both parties are of full age
and competent to contract does not necessarily deprive the State of
the power to interfere where the parties do not stand upon an
equality, or where the public health demands that one party to the
contract shall be protected against himself’”, *‘The State still re-
tains an interest in his welfare, however reckless he may be. The
whole is no greater than the sum of all the parts, and when the
individual health, safety and welfare are sacrificed or neglected, the
State must suffer’’. ' -

It is manifest that this established prineciple is peculiarly ap-
plicable in relation to the employment of women in whose protee-
tion the State has a special interest. That phase of the subject
received elaborate consideration in Muller v. Oregon (1908), 208
U. S. 412, where the constitutional authority of the State to limit
the working hours of women was sustained. We emphasized the
consideration that ‘‘woman’s physical structure and the perform-
anee of maternal functions place her at a disadvantage in the
struggle for subsistence’’ and that her physical well being ‘‘be-
comes an object of public interest and care in order to preserve
the strength and vigor of the race’”. We emphasized the need of
protecting women against oppression despite her possession of con-
tractual rights. We &aid that ‘‘though limitations upon personal
and contractual rights may be removed by legislation, there is that
in her disposition and habits of life which will operate against a

" full assertion of those rights. She will still be where some legisla-

tion to protect her seems necessary to secure a real equality of
right'’. Hence she was ‘‘properly placed in a class by herself, and
legislation designed for her protection may be sustained even when
like legislation is not necessary for men and could not be sus-
tained’’, We concluded that the limitations which the statute there
in question ‘‘placed upon her contractual powers, upon her right
to agree with her employer as to the time she shall labor’ were
“‘not imposed solely for her benefit, but also largely for the benefit
of all”’. Again, in Quong Wing v. Kirkendall, 223 U, 8, 59, 63,
in referring to a differentiation with respect to the employment of
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women, we said that the Fourteenth Amendment did not interfere
with state power by creating a ‘‘fietitious equality”". We referred
to recognized classifications on the basis of sex with regard to hours
of work and in other matters, and we observed that the particular
points at which that difference shall be enforced by legislation were
largely in the power of the State, In later rulings this Court sus-
tained the regulation of hours of work of women employees in
Riley v. Massachusetts, 232 U, 8. 671 (factories), Miller v. Wilson,
936 1. 8. 373 (hotels), and Bosley v. McLaughlin, 236 U. 8. 385
(hospitals).

This array of precedents and the principles they applied were
thought by the dissenting Justices in the Adkins case to demand
that the minimum wage statute be sustained. The validity of the
distinetion made by the Court between a minimum wage and a
maximum of hours in limiting liberty of contract was especially
challenged. 261 U. 8., p. 564, That challenge persists and is with-
ont any satisfactory answer. As Chief Justice Taft observed: ‘‘In
absolute freedom of contract the one term is as important as the
other, for both enter equally into the comsideration given and re-
ceived, a restriction as to the one is not greater in essence than the
other and is of the same kind. One is the multiplier and the other
the multiplicand’’. And Mr. Justice Holmes, while recognizing
that *‘the distinctions of the law are distinetions of degree’’, could
“ perceive no difference in the kind or degree of interference with
liberty, the only matter with which we have any concern, between
the one case and the other. The bargain is equally affected which-
ever half you regulate’. Id., p. 560.

One of the points which was pressed by the Court in support-
ing its ruling in the Adkins case was that the standard set up
by the District of Columbia Aect did not take appropriate account
of the value of the services rendered. In the Morehead case, the
minority thought that the New York statute had met that point in
its definition of a ‘‘fair wage’' and that it accordingly presented
a distinguishable feature which the Court could recognize within
the limits which the Morehead petition for certiorari was deemed
to present. The Court, however, did not take that view and the
New York Act was held to be essentially the same as that for the
District of Columbia. The statute now before us is like the latter,
but we are unable to conclude that in its minimum wage require-
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ment the State has passed beyond the boundary of itg broad pro-
tective power.

The minimum wage to be paid under the Washington statute is
fixed after full tonsideration by representatives of employers, em-
ployees and the publie. It may be assumed that the minimum wage
is fixed in consideration of the services that are performed in the
particular occupations under normal conditions, Provision is made
for speecial licenses at less wages in the case of women who are in-
capable of full service. The statement of Mr. Justice Holmes in the
Adking case is pertinent: ‘‘This statute does not eompel anybody
to pay anything. Tt simply forbids employment at rates below
those fixed as the minimum requirement of health and right living,

lowest wages allowed unlesg they earn them, or unless the em-
ployer’s business can sustain the burden, In short the law in its
character and operation is like hundreds of so-called police laws
that have been upheld®’, 261 1. 8., p. 6570. Ang Chief Justice
Taft foreibly pointed out the consideration which s basic in a
statute of this character : :‘Legislatures whigh adopt a reguirement

that when sweating employers are prevented from paying unduly
low wages by positive law they will continpe their business, abating
that part of their profits, which were wrung from the necessities of
their employees, and will concede the better terms required by the
law; and that while in individual cases hardship may result, the
restriction will enure to the benefit of the general elass of employees
in whase interest the law ig passed and so to that of the community
at large". Id, p. 563 .
We think that the views thus expressed are sound and that the
decision in the Adking case was a départure from the true applica-
tion of the principles governing the regulation by the State of the
relation of employer and employed. Those principles have been
reenforced by our subsequent decisions, Thus in Radicé v, New
York, 264 T, 8. 202, we sustained the New York statute which
restricted the employment of women in restaurants at night. In
O’Gorman v, Hartford Fire Insurance Company, 282 U, 8. 251,
which upheld an act regulating the commissions of insurance agents,
we pointed to the presumption of the constitutionality of a statute
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dealing with a subjeet within the scope of the police power and to
the absence of any factual foundation of record for deciding that
the limits of power had been transcended. In Nebbia v. New York,
291 U. 8. 502, dealing with the New York statute providing for min-
imum prices for milk, the general subject of the regulation of the use
of private property and of the making of private contracts received
an exhaustive examination and we again declared that if such laws
‘“have a reasonable relation to a proper legislative purpose, and are
neither arbitrary nor diseriminatory, the requirements of due pro-
cess are satisfled’’; that ‘‘with the wisdom of the poliey adopted,
with the adequacy or practicability of the law enacted to forward
it, the courts are both incompetent and unauthorized to deal’’; that
“‘times without number we have said that the legislature is pri-
marily the judge of the necessity of such an enactment, that every
possible presumption is in favor of its walidity, and that though
the court may hold views inconsistent with the wisdom of the law,
it may not be annulled unless palpably in excess of legislative
power'’, Id., pp. 537, 538.

With full recognition of the earnestness and vigor which char-
acterize the prevailing opinion in the Adkins case, we find it im-
possible to reconcile that ruling with these well-considered declara-
tions. What can be closer to the public interest than the health of
women and their protection from unserupulous and overreaching
employers? And if the protection of women is a legitimate end of
the exercise of state power, how can it be said that the requirement
of the payment of a minimum wage fairly fixed in order to meet
the very necessities of existence is not an admissible means to that
end! The legislature of the State was clearly entitled to consider
the situation of women in employment, the fact that they are in
the class receiving the least pay, that their bargaining power is
relatively weak, and that they are the ready vietims of those who
would take advantage of their necessitous cireumstances, The
legislature was entitled to adopt measures to reduce the evils of
the “‘sweating system'’, the exploiting of workers at wages so low
as to be insufficient to meet the bare cost of living thus making
their very helplessness the oceasion of a most injurious competition.
The legislature had the right to consider that its minimum wage
requirements would be an important aid in carrying out its policy
of protection. The adoption of similar requirements by many

.
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States evidences a deepseated conviction both as to the presence of
the evil and as to the means adapted to check it. Legislative re-
sponse to that convietion eannot be regarded as arbitrary or ca-
pricious :and that is all we have to decide. Even if the wisdom
of the palioy be regarded as debatable and its effects uncertain,
still the legislature is entitled to its judgment,

There is an additional and compelling consideration which recent
—economic experience has brought into a strong light. The exploita-
tion of a class of workers who are in an unequal position with re-
spect to bargaining power and are thus relatively defenceless
against the denial of a living wage is not only detrimental to their

health and well being but casts a direct burden for their support

upon the community, What these workers lose in wages the tax-
payers are called upon to pay. The bare cost of living must be
met. We may take judicial notice of the unparalleled demands

¢ for relief which arose during the recent period of depression and

still continue to an alarming extent despite the degree of economie
recovery which has been achieved. It is unnecessary to cite official
statisties to establish what is of common knowledge through the
length and breadth of the land, While in the instant case no
factual brief has been presented, there is no reason to doubt that
the State of Washington has encountered the same social problem
that is present elsewhere. The community is not bound to provide

. what is in effect a subsidy for unconscionable employers. The

community may direct its law-making power to correct the abuse

" which springs from their selfish disregard of the public interest.

The argument that the legislation in question constitutes an arbi-
trary diserimination, because it does not extend to men, is un-
availing. This Court has frequently held that the legislative au-
thority, acting within its proper field, is not bound to extend its

- regulation to all cases which it might possihlly reach, The legisla-

ture '‘is free to recognize degrees of harm and it mmy confine its
restrictions to those classes of eases where the need is deemed to be
clearest’’. If “‘the law presmhahl;rr hits the evil where it is most
felt, it is not to be overthrown beeause there are other instances to
which it might have been applied’’. There is no ‘‘doetrinaire re-
quirement’’ that the legislation should be couched in all embracing
terms. Carroll v. Greembich Insurance Co., 199 T, 8. 401, 411;
Patsone v. Pennsylvania, 232 U, 8, 188, 144; Keokee Coke Co. V.
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Taylor, 234 U, B. 224, 227; Sproles v. Binford, 286 U. 8. 374, 396;
Semler v. Oregon Board, 294 U, 8. 608, 610, 611. This familiar
principle has repeatedly been applied to legislation which singles
out women, and particular classes of women, in the exercise of the
State's protective power. Miller v. Wilson, supre, p. 384; Bosley
v. McLaughlin, supra, pp. 394, 395; Radice v. New York, supra, pp.
295.208: Their relative need in the presence of the evil, no less
than the existence of the evil itself, is a matter for the legislative
judgment.

Our ‘conclusion is that the case of Adkins v. Children’s Hospital,
supra, should be, and it is, overruled. The judgment of the Su-
preme Court of the State of Washington is affirmed.

Affirmed.
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Mr, Justice SUTHERLAND,

Mr, Justice Vax Devaxter, Mr, Justice McReyxoLps, Mr. Jus-
tice Burner and I think the judgment of the court below should
be reversed.

The prineiples and authorities relied upon to sustain the judg-
ment, were considered in Adkins v. Children’s Hospital, 261 U, 8.
525, and Morehead v. New York ex rel. Tipaldo, 298 U, 8, 587; and
their lack of application to cases like the one in hand was pointed
out. A sufficient answer to all that is now said will be found in
the opinions of the court in those cases. Nevertheless, in the eir-
cumstances, it seems well to restate our reasons and conclusions.

Under our form of government, where the written Constitution,
by its own terms, is the supreme law, some ageney, of necessity,
must have the power to say the final word as to the validity of a
statute assailed as unconstitutional. The Constitution makes it
clear that the power has been intrusted to this court when the
question arises in a controversy within its jurisdietion; and. so
long as the power remains there, its exercise cannot be avoided with-
out betrayal of the trust. - :

It has been pointed out many times, as in the Adkins case,
that this judicial duty is one of gravity and delicacy; and that
rational doubts must be resolved in favor of the constitutionalify

Mm and by whom resolved?! Un-

doubtedly it is the duty of a member ol the court, in the process
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of reaching a right conclusion, to give due weight to the opposing
views of his associates; but in the end, the question which he must

answer is not whether such views seem sound to those who en-
_tertain them, buf. whether they convince him that the statute i

constitutional or engender in his mind a rational doubt upon that
__1ssne. The oath which he takes as a judge is not a eomposite oath, )

but an individual one. And in passing upon the validity of a

statute, he discharges a duty imposed upon him, which eannot be

consummated j a i of the views of
doubt in, his mpind. If upon a question so important he thus
surrender his deliberate judgment, he stands forsworn. He cannot
subordinate his convictions to that extent and keep faith with his

oath or retain his judicial and moral independence.

The suggestion that the only check upon the exercise of the ju-. )

. dicial power, when properly invoked, to declare a constitutional
right superior to an unconstitutional statute is the judge’'s own
faeul f self- int, i i i i !
Self-restraint belongs in the domain of will and not of judgment,.
The check upon the judge is that ilposed by his cath of office, by
the Constitution and by his own conscientious and informed con-
vietions; and since he has the duty to make up his own mind
and adjudge accordingly, it is hard to see how there could be
any other restraint. This eourt acts as a unit. Tt canqot aet in
any other way; and the majority (whether a bare majority or a
majority_of all but one of its members), therefore, establishes the
controlling rule as the decision of the eourt, binding, so long as it
remains unchanged, equally upon those who disagree and upon
those who subseribe to it. Otherwise, orderly administration of
Justice would cease, But it is the right of those in the minority to
disagree, and sometimes, in matters of grave importance, their im-
perative duty to voice their disagreement at such length as the oceca-
sion demands—always, of eourse, in terms which, however forceful,
do not offend the proprieties or impugn the good faith of those who
think otherwise,

It is urged that the question involved should now receive fresh
consideration, among other rmWWon-
ditions which have supervened’'; but the meaning of the Consti- )
tution does not change with the ebb and flow of economie events.

—1..].
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We frequently are told in more general words that the Constitu-
tion must be construed in the light of the present. If by that it is
meant that the Constitution is made up of living words that apply
to every new condition which they include, the statement is guite
true. But to say, if that be intended, that the words of the Con-
stitution mean t they did no when written—that

is, that they do not apply to g situation now to which they would
have_applied then—is to rob that instrument of the essential ele-
ment which continnes jt in foree as the people have made it until
they, and net-their-eflicial agents, have made it otherwise.

The words of Judge Camphell in Twitchell v. Blodgett, 13 Mich.
127, 139-140, apply with peculiar force. *‘But it may easily
happen,”’ he said, ‘‘that specific provisions may, in unforeseen
emergencies, turn out to have been inexpedient. This does not
make these provisions any less binding, Constitutions can not D
be changed by events alone. They remain binding as the aets
of the people in their sovereign capacity, as the framers of Gov-
ernment, until they are amended or abrogated by the action pre-
scribed by the authority which created them. It is not compe-
tent for any department of the Government to change a consti-
tution, or declare it changed, simply because it appears ill adapted
to a new state of things.

* . . . Restrictions have, it is true, been found more likely
than grants to be unsuited to unforeseen ecircumstances
But, where evils arise from the application of such regulations,
their foree cannot be denied or evaded; and the remedy consists
in repeal or amendment, and not in false construction.’”’ The prin-

ciple is reflected in many decisions of this court. See South
Carolina v. United States, 199 . 8. 437, 448-449; Lake County
v. Rolling, 130 U. 8. 662, 670; Knowlton v. Moore, 178 T. 8.
41, 95; Rhode Island v. Massachusetts, 12 Pet. 657, 723; Craig
V. Missouri, 4 Pet. 410, 431.432; Ez parte Bain, 121 U, 8. 1,
12; Mazwell v. Dow, 176 U. 8. 581, 602; Jarrolf v. Moberly, 103
U. S. 580, 586,

The judicial function is that of interpretation; it does not in-
clude the power of amendment under the guise of interpretation.
To miss the point of difference between the two is to miss all that
the phrase “‘supreme law of the land’’ stands for and to convert
what was intended as inescapable and enduring mandates into
mere moral reflections, =
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If the Constitution, intelligently and reasonably construed in
the light of these prineiples, stands in the way of desirgble legis-
lation, the blame must rest upon that instrument, and not upon the
court for enforcing it according to its terms. The remedy in that
situation—and the only true remedy—is to amend the Constitu-
tion. Judge Cooley, in the first volume of his Constitutional Limi-
tations (8th ed.), p. 124, very clearly pointed out that much of
the benefit expected from written constitutions would be lost if
their provisions were to be bent to circumstances or modified by
public opinion. He pointed out that the common law, unlike a
constitution, was subject to modification by public sentiment and
action which the courts might recognize; but that ‘‘a court or
legislature which should allow a change in public sentiment to
influence it in giving to a written constitution a construection not
warranted by the intention of its founders, would be justly charge-
able with reckless disregard of official oath and public duty; and
if its course could become a precedent, these instruments would be
of little avail. . . . What a court is to do, therefore, is fo
declare the law as written, leaving it to the people themselves to
make such changes as new circumstances may require. The mean-
ing of the constitution is fixed when it is adopted, and it is not
different at any subsequent time when a court has oceasion to pass
upon it."’

The Adkins case dealt with an act of Congress which had passed
the scrutiny both of the legislative and executive branches of the
government. We recognized that thereby these departments had
affirmed the validity of the statute, and properly declared that
their determination must be given great weight, but we then con-
¢luded, after thorough consideration, that their view could not be
sustained. We think it not inappropriate now to add a word on
that subject before coming to the question immediately under
review, *

The people by their Constitution created three separate, dis-
tinet, independent and coequal departments of government, The
governmental structure rests, and was intended to rest, not upon
any one or upon any two, but upon all three of these fundamental
pillars, It seems unnecessary to repeat, what so often has been
said, that the powers of these departments are different and are to
be exercised independently, The differences clearly and definitely

D

4
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appear in the Constitution. Each of the departments is an agent’

of its ereator; and one department is not and cannot be the agent
of another. Each is answerable to its creator for what it does, and
not to another agent. *The view, therefore, of the Executive and of
Congress that an act is constitutional is persunasive in a high de-
gree; but it is not eontrolling,

Coming, then, to a consideration of the Washington statute, it

first is to be observed that it is in every substantial respect iden-
tical with the statute involved in the Adkins case. Such vices as
existed in the latter are present in the former, And if the Adkins
case was properly decided, as we who join in this opinion think it
was, it necessarily follows that the Washin statute is invalid.
n support of minimum-wage legislation it has been urged, on
the one hand, that great benefits will result in favor of underpaid
labor, and, on the other hand, that the danger of such legislation
is that the minimum will tend to become the maximum and thus
bring down the earnings of the more efficient toward the level of
the less-efficient employees. But with these speculations we have
nothing to do. We are concerned only with the question of con-
stitutionality.

That the clause of the Fourteenth Amendment which forbids a
state to deprive any person of life, liberty or property without due
process of law includes freedom of contraect is so well settled as to
be no longer open to question. Nor reasonably can it be disputed
that contracts of employment of labor are ineluded in the rule.
Adair v. United States, 208 U, 8. 161, 174-175; Coppage v. Kansas,
236 U. 8. 1, 10, 14. In the first of th¥se cases, Mr, Justice Harlan,
speaking for the court, said, ‘‘The right of a person to sell his
labor upon such terms as he deems proper is, in its essence, the
same as the right of the purchaser of labor to prescribe the condi-
tions upon which he will accept such labor from the person offering
tosell. . . . Inall such particulars the employer and employé
have equality of right, and any legislation that disturbs that
equality is an arbitrary interference with the liberty of contract
which no government can legally justify in a free land."

In the Adkins case we referred to this language, and said that
while there was no such thing as absolute freedom of contract, but
that it was subject to a great variety of restraints, nevertheless,
freedom of contract was the general rule and restraint the excep-




293 dis
6 West Coast Hotel (o, vs, Parrish. 6

tion; and that the power to abridge that freedom eould only be
Jjustified by the existence of exceptional cireumstances. This state-
ment of the rule has been many times afirmed; and we do mot
understand that it is questioned by the present decision.

We further pointed out four distinet classes of cases in which
this court from time to time had upheld statutory interferences
with the liberty of contract. They were, in brief, (1) statutes
fixing rates and charges to be exacted by businesses impressed with
a public interest; (2)) statutes relating to contracts for the per-
formance of publie work; ( 3) statutes prescribing the character,
methods and time for payment of wages; and (4) statutes fixing
hours of labor. It is the last class that has been most relied upon
as affording support for minimum-wage legislation; and much of
the opinion in the Adkins case (261 T. 8. 547-553) is devoted to
pointing out the essential distinction between fixing hours of labor
and fixing wages. What is there said need not be repeated. It is
enough for present purposes to say that statutes of the former
class deal with an incident of the employment, having no necessary
effect upon wages. The parties are left free to contract about
wages, and thereby equalize such additional burdens as may be
imposed upon the employer as a result of the restrictions as to
hours by an adjustment in respect of the amount of wages. This
court, wherever the question is adverted to, has been careful to
disclaim any purpose to uphold such legislation as fixing wages,
and has recognized an essential difference between the two. E, g,
Bunting v. Oregon, 243 U, 8. 426; Wilson v. New, 243 U. 8. 332,
345.346, 353-354; and see Freund, Police Power, § 318,

We then pointed out that minimum-wage legislation such as that
here involved does not deal with any business charged with a
public interest, or with public work, or with a temporary emer-
gency, or with the character, methods or periods of wage payments,
or with hours of labor, or with the protection of persons under legal
disability, or with the prevention of fraud. It is, simply and ex-
clusively, a law fixing wages for adult women who are legally
as capable of contracting for themselves as men, and cannot be
sustained unless upon prineiples apart from those involved in cases
already decided by the court.

Two cases were involved in the Adkins deeision. In one of
them it appeared that a woman 21 years of age, who brought the
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suit, was employed as an elevator operator at a fixed salary, Her
gservices were satisfactory, and she was anxious to retain her posi-
tion, and her employer, while willing to retain her, was obliged
to dispense with her services on account of the penalties prescribed
by the act. The wages received by her were the best she was able
to obtain for any work she was eapable of performing; and the en-
forcement of the order deprived her, as she alleged, not only of
that employment, but left her unable to secure any position at
which she could make a living with as good physical and moral
surroundings and as good wages as she was receiving and was
willing to take. The Washington statute, of course, admits of the
game situation and result, and, for aught that appears to the con-
trary, the situation in the present case may have been the same as
that just deseribed, Certainly, to the extent that the statute ap-
plies to such cases, it cannot be justified as a reasonable restraint
upon the freedom of contract. On the contrary, it is essentially
arbitrary.

Neither the statute involved in the Adkins case nor the Wash-
ington statute, so far as it is involved here, has the slightest rela-
tion to the capaeity or earning power of the employee, to the num-
ber of hours which constitute the day’s work, the character of the
place where the work is to be dome, or the circumstances or sur-
roundings of the employment. The sole basis upon which the ques-
tion of validity rests is the assumption that the employee is en-
titled to receive a sum of money sufficient to provide a living for
her, keep her in health and preserve her morals. And, as we pointed
out at some length in that case (pp. 555-557), the question thus
presented for the determination of the board ean not be solved by
any general formula preseribed by a statutory bureau, since it is
not a composite but an individual question to be answered for each
individual, considered by herself. What we said further in that
case (pp. 557-559), is equally applicable here:

“‘The law takes account of the necessities of only one party to
the contract. It ignores the necessities of the employer by com-
pelling him to pay not less than a certain sum, not only whether
the employee is capable of earning it, but irrespective of the ability
of his business to sustain the burden, generously leaving him, of
course, the privilege of abandoning his business as an alternative
for going on at a loss. Within the limits of the minimum sum, he
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is precluded, under pensalty of fine and imprisonment, from ad-
justing compensation to the differing merits of his employees. It
compels him to pay at least the sum fixed in any event, because
the employee needs it, but requires no service of equivalent value
from the employee. It therefore undertakes to solve but one-half
of the problem. The other half is the establishment of a corre-
sponding standard of efficiency, and this forms no part of the
policy of the legislation, although in practice the former half with-
out the latter must lead to ultimate failure, in accordance with
the inexorable law that no one can continue indefinitely to take
out more than he puts in without ultimately exhausting the supply.
The law is not confined to the great and powerful employers but
embraces those whose bargaining power may be as weak as that of
the employee. It takes no account of periods of stress and business
depression, of crippling losses, which may leave the employer him-
self without adequate means of livelihood. To the extent that the
sum fixed exceeds the fair vaktue of the services rendered, it amounts
to a compulsory exaction from the employer for the support of a’
partially indigent person, for whose condition there rests upon him
no peculiar responsibility, and therefore, in effect, arbitrarily
shifts to his shoulders a burden which, if it belongs to anybody,
belongs to society as a whole.

‘“The feature of this statute which, perhaps more than any other,
puts upon it the stamp of invalidity is that it exacts from the
employer an abritrary payment for a purpose and upon a basis
having no causal connection with his business, or the contract or
the work the employee engages to do. The declared basis, as al-
ready pointed out, is not the value of the service rendered, but
the extraneous cireumstance that the employee needs to get & pre-
seribed sum of money to insure her subsistence, health and morals.
The ethical right of every worker, man or woman, to a living wage
may be econceded. One of the declared and important purposes of
trade organizations is to secure it. And with that principle and
with every legitimate effort to realize it in fact, no one can quarrel ;
but the fallacy of the proposed method of attaining it is that it
assumes that every employer is bound at all events to furnish it,
The moral requirement implicit in every contract of employment,
yiz, that the amount to be paid and the service {o_be rendered shall
bear to each other some relation of just equivalence, is completely
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ignored. The necessities of the employee are alone considered and
these arise outside of the employment, are the same when there is
no employment, and as great in one occupation as in another., Cer-
tainly the employer by paying a fair equivalent for the service
rendered, though not sufficient to support the employee, has neither
caused nor contributed to her poverty. On the contrary, to the
extent of what he pays he has relieved it. In prineiple, there can
be no difference between the case of selling labor and the case of
selling goods. If one goes to the butcher, the baker or grocer to
buy food, he is morally entitled to obtain the worth of his money
but he is not entitled to more, If what he gets is worth what he
pays he is not justified in demanding more simply because he needs
more; and the shopkeeper, having dealt fairly and honestly in that
transaction, is not concerned in any peculiar sense with the ques-
tion of his customer’s necessities, Should & statute undertake to
vest in a commission power to determine the quantity of food neces-
sary for individual support and require the shopkeeper, if he sell
to the individual at all, to furnish that quantity at not more than
a fixed maximum, it would undoubtedly fall before the constitu-
tional test. The fallacy of any argument in support of the validity
of such a statute would be quickly exposed. The argument in sup-
port of that now being considered is equally fallacious, though the
weakness of it may not be so plain. A statute requiring an em-
ployer to pay in money, to pay at preseribed and regular inter-
vals, to pay the value of the services rendered, even to pay with
fair relation to the extent of the benefit obtained from the service,
would be understandable. But a statute which preseribes payment
without regard to any of these’ things and solely with relation to

eireumstances apart from the contract of employment, the business

affected by it and the work done under it, is so clearly the product
of a naked, arbitrary exercise of power that it cannot be allowed
to stand under the Constitution of the United States,”’

Whether this would be equally or at all true in respect of the
statutes of some of the states we are not called upon to say, They
are not now before us; and it is enough that it applies in every
particular to the Washington statute now under consideration.

The Washington statute, like the one for the Distriet of Colum-
bia, fixes minimum wages for adult women, Adult men and their

employers are left free to bargain as they please; and it is a gig-' \

)
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nificant and an important fact that all state statutes to which our
attention has been called are of like character, The common-law
rules restrieting the power of women to make contracts have,
under our system, long since practically disappeared. Women
today stand upon a legal and political equality with men. There is
no longer any reason why they should be put in different classes in
respect of their legal right to make contraets; nor should they be |
denied, in effect, the right to compete with men for work paying
lower wages which men may be willing to accept. And it is an
arbitrary exercise of the legislative power to do so. In the Tipaldo
case, 298 U. 8. 587, 615, it appeared that the New York legislature
had passed two minimum-wage measures—one dealing with women
alone, the other with both men and women. The act which ineluded
men was vetoed by the governor. The other, applying to women
alone, was approved. The ‘“‘factnal background’’ in respect of
~both measures was substantially the same. In pointing out the
arbitrary diserimination which resulted (p. 615-617) we said:
“These legislative declarations, in form of findings or recitals
of fact, serve well to illustrate why any measure that deprives em-
ployers and adult women of freedom to agree upon wages, leaving
employers and men employees free so to do, is necessarily arbitrary.
Much, if not all, that in them is said in justification of the regula-
tions that the Act imposes in respect of women's wages applies with
equal force in support of the same regulation of men’s wages.
‘While men are left free to fix their wages by agreement with em-
ployers, it would be faneiful to suppose that the regulation of
women’s wages would be useful to prevent or lessen the evils listed
in the first section of the Act. Men in need of work are as likely
as women to accept the low wages offered by unscrupulous em-
-ployers. Men in greater number than women support themselves
and dependents and because of need will work for whatever wages-
they can get and that without regard to the value of the service
and even though the pay is less than minima preseribed in aceord-
ance with this Aet. It is plain that, under cireumstances such as
those portrayed in the ‘Factual background’ preseribing of mini-
mum wages for women alone would unreasonably restrain them in
competition with men and tend arbitrarily to deprive them of em-
ployment and a fair chance to find work.”’
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An appeal to the prineiple that the legislature is free to recog-
nize degrees of harm and confine its restrictions accordingly, is but
to beg the question, which is—since the contractual rights of men
and women are the same, does the legislation here involved, by
restricting only the rights of women to make contracts as to wages,
create an arbitrary diserimination? We think it does. Difference
of sex affords no reasonable ground for making & restriction ap- )
plicable to the wage contracts of all working women from which
like contracts of all working men are left free. Certainly a sug-
gestion that the bargaining ability of the average woman is not )
equal to that of the average man would lack substance. The ability
to make a fair bargain, as everyone knows, does not depend upon
Bex,

If, in the light of the facts, the state legislation, without reason
or for reasons of mere expediency, excluded men from the pro-
visions of the legislation, the power was exercised arbitrarily. On
the other hand, if such legislation in respect of men was properly
omitted on the ground that it would be unconstitutional, the same
conelusion of unconstitutionality is inescapable in respect of simi-
lar legislative restraint in the case of women, 261 U, 8. 553,

Finally, it may be said that a statute absolutely fixing wages in
the various industries at definite sums and forbidding employers
and employees from contracting for any other than those desig-
nated, would probably not be thought to be constitutional. It is
hard to see why the inimum wages does not connote_
amrmﬁ?m And yet, if both
- powers be excrcised in such a way that the mimimum and the maxi- :
mum so nearly approach each other as to become substantially the
same, the right to make any contract in respect of wages will have
been completely abrogated.

A more complete discussion may be found in the Adking and

Tipaldo cases cited supra. N
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The Supreme Court Controversy

As explained last week the projected analysis in this
Service of the President’s proposal for reorganization of
the federal judiciary was deferred on account of the
necessity to consider the bearing on the controversy of
the opinions handed down by the Supreme Court in the
five cases arising under the National Labor Relations
Act, decided on April 12, These opinions, while adding
nothing qualitativeﬁr new to the substance of the contro-
versy, furnish a fresh setting and a more adequate ému
spective for the entire discussion. The debate in Con-
gress, in the press, and over the radio, on the proposal
has now proceeded far enmough to warrant the assump-
tion that all the important aspects of the matter have
been canvassed and all important opinions have been
aired. The discussion has at least partially clarified the
issues but it has also in some measure obscured them.
This number of INFORMATION SERVICE is devoted to an
effort to sift the arguments, presenting the central issue
against a background of fact, and to furnish a basis for
appraising the contentions, having particular regard to
the opinions handed down in recent weeks.

Admittedly, the President’s proposal is aimed chiefly
at changing the personnel of thercg:f reme Court in such
a way as to liberalize the character of its opinions in cases
involving judicial review, that is, passing on the consti-
tutionality of legislation. This discussion, therefore, is
principally concerned with that question. The fact that
the President’s initial message on the subject and the
official arguments in defense of his proposal stressed the
congestion of court calendars has led to the accusation
that the President obscured his real purpose. This is
one of the points at which confusion has persisted. No
charge appears to have been made on behalf of the Ad-
ministration that the Supreme Court calendar is con-
gested, although it is contended that the use of certiorari
—the certification by the Supreme Court of cases which
it is willing to hear on appeal—is at present too sharply
limited.

ErricieNcy AND NUMBERS

Since the question of the relation of size to efficiency
has been raised, however, it is necessary to note that as
the Supreme Court now operates an increase in numbers
would accentuate the difficulty of arriving at a consensus
—or defining dissensus—in the consideration of legal

(1]

principles, If it be assumed that certiorari should be
granted on a larger scale and f there be any merit in the
proposal that the Court sit in divisions for a substantial
part of its business, an increase in numbers might be
defended on procedural grounds. Sitting in divisions
is a highly debatable matter, however.

As to the lower courts, although the situation is far
from uniform, it is admitted that ion has occurred
and that the continuance of judges on the bench
is a problem. Congress in 1919 undertook to deal with
this problem by providing for the appointment of an addi-
tional judge in a court where an aged judge was found
to be disabled for effective service. The solution was
not a practicable one, however.

"New Broon”

What seems to have happened in the present contro-
versy is this: that the President made no clear distinction
between incapacity due to the actual infirmity of age and
an incapacity due to inability to temper tradition by an
appraisal of current facts. That the latter was his chief
concern, however, could be fairly inferred from the fol-
lowing passage in his court message on February 5:

“Modern complexities call also for a constant infusion
of new blood in the courts, just as it is needed in execu-
tive functions of the government and in private business.
A lowered mental or physical vigor leads men to avoid
an examination of complicated and changed conditions.
Little by little, new facts become blurred through old
glasses fitted, as it were, for the needs of another genera-
tion; older men, assuming that the scene is the same as
it was in the past, cease to explore or inquire into the
present or the future.

“We have recognized this truth in the civil service of
the nation and of many states by compelling retirement on
pay at the age of 70. We have recognized it in the army
and navy by retiring officers at the age of 64. A number
of states have recognized it by providing in their con-
stitutions for compulsory retirement of aged judges.

“Life tenure of judges, assured by the Constitution,
was designed to place the courts beyond temptations or
influences which might impair their judgments; it was
not intended to create a static judiciary, A constant and
systematic addition of younger blood will vitalize the

]
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courts and better equip them to ze and apply the
uamtillcm‘nmptu:?jurﬁminm]i t of the needs and
the facts of an ing world,

In view of these statements it can scarcely be char
that the President did not at the outset state his full

pu .

quu_- dates of birth of the present Justices of the Su-
preme Court and of their appointment and the names of
the presidents who chose them are listed below:

Naug Bomn Arpoisren Presineny
Willls Wan Devanter  Apcil 17, 1859 1911 Tah
{:mu C. McHeynolds  February 3, 1852 1914 Wilson

uiy I, Brandeds November 13, 1856 1916 Wilson
Geerge Sutherland March 25, 1842 1922 Harding
Pierce Butler March 17, 1855 Jf22  Harding
Hurlan F. Stone Owctober 11, 1872 1925 Coolidge
Charles I Hughes April 11, 1852 1930 Heover
! 2nd appointment

Owen ], Roberts May 2, 1875 19 Haaver
Benjamin M, Cardora  May 24, 1870 1932  Hoaver

It will be noted that five of the justices are 75 or over.
Mr. Chief Justice Hughes, before his second appointment
to the Supreme Court, remarked on the strange reluctasce
of aged judges to retire and intimated that 7 years might
be considered not an unreasonable retiring age.

That there i no uniform relationship between chrono-
logical age and the decline of mental vigar is, of course,
clear, yet 2 rough corcelation is assumed in all retirement
F]am. many of which terminate official service years be-
ore the age which most of the Supreme Court Justices
have now reached. The relation of age to mental out-
lock and eapacity to entertain new opinions is, of course,
anything but uniform. The late Mr, Justice Holmes,
and Mr, Justice Brandeis have given montimental evidence
of the contituance of social vision in advanced years.
Dut it must be noted that the general assumption under-
lying the President’s plan is not befng questioned, It is
freely recopnized that new hlood is needed in o court as in
a law office or a bank: the question is whether dependence
should always be entirely upon automatic processes,

A fair statement of the central fssue would seem to
be somewhat as follows: When the Supreme Court has
made clear in a number of decisions, most of them
divided, that it is averse to sustaining a legislative pro-
gram, adopted in a very critical period, which is in line
with a broad declaration of palicy that the people have
decisively approved at the polls, is it sound policy to
bring about a change in the tensr of decisions by ap-
pointing additional members of the Court whose wviews
are known to be more favoralde to the general aims of
the Administration and to the character of the measures
designed to implement them?  This is the jssue in o
nutshell,

"Mackiss” TR Couer?

Tt will be noted that this statement is worded differently
from the way in which the jssue is defined by most eritics
of the plan. This is net done by way of prejudging in
any sense the issue itself, but precisely becauss in order
to be foir it is necessary to refrain from smuggling judg-
ments into definitions. 1, for example, the proposal is
stated in terms of a plan to “pack the Court” :ﬁ: question
is begged. Presumably “packing the Court” means the
naming of judges with the express purpose and under-
standing that they will render desired opinions on speci-
fic proposals—in other words. that in their judicial eon-
duet such appointees of the President will be "his men,"

(21

judiciary is at stake. Promiment citizens are “h?
whether the Supreme Court is to be “controlled,” It
painted out that in the Colonial Period this was one of

] has made judges dependent om his .will

i ¥

alone, for the tenure of their offices, and the amount
and payment of their salaries Thus the fn dence
of the judiciary was one of the fssues in the Ameriean

Revolution.

But to characterize the President's p as a pack-
ing of the Court is to assume that he will, if his bill is
encted, appoint men to the Suprems Court only after
ascertaining their opinions on fic measures. Indeed,
it is expressly charged that what the President is pro-
posing is to secure additionnl judges in order to reverss
some of the recent decisions of the Court affecting the
New Deal. This is something which, according to re-
cent researches, President Grant closely approximated
when, pursuant to an act of Congress increasing the
number of Supreme Court justices from ssven to nine,
he ;gpofn:ud fusticr,a Strong and Bradley on the ve
day the decision in the Legalngl‘mdtr case was annoynced,
& decision which he very much wished reversed and
which he had good reason to believe the new appointees
would aid in_reversing—as they did

President Roosevelt, however, indi
such intention. In his address over
y hffslgid: h ‘packing the Cao oo

“If by that phrase, ‘packi e Court,' it is charg
that I wish to place on the bench spineless puppets who
would disregard the law and would decide C cases
as I wished them to be decided, T make this answer—
that no President fit for his office would appoint, and
no Senate of honorable men fit for their wotld
contirm that kind of appointees to the Supreme Coure”

This {s & categorical denial of the charge that justices
are to be appointed in order to effect specific reversals of
New Deal cizes, Continuing, he said ;

"But, if by that phrase the charge {s made that I would

int and the Senate would confirm justices worthy to
sit beside present members of the Court who understand
those modern eonditions—that I will :Fpnint justices who
will not undertake to override the ju ﬁrnr_nt of the Con-
gress or legislative policy—that T will appoint Justices
who will act as justices and not as legislitors—ii the
appointment of such justices can be ealled "pm:k.fn,g the
courts,’ then [ say that T and with me the vast mamrit;r
of the American people favor doing just that thing—now."”

A Awmovous Dectagarion

It cannot be denied that this statement offers difficulty,
Is the Supreme Court to have no hand in shaping palicy
az a part of its progressive interpretation and application

tly denies any
e radin on March

foll passage which ra @ little later in the same

address: [ The mm ]Lmueil-ill

vide & series of cotirts tuuﬂnrmlh:m
as writen and unw to legialative

It seems pertinent to point out that much of the critie-
ism of his proposal arises cut of the fact that his words
taken as committing him to & policy of re-
ducing the functions of the Supreme Court in judicial re-
view almost to the vanishing point. Thus Senator Pepper
says: "If the President hzghh way, the Corgress would
decide whether an act is constitutional, , , , *

We feel warranted in saying, however, that the Presi-
dent does not comsider the of judicinl review
to be involved in his plan and that the above quotation
dees not at all express his philosophy | that he does expect
the Constitution to be "interpreted” and desires only the

ind of interpretation which will make possible alitaou
in line with the policies of his Administration which he
last election & clear mandate to carry out.
This construction of the matter fs clear] ried by

his reference to the opinion . Justice
Washington in Ogden w &m 1&2?, At that
time, and indeed until the Dred Scott decision in 1857,
the Supreme Court had declared but one act of 34
unconstitutional. My, Tustice Washington said: "It is
but o decent r-:;gec: due to the wisdom, the Integrity and
the patriotism of the legrislative body, by which any law
is , to presume m favor of its validity, until its
iolation of the Constitution is beyond all reason-
able donbt." The present position of the Administration
is that the Supreme Court has departed very far from
the doctrine here laid down.

Nevertheless, there are many members of Congress and
leaders in American public life who believe that, what-
ever his present intention or whatever the quality of his
m‘ﬁpﬂhmmldcbylheﬁﬁms.cn' t pursuan
wthepmn[mcprmthﬂiwouldhpahﬁ:ﬁiap—
wmm‘ in the most dangerous sense of that word.

8 fear is per accentuated by the fact that one of
the decisions cited by the President in criticiem of the
Court was that handed down in the N. R. A.

case. ‘This, however, was & unanimous decision, It fs
pointed out that even if all the appointees to vacancies
i the Sy Court should resemble in judicia] outlook
the moat ;[beraJ men now on the bench the N.R.A. de-
cision could mot be reversed, If, therefore, the President’s
intention were to int men hoatile even to that de-
cigion he would m be injecting o new and alien
element—although the Wagner Act cases may be con-
strued as opening the way for a reconstructed N.RA.
Even the icit statement of the President that he has
no such :1|_:u1-puuuhubmﬁmumdmhiqal~:u
failed to goiet v An suggested above, an ambiguity
in some of his own remarks may be accountable for this,
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Frans yom vaie Bue or Riomwrd

liberties, ~ Consider, for example, the recent in
ﬂ:nﬂu]nﬂf:unh , in which & conviction under
the state’s Criminal 5 Law waoa set aside; the
famous Sebool case in which the right of

to send children to private schools was upheld ; the
Scottsboro case in which the Supreme Court protected

an unfair conviction by state courts, These and instances
of similar are cited =8 showing that when sate
and munic

It is nst such a background that any
ump:glunl_mmtbudﬁlupedﬁi:hmmuﬁmtm

of fair appraisal,

AR ArTEMPT AT Arruasan

empt will be made here to consider the merits

of the President's proposal in the light of the criticisms
that have besn recited, not with o view to eXpresging aoy
final judgment upon the issue but in order to show as
clearly as possible what is invalved. We shall consider
the following factors:

I. The relevance of the economic and socal philosaphy
of judges to the determination of their qualifications ;

2. The probable effect of the President's proposal en
New Deal legislation ;

d. The probable effect of the plan epon popular atti-
tudes toward the courts;

4, The importance of the “precedent” Argument ;

5, The m::.h!ﬂ effect of the plan upon the maintenance
of cvil liberties;

6. The merits of the plan as compared with current
propasals for substantive amendments to the Constinu-
tion designed to meet the problems which the President

Tne Retsvance or tie Ecomomic axn Socray Pomosormy or
Junces 1o rHE Dereesiwation or Tnem QUALIICATIONS

agner Act decisions  become particularly
pertinent.  Indeed the entire case of the Administration
with reference to the character of the S;pmm Court de-
cisions on the constitutionality of acts of Congress could
be documented ce to majority and minorf

opinions in these cases. Mr, Roosevelt has made no
criticism of the Court that has not been made
much more caustically by members of that tribumal when
writing minority opinicns. Furthermore, these sharp
differences of opinion are not technical and for L rs
only ; they arise out of the conflict between realistio :f;;
of social and econcmic facts and situations and that tra-
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ditional attitude which the President described as char-

Minimum Wage case the Court
given in 1923 in the Adking case.
Court Chicf Justice

the opinion of the
udicial notice of -

Hughes said: "We may take j
paralleled demands for relicf “which aross
recent period of depression and still continue ¢
ing extent despite the degree of economic

has been achieved." This
judicial review is not
tive statement of the

;

is an emphatic declarat
merely & matter of literal, ohjec-

This case has & dramatic touch in that the minor
ustice Sutherland who wrote
In his current opinion
sayar “The judieial i
does ur;ot include the

-

standardization. The w
r to lzpse morally. It cannct be
women safeguard their morals more carefull

such prevalent connection
a broad attempt to adjuse the latter with
former.” 1In this decision, which brought sharp
Court and a rebuke from Mr, Chief Justice Taft
in his dissent, the economiz views of the maj
written into the Constitution by a process of
tion,"

wo a8 to justify
reference jto the

The Wagner Act decisions turn on the definition of
interference with interstate commerce, which has been
the cocasion of many a controversial issue in the courts,
The heart of the matter is the question whether labor
Act seeks to abate by the estab-
lishment of unimpeded collective bargaining constitute
an “immediate" or a “remote” interference with interstate
comumerce.  Thus the most pertinent
highly significant decisions has to do
weighing of factors in the present social-ccomomic situa-
after passage in these opinions shows how
sharply the line is drawn between those upon whom the
ound _impression and those
lenses fitted in an earlier age.
Justice Hughes in the majority
e Jones and Laughlin case, referring to
sible stoppage of work in the company's many
operations, said

"In view of the r
idle to say that the effect would be indirect or remote.
It is obvious that it would be immediate and might be
catastrophic. "We are asked to shut our ey
est facts of our national life and to deal
of direct and indirect effects in an intellectual vacuum. , . |

"When industries organize themselves on a national
scale, making their relation to interstate commerce the
dominant factor in their activities, how can it be main-
tained that their industrinl Inbor relations constitite o
forbidden field into which Congress may not enter when
it is necessary to protect interstate commerce from the
paralyzing consequences of industrial war? , , .

disturbances such as that

modern scene has made a
whao are still looking throo
For example, Mr, Chief

with the question

[4]

tify Congressio
ringe, birth, dea
Haeaen

The fundamental
phies could hardly

treme sympathy

again o social philosophy fs expressed which
vorced from reality as to leave the layman
fied. The Associated Press would be ohliged in

ber of men loved, or
plﬂﬁthu&ﬂhﬂm
“Any effect on interstate commerce by i
of employes shown here, would be indirect and remats in
, i consideration of the facts will show.
d.""“““h'.“&“:ﬁu bar] tgﬂrm«:}nﬂtol
weere discharged ; in the other cases afew, ...
..Whameffndmymueu!d.‘umnmtmy
upon commerce is far too indirect to jus-
Almost anything—mar-
¥ in some fashion affect com-

ism between social philoso-
be more clearly bro
strongly suggests the frreconcilable conflict
damentalist and liberal points of view in religion,
O consider the Assoclated Press decision, Here the
majority opinion holds that the Associated Press {5 to
be considered in the same category as other businesses
reference to the requirement
loyes to organize shall not be
In this case the minority, -
through Mr, Justice Sutherland, does not com
the Associated Press is not engaged in interstate com-
merce. Rather, the First Amendment to the Constity-
tion, with its guarantes of
Congressional interference,
ner Act. The minority
in the First Amendment are “in a
“incapable of dbridgement by any
this premise the minority
application of the W
dispensing agency,

nal
regulati

in interstate commerce with
that the rights of their empl
interefered  with,
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adding to the expense or com-
or by all combined,

z2g8s

I[rﬂdq&idnf the press from
is inval against the W
declares that liberties E

s to find imealid the
agner Act to & news gathering and
i these worda: “Tt would seem to be an
exercise of only reasonable prudence for an association
engaged in part in supplying the public with fair and
accurate factual information with respect to the con-
tests between labor and capital, to see that those whose
activities include that service are free from either ex-
or extreme prejudice one way or the
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ment of Mr,
Henry Cabot
to kmow that Judpe Holmes was
our views, that {5, with your vie
instance, just as we Jmow that
owlton is, before T wounld
ﬁnﬁ‘hm...rmﬁﬂd hold
wrong to the nation

's] place any man who was n
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ce Helmes he wrote a letter to
in which he said: “Now I should like
in entire sympathy with

feel justified in ap-
self as guilty of an ir-
I should put in his
ot nhzolutely sane and
great national policies for which we stand

e great relevance of economic and
osophy ‘:';r{h_: fitness of a
to by Sennter Borah, who
of the Presiden:
Mr. Chief Justice

judge has been nmiply testified
3 one of the leading opponents
i the nomination of
es was before the Senate Mr.
g & decislon of the Supreme Court, said:
viewpoint of the ma-
hes appointment
d the view that

to strenigthen the
ected to the Hug
he believed that Mr. Hughes hel
“practically no restraint ought to be placed on the wust
rate interests of the United States,”

painted out here that the sctual charscter
epinicns cannot be accurately forecast from
Mr. Chief Justice Hughes, as svervons knows,
has written some very liberal opinions. Mr,
Reynolds, who is included in
justices, was apparently
on the
the latter believed his

the conservative group of
appoinited by President Wilson
of his trust-breaking prosecutions because
opinions would be in line with the
prevailing policy of the government. It may also be noted

. To have taken th

[5]
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important point at which this jasue arises i in
i veprdbap g s

e ved of life, li  oF
rocess of law'; and in the Four-
person of life, liberty, or property w‘::gan.t
law.” Mr. Justice Curtis, writing the ruling
Murray's Lesses of of vs, Hoboken Land and
in 1856, made clear the original

were undoubtedly
the words, ‘by the
Lord Coke, in his
{2 Inst. 50) says they mean
The constitutions which had been
adopted by the several states before the formation of the
federnl Constitution, lellowing the lainguage of the great
charter more closely, generally contained the words, 'buot
by the judgment of his peers, or the law of the land! The
exs of July 13, 1787, for the govern-
of the United States northwest of
the same words.
wed, 25 in the state constitutions, and

M o
el st

carice of this term:

“The words, ‘due process of low,'
intended to eonvey the same meaning as
law of the land," in Magna
commentary on those words,
due process of law.

ordinance of Congr
ment of the territ

" ... Ta have follo
It ok of 1, e s
Wi AVE 0 o part § LICHLs
e :;mu 'In.{lucf]ﬂu land," without its fm-
context, might possibly bave given rise to doults,
would be effectually dispelled by using those words
e great commentator on the Moagna Charfo had
of the phrase, ‘law of the
which were undoabtedly

787, the words of

deciared to be the frus meanin
fand, in that instrument,
then received as their true m

In other words, the original meani
. is. that every man shall
Under the infuence of lairses-fair
theory with its emphasis on individual initiative the Su-
a meaning of “due process of
e dragtic limitations of the
state legislatures, in the interest
It should be noted that
that big busincss con-
In theory, at least, "due process” has
reserve competition aginst monopel
the original meaning of "dus process,
a8 abave stated, & construction of the Constitution *
written” would seem to call
ent from the construction
ustice, Sutherland’s opini;
us Adleing case.

Proasnes Ervcct oy New Deat Lecrecarion
roposal should be o
President would appoint
cts who nre now over sey-
on of a declaration of prin-

reme Court has developed

w' which makes possibl
power of the faderal and
of maintaining free
thiz i not equivalent to
trals the courts.
been inwoked to
But in the light

for something widely differ-
presented in, for example, Mr,
on, already referred 1o, in the

If the President’s
ress several possib
rt justices should retire
slx new justices.  If the six justi
enty should retire in recognit;
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ciple on the of Congress us an announcement of ﬁ
palicy, the tmdﬂnr;mahtn':jum
aguin, some of the six might and some remain, so
that there is theoretically & possibility of new
ing from one to six. It should be that the
. !n:::::l b;h‘ o wﬁmﬁ 5
E t ; an ts
. This has no \IWH: rﬂlﬁm t:ntjse pos of the
measure. For example, if six new y young
judges should be ted and within the next few yeara
the older judges, ng the more conservative mem-
bers of the bench, should retire, there would be no ad-
vantage, in terms of the purpose of the President's pro-
sil, in flling all these vacancies, The significance, there-
ore, of the provision that the increase shall be et
d}xanu: . It my.gf‘mﬁ:h maﬂl
of the President’s proposal that i clder Supreme rt
esiratis sy’ bave sy 5 Sed 0L B AR O
desirable ve only to on passage o
bill by Congress in order to this from happening.
In waords, the increass in the size of the Court is not
an essentin] of the Fresident’s plan but is contingent
only upon the continued refusal of the older justices to
In gauging the effect of the proposl it is necessary to
some assumption on the point jously referred to
as to the President’s intentions. ﬁ:m best con-
struction upon them, the pro means that lawyers
having such views and general judicial outlook as Justices
Brandeiz, Stone and Cardozo would be appointed to the
Court.* It must be ted at onee that if the most
hostile critics of the plan are correct in their assumption
that the President would exact from his appointees a
promise to vote for reversal in specific cases or to decide
in prescribed ways With reference to specific legislative
proposals—in short, that they would agres to t
the President on the Supreme Court—there is nothing to
argue about. No ane who s not committed to o philoso-
phy of political dictatorship could view such a proposal
with complacency. ~ It would seem, however, that the
President is entitled to have his proposal at least weighed
on the assumption that he wnuhf
social philosophy of respective appointees precisely as
other prl:aidinrﬁa have done and that he would be guided
by his conclusion as l.ol the probability that the will of
the lz concerning legislative policies, as expressed
in tl'll::aﬂnctiun of last Novmbenpn:nmﬂd be carried out
without interference by the Supreme Court as recon-
atituted, The argument comes down to this, that the
dissenting opinions that have been written in cases arising
under New Deal legislation give the Administration rea-
sonable hope that it might be possible to out a
rogram of legislation designed to effectuate New
Ekal, whereas the majority opinions taken in the aggre-
gate—up to the time the Court plan was drafted—con-
stitute & fairly conelusive fnding i&m the possibility
of implementing the main purposes developed during Mr,
Roosevelt's first administeation. The recent decisions, to
be sure, change the picture.  Yet from the Administration
viewpaint, an advantage precariously held by means of one
problematic vote is not a victory,
It should be noted that some of the critics of the Presi-
dent's plan believe that the requirements of the presemt

* The suggeation thai lay members should be appolnted to the
Cauart has gained no wisible support,

leek into the economic-

(6]

at stake in the ear
view on the nation's highest

Tne Prosssis Errect oF THE PLAn urox Porvrar ATrrrunes
Towann tie Cotrers
It iz at this ?ﬂoiht that the question assumes inl::mny
minda its most distinctly moral aspect. Again, it Is ap-
parent that much d:pe&‘.rdumhuw the il s cone
ceived, If it is thought of as 2 means of implementing
a definite pobtlic demand for a liberalizing of judidal
iew i tﬁ:!fgﬁtnfmmrdimrymmrlﬂm
than as a personal exploit on the part of a very powerful
executive, the argument loses much of its force. For
emergencies stich as the nation has been passing through
are not of frequent oceurrence, and it does not appear that
such Em::lﬁdpruﬁg'e a4 the courts enjoy would necessarily
be impaired by effectuating a rather sudden in
the quality of judicial interpretation of basic' law,
a president, a senator or & governor is replaced by an
overwhelming vote of the people the prestige of his office
does not suffer in a measure proportional to the vote, On
the other hand, thoss who see the current a5 A
cormuption of the judiciary are manifestly right in fear-
ing that its results might be far-reaching.
A gerious aspect of the matter is the doubtful character
of current assumptions with reference to the “inde-
ence of the judiefary,” Conscrvative minds regard
“b?; El:imhg: to Elt pmd:ﬁlﬁ%lhrﬂt ln-cil prob-
& working classes very ly, regard it as a
goal to be achieved. Tt seems hardly possible that judges
could render decisions year after year which their own
liberal colleagues characterize as prejudiced and unfair
without fmpairing respect for the courts. The way in
which labor rights have been disregarded in court de-
cistons is a matter of common knowledge students
of industrial problems, In this respect the chief offenders
have been the lower courts. But the bodguﬁ'(pmmdm
that has now been built up in Supreme opinions
in the Constitution in the interest of outworn
economic doctrine has had an influence with the masses
of our people which most members of the legal profession
do not realize, It is probably safe to say that the
supporters of the President’s for the most part

regard it a3 a rather drastic t mecessary ent o
render the Supreme Court "independent’ of strong

S

Indtrktnﬂ;ighﬂiﬂm which our w&wim has
dcr&oﬁﬁ md:enduﬂ.upm

a3 to the spirit in which the language of the

shall be interpreted.

Tl:ul IstroprTarce or THE "Precebens” Ancusert
In‘the minds of , particularly, the setting of
Ingdpfemdmuh:mﬂetntmryhnpnm In
the present controversy, aa has pointed out, atten-
h‘mllﬂ'l-tﬂh.;'ﬂlhdwﬂuamm tﬁﬁif&tﬂmn
mﬂiﬂm-t 1mmrlﬂ:ﬂlﬂ'ﬂ W [
mdm:fnlh?-fﬂfglthedmp{&i: m?clwﬁg::
udm[llhlmmg |3 gislat pur-
v “'hi].cgu is, of course, a matter of opinion, two
must be taken Into account.
a) “Precedents" have two historical uses, one to be

fallowed, the other to be avoided, Past policies in -
mtmun&mmhhﬂhu'ﬂunnﬁem es"” s
they are cited for guidance. Just now!, of

Fresident’s plan are regarding the “pr t" set in the

Grant Administration for increasing the mumber of justices
in the Supreme Court and appointments in the
light of particular desired decisions, as a pitfall to be
avoided. The size of the Court has been frequently
m but that precedent ceassd to he operative some

If the results of the present plin should
be ¥ rﬁg:.rdbd as unsatisfactory to the nation, there
is little ground for fearing repetition,

b} As has been pointed out in the Senate hearings, it
is only during peniods in which liberal policies are de-
veloped that ezs and the Executive are lkely to
have any contest with the Supreme Court, so far as fed-
eral power is concerned. A conservative Congress and
Executive are likely to develop and enact only measures
that are well within the Constitution as conservatively
interpreted. Thus the influence of precedent would, in
any case, be curtailed by its limited availability as a sup-
port.

Tae Provanie Errrcy or 7HE Prax ures tne MarnTenascs or
Crvn. Luszerins

As to the very important question of civil Ll the
issue again depends on the character of the men selected
for the Supreme Court, While it has been peinted out
that conservative justices may be quite inflexible in de-
fense of the rights of minorities, it would =eem that jus-
tices who d qualify under Mr. Roosevelt's ifica-
tions as to the promotion of the general welfare would
not be lacking in appreciation of the religious, pelitical or
economic rights of any individual or minority group which
nr:;v come nto jeopardy. In other words, whils those
defenders of the Supreme Court in the t contro-

who paint to its function as & bulwark against popu-
lar hysteria are undoubtedly correct in that contention,
it is difficult to ses how & Court made up of justices of
the ille of the present liberal members would constitute
a peril to minarity rights.

Trx Mrarrs or Tue Prak as CoMranss with Cusxznt Proros-
ALS FOR SUBSTANTIVE AMENDMENTE

It is now necessary to consider the alternative pro-

p:sah The idea of amending the Constitution seems to

ve become popular all at ence.  Apparently the contro-

versy has the effect of calling attention to a serious

national need. Critics of the President's plan have ad-

[7]
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b} To limit the power of judicial review |
¢} To effect the retirement of Supreme Court justices

at n given age.
Amendment pr s of the first are directed at
cxtmdiu;thepnw“::lﬂnfadﬂﬂw in the
interest of public welfare and at the state legis-

latures from the restraint inherent in the present interpre-
::Hunpva:-l ﬁduﬂmﬁfmu. It I'.%u been propossd, for
example, that iven explicit power to provide
social securi nnrf 1o rc.gujgnb.-. industrial relations, Such
powers as gress now has in these areas are pre-
cariously held and limited to application under the imter-
ll',lI!e commerce clause, =

t {8 im t to remember that contr over the

mm'!ut'mal:lpﬂr:fnof legislation has two nmiTm:u. The
of Congress to invade the domain of the states

ve been curbed by the Supreme Court by a rigid inter-
pretation of the interstate commeree clanss and & Broad
construction of the due process elause in the Fifth Amend-
ment—which relates to the federal government, On the
other hand, the powers of the states to legislate in economic
matters have been curtailed by the federal Supreme Court

a correspondingly bread construction of the due process

se in the Fourtesnth Amendment, Thus the effort to
Lberalize judicial review locks taward increased federal
power even at the expense of state power, on the one hand,
and toward extension of the powers of state legislatures
within their own sphere, on the other,

Senator Borah has proposed an amendment which
would repeal the Fourteenth Amendment, reenact the
major portion of it, and expressly define "due process”
a8 follows:

“Dhse process of law as herein used shall have reference
only to the procedure of executive, administrative, or
judicial bodies eharged with the execution and enforce-
ment of the law.

Concerning  such sals it is probably safe to sa
that most supporters of the Presidest’s plan would u—:ﬁ
come, in addition, substantive in the Constitution
in line with these suggestions, mnin :Tiﬂ'u.'ullL lies,
of course, in the fact that if there {3 any merit in the
President’s Court plan time is of the essence. [f
in policy such as Mr. Borah's amendment contemplates
are nob $ urgent as to preclude a waiting perind of as
much a8 seven years (the time limit specified in his
amendment) it may be nrgued that no emergency
exists. There is, however, a widespread opinion that
it is of the greatest urgency that the contemplated changes
in public policy be promptly made. The long and toriu-
xﬂpmt b]rwchtéwﬂﬂdlabnrhmmdmhu

e its way even to {ts present precarious tion, in
spite of endorsement by former President Hm;'::j Gover-
nor Landon, and other eminent conservatives, and not-

withstanding im ive evidence of ulnr approval,
furnishes l%ﬂd‘l‘l‘ﬁ:ﬁi argument al..g;-u.irtsIpltulpl.'p-ﬂntll:s'u]ii"v.*.rl upon
the slow amending to bring about changes in

licy which great jurists in their dissenting oginions
ﬁ.gw_- insisted are urgently needed, o
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There is also the unavoidable suspicion that many of
those who are now calling for substantial constitutional
changes by amendment are using this argument for the
purpose of killing the President's proposal. The much
talked of amendments might be chief mourners at the
funeral of his court plan.

The second type of amendment would limit, or even
take away, the right of judicial review of acts of Congress.
Senator Norris has proposed that an act of Congress shall
stand unless two-thirds of the Supreme Court vote to
annul it. Senators Wheeler and Bone would give Con-
gress power by a two-thirds vote to reenact a measure
annulled by the Supreme Court, after the occurrence of a
general election subsequent to the Court’s decision. Wal-
ter Lippmann would add to this a referendum to the people
who, he believes, should alone be able to .override t e
Supreme Court. : Rl in g

The third type of proposed constitutional: amendment is
represented by Senator Burke's  proposal *which - would
retire all federal judges automatically.at,75 who had not
elected to retire between the ages of 70 and 75. In either
case full pay would be continued. It has been predicted
that should Congress now propose such.an amendment,
the judges over 75 would regard.the idecisive vote. of
Congress as a mandate to retire, In any case; the speedy
adoption of the amendment would mean the: retirement
of five justices who are this year 75 or over., Three of
these are in the consistently conservative group—>Suthér-
land, Van Devanter and McReynolds. -Such a ‘consum-
mation would, of course, give the President power to
liberalize the Court without altering its size. It would
be a permanent reform accelerating the process of infusing
new blood into the Court. If it should be invoked now by
a constitutional amendnient which ' both* parties _
heartily support as a way out of the constitutional crisis,
a bitter controversy might perhaps be ended in a con-
structive way.

Whatever may be thought of the several propositions
offered as alternatives to the plan in dispute, it must be
recognized that, with the exception of compulsory retire-
ment of judges, they are all essentially more radical than
the President’s plan in their effect on governmental pro-
cess. This does not mean that they are not preferable, nor
does it mean that some of them are not, in any case, needed
as supplementary remedies for the evil of anachronistic
court-decisions. The support given by critics of the Presi-
dent’s plan to the proposal to give Congress power to
override adverse decisions on the constitutionality of its
own acts is surprising in view of the patent exaltation of
the legislative and executive branches of the government
over the judiciary that would result.

ConcLusion

The “conclusion of the whole matter” seems to be that
those who think that the nation is now in a critical situa-
tion, who are deeply impressed with the inferior economic
status of one-third of our people, to which the President
has called attention, who share the concern expressed by
the Chief Justice himself in the recent Minimum Wage

would-

decision over “the unparalleled demands for relief which
arose during the recent period of de | and still con-
ban bo T ke B e s lberal
tions can be met imme ' ‘@ liben
ntﬁtudconthepnrt':fthc Court toward New
Deal legislation, will tend to favor the President’s proposal
as the quickest method of infusing new blood into the
Court. On the other hand, those who do not regard the
situation as grave and think that with a little patience and
in the course of nature ch _in_the personnel of the
Court. will bring about changes in. interpretationas’ well
as substantive amendments to the Constitution, and, those
who fear the precedent of changing the Court in any
without the approval of the whole people will be inclin
to oppose the ident’s plan and favor proceeding by
way .of amendment. . ) e ;
Whatever the outcome, the controversy. seems: to, have
served an educational: purpose. It has brought to the. at-
tention of the country, as eyidenced by the surprising satis-
tion, voiced .in the. conservative press over the recent
liberal- decisions of the Supreme , the necessity of

-

23

a modern judicial intetpretation of our basic law., ‘Thus we
are seeing demonstrated the truth:of Mr. Justice Holmes’
great dictum which'néw, adorns a. mural-in the new De-
partment of Justice building in Washington: “The life of
the law’ has not been logic, it has been experience.”
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nuuﬁ-mmmah-mrmu-
& member of the Journal's Board

request m-mw
hmum'lmmm. In the firet plase, I argue
in a hestile forwm, with the setisfastion whish comes from making a

senvert virtually demied me in advanee, Wh*ﬂdu
muhmum/ithr:winmuum
hm-umhutmmuumtu
reply in an orderly and logiesl fashien. Thirdly, I reply %o writers
m.nﬂ.mmwums-.mmmmu
ocneerned, MMkmﬂMpmHhtﬁmm
18 what the Judges say it 1s, that the Court comtrols fareresching
-Mn:mmumnnmummummum
mmmmtm-n-muhmwmwmu“
sush premises should be undeniable, Thus 0 argue adequstely I must
PFov propositions of whish even the lamen takes judieial noties.
h“hﬂwﬁ-ﬁ-ihhmlﬂm
mw.rmwgnmmuﬂ.
prastioal men %0 be realists, ™he seb wp s wrong,
w-dﬂmlv.-uuh;nrﬁ-hnluudﬁ
E’mewuwuﬂum Ordinarily a
Ww.lﬂﬂﬂmly“hhm-
m-hwmtmm—nﬂum I will
11lustrate ﬁll“b“l‘hhﬂl“ﬂ wﬂ f::d:::t}r

view of
Bar Asscsiation appears to see in the President's propesal.




nmm:mum.:mmummu
m:m-uh-rnlﬂﬂlmm-haw
-mmtmmnumum. That being se, i1t

For exmple, ‘resident Stinehfield, whe santiributes the first

m-.mumunthﬂu'IlMIhn-mh-

umm-mm-rmmm.- T™he superfieial
obeerver might think that this was eme of the cbjectives for whieh the
CAvl Wer was fought and therefors had its geod polutes Mut Presidect
Stinehfield gess en teo say! 'nmmwhm-mu
bureausrasyy ¢ ¢ o Mmmm-m,wmmhmd.
but President Stinehfield's faith in the essentisl malevolense of Congress
is sueh that he desen't think they need amy preef, 5 says: "I think we
are in great danger at the mement,.”




Mre Olney, who follewed Mr. Stinehfield, 12 alse gleemy
end oad about the remste future, Whreugh whese mists his prephetie
vision pemetrates witheut smy diffieulty. Ne is partieularly werried
besmise he is afrald that labor uniens will dissppear if the 'resident's
proposal is passed. Ee says that the msasure will put them "st the
morey of a President and Osugress who chosse %0 pass a law ferbidding
She persuasion of men %o join a unieme" This sesms a very odd thing
te worry about




Just new, However, Mr, Olney shows us how feelish it is fer laber
te be oheerful abeut sheir future right to erganise. He sayw:
"I% 10 %o anowsr %o this to say that sueh
-mmammﬁumm:qmn

eivilised tham curs: It has happensd in Oermany
end Italy.”

Blesuhere in the srtiele Mr. Olney peints out that Germemy
and Italy are met the enly ecuntries whish we may becoms like, We
may also besome like the South Aseriesn repudlies, of whese judisiary
Mre Olney seems to have a low opiniem. The treudble with Germany,
I%aly and the South Amerisan republies is that in their blindness they
bowed dowmn to the wremg prineiples, like the heathen. For emmmple,
the German people, having a cholee between the right primciples and
the wrong ones, shese the wromg aness Perseeution of the Jews and
8 subserviewt judielary sutomatieally followsd (as everysus imew they
would). M.ﬁ-ﬂhl:tilh.h“nm.htﬂhl

o Saanl] Canr
1wmm-.m-un-¢mmmmdmu/| —1?
-n-th--m-rmmw-t.

The writer 1s attrasted to lir, Olney's snalysis of the
otmplex senditions im Burepe and South Amerisa bessuse he makes 1%
#e simple and sasy to understand and shows just why we are on the
verge of beooming like these countries. He does mot tell us, however,
whether, if the Freeident's plan 19 adopbed, w will beseme like
Germany, Italy and/or the Seuth Ameriesn republies separstely sad
in suessssion or whether w will resemble all of them at ¢he seme
time,




Anothor Shing appears %o ammey Mre Oluey. There are mamy
m,um.ﬁ-mmnmmmﬁmhun
mmmmmwﬁ.mdﬁmmn
i%00lf, Ne thinke that 1% 13 very wreag to make sueh a olaim, He

BRS¢

nmm»unnmmuur.mmmm
the Bemsh in the geld elasuse ease:
"Nere wmderteock 40 emerciss that pewer, Six

omturiss sge in Franee 1t was regarded as a pre-

rogative of the sovereign, * * ¢ It seems impossible

hmmmmmmum The

Constitution is gme, ¢ + ¢ The *s fundemental

rights have besn preempted Yy Seme day the

M.hlﬂhddlm._mmnh-m
mtmmuh—mmmun-mw-
warranted way, m-Mumnm#mmw
whieh itry Olney is warning us in his artieles It would met be se bad
umm-—-muzmmuum.utuu
dangorous to find them in the highest plases. For instanse, Mr, Justiee

m.umnm.m,-wummmtmumnnuuw




mummm-rm“ummhxuﬁdwﬁu
*m commmie predilestions, And My, Chisf Justies Bughes was even
more outepelen end speeifie in what the Court was delng im the
railway pemsion ease when he said:

it optton ot 45 sl o .

ution,"

Sush attasln on the Court, Mr, Oluey says, are “untrue”
mmmumum‘mumumw
chioveus.” (In failrmess o Mre Olmey, however, it sheuld be said

o Dl e T S T EEAAD 2 47 p;

language of these dissenting epimiens in pudlie,)

These wafortunste and untrue remarks abeut the Cour$ not
follewing the Censtitution at all times are, howsver, mot the main
point of ir, Olmey's artisles’ He peinte eus:

4% thie point ur. Olmey analyses the struggle for humen
1iberty. He has some very wmkind things te say abeut the old eourt
of the Star Chember and he leaves 1ittle doubt in She reader's mind
that he disappreves of the way that eourt earried eu. On $he other




hand, bo 1o enthusiastie adout the language of the Deslaretion of
Independense, particularly vhere 1% refers to “1ife, liberty and

he pursuit of happiness.” He is quite oonvinesd that the President's
proposal not enly destreys the Supreme Court dut also the Declarsticn
of Independense.

The next artiels is by Lewis A. Lesher, s distimguished
mesber of the Nilweukes Bare It is evidemt that he has beem thimking
along the same lines as lr. Olney. However, he is mare speeifie.
The Petate Aet was, he thinks, not neonly an umwise agrisultural
sessure] A9 s a1s0 & subbly soncealed attask on humen 1iberty.

1 gather frem the fellewing quotation that Mre leéher thinks that
wm.t“lﬁlwﬂ“.ﬁ”uﬁiw-
hprkt.wmih“tlﬂ.ht“hihim.
partisularly om Sumdays Be asks: "Doss the President believe Shat
* regiletion wiieh prevides thet the serving of potetess to guests
a% & Sunday dimner shall ocenstitute a eriminal offense if net dome
'mammmnm.ummmm'hu
2ot doprive sur pecple of their liberties?”

lire lLosher points out amother speeifiec danger whiech no one
elée has tnought of. ™ihat,” he asks, "would happen to State rights,
rwl—ﬂ-.uﬁ-Mthlpmthh.ﬂhm---'
Mnmchbuiianmzis Sheempdbor I codufens that this 1s a real bedy blow '
besause Ure Dickineoa'’s present position u/gl:i::allhr for the Pemnaylvamias
mmumpum-mmumm;qn:m
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The next artiele is by Gsorge Whartou ’epper. Mre Pepper
is econvinced that the enlargment of the Court in effest mmcumts %o
ﬁ-“nihm_uldhm.junlm.mw
hey are expressly permitted to remain by the st i%aelf, This is
an inberesting idea, But the writer confesses that he dess met
understand it very well,

The rest of ¥r. Pepper's disoussion, hewewer, is quite elear
m:tm-nummmum-nampmnr
govermaent on which all sound lawyers agree. He says:

“Here the question is mot whether A or B shall

e R

eivil and veligieus liderty."

He gaps in the plan danger 0 labor and the Jews and the
Catholies and the schools amd poimbs cut that professors 1ike the
mwmmumnmm—m.mm
umnut-ﬂmmm-rmmuum».um
freeden, He observes that “Tuless lader leaders, Jews, Catholies,
mm-&m.—-uﬂ-ummnuhmm
ﬂ“ﬁlﬂ”ﬂhﬂhﬂﬂﬂﬁh“ﬂhﬂl!ﬂd
the free,"

Nre Popper's artisle is partieularly gleomy bessuse he
m-tuiuhruﬁupnminhmthh-h-m
boen dene. When Mr. Hoosevels agreed with the disseuting Justiess
mma.nn.-mmm»mcmnw-mmmn
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mwmmm.mmq-'ummmu
ummnmmmmh-mm'-u-

kre Wallass, howsver, who drove the last nail in the seffin
Secording to Mr, Pepper, whe says: "Mhen his Seeretary of Agrisulture
publicly eritieined the A....A, doelsien as & “legalised steal” he
mmﬁwcmmu-mmm
tion, mm“:uw—nnpmnumn
mhhlmﬂouhﬁ-m----

stand very well, Mmt-thMMhilm
mh“lﬂﬂﬁhﬂ%nrhmimumh
mumm»m—-mnammmmmmu
mmmmtmmuuuu.,ﬂﬁ
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mm'-mmlunﬂumuunn-l

'luhnutm-tnuhﬁ-m-
of the Presidmt's propesal is the inevi
impaireent of respeet for govermmenmt.®

mwm-mmnm&. The writer reealls
mnxm.hmmnmm-mnmy
& matiomal esomomie organisation of M.;w“&'ﬁ:m::'
o PRI Y Sttt e et e sutng
uﬂm/mmmuum-rmmrwm
The depression whieh follewed indieated that the lask of yespeet for
hnﬂmﬂhhmﬁ“ﬂuwﬂm“lﬂl
m&-nummm-ﬂﬂhmlﬂm“
mmnmumunt.mnmm#mm
Power threugheut the country, Howover, "laek of respect” is the kind
#umihdhmumu-w'h.w-l
Sherefore 1% 10 not surprieing %o see 1 Debbing up again in the debate
on the President’'s preposal,

mmmpupmummm itrs Gosrge
Rogert 1s & logal sshelar 1ike the writer and net & practieing laywer,
mmm-umimmuu-mm-nam
$000i00 lagal sehelars are met closely in teush with the werld of
m--nmmmuzmm. Bowever, Mre
Bogert 1s convineed en the maln 1ssus, and that 1 that "he 1o foreed

umuw—mmmmmam--ﬂ




Nre Bogert 13, of eeurse, Bet the kind of men whe is willing %o
Ml&hﬂlﬁdwﬂﬂﬂ%hh“ﬁﬂm
Nre Demewvan them speaks, BEe smalyses the groupe that are

eitisens of fereige desesnt, laber wniens end peveems eharged with
orime, mdhﬂnﬂ-mmhw.ml-qﬂn-.hh
-mwummuum-unhmwmu-m
Then oemes Dean Smith of Colwdia University. He admits
Mhumumm'rmhuhmmmm
mﬁmnlum-ﬂutwmwiﬁlw.' He
thinks this is & bad Shing, However, he beliowes that whem the
nmmnmmmmmmmm
dlmhmlqhdﬂhmﬂhmhhtm
forever by having the powsr to block an smendment, 0f eourese, as
& seholar he mows that the President's plam 1s censtitetional.
However, ho thinks the$ it 18 & very week peint in the Cemetitrtion
ﬂmm“ﬁmmm“mmhﬁﬂuh
Cwﬁumhmgh“m*t}unﬂ-ﬁ
leglelature. He proves Whis by quoting iire Jemes Bryes, an Englisimen,
*ﬂﬁllmtlﬂ‘hmm-h-llﬂlﬂ“'lﬂ
peint," Dean Smith now ineiste that the 4ime has sous te oreste a
Mdm“umwra-hunmm




eriginal blunder of the fathers pointed sut by James Bryce, Ne:
dses ot think that this sentinmental sendsent sheuld be submitted
to the peeple because it 18 tee hard for them Yo understand, MNie
theory is as follews, Congrese should not attempt to exercise a
eonstituticnal power over the Court wnless 1% is net emly a power
Shat has beexn given %0 Cemgresa bub aleo & power that ought %o mwe
been given %o Congresas. hmw.mwmnlu
wmﬂtﬂlﬁuﬂm‘iﬁm_ﬂmhﬁmm
have besn given, even though in deing so they serrest ccnstituticnal
interpretaticns whieh the Court cught mot %o have nads. This point
is & vory schelarly one and requires a goed deal of study. If you
read it over and ower again several times, it descmes more clear than
on the firet reading. He is againgt the plan en seholarly grounds,
and for Mr. Recsewelt's gensral objectives en esemcmie grounds, He
1o to0 goed & legal sehelar %o allow his coonemic ideas to get mimed
up with his logal enee.

Honorsble Framk Es Atweod of the Jefferson City Dar fires
mlmmuﬁw./&E:MMnmmum He
says: "1f mothing mere than ‘ecnstant infusien of now bleed in eeurts’
wore intended, the ressen assigned would hardly be challenged.” by
this he moans that if the Supreme Court were net giviag Cengress my
trouble, the plan weuld be all rights It is the use of the President's
plea to avoid an impasse Detween the legislature and the Court whish

Judge
M3 Avwoed thinks is bads His position 1s & 1ithle 1le Deen Smith's,




omeept that he thinks that the power of Cengress over the persemmel
of the Court is perfestly all right te emsrvise whea there is ne
particular cocasisn for 1%, e 1o very mush werried abeut semething
which he ealls "sbeelube sollestivisn,” whieh he says has alresdy
destroyed the demoerseies of eemtimemtal Burepes Ne oleses with a
femiliar quotation frem the well=imow post Neeviws.

On mmﬁﬁdh'- artiols, the writer, who had
been on the reseiving end of this Darrags, theught that the firing
had snded. However, he soon found that he was mistakens The editors
of the Journal did moh consider that thees oight heavy legal howitsers
were quite sufficient %o blow the plan gempletely out of water, so %o
make thigks absolutely sure they drepped aa editerial bemd om it ef
more than usual weight and lemgth,

1 sa gled, however, that this editerial bemdb was drepped
bostuse 1t makes saméd things elear whieh had eonfused me frem reading
the artieles themselvess For ingtanes, lr, Pepper had said that thw
plan was really ems for the remcvel of the judges in spite of the fast
that the proposed statube met euly let the Judges shey but preserved
thely right to vote and %o deliver epiniens and Mr, Lesher imtimated
that the plan night be uneonstitutional bessuse it "samstitubes
umeenstitutiomal atbanpt to delegate leglslative mutherity to the
vory six justices whe are aseused by the Presidemt of usurping legie-
lative powerse" Doth of these ideas, and partieulerly the last, are




vory eamplicsted, 1ike the fourth dimemsion, and a little 4iffienlt
%o gresp. 1 theughd ab firet that Nr, Lecher meant that the desisien
-hmlﬂumﬂmwmhﬂ;u-uhm
iteelf was u constitwtionnl a descision deelaring 1% censtitutdonal
would eertainly be uncenstitutionale Howsver, the editorial elears
the diffioulty up very nieely by peinting out that if the new fifSem
Juige Court sheuld deelare the President's proposal eonstitutional
beoause it followed the letter of the Comstitutionm 1% would be an
mmumwﬁ-um. mmmnmuumw:

"If the st vielates the spirit of the

Conati and threatens the dreakdown of mn

ossential part of 1%, 'emstitwbiomal morality’

oertainly forbids it. To ast wnder
exareige & drute power. And
As
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morelity,” the morw he wishes he had thought of it himself, The besuty
of this kind of arguent 1s that 1t makes the Censtitwtion very elastic
indeed, so that 1t emn be weed en both sides of any moral question
without the user being bothered with what the Censtitution sotually
says. However, I do mot think §% 1s fair for me %0 use on my side an
argment whieh was Sheught wp by the opposite side, so I will mot de
ite '

The editorial closes en s high peetic note as follows:




mu-—-m---mnmumhmunﬂ
or nots In amy ewmt, 1t is certainly & very levely theught,
miummmmhmmuﬁhmnwu
of the entire issue of the Journal,
zmmttn-mvmmmm-w
review of the April hlﬂ#%JﬂMﬂImmh
!ntNdu“lm-urdwbinrluturh:lthh-ﬂnuﬂnlm
I do not wish, m,umwmuumum--ﬁm
notes Organisations like the izeriean Bar Asscoiation are nesosaarily
a8 dependent on slogans, symbols and seremeny as eolleges, or churehes,

rotary

or Jfunshees olubs, m&mmuwuﬂmauﬁumw
cecupied the eentral place em the high altar of the Amerieas Bar, It
hﬂﬂmbuhﬁu&hhmﬂhhhﬁﬁoﬂnﬂuﬂlm
Sbout it as for oammunists %o de realistic about Xarl Marx, The ealy
point I em making is that such sn stmosphere nakes sals disoussion
very difficult,
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Sinee the emubtire eppecition is leyed en & note of fundemental
morsl prineiple, eae canmet hope %o sarry emvietiom %e these whe
boliewe Shat the President's plan 1s seme sord of seeial sin, The
reasens for urging the plam are prestical, The reasens for eppesing
1% are mysticals I such a situstion all I can do is te make the
following deguatis assertiens which show why I helieve the plam is med
m--—mmmmllulmnuﬁnmunlﬂu
an acube preblem,

In the first plase, I assert that there is absclutely me
hﬁrhm“tryntnnmuunrhmhh—m
Italy, Russis, Spain or Scuth Ameriea. It is difficult for me Se
coneeive how myone ean really be afraid of such oonditions at the
bogimning of n eencmie resovery, These oonditions are the produste
of the peyshelegy of misery and defeat, Ve are emerging imto ma
stmosphere of hope and eonfidense. Iremswdaubi-thatchhaeriters:in
S5 R I iy deurnal renl Lt inkdhat ctkie chenger caxtate  kn
TR 7 58] BT R

In $he sesond place, I assert that anyene whe predicts what
will happen in future generediens is talking abeolube menseuss. The
constitwtional fathers did mot fereses the Civil War, If they Mmd
foresesn it, they eeuld hawe dome mothing to prevenmt it, At the slose
dhﬂlmw_mmhnm*nt“huﬂu
mmmmﬁmmmhmm In 1988
20 one had eny ides of the extent snd maguitude of the depressiom whieh




s So follows The pesterity argment dees net deserve a plase in
- & retional dissuseien of this predlem.

In the third plase, I assert that the present Suprems Ocurd
#Nmtﬂ““ﬁm&ﬁm&dnw
mmmmmu-m-rmnmm 1%
has lest the emnfidemee of large ssetions of he imeriesn publie bessuss
1t represents two mutually irreccnciladle groups whish swing back and
forth scoerding to the opinien of ene or two men. The wery fast that
ssastitubional law is now being referred to as “Reberts' land” indieabes
mwmmum&mmmmam&umm
48 oppesed %0 personal predilections, To tale a comsploucus emmaple, I
hme‘mmmMM1hm1nWhhm
mmunmmmmmdumumthmmm
deeisions, both standing as the lew of the land.

h&hrﬁﬂm.lmﬂ“t&ﬂmﬁmﬁh
spestasle of two dtter irresoncilable greups who are attasking saeh
mm*m,mhuwnllimll-mw
hm“.“-mm-rmﬂmm“lrdvu
1iberty was involved. Herndon wae Mept in jail by a sineto~three deslsicm.
o 1s 1iderated by o fivestesfour deelsion, He has served yoars under
o indietment against whieh the Cemstitution is supposed to pretest him,
The Court sannet be & dattle grewnd detween irreconeileble mem snd
Freserve ite jrestige a8 a judieial bedy,




In the £if%h plase, I assert that whem a eourt whieh is sup-
posed %0 represent the ideal of rule of law and the symbel of mational
unity becomes a bitter battle ground between opposing politieal theories,
the oaly remedy is %o -mut men on the ecurt who are suffisiently
aware of the funetion the eourt must play smong Ameriean ideals.tok:
exercise adequate judicial statesmanship. No
institution tora by sush internal dissension ean assume the kind of
leadership which the Suprems Ocurt of the United States owes %0 the
Amsriean people. i

Iinplnln_nll, of ocourse, be added and the dogmtism of Shese
assertions eould, I think, be removed by mere extensive treatmsnt, I
see, however, mo point im this type of argumeat here. The real struggle
is deftwesn practiscal common sense and moral mystieism. Im sush a
struggle preaching is more effestive Shan detailed faste; analogy is

more offestive than analysis.




Omtmries age poople locked ot the human bedy ae thay leek
upen sesisl institutions today. Bach orgam had 1%s divine fumetion
and exyene whe futinsted thet the human eemstitution was met the best
eonstitution that oculd have been devised was cxsemwmicated for
hereay. nm-nmummmmd&m-r—q
for fever called Peruvism bark, sines 1% was foumd in Pevu. I i¢
now called gquinine,

Up %0 that time the remedy fur fever had been hlesding the
patient, It was an emsellent remedy becsuse 1% was st the same time
so logieal and so disagreesbls. 1% was logieal besause fever ws
supposed to be & humeur whieh had gotten into the dleod. Obviously,
'umuum-ﬂmﬁommmu“a
resovery. MNore peeple died of bleeding tham of fever. But it was
dlhl;ﬂ“ﬂ.t'mihqﬂtﬂﬁlﬂﬂld“ﬂ? (x
should axplain that this was umsonsoious humour. It was met &
hlimmm-mm.qm“m*
m-rmuumm—“ummmm-
delibderate prastical joke,)

mmnm-nunrrmmuwumu
the faith men had im 1%, In medieine then, as in gevermmemt today,
there was great confidense in eurative methods whieh made people suffer,
munnmtmu-whnpumm I8 gave
Shem sharscter. As the Supreme Cowrt has frequemtly imtimated, we




mmmﬁtnmm-mm-“umn
mmmuuuu—mhumnmu
dees mot pinch bossuse otherwise wo might forget all abewt 1%,

Bow, of eourse, argusd the wice nem of the middle ages, &
mm:—uzmmmmumh“um
in faver of ene whish siuply made the petient feol Devbor. There
mmm*mmh-uh‘.mmhm
danger that if Jesuitisal remedics were used the world might be
nmmmmmuwmw-mu
if mational pewsr 1s wsed %o solve natiemal preblems Ameries will
mxmm.n:m.ununwmmm
driaking vedka like the Huseisns, Then there was & third growp whe
mmummmmmumm
dowa by the senstitutiemal devters of the umen constitution. These
RR jroved by eshauwstive briefs and ressarch inte the medical epiniens
of the past that Galem, in spite of the fast that he had never heard
#nlﬂn.ﬂlhh“hn-m-lﬁnh
ummmmhu-mmnmm
M“ﬂdummmmmlmm
nnmmm-nu-u-u-mm. e petient
Right fool botter ot the Sime, Wt he would really be werse snd die
later besause he had vielsted the fusdamental prineiples of medisine
6ad left the nexiews mumeurs still in the Meed: This was easy %o
prove beemuse they always did die later, et advantage this Semporery
ulht.thn.ﬂ”ﬂuuﬂ.lth“ﬂn“ﬁh




sacred end fundemental prineiples of nodieine, destrey our reepesh |
for nolisel mthority, turn the werld over o the Jesuits, leaving
the nemicus bumouwrs o¥ill in 00 bleed: Nedigal prineiples ase mot
things which changs fyem day %o day.

And oo the Tniversity of raris, whish cosupied in the eyve
of learnsd and emoervative poople aluest 4he same place that the
Suprems Court of the United Statee doss teday, Damned the use of
winine a8 & renedy by my physicien wader its jwisdivtion.

Now, the odd thimg abeut this hissrieal ineldent was thed
Shere wore mamy people at the time who knew that quinine was & betber
remedy for fover than bleeding, They did mot think that the fumdemendel
primeiples of medisine required that it be bammed, The witnesses whe
have testified in oppeeitien to the President's prepesal hawe prastisally
all e sure that the majerity of the Supreme Cours has been mis~
. interpreting the Canstituiion. There were meany in the middle agee whe
folt the sams way adeut the deeree om quinine, But, they said, ia
opite of this, mow is the time fer all geod mem end Wwrue %0 come S0 the
aid of e University of Parise It is mush bether, they selmmly intemed,
that w wnderge sny emcunt of suffering and cenfusion, even that
Sheusends die, rather than denage the prestige of that grest mediewsl
institutions Where would the leaming of the middle ages be 1if 1% were
not for the University of Paris? Therefors, 1if we are %0 hawe any
principles left, wo musth not damage the mutherity of that gremt insti-
tution by any emmsen sense methods, Medieine is going ahead tee fast,
anyhow, they said, and wo have got to wateh it {u order %0 hoop 1t Dok,
In this partisular offort their miesess Was overvhelming,




16 i & leng, long time sines this ineident in the histery
of medisine coowrred: We Imow mow, hewever, that had more lidepale
minded medical suthorities Peen put ca 148 fasulty, it would met have
lest in prestige, dub gained, We lmow that the institwbicns of the
middle ages would not have fallen. We lmow thet institutions hawe
sunk and Not risea in awtherity when cemposed of mem of studbbesn and
mutually irresonsilable views, We kmow that imetitutions bescme in
denger when they do mot keep up 4o date and that no grest wmiversity,
or court, has ever Besm destroyed by bringing iate 1% men who were
qbreast of the times.

It is odd that today we can understand the middle ages se
mush bether than the Simes in whieh we liwee
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THE WHITE HOUSE e

WASHINGTON

PERSONAL
June 10, 1937,

MEMORANDUM FOR C. O, BURLINGHAM

Pursuing the general questioning in my le tter
to you of the other day, what do you think of J. P. M.'s
exposition of Christianity when he landed the other day?
How many Englishmen ocoupying a similar position in London
would publicly express the same ethical viewpoint?! And,
incidentally, what British Courts have ever handed down
opinions on tax avoldance or tax evasion similar to the
opinions of some of our Courts with which you are doubt-
less familiar?

Finally, ask yourself what Christ would say
about the American Bench and Bar were he to return today?

F. D. R,
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THE WHITE HOUSE

WASHINGTON .
PERSON | 'f_ o /

June 10, 1937, v

MEMORARDUM FOR
C. C. DURLINGHAM

Pursuing the general question-
ing in my letter to you of the othey
day, what do you think of J, P, M.'s
éxposition of Christianity when he
landed the other day? How many
Englishmen oocupying a sémilar poeition
in London would publicly express the
same "ethical” viewpoint? And, inoidentale
1y, what British Courts have ever handed
down opinions on tax avoidance or tax
evasion similar to the opinions of some
of our Courts with whioch you are doubt-

less familiap?
Finally, ask yourself wvhat

Christ would say about the Ameriocan
Benoh and Bar wore he to return today?

F. Do R,




THE WHITE HOUSE
WASHINGTON

June 10, 1837,

I have sent the enclosed to

¢. C. B, just to cap your climax!

F. D. R,
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THE WHITE HOUSE 9‘-’”
WASHINGTON ;

June 17, 1937

File - confidentiel - under "Robinson"




Ashurst

Berry

Barkley

Bilbo

Bone

Black

Brown, Fred

Bulkley

Caraway

Chavesz

Dieterich

6) - S o /

Herring Pope
Hitcheozk Reynolds
Hughes Robinson
LaFollette Schwarts

Lee Schwellenbach
Lewls Sheppard
Logan Smathers
Im?dn-n Thomas (Utah)
MeAdoo Thomas (Oklahome)
McKellar Truman
Minton Wagner

Neely

Norris

Overton

Pittman

Pepper




Adams

Auetin

Bailey

Borah

Bridges

Burke

Copeland

Clark

Capper

Connally

Davis

Frasier

George

Gerry

Gibson

Glass

Hale

Johnson Wheeler

Johneon WVhite

Lodge
Lonergan
McCarran
McNary
Maloney
Moore
0'Mahoney

Shipetead

Steiwer
Townsend
Tydings
Vandenberg

VanNuye




MeGill

Russell

Radcliffe
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Donahey

Bulow

Ryan Duffy

Gillette

Bankhead

Nye

Hatch

Brown (Prentiss)
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®ffice of the Solicitor Seneral
ashington, B. €.

.

June 18, 1937

MEMORANDUM FOR THE ATTORNEY GENERAL:

In re:  Judiclary BI1l Substitute.

I return the draft of the proposed substitute for the Presi-
dent's judiciary bill. I think the following suggestions and comments
might be made:

The draft does not require that the 75-year-old justice shall
have gerved for ten years. It is theoretically possible that, by
appointing 76-year-old men to the Court, the President could secure
an indefinite mum of additional asppointments. However, the pro-
visiona for eonly appointment a year and limiting the énurt to
fifteen should satisfy the most captious.

It seems desirable, in the proviso to the first sentence of the
amended Section 215, to provide for the appointment of an additional
Justice "for each justice, including the Chief Justice, who at the

nt has passed the age of 75 years." Addition of
the italicized words would make clear that: (1) if justices now over
75 should die, resign or retire prior to appointment of all of the
additional justices (which will take four years), the occasion for ap-
pointment of the additional justices will to that extent be eliminated;
and (2) the death, resignation or retirement of an additional jus-
tice, before the justice over 75 who occasioned his appointment
leaves the Court, will permit the appointment of a second additionmal
justice. This is the probable result with the bill as now drafted,
but the present language contains some degree of ambiguity.

The first appointment, if the bill were passed now and in this
form would fill the present yacancy arising from the retirement of
Mr. Justice Van Devanter, since by appointment of the additional jus-
tices the Court 18 "temporarily increased® above its normal figure of

nine.
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Appointment of additional judges may be made (within the limita-
tion of fifteen) in successive years so long as there are justices
over 75 whose econtinuance in office has got occasioned an existing
additional appointment even though the Court have a membership over
nine and even though a death, resignation or retirement has made a
vacanoy which on account of the shrinking provision cannot be filled.
The provision against filling vacancies applies to those "caused by
the death, resignation or retirement of a justice,” and the vacancy to
which the additional justice would be appointed is caused by a contin-
uance in office.

The last paragraph of amended Section 215 provides that "no appoint—
ment * % # {o £ill a vacancy, shall be made from the territory of any
circult court of appeals having a member of the Supreme Court #* # %M
If the Chief Justice were to die, resign or retire, this would require
that the new Chief Justice be appointed from an unrepresented circuit.

To give the widest cholce for the Chief-Justiceship, it seems desirable
to add: "* * * or to fill a vacancy, t [ £
Jugtice, shall be made * * *,"

The disadvantages of limiting the choice of justices to unrepresented
¢ircuits are as obvious as are the advantages.




Bection 2 smends Seotion 238 of the Judicial Code by reenmacting
the provisions of that seotion and adding thereto a new parsgraph (6).
The following are the chief points of difference between this pars-
graph and the revised draft of the Summers bill (H.R. 2260) whieh the
., Attorney General submitted to the Senate Judioclary Committee:

The Bummners bill* gives the United States the right to take
part in the hearing and trial and to introduce evidence in any case
between private parties in which the oonstitutionality of a federal
statute is drawn in gquestion in any federal court, In such cases
the United States must also be given notice, BSeotion 2, which deels
only with review by the Supreme Court, confers no corresponding
rishtl-

As to direct review by the Supreme Court, Section 2 is in some
respeots broader and in same respeots narrower than the Summers bill.
Section 2 authorizes the United States to obtain such review whenever
the Judgment, decree or order of a federal distriot court prohibits
any person or agency fram oarryimg out, or acting umder, the provis-
ions of a federal statute, whereas the Sumners bill authorizes such
review whenever any federal court holds & federal statute woonsti-
tutional. Where action under a federal statute is enjoined for
reasons other than its invalldity, for example, upon the groumnd that
the statute has been erroneously construed, Section 2 would apply amd
the Sumers bill would not. TWhere, on the other hand, an act of
Congress is held unconstitutional but the judgment does not prohibit
action thereunder, i. e., & sult to recover taxes, the Sumners bill
would apply and Section 2 would not.

Under the Sumners bill, although only the United States can
initiate an appeal to the Supreme Court, when it does so the parties
to the case can also obtain a review by that Cowrt. Under Section 2,
the effect of a motion or am appeal by the United Stetes upon the
appellate rights of the parties or other parties is not emtirely
olear., For example, if the plaintiff seeks an injunotion against
three separate seotions of a statute and the deoree entered grants
relief against only one section and if the United States asks the
Supreme Court to reverse this decree, presumably the plaintiff, in

*References to the Sumners bill are to the Attorney General's
revision thereof.




order to proteot his rights, would have to both proseoute an appeal
to the Circuit Court of Appeals with respect to the relief denied
and defend in the Supreme Court with respect to the relief granted.

The Sumers bill permits appeals to the Supreme Court fram any
oourt of the United States, Seotion 2 appears to permit appeals
only from federal distriot courts, The importance of this limita-
tion upon the scope of the section is to be Judged in the light of
the fact that eirocuit courts of appeal direotly review the declsioms
of several important federal ocommissions and boards.

Because federal judicial power is limited to "cases" or "con-
troversies," the constitutiomality of a statute in so far as it
authorizes an appeal by the United States from a final Judgment or
deoree entered in private litigation when no party to the case ap-
peals is doubtful, The Swummers bill therefore contains two sections
applicable to appeals enmtered in private litigetion, one authorising
an appeal when a party also appeals and the other authorizing am ap-
peal when there is mo such appeal, There is also = separability
clause., Section 2 ignores the possible woonstitutionality of cer-
tain applications of its provisioms,

The following minor changes in Seotion 2 are believed desir-
able: (1) A ohange in the time for appeal or motionm from 10 to
30 deys, The present draft allows only 10 days within which (a)
to obtein and study a copy of the court's opinion, in order to de=-
hming the advisability of requesting review by the Supreme Court;
(b) to ‘prepare assigmments of error, which usually would require
same femiliarity with the record, as required by the rules of the
Supreme Court (Rule 9) if an appeal is taken and as these rules
might require if a motion is made; (o) to serve notice of the ap-
Peal or motion on the parties to the case. The 10-day period would
hardly be adequate umder the most favorable oiroumsteances and it
would clearly be insufficlent if the court involved were in the
far west or the issues of fact and law were oamplex. (2) The mean-
ing will be clarified if the word "serve" is substituted for the
word "exesoute" in line 13, (3) Insert a oomma after the words
"disposed of" in the seventh line fram the end, (L4) Quotatiom
marks should appear at the end of parsgraph (6) instead of at the
end of paragraph (5).

There is attached, as a basis for oomparison, a revised draft
of the Sumers bill which the Attorney General submitted to the
Senate Judiociary Committee, marked "A," and an earlier draft pre-
pared in the Department, marked "B," which emobides the substence
of the Swmers bill as passed by the House but does not endeavor
to follow its express language or provisions,




Section 3(a) should be changed to readt "An additional judge of

6 agy court of the United States other than the Supreme Court may be
appointed #* # *.%

To be cise, it should be "the Unjted Stateg Customs Court" in
Section 3{hf‘

Section 3(d) 1is a survival from the original use of seventy as the
turning poiat and should be changed to read: "An additional judge shall
not be appointed under the provisions of this section when the judge

who is ef-»eliremeni-age over seventy-five years of age ¥ * *.¥

Two qualifications found in the last paragraph of the amended
Section 215 are omitted from the analogous Section 3(e). I think each
should probably be present. (1) The provision for one judge per state

in the circuit should operate "as soon as may be, 8
Fggm; #* % #.%" Most circuits have more states tham circuit judges
1st, 4th, 5th, 8th, 9th and 10th) and the gualification ed to the

Supreme Court should be repeated here to avolid confusion. 2) The
prohibition against appointment should be of a resident of "any State
having a member of the court who is wag a bona fide legal resident of

such SHH‘“M%M* * %% A change of resi-
dence after appolntment otherwise serve to defeat the purpose of

the provision.

Section 4 provides for the appointment of a proctor é the
Supreme Court. Since the provisions permitting compulsory assignment
of district and circuit judges have been eliminated the office is rela-
tively unimportant. The procter's functions and efficacy will not be
impressive if confined merely to making suggestions and the compilation
of statistics. L) |

Section 5 should be changed te suthorize the appropriation of
"the sum of $100,000 $ , for the galaries of additional
judges and the other purposes of this Act during the fiscal year 1533
n

1938.

Section 6(c) defines "district court" to exclude the territorial
and insular courts. District courts are referred to only in Section
3(b), which provides the meximum mumber of appointments. If the judge-
ship in any territorial court should hereafter be a life appointment,
additional judges could be appointed under Section 3(a) without the
limitation found in Section 3 (b). T therefore suggest that Section
6 (c) be changed to resdt "The term Ydistrict gourt! includes the

District Court of the Distriect of Columbia, W
disiriet—oouwri-in-any—torriicry—or-insular-pessessieny” If this e

is not made, the itelicized word,in the stricken material should be added.




-d-

As the amended Section 215 of the Judicial Code would read, it is
not absolutely certain that the term "justice™ does not include a re-
tired justice. While this would be the reesonable interpretation, it
seems desirable to add & further definition as follows: *6(d) The term

"justice' means & justice in reguler, asctive service."

Attention is called to the limitetions of selection to unrepre-
sented circuits. While no precedents for the Supreme Court have been
found, reasonable limitations sre customary in subordinate offices and
were approved in Myers v. United States, 272 U. 8. 52 at 128. It may
well be questioned whether this rule would apply to justices of the
Supreme Court, the power of nomination of which is conferred exclusively upm the
President by the Constitutionm.

With the elimination of the power of the Chief Justice to order
judges of inferior courte to other districts amd circults, the permanent
inerease of district and circuit courts because of age of judges becomes

much more diffieoult to defend.
g [

Stanley Aloed,
Solicitor General.
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MELORANDUM .
(Judicial Reforn)

The attached statement and outline of a Bill are
intended to provide the basis for an appronriate restatement
of poeition and an immediate end of the Bupreme Court contro-
verey by legislation absolutely assured of wide support
and wholly coneistent with maintaining the President's fundamental
poegition.

Without compelling retiremente or enlarging the
Supreme Court, thie program would in nractical effect result
in the voluntary retirement of ot least three and probably four
Justices within one or, at most, two years. It would also
eerve to nold a majority of five or six to a liberal position.

The Bill can only be anpraised correctly if read as
the nroduct of reasoning presented in the statement. Together
they ehould explain themselvee. The statement is & hurried
draft which can be vastly improved. But I urge very strongly

that thie ehould be read cuorefully as soon as poesgible.

-y




JUDICIAL REFORM

l. Backp fl 1 ' als

Ag it became evident that economic recovery was under way
and as panic fears subsided, there developed in 1934 - 1936 o rising
tide of judicial opposition to the llew Deal program. llore and more
frecuently the courte were asked tc set aeide or to interfere with
the enfarcément of lawe wihere the power invoked was not true 3udicia1
guthority, tut an unconstitutional extension of judiclal power into
the domain of legislative authority.

In the Supreme Court thie judicial oppoeition manifeeted
iteelf early in the dissente of four Juetices from the majority
ovinion by lr. Justice Roberts in the Netbla case and from the majority
ovinion by lMr. Chlef Justice Hushees in the Minnesota llortpage case.
Ag the tendency to curb lepislative and executive power developed,
majorities of varying sizes were found: (1) to deny the validity of
delecated lesislotive power in the Panama 0il case, (2) to deny the
validity of delepated legislative power and adequate power to regulate
interstaﬁe comuierce, in the N. R. 4. caese, (3) to deny federal power to
nrovide old age pensione for employees engeged in interstate comuerce
in the Railroad Retirement case, (k) to deny federal power to provide for
the general welfare by agricultural regulatione in the A. A, A. case,
(5) to deny federal power to regulate coel mining and labor relations
tuerein in the Guffey case, (6) to deny federal power to extend bank-
ruptecy relief to municipal corporations in the lHunicipal Bankruptciee
cages

A common theme of these decigione wies that the Congrees would
not be nernitted to decide what lawe were neceeeary and proper to

regulate comuerce and to provide for the general welfare, but that

the Court would review the wisdom of such lepislation ana reject it
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if 1t ran counter to the economic or political theories apnroved by
a. majority of the Justices. Although the right to exerciege this super-
legislative power was denied in words, the power was quite clearly
exercised in fact; and finally, although there had been much talk of
preserving the sovereignty of the States from invaeions by the
federal government, the Court went on beyond 1its attack upon federal
legislation to deny tie power of the etates to repulate minlmum wages.

Before tihe summer of 1936 there Wwes such wideepread
digapvroval of the exercise of this extended authority of the courts
thet both major varties agreed that constitutional amendment would
be neceesary if this judge-made law could not otherwise te changed.
Both partiesg in national convention emphasized the desirability of
avoiding constitutional amendment unless absolutely necessary. Both
indicated their hope that the judiciary would reform itself in some
Meagure.

The Democratic party, however, went far beyond the Republicen
poeition and made it very clear in its platform that a judicial

reformation must go to the extent of re-establieghing the authority of

federal snd etate lepislatures within their respective fields of
granted power to enact lews which they regarded as necessary and
proper to fulfill their constitutional obligations. The Democratic
narty made it clear that the usurpation of legislative power by the
courte muet be etopped by any available means including, if necessary,
constitutional amenduent.

Following the overwhelming endorseuent of the Democratic
Nationel Adminietration by 27,000,000 votere, the Preesicdent in hige
firet negsace to the new Congress put forward the need Tor an

enliphtened interpretation of the Conetitution. In hie inaugural
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eddrees the President etressed the urpent need for lepislation of the
character previouely nullifiéd by the Supreme Court.

Then, in a epecial meeseasre of February H5th, the Preeident
nropoeed the vpassage of a series of laws intended to imnrove the
efficiency of the federal courts and to revitalize and nodernize
thelir personnel. The proposition was advanced that, with the in-
fusgion of new blood, the courte and particularly the Supreme Court
could te exvected to restrain theuselves within the limite of their
conetitutional authority and cease to exercise an unconetitutional
control over legislation an unwerranted authority to which some of
the older meumbers of the Sunreme Court sesmd to be irrevocably attached.
2. The Pregident! 0 al,

Thie vroposal of judicial reform hag hac umnusually wide
diecuseion. It hae been encouraging to obeerve the eagerness and
elocuent interest with which the gueetiones involved have been debated.
One part of the program nroviding for the voluntary retirement of
Judges over seventy years of agg has been enacted into law. Other
parts of the progranm having obvious merits would have teen enacted
if the inteneity of feeling and bitterness of hoetility aroused by
the Supreme Court ieéue had not prevented a reasonable congideration
of matters even remotely related to the queetion of changing the
peresonnel of the Supreme Court. .

Probably no issue in modern times has been debated nore
eeriously or with more varied appeals to reagon, to vaesion and to
prejudice than the nroposal intended to assure that there ghould be
at all times nine meubers of the Suoreme Court under seventy vears
of age. The fundasmental nature of such a proposal would not
ordinarily ULe reperded as extra%rdinary or revolutionary even anong

congervetive directors of big bueinees who are accustomed to retiring
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corporate officials at the age of seventy or earlier. But the practicnl
coneecquencee of applying thie princivle in 1937 to a court in which
gix out of nine membere were over seventy, in which indeed five of
the eix are over reventy-five have Llinded many neople to the
recsonvclenees of annlying this nrinciple under ordinary circumstancee.
It cen pardly be aquestioned that a nronoesal to retire judres 2t the

'
ape of reventy-five or even seventy, would not normally be onvosed
2 an attack upon the very foundrtione of the government! But juet
tecause the enactuent of such 2 law at the nresent time would author-
ize the President to apnoint eeveral judges immediately, the
President's proposal has not been calmly considered as a reasonable
method of retiring elcerly judges in the interest of nublic service,
but has been attacked as a deliberate effort to control judiecial

opinion by changing the judpes.

aing

Now, after an extended nation-wide debate over the nroposed
Judicial reorgenization, it ie well to resurvey the situation and
avnraise developuente. |
3. Eff I

In the firet nlace, it must be acknowledged that the effect
of thie debate upon the Supreme Court itself hae been nrofound and
ceneficial. A wajority of the Court have cuite evidently gought to
re-ecstablish the Court in public confidence by definitely aecerting ite
authority in sunnort of constitutisnal exercisesof lepislative nower
ancd by cefinitely receding from unconstitutional extensione of judiecial
autnority into a control over lepisleotive digeretion.

The resulte of this chanred rttitude have veen sipnificant

rnd for resching. (1) Stete minimun were lawe oreviouely nullified

es "unconetitutionsl" are now judicially eanctioned as "conetitutional®
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(2) federal regulatione of labor relations nreviously nullified as
"unconetitutional' are now judicially sanctioned ae "eongtitutional,
(3) federal resulations of interstate commerce previously nullified
ag "unconstitutional" are now judicially senctioned as "conetitutional'
(4) federal regulatione to rrovide for the general welfsre through
such ueans &s 0ld age nensions previously nullified as "unconstitutiona 1
£re now judiéiaiay eanctioned ae "constitutional'.

We may reasonably anticipate that if thies enlightened
conetruction of the Constitution shall continue, the government of
the United States may be pernitted hereafter to render an adequate
nublic eervice to farwere, to industrial workes to bueineee men, %o
the unemployed and the distressed - to all ite citizens who have a
right to such nublic service. We may ressonably hone that as an
enlightened construction of the Conetitution becomes assured, lepis-
laturee may enact and executives enforce necessary and proper lawe
free from the conetant havassment1sf unpredictable judicial injunctione,
and free from a nervading fear of judiciel nullification of laws that
may not meet with the personal approval of judres who permit their
economic or political prejudices to divert them from the path of
judicial cuty laid down in the Conestitution.

Zut our anticipatione and our nhovnes must denend unon the
ment2l attitude of individuale who hsldljudici&l office and who,
uncer the Constitution, exerciese an suthority uncontrolled by the
lepielative or executive branches of the povernment and unrestrained
by any direct reenoneibility to the neonle. We have had a moet
convineing demonstration in recent monthe of the tremendous nover
that is ¥YRposed in our Judiciary and narticularly in the Sunreme Court

of the United 8tates. We have eeen thet the lepislative nowere of




6.

forty-eicht Stote lepielatures and the Congrese of the United States
are theoretically pranted and restricted by the words of the Hationa1}
Constitution, but that practically all those powers are granted or ‘
restricted by the meaning given to the words of the National Conetitution
by a majority of the Justices of the Supreme Court.
L, Pr Publi y
e people of the United States have been able to see in

recent mqﬂths nore clearly than ever before, that the pulse-beat of
our Nation, the flow of blood through its arteries and the resulting
health or sickness of our society mey be finally regulated by the
deciegion of a few men appnointed for life and holding their power,
whether 1t be wisely or unwieely exercised, so long ae they wish to
remain in office. Accordingly, it has become evident that 1t ies a
matter of profound national concern to make sure that the Justices
of the Supreme Court are truly representative of the thought and
purpose of the generation they must serve, that they do not becone
gingle-minded in devotion to outworn theories and conceptione of
the nublid intereet, that the membership of the court as awhole is
not too 2l1d and fixed in the thinking of an earlier peneration so that
they are unable to reepond to the needs of the present dav.

No one of an open mind and any breadth of view could fail
to be imnressed or to have hie previous idear not affected by the

nation-wide debate of recent nmonths over the functions and pereonnel

of the Supreme Court. It muet apneal to many that, however great the

need today for an enlightened construction of the Constitution in aid
of the eolution of imminent, urpent nroblens, there is a much pgreater
need that such an enlightened construction shall always be assured.

To accommlien thie end, we muet eo provide for the annointment of

_ ) ag to wyarranti the hope
Justices of the Supreme Court /thet the Court as a whole shall alwaye
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have an intimete understanding of the changing needs of the Nation,
shall always interpret the broad provieions of the Oonstitution and
enforce tine laws written thereunder in narmony with the preveiling
vhilosophy of the timee, and shall always heed and be regvoneive
to the vielon of the neople which must be written into the lawe of a
Fovernuent that is to be resnected and competent to serve the nublic

(9

will.
5. QCommon Migundergtandingg.

The proposal originally made to brovide for the apnointnent
of additional menbere of the Supreme Court when Justices of retirement
age fail to retire, was not deeipned to »rovide for any permanent
enlargement of the Court, unleee it should be evident that more
Juetices were needed to accomplish expeditiouely the work of the
Court. In the nronosal made there was verhaps too much reliance
upon a commonsense understanding of the idea that if the Conprreess of
the United States by proper legislation exoreesed the nublic oninion
thet Justices of the Suvreme Court should retire at a certain
advanced age, no meubers of the Court would ineist unon remaining in
ective service unlees in their Judgient it would be in the public
interest for them to renain. According to thie commoneense under-—
standing, it mipght have been expected that the Court would continue
to have nine active members with the poesibility of oscecasiosnal

8ld from retired Juetices as their services might be needed. Unhappily,

T

t

1le comuonsence underetanding of the nronosal was obetructed by the
Tacy which eseemed &ll immortent verticularly to noliticel opposition,
taat 1f ae many as eix judres foiled to avail themselves of retirement
vrivileges, the President would be riven the power to annoint

En s ool sV al

immediately eir newﬁuembers of the Court.
L1
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Since, however, the President of the United Statee is always
entrueteq'with the power of appointing Justicee of the Suprenme Court,
it cannot be reasgonably assumed that a President fziven the opportunity
to appain%?gﬁaggs, would make appointmente eny less worthy than those
which would be made by & President having the opportunity to appoint
only one or two judgees. But because the President's proposal,
1f enacted into law would give himf8¢olely becauee of the advanced
age of so many Juetices) the opportunity to appoint ceveral Justices
at one time, it appeared logical to a political opposition to charge
that it would undermine the independence of the Judiciary for such a
nunber of ammointments to be made possible by the enactuent of a law
instead of, as might well have hapnened, by natural causes. I

It is useless to attempt to ignore tny of the facts of the
nreeent situation. An unfair and unsound nublic opinion which should
have been or could have been avoided, must be dealt with as a fact
when it exists. It ie a fact that today, 1f the opportunity were granted
to the President by the enactument of a law to appoint immediately
ceveral Justices of the Supreme Court, the result would be that,
however carefully and wisely the exzecutive power wete exerted, the
integrity of the President's action would be uncder suspicion, the
impartiality of hie apnointees would be gquestloned and the functioning
of the Supreme Court, which ie of the preateet inportance fﬁhr
conetitutional eysten would be impaired. Time would undoubtedly
alley unjuet esuepic ion, quiet unfounded feare and rectore anv lmpaired
nrestige of the COourty but in the meantime & vresent peneration which

neece to have the fullest confidence in ite Governuent as the agency

of the veovole to aid them throygh troublous timee, would suffer.
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It eeeme therefore that, in eeeking assurance thot the
Supreme Court will hereafter support all conetitutional exercigee of
legielative power, we eiould also take care to give assurance
that neither thne legislative nor the executive branch of the federel
government has- any deesire to exert any unconstitutional control or
inflyence over the Judicial branch. This assurance will be given if
future changes in the versonnel of the Supreme Court depend entirely
upon causee outside legiglative and executive control and upon the
overation of a law of peneral and permanent application.

From the discuseiong of recent wonthe it is evident that the
Congress could now promptly enact such a law, nroviding for the
pernanent composition of the Supreme Court and an automatic reinvigoration
of its personnel, which would neet with practically universal anmroval,
In order to meke thisg suggeetion concrete and clear an outline of a

0ill (which ie not offered as a finishead draft) ig herewith preeented,




OUTLINE OF A BILLJ
Sec. 1. The Supreme Court shall coneist of a Chief Justice
and eight Associate Justices, excluding the mumber of retired
Justices. FEach member of the Court shall be appointed by the
President by and with the advice and coneent of the Senate; and each
member hereafter appointed shall accent appointment and serve under
the following requirements:
I. He shall hold his office cduring good behavior.
II. He shall retire from active service within one vear
after becoming eligible for retirement under the pregent
or any future Act of CUongrees which authorizes such retire-
ment, after reaching a certain age or after a certain

period of serwvice, witihout diminiehment of compensation.

| III., He shall not be counted,at any time after retire-
ment, in the number of nine membere constituting the Court
ag established by thie Acf;'but he shall be gualified to
serve from time to time in substitution for an active
member of the Court who iz temnorerily uneble to gerve,

1f he resnonde to a recuest for esuch egervice from the

Court. 1)

Sec. 2. The recuirements of this Act regarding retirement
shall te obligatory only upon memﬁera of the Bupreme Court who are
apnointed subsecuent to tne paea&g; of thie Act; provided however,
that no retired Justice of the Supreme Court regardleees of when

appointed snall be counted in the number of nine menbers constituting

tue Court as established by thie Act.
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HON. FIERCE BUTLER

CIRCUIT JUDGKES

KIMBROUDH STONE

KAMBAN
ARCHIBALD M. GARDNER
JOHNH B. SANBORN

WABHIMETOM, D. C. .
LITY, MO, -
HURDH, 5. DAX.
i T UNITED STATES CIRCUIT COURT OF APPEALS

JOSEFH W. WOODROUGH

SETH THOMABR

bz EiIGHTH CiRcuiT
FORT DODAE, 10WA

ARBA 8. VAN VALKENBURGH, e

WILRUR F. BOOTH, mmno

HAMBAE CITY, MO,

i MINNEAPOLIS, MINN. _ Fort Dodge Iowa
CHA B FARIS, oo, 0. Jul}' Esl 153?

Honorable Henry A, Wallace,
Secretary of Agriculture,
Wﬂshingtnn 3 De Co

Dear Henry:

I view with deep regret the action of the Senate
on the Court Bill. Is not this the time, now or next
year, to find out whether or not this is a government
of and for the people or of and for the big corpora-

tions?

The people are bewildered by the propaganda which
has filled the air since February.. But a great majority
of them still have confidence in the administration.

The war must be carried into Africa. I hope that you
and the President and Homer Cummings will at the oppor-
tune time fill the sky with thunderbolts which cen be
seen and heard everywhere. The betrayers in the Senate
who come up for election next year surely ought to be
given a taste of war. Can you be more useful in the
Cabinet or in & race to defeat Gillette®

Cordially yours,
A friend of the administration,
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Colorado Springs, Colo, July 25, 1937.

The President:

The defeat 18 not yours but 1s really that of the apparsntly
triumphant ones. They have misread the signs of the future and
have overlooked the claims of the nation. Nevertheless in spite
of the bitterness of the old guard element and the high ambition
of a few it would seem that the constructive outcome would in-
evitably rest on the foundation of unity for the democratic party
under your leadership. I em convinced the future is bright with
promise but not for these who have so headstrongly and selfishly
gone against the tide of the future. History will be on your

slde.
Henry A, Wallace, Seoretary of Agriculture.




July 89, 1997

My dear Mr. Wilkineon:

The President has asked me % thank you,
ead through you the sther meabers of the bar of
ihe Uaited States Civentt Court of Appeals for the
Seveath Gizenit, who jeised ia sbbiesaisg 4o Ain
lmumhnpjﬂnﬂnctwmm
Evans %o the Supreme Gourt of Vhe United States.

he Presidmt waated » to assure you
M Jour sosigneme that your statemmis oa debalf
of Jwigs Fvens will have every scasideraticn.

Bineerely yowrs, '




@fice of the Attorney General v
Wesirington B0, L A
W

July 26, 1937.

My dear Mr. President:

Mr. Charles L. Byron, of the firm of
Wilkinson, Huxley, Byron and Knight, First National
Bank Building, Chicago, called this morning and
submitted a petition signed by members of the bar
of the United States Circuit Court of Appeals for
the 7th Circuit, advocating the selection of Judge ‘
Evan A. Evans for the vacancy on the Supreme Court.

As this petition is addressed to you, I inclose it

herewith.
Sincarul;y yours,
.lt‘bornay General. 5
The President,

The White House.
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Udi€ed ‘States Circutt Court of Appeals for the Seventh H",L“.
Circuit, in'the sctive practice of patent, tride Wik sfd
'%ﬁ “Yaw st ‘Chicago, 111inols, respectiully ufge you
@‘umm JUDGE EVAN ‘A, EVANS a Justice of un W

@ﬁ'ﬁ ‘of ‘the United States. g ' ,« !
" Id'urging nis sppointment, we respestfully ‘call

t6'your attention that Judge Bvans his served comtinuously | |

and with notable distivction om the Court of Appeals for | ;j i

the Beventh Circuit since Nis appointment by Presidemt 1‘-‘%
Wilson in 1916. He was probably ths youngest mem ever
;mimm to the United Btates Circuit Court of Appeals. ' .
" During his twenty-ené years on the bemch, e has o
written many opinfons in important cases, end he has
presided in the United States District Court in meny
nﬂt.lbll lllitl. | | _
| A large husber of patent and trade mark cases | .
m ;Nﬁ-nl each year by the Beventh Circuit Court nr :
lm';ﬂmm.w:-nm‘hfﬂnm _
bt Arfvatry and hin abllity to. cancentrate on hmiu‘.l ey
o nm:,ﬁh recognized as an altlﬁu.tu jm 'ﬂ' ﬁiiﬂr i ,!i ' ot
speotal field. \ M"’* ‘\ !
We believe it to hlurthHm i
public and to those interestéd in patents and trade mn, T |
m%ummunnmﬁtdtotn-hw-uouti-u
9f the experience and posssssing the uﬂiﬂ&m of
-I;ld.n Evans.
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The ltunth Cireuit has r.pt been represented on
the Bupreme Court of the United States since the death of
-Chief Justige Tuller in 1910, although the said oirewit
H-prtnl the populm states of Iu:l.m!‘.l. Indians and -
Wisconsin, snd th work 6f its oourts is probably the
largest of any eirouit, except the Becomd.

The lppoin_tllu.t of Judge Evans would give the
Beventh Circuit a long deserved representation on the Supreme
Court; would be & recognition of the great public and
property interests involved in patents and trade marks, amd
we are sure would meet the lpp!'n‘rllﬂfthl puhuulndthn -
Bar of the Baventh Cirouit. '

Respectfully,

- L7 -
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