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January 5, 1937 

Dear Wr . President:-

Your letter is an elixir that is throbbing 
in DIY veins . 

Alas,. I have not strength to writ~ the 
thanks that it deserves . 

Even so, I cannot rest in comfort without 
t elling you, however bro~enly, of all DIY pride 
and gratitude . 

Affectionately and respectfully yours , 

The President of The United States, 
The Whit e House, 
i7ashington, D. c. 
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Janue.ry 5, 19.37 

ie it ' Q'Oted 'bx thll Senate and the House of Rewesentatives of 

the United States of America in Congress assembled, '!hat 

(a} When any judge of' a court of the United States, appoi.nted to 

hold his office during good behavior, has heretofore or herea~tsr at-

tained the age or sevent,y years and has held a commission or commissions 

as judge of any such court or courts at least ten years , continuously 

or otherwise1 , and within six monthl thereafter has neither resigned 

nor retired, the President shall nominate , and ~ and with the advice 

and consent of the Senate, shall3, for each such judge who has not 

so resigned or retired, appoint one additional judge to the court to 

which the former is commissioned. 4 Provided, That no additional judge 

shall be appointed hereunder il the judge who is eligible for retire-

ment dies, resigns or retires prior to the nomination of such addi­

tional judge} 

1 . The language is adapted from Sec. 260 of the J udicial Code (28 u.s.c. 375} . 

2 . It seems more gracetul to allow this relatively long period for 
reflection. Haste will not be a consideration after the system gets 
into operation and the three- month period has long since elapsed with 
respect to the judges over 70 now holding office . 
J. The language is that of the Constitution (Art. II, Sec. 2, cl. 2} . 
However, most acts provid.ing for the appointment of an additional judge 
or judges merely provide that "the President is authorized, ~ and with 
the advice and consent of the Senate, to appoint***· " 
4. The language of Section 260 isa The President shall appoint "an 
addi tional circuit judge of the circuit or district judge of the district 
to which such disabled judge belongs. • 

5. The purpose of' this provision is to insure that a resignation of the 
aged judge after nollinatlon of' the additional judge will not prevent ap­
pointaent of the latter. This eliminates any possibllit,y that the aged 
Jud6e will deter his resignation or retirement until he sees who is to be 
appointed. 

, 
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(b) Until such ti.lle as the President is authorized under the 

proviaio.ns of subsection (a) of this section to appoint an even number 

of judges to the Suprelue Court, the United States Court of Appeals for 
I I 

the District of Columbia, the Court of Claims or the United States Oourt 

of Customs and Patent Appeals, he shall appoint to such court one judge 

less than is authorized b;r such subsection (a). 6 

(c) The number of judges of any court shall be permanently increased 

by the number appointed thereto under the provisions of subsection (a) 

of this section. No more than fifty judges shall be appointed thereunder, 

nor shall any judge be appointed if such appointment would result in 

(1) more than fifteen members of the Supreme Court of the United States, 

(2) JDOre than two additional members so appointed to a circuit court of 

appeals, th.e Court of Claims, tl:le United States Oourt of Customs e.nd Pat­

ent Appeals, or the Customs Court, or (3) more than twice the number of 

judges now authorized to be appointed to any district court. 7 

6 . Alternatively, if appointment of the normal number of additional 
judges would result in an even number of judges, the President might be 
directed to appoint one more additional judge . Such a provision would 
probably be more harmonious with the purpose of the bill but lacks 
whatever merit may attach to restraint. 

7 . The most difficult aspeci of this legislation is the necessity of 
choosing a method b;r which to prevent an indefinite expansion of the 
federal judiciary. Unless there is some limitation, an additional judge­
ship would be created every time a federal judge continued in service 
after becoming 70 years of age . Although only about 10 per cent of tl:le 
judges are now over 70 years of age, in the course of time 1aost, if not 
all, of the judgeships may at one time or another be occupied by men 
over 70 years of age. Theoretically, then, eveey existing judgeship may 
in the course of time occasion the appointment of an llddi.tional judge . 
When it is considered that these additional judges may themselves continue 
in seif!ce after becoming 70 years of age, it is seen that there is the 
possibility, over an indefinite period of time, of an unlimited increase 

I 
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7 (continued) . 

in the IIUIIIber of feder al j\Jd8es . In practice this danger pro'bab~ is not 
very real but it lllight constitute a foraidable criticisa ot Ule pr oposed 
legislation. 

The method which has been suggested in the text is a variant of 
the silllplest proposal, merely to specif7 Ule maxiDIWI number of addi­
tional jUdges to be appointed under this Act. Such a lillli tation is 
not wholly satisfactory since it might result in a concentration at 
the additional judges in courts where an increase is wholly unnecessary. 
The additional limitations embodied in the t ext to some extent insure 
a more 'ride-spread increase in the nwnber of judges. 

An alternative method may be had if subsection (c) were to reada 

(c) No additional jud~e shall be appointed under the 
provisions of subsection (a) of this section when an addi­
tional judge appointed hereunder, or his successor, or the 
successor of the j\Jd8e eligible for retirement, becomes 
eligible for retirement. 

Such a provision would insure that no more than one additional judge should 
be appointed for a given judgeship. It is subject to the objections z 
(1) nte theoretical possibility of doubling the judiciary IIIA1 well be 
alermingJ and (2) once applied to a given j \Jd8eship, the Act 1lill never 
again be applicable to it. This to some extent contradicts, and certainly 
weakens, the argument based on lessened efficiency after 70 years of age . 

read a 
A second alternative method may be had if subsection (c) were to 

(c) If an additional Judge is appointed under the 
provisions of subsection (a} of this section when an addi­
t i onal judge appointed hereunder, or his successor, or the 
successor of the judge eligible for retirement~ becomes eli­
gible for retirement, no successor shall be appointed on the 
first death, resignation or retirement thereafter occurring 
on such court. 

This method has t.lle merit of cont inuing, without exhaustion by one ap­
plichtion to a given judgeship, the principle of inducing the retirement 
of or reducing the burdens of the judge over 70 years of age. Its de­
fect i s that it makes theoretically possible a considerable although 
temporary expansion of a given judgeship. Thi s would occur whenever 
either of the two judges filling the j udgeship as a r esult of this Act 
became eligible for retirement and would continue until hie death, 

. ' 
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(d) An additional judge shall not be appointed under the pro­

visions of this secti on •hen the judge who is eligible for retirement 

is commissioned to en office as to •hich Congress has provided thB.t a 

vacancy shall not be filled. 

SEC. 2 . The judge •ho is eligible for retirement shall be held 

and treated as if junior in commission to the judges orB (or 1rho are 

assigned to) the oourt • ho are not eligible for retirement.9 ~is 

section shall not be applicable to the Chief Justice of ~ court. lO 

7 (continued) . 

resignation or r etirement. If they both became eligible for retirement, 
there •ould telllporarily be four judges for a given judgeship no. in 
ex:istence. Although the number 1rould revert to two, the theoreti'Ca.l 
possibilit,r of this· temporary expansion seeJIIS quite obfectionable. 

The basic difficulty with ~ of the subsections (c) is the neces­
eity that there be combined into a single expedient (1) relief or re­
tirement after 70 years,aad (2) a limited expansion of the Federal 
judiciary. If the sole Jl)ll'pose were relief after 70 years, the problem 
wpuld disappear merely by providing that no successor should be appoi nted 
on the death, resignation or r etirement of the judge who continues in 
service after becoming 70 years of age . 

s .. The language, beginning with "shall be held*'**" is that of Sec­
tion 260 of the Judicial Code (28 U. S. C. 375) , except that Section 260 
speaks of the "remaining" judges of the court. 

9 . This makes the judge who is eligible for retirement senior to the re­
tired judge, who, under Section 260, is junior to the •remaining" members 
of the court. On the assumption that it is desired to relieve, rather 
than to coerce, a~ed judges, this seems more appropriate than making them 
on equality rlth (or even junior to) the retired judges . 

10. The purpose of this last provision is to remove any possible doubt 
as to ponr to demote a judge appointed as Chief Justice and somewhat to 
all~ a rather effective source of judicial opposition. lt could be ex­
tended by including •or to the senior circuit judge or to the presiding 
judge" of any court. 

'J 
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SEC. 3. The judges of the Cuatou Court shall be divided into 

three or 110re divisions of three judges each for the purposes specified 

in Section 518 of the Tariff' Act of' 1930, and eey judge may be assigned 

from tillle to time to two or more divisions by the~ presiding judge .ll 

SEC. 4 • (a) A:IJy circuit judge hereafter appointed12 may be 

designated and assigned from time to time by the Chief Justice of the 

United States for service in the circuit court of appeals for any cir­

cUit.13 Any district judge hereafter appointed may be designated and 

assigned from time to t:l:me by the Chief Justice of the United States 

for service in any district court, or, subject to the authority of 

the Chief Justice, by the senior circuit judge of his circuit for ser-

vice in ~ district court within the circuit. A district judge desig-

n.ated and assigned to another district hereunder may bold court sepa­

rately and at the same tiae as the district judge in such district.14 

ll. This section is made necessary because Section 518 of the Tariff 
Act of 1930 provides for nthree divisions of three judges each. • 

12. It it were desired to take a smaller step toward the goal of a 
roving judiciary, "hereafter appointed• might be changed to "appointed 
pursuant to the provisions of subsection (a) of section 1 of this act. " 

13 . This language, collllllencing after footnote 12, 18 taken fr0111 Section 
201 of the Judicial Code (28 u.s.c. 214) providing for assignment of the 
judges of the old Commerce Court, except that nmay" bas been substituted 
for •shall•. 

14. Adapted from Section 14 of the Judicial Code (28 U. S. O. 18), deal­
ing with transferred district judges. 
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All designations and assi gnments made hereunder shall be filed in the 

office of the clerk and entered on the lllinutea of both the court from 

and to which a j udge ie designated and assigned, and thereafter the 

judge so designated and assigned shall be authorized to discharge all 

the judicial duties (except the power of appointment to a statutory 

position or of permanent desi gnation of a newspaper or depository of 

funds) of a judge of the court to which he is designated and assigned. 15 

The designati on and assignment of a judge shall not impair hie authority 

to perform such judicial duties of the court to which he was commissioned 

as may be necessary or appr opriate. The designation and assignment of 

arv judge may be terminated at any tilae by order of the Chief Justice 

or the senior circuit judge, as the case may be . 
Rfk.r 

(b) v,-,.. the desigoation and assignment of a judge by the Chief 

Justice, the senior circuit judge of the circuit in which such judge is 

commissioned aay certifY to the Chief Justice arv consideration which 

such senior circuit judge believes to make advisable that the designated 
,.,.. .. ; .. ill or 

judge,..return for service in the court to which he wee commissioned. If 

the Chief J ustice deems the reasons sufficient he shall revoke, or desig-

16 
nate the time of termination of, such designation and assignment. 

15 . Adapted froa Section 1.3 of the Judicial Code (28 U.S.C. 17) deal­
ing with the transfer of district judges . 

16. It is intended to leave a considerable flexibility as to the time 
in which the senior circuit j udge or the Chief Justice must act. 

.. 
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(c) In case a trial or hearing has been entered upon but has not 

been concluded before the expiration of the period or service or a 

district judge designated and assigned hereunder, the period of service 

shall be deemed to be extended until the trial or hearing has been con-

eluded. Aey designated and assigned district judge who has held court 

in another district than his own shall have power, notwithstanding his 

absence from such district and the expiration of any time limit in his 

designation, to decide all matters which have been submitted to him 

within such district, to ·decide motions for new trials, settle bills of 

exceptions, certifY or authenticate narratives of testimony, or perform 

aey other act required by law or the rules to be performed in order to 

prepare any case so tried by hila for review in an appellate court; and 

his action thereon in wr1 t1ng filed with the clerk of the court where 

the trial or hearing was hsd shall be as ...alld as if suCh action had been 

taken by him within that district and within the period or his designa-

tion. ~ designated and assigned circUit judge who has eat on another 

court th.an his own shall have power, notwithstanding the expiration of 

any time limit in his designation, to participate in the decision of 
I 

' all matters submitted to the court while be was sitting and to perform 

or participate in any act appropriate to the disposition or review of 

matters submitted while he was s~ting on such court, and his action 

thereon shall be as valid as if it had been taken while Bitting on such 

court aod within the period of his designation, l7 

17 . Adapted from Section 18 of the Judicial Oo4e (28 u.s.c. 22) , deal­
ing with t r ansferred district j udges. 
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SEC , 5. (a) The Supreme Court shall have power to appoint a 

Proctor .18 It shall. be his duty: (l) to obtain and, 1£ deemed by the 

Court to be desirable, to publish information as to the volume, char­

acter, and status of litigation in the district courts and circuit courts 

of' appeals , and such other information as the Supreme Court may from 

time to time require by order, and it shall be the duty of any judge, 

clerk or marahal of aey court of the United States promptly to furnish 

such information as may be required by the Proctor; (2) to investigate 

the need of assigning district and circuit judges to other courts and 

to make recommendations thereon to the Chief Justice; and (3) to per-

form such other duties consistent with hie office as the Court shall 

direct. 

(b) The Proctor shall, by requi.sition upon the Public Printer, 

have any necessary printing and binding done at the Government Printing 

Office and authority is conferred upon the Public Printer to do such 

printing and binding.19 

(c) The salary of the Proctor shall be $101 000 per annum20, 

payable out of the "Treasury in monthly installlllents, which shall be in 

tull compensation for the services required by law. He shall also be 

allowed, in the d.iscretion of the Ch.ief Justice, stationery, supplies, 

travel expenses, equipment, necessary professional and clerical assistance 

and miscellaneous expenses appropriate for performing the duties imposed 

18. This language is taken f'rom Sec. 219 of the Judicial Code (28 U. S. O. 
325) dealing with the clerk, reporter and marshal. . 

19. Adapted from Sec. 225 of the Judicial Code (28 u.s.c. 332) dealing 
with the reporter o£ the Supreme Court, 

20. This compensation compares with $6, 000 for the clerk (28 U.S. C. 
58)3.~e~3f': ~e reporter (28 U.S.C. 333) 1 and $5,500 ;or the aarshal. 
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by this section. The expenses in connection with the maintenance of 

hie office shall be paid from the appropri ation of the Supreme Court 
21 of the United States. 

SEC . 6 . . J There is hereby authorized to be appropriated, out of ~ 

money in the Treasury not otherwise appropriated, the sum of $100, 000 

for the salaries of additional judges and the other purposes of' this Act 

during the fiscal year 1937. 

SEC. 7 . When used in this Act -

(a) The term "circuit court of appeals 11 includes the United States 

Court of Appeals for the District of Columbia; the term "senior cir­

cuit judge" includes the Chief Justice of the United States Court of 

Appeals for the District of Columbia; and the term "circuit" includes 

the District of Columbia. 

(b) The term "district court" includes the District Court of the 

District of Columbia but does not include the district coi.u't in 8D:f 

territor,r or insular possession. 

(c) The term "Judge" includes justice; and the term 11Ch1ef Jus­

tice" .includes the Presiding Judge of the United States Court of Customs 

and Patent Appeals. 

SEC , 8 . This Act shall take effect on the thirtieth day after the 

date of its enactment. 

21. This paragraph is adapted from Sec. 226 of the Judicial Code (28 u. 1,C. 333) , dealing with the reporter. 
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The President, 

The White House. 

My dear Mr. President: 

Delay in the administration of justice is the 

outstanding detect of our federal judicial system. It 

has been a cause o£ concern to practically every one o£ 

my predecessors in office. It has exasperated the bench, 

the bar, the business community and the public . 

The litigant conceives the Judge as one promoting 

Justice through the mechanis.m o£ the Courts . He assumes 

that the directing power of the judge i s exercised over 

its offiCers from the time a case is filed with the clerk 

of the court. He i s entitled to assume that the judge is 

pr essing forward l i tigation in the full recognition of the 

principle that "justice delayed is justice denied" . It 

is a mockery of justice to say to a person when he files 

suit, that he may receive a decision year s l ater . Under 

a properly ordered system rights should be determined 

•• 

• I ' 1 ) -



. ·. 

- 2 -

promptly. The course of litigation should be measured 

in months and not in 7ears . 

Yet in some jurisdictions~ the delqs in the ad­

ministration of justice are so interminable that to in­

stitute suit is to embark on a l~e-long adventure . Kan7 

persons submit to acts of injustice rather than resort 

to the courts . Inabilit.y to secure a prompt judicial ad­

judication leads to i mprovident and unjust settlements. 

Koreover, the time f actor is an open invitation to those 

who are disposed to institute unwarranted litigation or 

interpose unfounded defenses in the hope of forcing an 

adjustment which could not be secured upon the merits . 

This situation frequently results in extreme hardships . 

The small busin~ss man or the litigant of limited means 

labors under a grave and· constantl7 increasing disadvan­

tage because of his inabilit.y to pa7 the price of justice . 

Statistical data indicate that in m&n7 districts a 

disheartening and unavoidable interval must elapse between 

the date that issue is joined in a pending case and the 

time when it can be r eached for trial in due course . These 

comp~tations do not take into account the delays that occur 

in the preliminary stages of l i tigation or the postpone­

ments after a case might normally be expected to be heard. 

... 
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The evil is a growing one. The business or the 

courts is continually increasing in volume, importance, 

and complexity. The average case load borne by each 

judge has grown nearly fllty percent since 1913, when 

the District Courts were first organized on their pre­

sent basis. When the courts are working under such 

pressure it is inevitable that the character of their 

work must sutter . 

The number of new cases offset those that are 

disposed of, so that the Courts are unable to decrease 

the enormous back-log ot undigested matters. Kore than 

fllty thousand pe.nding cases (exclusive of bankruptcy 

proceedings) overhang the federal dockets - a constant 
• 

menace to the orderly processes or Justice. Whenever 

a single case requires a protracted trial, the routine 

business of the court is further neglected. It is an 

intolerable situation and we should make shllt to amend 

it. 

Etforts have been made from time to time to allevi­

ate some of the conditions that contribute to the slow 

rate of speed with which causes move through the Courts. 

The Congress has recently conferred on the Supreme Court 

the authority to prescribe rules of procedure atter ver­

dict in criminal cases and the power to adopt and 

• 
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promulgate \.Ulirorm rules or practice for civil actions 

at law in the District Courts. It has provided terms 

of Court in certain places at which federa1 Courts had 

not previously convened. A small number of judges have 

been added from time to time. 

Despite thes~ commendable accomplishments, suffi­

cient progress has not been made. Kuch remains to be 

done in developing procedure and administration, but this 

alone will not meet ~odern needs. The problem must be 

approached in a more comprehensive fashion, it the United 

States is to have a judicial system worthy of the nation. 

Reason and necessity require the appointment of a suffi­

cient number of judges to handle the business of the 

federal Courts . These additional j udges should be of a 

type and age which would warrant us i .n believing that they 

would vigorously attack their dockets, rather than permit 

their dockets to overwhelm them • 

The cost of additional personnel should not deter 

us . It must be borne in mind that the expense of main­

taining the judicial system constitutes hardly three­

tenths of one percent of the cost of maintaining the fed­

eral est ablishment. While the estimates for the current 

' 
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fiscal 7ear aggregate over $23~000~000 tor the maintenance 

ot the legislative branch ot the governaent~ and over 

$2~100~000~0Dq tor .the permanent agencies ot the executive 

branch, the esUmated cost ot maintaining the judiciarT is 

only about ta,soo~ooo. An increase in the judicial per­

sonnel, which I earnestly recommend, would result in a 

hardly perceptible percentage of increase in the total an­

nual budget. 

This result should not be achieved, however~ merely 

by creating new judicial positions in specific circuits 

or districts. The reform should be effectuated on the 

basis ot a consistent system which would revitalize our 

whole judicial structure and assure the activity ot judges 

at places where the accumulation or business is greatest. 

As conges tion is a varying factor and cannot be foreseen, 

the system should be flexible and. should perm! t the tea­

porary assignment of Judges to points where they appear to 

be most needed. The newly created personnel should consti­

tute a mobile force~ available tor service in any part of 

the country at the assignment and direction ot the Chiet 

Justice. A functionary might well be created to be known 

as proctor, or by some other suitable title~ to be appoint­

ed by the Supreme Court and to aot under its direction~ 
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charged with the dut,y or oontinuousl7 keeping informed 

as to the state of federal judicial business throughout 

the United States and or assisting the Chiet Justice in 

assigning judges to pressure areas. 

I append hereto certain statistical information, 

which will give point to the suggestions I have made. 

These suggestions are designed to carry tor~ard 

the prograa for improving the processes or justice which 

we have discussed and worked upon since the beginning of 

70ur first administration. 

The time has come when further legislation is 

essential. 

To speed justice, to bring it within the reach or 

every citizen, to tree i t of unnecess&r7 entanglements and 

dela7s are primary obligations of our government. 

Respecttull7 submitted, 

Attorney General • 

• 
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bf 81lthet'laatt, I. D11MDt1Dg opWoo br Ca.rcloao, l,, 1a wblelt 
lnDcle1a and ltou, IJ,, JolDecl. 

BI1"'UDS OCW. OOISIItYJ.nOI Act OF l9J5 (htf., .&n), t!erttt. 
•· C?tt?? 9"1 ge., 291 1. a. 2)1. Meld that. a..p.... 1a wt. 
CNt. ,. a vzhr the rae oleue to abJeot the produoera et 
bituwlnr .. ooal to the replat.loa or ••P• and hCNl'll et ..,l.,eea. 
The priM proY1t1 .. ._.. .. t polled .. ,... Op1a1oa liJ &u't.berl&Dd, 
J. DiiHDt.lal opt•'• bf \be Cll1et lu\101, to taa. etfeet. that. 
the priM pl'OY1a1ou ere ftlld ud b•ll adherenoe to • oode _, 
be Z'lq'll1nd. le,vet. dlNeDt.lDI opl•laa 'r Cardoao, 1., 1a wlliob 
lrudeie aad Stoa, U., Jo1Aed, •11'11111& rltb tbe Cblet lllat.ioe 
aDd add1n& tha t the Wfl• and hour proY111ou were ..-tan.!¥ 
at.teoked, 
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O'lBII SU'PllF.& COURT DIOISIOIS 
liVOLfiiQ IIIPOKtAJt comUUT(WAJ, AID 
DICU!IR ACflOI BliCK "!CW 4, 19)). 

PUS.Illll!•a RJII)YAL rona. !nmm'• •·mt.er -.. 11p1w 
l$aStt. 295 U. I. 602. Held iA'Ye.Udt Oil pou.zul ot Mp&rat.iCIII 
ot JIOM''• \he PreeW.nt.'e ruoftl ot e -ber ot the federal 
floe4e eo.de11011 oa IJ'OQIIda u t 1peoltied 1A the lederr.l fracle 
Ca tMloa .&ot. Op1a1oa br ktherl.Md, l. lo c1111ent. 

FI.UIER-LI!BB .ACT. !cinUlt ioyt 8t.ogl5 J.ew! RtP!r Y. WCprd. 
295 U. s. sss. Held 1Dnlid, on the CJ'OWld or u'b1trary lat.er­
terenoe with the ri&htt ot 110Et&&& ... , the rana bellknapt q eot. 
Op1A10D b)' Br111deie, l. l o dieeent. 

IIUIICIPAL B.AftUDP'!'CI ACT. trhtgn •· C'"MP 099PR later le­
an=!: I>ltt.£1pt. 293 u. s. 513. litlc1 ln't'al14, aa tht II'IJIUid 
or lOD or pcnrera rai!J"Yed to the State•, tht .udoipal 
bukrup\0)' eot. Op1Aion bJ Moit)-nolda, I. Dlllont1nc oplnloa 
br Oudow, J., in which the CbJ.et Ju1t.1oe, Br&Jidele and Stoae, 
11., Jolaed. 

AISBUBST..auaDS COMCf-KAD~ 00006 .ACt. '•tv!! Qip ·A tr.ellrt 
~. •• nuyie Ctptul !t11Mt4 Co., dtelded U1&a1'7 4, 19)7. 
Jeld n lid the .lot prohi'bit.l.Dc the lnttretete tnuper~tloa of 
OOD'Yiot •ada &ood& 1nto Statee •here the aal.e ot euob goode le 
.Uwtul. Oplal011 lv ~ Cbief luatloe. lo dltMilt. 

'BAlan& 01 SIUl'PIJQ BO•BD JIUICTIOI B. 'W. sew Ma)]er go. 
"'• DplW I~•· deoldtcl lelmletJ7 1 , 19~ld \hat tbe traue-
ter ot the otlon• ot the IAlpplnl 8eeJ'd to the Storat...zy ot 
c-roe b)' lxeouti n Order wae etteotift, ill 'Yin of llll'bee(lll81lt 
retl.t1cetlosa of auoh t.ruefer by \he •rob&Dt. llal'lAt .Aot of 1936. 
!be Court fOWid 1 t WlD!O!INI')' to oont1d.r t.be nlldi ty of \he 
tnuter under the or1&1Df!.l Order ftlODI. Oplnloa b)' Robert•, 1. 
lo dlea-t. 

• 
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THE WH ITE H OUSE 

WASH INGTON 

February 8, 1937 

CONFIDENTIAL MEfdORANDUI4 FOR THE PRESIDENTr 

Regarding the resolution introduced in the Texas 
Stttte Senate tod~~¥ , which denounces your proposal to the 
Congress for incr eased membership in the United States 
Supreme Court, etc., "i-~elephoned the Vice President this 
afternoon. Later, with the Vice President' s approval, I 
telephoned Governor Allred. 

The Governor has just called back to sey that he 
has given over his entire afternoon to effor ts among the 
Stt~-te Senators, but thaj; the situation "is bad" . He says 
the resolution was introduced and drafted by Senators 
~olbrook and Small. 

Governor Allred says he will continue to do all 
in his power but he expects the resolution will pass the 
Sena te by a substential ma,j ori ty when the vote is taken 
tomorrow. 

I have advised the Vice President\ He and Senator 
Sheppard are working tonight, telephoning friends in Austin. 

The V. P . said, confidentially, that Tom Connally 
would ~ give him or Sheppard any help. 

It is interes ting to note that all but three members 
oi' the Texas Senate are lawyers. 

' ., - r 
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CONFIDENTIAL MEMORANDUM FOR THE PRtSIDENTz 

You might know, before luncheon today, that 
Hatton Sumners held an "of f the record" conference with 
newspapermen this morning, At this conference, he was 
savage in attack upon your proposal. He called it "infamous" , 

He refused to let himself be quoted. He 
insisted that the conference be "off the record" . 

One or the newspapermen present just tele­
phoned me and seid that Sumners gave the proposal "Hell, 
specifically and generally" , 

This, o£ course, will lead the press into 
writing more and more stories about bitter opposition b,y 
Congressional leaders, etc. 

S:l'EPHEN EARLY 

.. ... "" 



THE WHITE HOUSE 

-? ·. .jV WASHINGTON 

<:;? (" (1,•1/ 

ft.>1 t~ ·'Y - ........ 
• ca·•• J'OJl 

*'HI ·.JOB-

•• 1la a 1 toes~ et J"•• • 
h a .-1 -~laa. t.Mr I • 

• • _,.-- ot tiMlaapap. I ,, ,, 
IIIFSeU' p.-t• J'U&S a~ lts l..uld 

~ . 
w a. h a ze "' lep' ..,,., ••. 

r. D. a. 
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HUGH 8. JOHNSON 
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.. AD:QRESS DELIVEiiED BY GENERAL Jt1JoH S. JOIDlSON 
• • OVER COLUKBIA BROADCASTI NG SYSTEM NEr WORK 

S1JNDA Y, FE.'BRU.Ai!Y 7 , 1937 , at 2: 00 P; M. from 
NEW YORK CITY 

In discussing the President's proposed reorganization of the 

judicial system, I am to trespass a little on the Columbi a Symphony 

Orchestra ~n this peaceful Sunday afternoon, I'm sorr y. I ~ouldn 1 t 

mind crashing some commercial hour .- but to i nfringe politically on 

these great musical programs is like tin-canning a dog in the apse of 

a cathedral . 

I do it because the opp~nents of the President have presented his 

proposals , melodramatically, as the death of the Const itution-- just 

as supporters of tho lamented Llr . Landon talked about tho "end of the 

.American way of life. l'hat was bunk so blatant that it got what was 

coming to it the worst electoral rebuke in our history. Today' s 

bunk is just as blatant. The Constitution still stands. That voto 

told Mr: Roosevelt to make democracy effective . One reason he 

couldn 1 t do it before was an inflexible antiquity in the judicial 

system. He proposes to modernize it. What we have here is a man 

doing what he was elected to do. 

nc promised to do everything within the Constitution. I s he doing 

that ? On nino-tenths of his astonishing message, I won't waste your 

time. It was a s.Jarchlight into the cobwebs of legalistic medieval 

dungeons. The President's worst enemies ~.ve only pr aise for that. 

It Wf\B a l!:iP.nt 1 s stroke e.t the "insolence of office and the law' e delay . 11 

It attacked the absurdity of letting dis trict and circuit Judges in one 

part of the country suspend Federal laws . while Judges in other po.rts 

sua t al. n them. It smashed a.t abuses of the injunctive power which give 

Judgeu some of the nuthority of oriental despots . I t a sko d th..'\ t the 

• 
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Federal courts be opened to the petitions of the poor and proposed ~~ 

efficient organization of our fo~ess judiciary . ur. Roosevelt ' s 

si~~ple, end courageous proposals to end ell this old ~.buse ~.ve reaped 

universel praise, If an ordinary President, in tbe whole terms of his 

Administration, bad accomplished no more than this , he would, for t~t 

e.lone go down in history as "Commander of the Faithful and Protector 

of the Poor." 

But it is charged that all this me.gnif icent accomplishment is 

Just crunoufla&e of P.. sinister purpose to destroy the Const1 tution and 

subvert the Supreme Court . The center of this supposed sinning is the 

suggestion that, if any of those Justices, up to six , do not retire 

at the age of 70, the President shall nppoint e.n extra Judge t o 

supplement the failing powers of those wno have passed beyond the 

:Siblica.l limit of affective human life -- three score years e.nd ten. 

Standing on its merits, the President's worst enemy could find 

no logical f eult with that. In other de.ys, some of t!le most ardent 

reactionaries have made similar propose~s -- Mr. Taft, once President 

and later ::hief Justice , and Mr. McReynolds as Attorney General. If . . 
any o ther President bad proposed it e.t ?.ny other time no Tory would 

have mourned, What's the metter with it now? 

Merely tl'!£'.t the President has .bad some ~lew Deal plf\ns frustrated 

by the Court, has complained about it, Pnd thrt the effect of his 

proposf.'.l would be to permit him to appoint more Justic es of the ::ourt 

than any President since Geor ge Wnshine;ton . The fear is the.t he will 

appoint Jud~es who would probe.bly beHave in wl"ll'.t the country has just 

v ot ed for overwhelmingly . All thnt is unquestionnbly true . He will do 

exactly thnt. :But whn t is the nP. t ter ·:tith t~.t 1 

It iA a~id very vociferously thc~t t~s is e~ assault on t ho 

I 
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Constitution. Let's mP.ke no mistake about that. If there was one 

thing ths>.t the Constitution made plain beyond the possible obscurity 

of four-dollar Judicial words , it is t~". t t he Congress hr.s absolute 

power to prescribe the number of Jud .,.as on the Supreme Court and thAt 

when Congress names the number, the Pr~sident makes the appointments . No 

more clearly Constitutional suggestion wns ever proposed, 

3ut it is c:"li\I' ged that although the po·ner s P.re within t~ l e tter 

of t:1a Cons t1 tu tioh, the result would be to violate its spirit. The 

argument 1a that the Constitution intended the Court to be P. check on 

the Executive and Legislature and thP.t f\ stP.tute agreed between the 

latter, the effect of which is to pack the 0ourt with Judges who are 

likely to differ with previous judicial decisions, is Rn affront to 

t he Constitutional sys tem of checks and balances . 

The anner seems to me to be t'!u-. t, to whatever extent a sys tern 

of checks and balances was intended by t~ Constitution, it was not 

nbsolute , s>.nd thP.t what is llere proposed must have been clearly 

intended since it was so clearly and specifically provided for. ~lle 

very first act of FederP~ organization ~as for the first Executive, 

Geor&e Washington, to "pack the Court" - if th!'.t is the way to describe 

appointing 1'.11 t he Judges. 

The check of the Executive on Congress •is the veto, of Congress on 

the President impenc:unent L'.nd the power to over-ride the veto. The 

c:1eck of the Court on the Pre11ident e.nd Congress is t~e power to 

inv .. lidnte a s tP.tute , Tllat check is not expressly stated in the 

Constitution as a c:1eck. It IV:".s deduced by t!\e Court. :!3\l.t what is 

~~the c!1eck of t:1e President nnd Congress on tile Court? That, too, 1s 

not oxplicit, but surely it is more clearly t!lere than the check of the 

Court on them. It is t:te power to fix t!'IE! m.unber of Jud~ a, to nt'.me 

.. 
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them , nnd t o rcgul~te their appellate jurisdiction. It baa been 

exer cised ~ro nnd t!ll\t is the sole just1ficP.tion for 1'.11 t il is pot her. 

It seems to me that rny la~er must concede t ar-t, whatever olae may be 

s~id ~~inat this proposnl, there is no violntion of e it!wr the letter 

or the spirit of the Constitution ~re. 

It 1s f air t o say, t~.t i\lr, !ioosevelt 'I!:".S impr.tient wi t:1 the 

Court's r epent ed frustrcti on of le.ws the Congress thought necessary t o 

Sl'.ve tho cnpitdistic .system inn 11orld aflame with revolt ngnins t it. 

It is fP.ir t o any thc.t he now seeks to use p owers specificr.lly provided 

by the Conutitution to chnnge the complexion of n r ee.ctionary Court. 

It i s t ho truth tw.t he intends to keep our co1\sti tutionnl system 

permanent , but fl exible a nd abreest of human necessities . Wl'll>.t is 

wron~ ·.1i th tlll'.t 7 T!lis i_'l. a reactionary Court . It ·nns l argely 

nppointod by ree.ctionar y Presidents . If a Court, by r.ppointment , can 

be mr..de rcnctioDP.r y , cnn it not, by appointment, now be !Mde liberal? 
• 

The need is great . The Court, controlled by.,r.ncient precedent, 

wc-.st gettin.; into untenr.blc ground. rhe ~onstitution gnve t he Fed9r al 

government po11or to r eGUle.te •col!Jilerce emong the stl'.tes •• nnd with 

foreign nations . " When th?.t was writ ten t~c mec-.ning of t~ word 

"commerce" i n common usage '•7l!.s much broP.der than no•n. It mei\Ilt any 

hUilll'.n intercourse and not just sometiline; on wheels. T:!le Great Chief 

Justicu , John Marshe.ll, ruled thr.t tl~e FederRl power to r egul n t El tha.t 

in t orcours.:: extended to that commerce between l!lLin nnd !lll'.n within a. singl e 

s t Ate vt41iC!:I concerns other s t!'l.tes, or affects more stntes thlln one . 

T~l£\ t WM a. sensi blo rule . No sta t e ill\s control of, or dofense 

fl.gP.ins t , commerce within nnother stn te, even t:1ouG,1 t i1e t:!ffect of tlla t 

commer ce is ruinous to it . Only t~e Fedor n.l ~overnrnent could , under 

tho Constitution, protect o'ne stP.te e.g.n.inst :lt'.rmful effects of commerce 

111 t :un nnot her st:- te . In truth, the cr ention of such n control in the 

' . 
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Fodernl covornment wns a primary purpose of the Constitution itself . 

Lllbor contracts are commerce bet';'leon r.lNl and rmn . Yet, the 

decisions of t~ Court, runnins thro~ r primitive rut of precedent, 

c.t lnst seemed to sny t!lf'.t labor rele.tions within c. single s tate ar e, in 

lm1 , not such comcterce ns p.ffects ot~r stntes or concerns mor e stC\tes 

t:1en one, even t!lough, in fnct, tliey thfenten ruin to other stntea. 

Ti1ero '1/P.s r ecently .'\ silipping strike on the Pacific COP.st Vlhich 

paralyzed the interstnte, intercor.stl-.1 :>.nd internl'.tionP.l conunerce of 

tho 11oat. Yet, on this legnli stic tC:ieory • the federp.l government, 

dcspi te the Constitution, we.s withheld from r.ny effective povtcr to 

intervene. 

T:lis very dey t~ere ;-.re le.oor troubles occurring within t:1e str.tes 

of Liic.li~nn 1\nd Indiann 17:11c~ seriously ·impair !Uld more serioual.y 

threnten not merely t:le ·comcterce of every stnte in the country, but our 

1':.1ole economic s true ture. ?io ~ut:1ori t".f ~.s been 1\lore eloquent P.bout 

this intor stntd effect t han GenerP~ Motors. It ilas shown t!l."\t tllrough 

steel, rubber, gl~ss, lumber, textiles, ~des, petroleum, paints, oil, 

c .lemicc.l s, filll'.nce, service nnd rmc!u>.nicnl trr.des, t:10 economic life of 

ev~r~ oinglo 8tntc of t:•c Union is tremendously concerned, 

None of these stntus cr.n do nnythin~ C\bout it. Tho only po•ner 

under t:1e sun thr.t could effectively re~lP. t o these ln.uor relations in 

their effect of ot~1· s tntos , is the FederP.l government . Yet it h 

powerless , except for .;ood offices, to intervene . l'lhy? · Becl'.use the 

Constitution srys so? Nol Becnuso t he SUpremo Court snys eo. 

Conatrninod by :\lrnost absurdly erroneous precedent - tied l>y tradition 

anc:1ored to Antiquity it :1c-..s tfl.ken n positton t:1..-..t the commerce of lAbor 

con trnc tB in mrnufr.cture ".re beyond t!le :<'odorP.l po·11er. 

"!f ;tou don't U~ce thnt r esult , c'ClPn&e t!:!o '::ons titution," says 

• 

• 

I 



' . . • 
-6--

Wr. Herbert Hoover. Kindly Henvens vi'ey should we chP.nge tho 

Constitution 7 The Constitution decrees no such nbsurdity. In pretty 

pl~in words, it decrees exactly the reverse. T!\8 Supre® Court decreed 

this stultification. Why, then, c~.nge t he Constitution? Why not 

change the Supr eme Court? 

As c. l c.wyer nnd P. lso ns one 11ho has been r.s close to these d11velop-

menta c.s c.ny man, it seems to me thl'.t Mr . Roosevelt l\P.s on his aide t!le 

lnw, the logic, Rnd tho overwhelming necessity of this si tu('.tion. Ho 

hna somethi ng more . In ,.., world moving like l".n P.VI'.l Rnche to now nnd ~­

tried for ms , ~1e hcs the fnte of tills 11/'.tion P.nd t he preservl'.tiOn of the 

property nnd pr of1 ts sys t er.1 on his shoulders nnd the mefl.ns to pr eeerve 
. 

tl1cm in hie h:mds. He must be suyported to t~ utmost in his effor t to 

preserve them, 

Vc.rious old gentlemen may desire to die in the lnst ditch . 'I'hnt is 

their splendid privilege but that is no reason why the country nnd ~~ 

Americr.n system must go down with them to dusty death. 

You c~n•t P.ssume that the President's proposal constitution!'lly 

to rejuvenate n renctionnry Court is evil unless you nre willing to assume 

very much more , It r.ru.st be thought t~".t ~ will appoint to t~'lese greP.t 

trusts um1or thy ser vants. It is necessary to f\SGume thAt tl~ Senate would 

confirm such men . You must .<>;1 so assume th.r. t Americnns, who have 

atk.ined to a public stature suffi cient to mP.ke them elibible , would 

register in nel'\ven the ol'.th r equired of Supr eme Court Justices -- would 

t l'.ke on thoir S:.oulclers t:le we1g:1t of t.'-lis grent responsibility -- nnd ." 

do nll t :'lll.t with n contemptible subservience to some prenrrnnged conspirncy. 

The whole history of t:1e Supreme Court r efutes nny such idon. Hand 

picked r.ppoin tees llRve disP.ppointed t:1e President vr;lo selected them mor e 

of ton thPJ1 not . It 711\s none other t};:m Mr . Hoover •nl10 nppointed Justice 

• 
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Cnrdozo. lie Llll.Y doubt if the Supreme Court ~ b e "pl\cked11 in nny such 

scr.re- hei'Cl. sense r.s now fills t:ie ~r.dli oo s, r.e should hnve too much 

fl'.it.'lin r~cn under ":wr.vy !)OrsollP~ r e sp onsibility to 125,000 ,000 people 

eac!1 vtit!l his plnce to ulPJ:c in the P.nnds of i1i s country . 

l'!lo sennntionnl idea of e Court r;v>.de r l'.bid by i mproper l'.ppointmonts 

oug!1t to be dispelled by current newspcper conjectures of r.ll the 

ror.1o tely possible nppoin tees . Firo;t, let me S!',Y t :'lll. t Mr. Roosevelt 

hcl.s nn l\l mo st l.mpi sh delight in surprir.es F'.nd innovr.tions . \1o r,w,y 

get .~. womrn Justice. \'io mcy get r. socioloe;ist who is not oven n lftwyer . 

:3ut the publicity pr.nels ~f likely cp.ndidntes nre wrong in supposing r.n 

inClll!lbent Senp.tor -- except to P. possible vacP.ncy by resign '1.tion or 

retirement. .TI!!:!1 110uld violE>.t e the Constitution. But consider the 

newsp."'per-nomi nnted possibilities- except for one or t11o ·nilo couldn't 

be c onfirmed. ~ t Ar:lericnn could be efrr'.id of oen 1 ike Hor.l3r Cummings, 

Frrnk !l'U.rp:zy , John Dickinson, JiD Lnndi s, SN!l Rosenman, Lloyd GP_rri aon , 

Jo!m :iilll'.nt, Robert Jackson, Ferdinand Pecorn, Adolph Berle , Pt-.ul Uclutt 

and Fior ellP. LE\Guardia - just to raention neArly r.ll the possibilitioe • • 
' T~ey nre certrjnly ns nbl e , competent, ler.rned, responsible and 

eli0~ble as tne nvernc~ of older men w!lo l~.ve mount ed the Supr~e Bench , 

Fran personnl contP.Ct with all of theo, I •r.ould &'VI t~".t they ~>.re fe.r 

nbovo tl1nt nver nge . Libernls? Yes, but w!u-.t does t:mt menn? To me 

it r.tot'.n& t\Ctive , E>.lert, pntriottc .AJooricPJJS to ·,J:Ior.J I would r.a confidently 

entrus t ti\Y cr.use l'.s to nny of the distinGUis:~en present Judges, 

All t:li o '!lullnbnlloo is n tempest i nn ter.-pot . It 1s tho nnguished 

bentin.; s of Old DeP.l tom-toms by gentlemen w:1o didn • t Y:nnt to see t he 

President ol~c tod di dn• t wnnt him to do wlll>.t ho promised t o do , nnd now, 

re.~.rdless of his over whelming lll£\jori ty, ·;:oulc'. ver y much like t o see h im 

s topped 1.n imo!)ing t~l'\ t :JTOr.lise , 

""\ 
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».~. t ~e ~.vo hare is just one more nocessr~y stop in the Presidont 1 s 

pltm to cr.ke DemocrP.cy •~tork. I t needs t!le support of the 'Nholo 

country. 

J -: 



THE WHITE HOUSE 

WASH INGTON 

Februar.y 15, 1937 

CONFIDmiTIAL 

1\la!ORANDUM FOR YR. EARLY: 
,.. • c, : .·._ . ,._ ~ - .. 

E. G. just advised me, in strictest con­
fidence, that Hearst bad sent a telegram to all of 
his editors killing a vicious editorial by Jiram,y 
\filli8JI1B on the President's judiciar.y proposal and 
especially directed the Washington Times not to use 
this editorial under any circumstances . Hearst's 
message was substantiall,y in this language& "I do 
not wish to crusade in this IDB.tter. 1'r int the news 
of the debate on both sides without editorial COIIIJIIent• . 

,. 
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Dear Mr. President: 

THOS. J . WATSO N 
Z70 BROADWAY 

NI!:W YORK 

February 16, 1937. 

Supplementing llG' recommendation of Mr. Owen D. Yollll8 
for appointment to the United States Supreme Court, aside from 
hls qualifications for such an eminent position, I feel that it 
would do n.:>re to stabilize thinking on the part of those people 
Who are indulging in so much criticism regarding the proposed 
increase 1n the number of Judaes, than 8ll,Yth1ng else of Which I 
can think. 

If you agree with me 1n regard to his qualifications, 
I should like to have you consider the psychology of such an appoint­
ment. 

With kindest personal regards, I am 

The President, 
White House, 
Washington, D. C, 

Sincerely yours, 

-
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Dear Mr. Preeidllnt: 

THOS . .J . WATSO N 
270 BROADWAY 

NI!:WYORK 

J'ebru&r1 16, 1937. 

I reepeottul.l.7 rec~d t o 70\l, Mr. Oven D. Young for appointm~mt to the United States Supreme Court, 

Mr. Yoane has bad a euooesstul. and broad experience in practising law in Boston for many years before he was brought to New York by the General Electric CompaJV to take charge of their lesaJ. affairs, and later to be00111e ChainiiiUl of the Board of Directors. 

I lave worked vith Mr. Young in connection with nati onal and international institutions, including the New York Federal Beserve Bank where we han 1118t for the past four years. Mr. Young has a progressive mind and a very deep appre­ciation of the chansing conditions existing in our country, and a realization that all progress lll18t c01118 about through change. I have noted, for man;r years, that when there vas ~ con­troversial at meetings where Mr. Young vas present, he baa alvaye been looked upon more in the light of a judge rather than a participant in the controversy. 

I think he bas cne or the finest judicial minds in our country toda7 1 and in rq best judgment he can be of great service to our country as a lll8lllber of the United States Supre1118 Court. 

The President, 
l&1 te IJouee 1 
"Washington, D, C • -
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\ Februa ry 19, 1937. 

Memo for the President : 

Three suggestions : 

A. JEreu ,.lt'eeting 'lli th the Senate leadership . 

Tommy Cochran provid i ng you wi th a list tomorrow of Senators 

upon whom real pressure should be put . Suggest you ask 

Leadershi p to divide up the work and report direct to you 

as to their results with these people. I t is absolutely 

important that Ashurst be given real orders as to his hear-

ings. Start them on Wednesday next 1veek if possible --

a limited time, two or three weeks in all. Time of the 

opposition to be handled by Borah as the ranking Republican 

member. 

Also would appreciate your ask!ng this 

group their opinion of Norris ' proposal to pass legislation 

requiring seven-to- two vote of Supreme Court to invalid 

legislati on . Have explained Tommy ' s view to you already . 

B. The second group of legislators in the Senate 

include Nye and Frazier, both wabbly (especially Nye) . We 

don ' t know what he is going to say Sunday night . Sur,ges t 

you ask LaFollette , Bone and Schwellenback to give you 

definite report on people they can contact . 
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c. The Farm Group -- Monday morning. SuP;gest 

you try to get them to secure offic i al action of the Feder­

ation and give them permission to spealt freely when they 

leave your conference. We have aslted O'Neil to put you 

"on the spot" as to what can oe done for agriculture 1f 

your reorgani zation does not ~0 through . 

I? 
J. R • 

• 
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r.-...,. aa, liS?. 

I ecrtte w1tb llo1q O..toal ltrio\J¥ bet....a OUI'OelftO 
tbere are two d1fflCNlt1u wlth -. ••xt ot ..uaod, at thu t.llle. 
The tint. lo tbat no two people qne both oo the pnenl •t.hod of 
..endaent or oa the 1&ncuce ot an MelldMnt. 

In pnerel, fOUl' VPN or uaod-.at haYe Meh ot th• 
ou Ntant1&l baekl.ncl 

(a) The lh•ler f¥pe wbloh clfttl to the Concr-•a an o.-r-
r1d1ng power oo Judiolal d .. leloos. 

( b) '!be propooel to tan • .., 01' OIU'tail tbe ri!bt or the 
Sapr1u Court. to paoo on ooooUtutfoneUt;y. 

( o) The \rpe ooaterrlnc opec1t1o or pnel'U power• o.-r 
•cr1oult.ure, lllnlnc and ~t.rr on the Co~J~"H. 

(d) '!be tjrpe .. tthc an ap llalt on JudiM or p\'iog th• toru 
inet.ead or life appolot.aent.e. 

ro pta t-tblrd• 'IOte, th1e y•r or ~WSt 7ea.r, on ,. \rpe or suMs 1t 18 next to 1apoe81ble. !booe ~MGple 1n tbe Ratloo 
11bo are oppooed to tbe ao4ero ti'Oild ot 10o1al and MODOilio 1ea1olat1oo realise thle and are, therefore, howl1111 their beads ott 1D fa'IOr of 
tbe eze-.-..t proo .. s. Tht~r are Joined ~ -o.r otbere 1lbo do not 
know the praoUoal cUttlaalt.l ... 

1foell,r, it an ezwA....,t 1101'0 to be p&BOed lr a t,wo.tblrdo 
'IOte of both boueeo, tble 1•r or nat, 7011 and I know perteo\l,r nll 
t!lat tbe .,.. toroN wbloh aro no• eall1Dc tor tbe uen...,t. pJ"OOeao 
wollld .t.ura &I'OIIIld and fil'at rat1t1oat1on 011 the olaple IJ'OIIDd tbat 
the.r do oot Ute the ~ar ... dnot adopted lr tbe Coiiii'O••· 
It you .. J'O Mt &I IOI'Upal.OIIO and etbioal &I 70U haj)pen to be, JOU 
oould eake flft .UUoo dollare u •a.r u rolllni ott a lol lr under­
t.ak1ng a oaapalcn to prnxt ratlt1oat1oo lr one boule or tbe t.ect.­
lature, or nx the ~or a oon.Ut.utlonal oooYODtioo in 
thlrteeo 1t.&to1 tor tbe nat !OIU' yMJ:I. r.u, IIOftt!Yo 
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• !hwefore, ., pod old triead, tv tho pi'OIIH ot NCIUUo ad abnnua, or ...- other better eoaadl.al _, TOll IIUt Job .. 1D oollf1nlnc ourMl~N to th4t l.,Ulat.i~• ..t.bo4 oE ...n., tho Ud.W ftatoe hOII wbat proeh• to boa 1lW.UoD of lutabll11ir ad 1wi01U1 lllll"'lt. lt .. do DOt he•Alo OUI' IN'tll ADd IIIIJIIOGO probl .. tr oout.ruoU.,. aou. du1Jic tho un tour 71an. I u DOt. wttUn1 to take tho pablo end I do not thlDk tho •uon 11 dth.r. 

Boaorablo ata.rl .. c. JW-ltncb .. , 
l1 1ftll tu Street, 
••• York, 1. t. 
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8URUNGHAM, vt:I!:DER. CLARK & HUPPER 
Cf4AM.a C . .... WOM'M -WA:HTuo­COUN8CI.. 

• 

..oecoc: H , NU"'Eit 
CIWJNCCT t , cu....t ._ ...... _ 
cvncn MA.ett.N 
oa.oc".~ 
lltAT -oG0 4U.C1f 
-'OHN '-GALEY 
A.oHOWMO IICCLY ........ ... ...... 
C:\IOCIIIC. IIIIIOC:W.OOO 

Dear Miss Le Hand: 

27 W II.UAM 8T1UCT 

Nr:wvo"K February 19, 1937 

Thank you for passing on my lettep to the President 

for the Homer Folks dinner . The letter came along in due 

course and was well received last night at the dinner . 

And now will you do as much for me with this letter, 

which is far more personal? 

Sincerely yours , 
c..·---~-4. . ..1 

CCB: A 

Enclosure 

J 
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8 URLIHGHAM, VEEDER, CLARK I. HUPPER 

11101-Qoc N. M~lll 
CHAUHCCt' t , ClAWil 
C*""" IIUIIlUNOK.\M 
EVEIItCTT MAaror 
OCOlltOCM.~ 

"""~AU.CH 
.lOft .. .... G.&l.a' 
A . ..OW.I<ItO H~&LY 
'WIL&.lAM .J. OCNI 
CUOCMC. \ltllDitllnlfOOO 

CAA~ ADOAC.&el iiiOI.YCNIP'ON 

Dear Franklin: 

27 WILUA!o4 enu;cT 

NltWYORK 

~C.~MNI 
V/ltif W'CHttN va:DCIIt 

C-OUM.8CL 

February 19, 1937. 

I haven ' t bothered you for qui te a spell . 

You can•t feel more strongly than I about the ma­

jority opinions, especially AAA, Minimum Wage and Robert s J •s. 

silly talk about railroad pensions . BUT I don ' t l i ke your 
-==--

method . I suppose you are in a hurry and this is your Con­

gress . It's all very well t o refer to pr evious changes in 

the size of the Court . Only one involved a desire to affect 

decisions of the Court - the appoi ntment of Bradley and Strong 

by President Grant in 1869 and there is still considerable doubt 

and confusion about that episode)Which, however, has always been 

reg~raea a s more or less scandalous and d iscreditable to Grant . 

Let me give you a plan that would work : 

1 . Pass the r etirement bill so that no justice can ) 

be treated as scurvily as Holmes was . 

2 . Pass a joint resolution (Burke ' s perhaps - I 

have not seen the text) for an Amendment maki ng retirement at 

75 compulsory. 

This , however, should not apply to the pr esent s i tting 

justices . I am confident that if such a joint r esolution is 

passed, all the justices over 75--Brand~s , Hughes , Van Devanter 

and McReynolds--would retire without waiting for the adoption 



- 2-

of the Amendment itself, which might t ake six months to a 

year . It would not be decent for them to hang on after 

Congress had adopted such a r esolution. I t old this to 

Molly Dewson this morning, and she said "Produce their 

signatures and I will believe it" .J 

CCB: G 
~c--~Y-o_u_r~~w~<'---~~~~--~-~~7~--·------
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<e.ffirt gf~~lm:•uv <ltntral / 

W'uf1aag.txm.B.GI. 
lfaroh 8. -19.'37 

IT dear lfr, Presidentc 

The Supre .. Couct at its session todaT rendered no 
decisions in Government cases pending on the merits , 

The Court denied petitions for writs of' certiorari 
filed by opponents in seven cases. The only one of' these peti­
tions which is of ps.rticulsr interest was that in Halated L. 
Ritter .,., United States. In this case a suit was f'iled in the 
Court ot Claias by the petitioner, who was tol'llerly a United 
States District Judge tor the Southern District of' .F1orida6 to 
recover sal.ary' accruing atter a judgment of impeachlllent bad 
been pronounced against him by tb.e Senete ot the United States. 
The Coart of' Claims, in dismissing the suit, held that tb.e 
Senate was the sole tribunal for the trial of' impeacluaents 
and that i ts judgment ot impeacblllent could not be reviewed or 
collaterally attacked in any court, Although the question in­
Tolved was cibviouszy an important one, the Supreme Court re­
fused to review the case by de~ the petitioner's applica­
tion tor a writ of' certiorari, presUIIIIlbly on the ground that 
the constitutional question involved was one as to which the 
Senate bad exclusive and final jurisdiction. The Senate Com­
mittee on the Judiciar,y expressed the desire that the Depart­
ment oppose tb.e granting of' a writ of certiorari in this case . 
Our opposition was baaed upon the ground indicated above, which 
the Department considered a valid objection to the granting of 
the writ. 

The Supreme Court today decided to review a case in­
volving tb.e constitutionality of the Alabama Unsmpl.~ent Insur­
ance Act (Car!ichael v, Southerp Coal & Coke CO!!!'!l!lJlY , 

The President, 
The llhite House, 

Washington, D. c. 

Attorney General. 

, 
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JAMU A.. I'A"LIIY 

C:N.AI.M.AN 

WA"Y W. OIIW80N 
Yfea<HA"'MA.N 

Ps F ·. ~ C--.A-

., 

DEMOCRATIC NAnONAL COMMITTEE 
NOTKL a iLTMORK 

NIEW Y61'1K CITY 

Jlaroh 19, 193'1 

Honorab~ e Franklin D. Roosevelt 
Warm Springs, Georgia 

MY dear Mr. President: 

0~ course you are going to win 
on your Court plan. There~ore you will be 
looking for strong liberals to appoint to the 
Court. 

Lucy Mason says that E. Marvin 
Underwood ot Atlanta, Georgia wo~d be in her 
opinion the best person trom the South. 

Very sin cerely yours, 

~~,. . 
MWD:HAK .Miss Mary W. Dewson 

M UIIUlA'f H 1u. &.7400 l 

• 



• D. Bun . Ck'l'.ad, Ohio 
nTH BuNOita, Madltoa, Wla.. 

' 

NATIONAL C ONS UMERS' L EAGUE 
U6 FifTH AVENUE 
NEW YORK, N.Y. 
'l'a.uaoa at WAnn• P.l,lO 

H__,Pn_ 
Jo•u G.u.tt.AV l11001:1o C..b..W,... Mua. 
H~ Yk#-Pr,.um. 

Jh.1a Baow• 8oeton, Jria_... 
u. Eow.uo P. CoaTta.u, W&Uiaatca. D. C. 

C. EWAifVU.IXITMWo Proridcote. R. I. Wu. SAwvu. S. Fa-..., Pbiladdpr.lab, h. 
P'a&J X Fa.AtUCYVa f u . Ca.mbrid.tt. Wa.u, 
}O&UHntx Got.Dw.u~t, Harttd&lt1_N, Y, 
Mu. R. P. H.u.uc:x, LoutnlJJt, Ky. 
]OHN HAY>eat UOLWlt. New York, N.Y. 
M'u. B. B. Muwrou, Richmond, Va. 
ld~ W. L. MvlliO<v, Bitmlntlbam. Ala. 
lluav R. lhJ&UY', Wdlcalq, llua.. 

'fdl jtAnOW.U. C0Jft0 W&U0 J.&AGVa II .... UVCATIOX.U. 
VOYlWIN1' JIOOtiiO&O alf kAY, JJ9f, TO AWAXIUt COXI UMIU0 tJf,......,. Ia f"HIII &UPOX&Iau.tTY 10 1 COJfDinOWI OJCJ:IIU 

Ou.ca A I 80TT, Uolwe:rall)' of aJcuo 
JoNwll. Coa~a~ou, UDl"I'Cnit7 of Wt.cou~.a 
ltvuo l'unaa. Yale Ua.lvtnity 
h .. c P. Cu••"1~olftnlty of Nortb <AtollAa 
Auca H.uu..r.TOIII, Hunrd Vah•tnit:y 

WHtCR 00001 AU WAD. AWO DIITati.UHD, 
w.u.TOW H. BAMJLTOM, Yale UotvenJt, 
J•co• H. Hor.unn , John• Hofklm Ual ... enht r aul: L. McVav, Uol•cnJtyo Xmtudq 
]OUAJt llous, Ualver•ltr or Souda CuoUa.a 
W·•w..v A. Natwow. Smltl Col'-c 
)t.MICA 8. Paaono, Uc:t•enlt)' ol Callfor:ala 
RotCOa Povx~. Runrd UaiYtnhy Jo•• ~ R.v.u, Call:aollc ua.J.,....Ity Wu. F'ttDUJ.C'It Nua,._.,, New Yortc. N.Y. 

)h..L Fu.x-xu~C 0 . ROOI&VIl.!t Wathinrtou, D. C. 
NATH£W StU.U't, New York~ N.Y. 
Roun S.zo~. New York. N, Y. 

'£,, R. A. S I UOWAN. Columbia Unlvcnlty 
Suw.•n H. Sc.ICHTal , H&rnrd UaJvcrsh)' 
W.u.Tu F. wu .... coa, CoroeU UaiYenitr 
ll.u.Y E. Wooc.uY, ML Holroka Colltp M1.1. M. R. Tavwaou.. Pof"ttaQ~~ Ott. 

Wu. LA-o-a.t. C. Wrw.._.._., WUD.IQI'UIIl, D-. C. 

Dear Molly: 

That was 
ther e will be 
enough of it . 
long time . 

l!aroh 10 , 1937. 

the right sort ot a board meeting, wasn't it? 
fireworks later . Thank goodness the board 1s 

I do not feel lonesome at board meetings as 

!day be 
1n earnest , 
I did for a 

This letter is about a judge - the only judge i n the south that I personally know that I would be willing ancY glad to see on the Supr eme Court. I have been so afraid tha~ some of the prominent southern 
politi cians might finally land on that Court. - horrible thought and a McReynolds history repeated - that I have deliberately searched for liberal southerlt lawyers and judges . 

The only one I have found of Supreme Court caliber 1s federal judge E. Marvin Underwood of Atlanta. Pauline <>oldmark knows him too and admired his work for the Adamson 8 hour law in 'l11lson 14i day. 

When Judge Underwood was appointed to the bench in Atlm ta in 1931 liberals , labor, lawyers, civic bodies - all hailed the an>ointment with delight . It was a perfect appointment and has proved so . 

Under the Wilson administration, Judge Ul:lderwood was Assistant 
Attorney General , Uaroh, 1914 , to September, 19171 Solicitor· General of the Railroad Administration, April 15 , 1919 , to August 15 , 1919 , 
and then General Counsel of the Railroad Administration to June 15 , 1920 . 

1 wangled this information out of hUn ~hen I was dining in the 
Underwood home in Atlanta recently. Flis record is one easy to look 
up before he was a federal judge and afterwards . He must be about 50 years old, maybe 55. Sterl1ag character, social understanding, 
strong New Dealer . Obvi ously in sympathy with the court liberalizing movement , though properly cautious in disoussu~ it . I got his sympathy 
with it also from whit his wife said on the subJect - evidently reflecting his opinion, as she wouldn ' t have had one of her own on that sub,ject . 

Now remember , Molly darl ing, i f a southerJer gets appointed to that Bench, v;ork for a real progressive and an honest man and I am nominating that man . ~his is a private affair of my own and. a secret. Don' t want it to get back to the Underwoods . Good night - blessings to you . 
Yours ..-.a 
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<e.ffiu D£.tlftNJm:u:ev Cltntrd 

~ll.Ql. 

IIBrcb 29, 19.3'7 

., dear llr. Preeidat• 

.l Daber ot bportant deciaiona were relldend b7 the 
Supreme Court at ite aeaeion toda7. 

Ot the opiJdona handed doe b)- the Court ill ouee ill .tUch 
the Gove1'11118nt wu a party or parUcipated ill oral are,_nt tour 
op1D1one were favorable to the Govermaent aDd two adveree. 

The •JoritT aDd d1111eut1Dg op1Dious ill the cue of !I!! 
CoyHJ Hotel Co. v. Parrieh• i.DYolviDg the conatitutioMHt7 of the 
Waahillgton atatute pro'f1d1ng •1n1una wagea tor WOMn, are alrea4T 
1n 72ur bande. There are no particular coaenta to .aka aa the argu­
ments pro aDd con are lcDown to TOU. the dec111on arka a coapleta 
reftrllal ot the Court'• decieioa in •runs v. Cfb1Jdm'• loppital. 

The cue of Jirgln1en J!e1l!!V Co. v. Sutea T!dtration 
lo. 40 illvolTed the Second BailRT lAbor Act. The railroad wu en­
joilled 'b7 the lower court tr011 1nterter1Dg with the organization ot 
ite elllplo,"eea, waa required to treat collecUTeq with ita .. plo;reee' 
repreeentatifta, IUid the ra11Jra71a objection to the Act u beiDg 
'be70nd the c~roe ponr becauae it cOftred all 811pl078e• reg~ 
lese ot their occupation and u being Tiolatift of the P1tth AMnd­
ment becauae of an illterterenoe with the riibt to contract, waa 
oftrruled. 'the decree 1IIUI ~ 'b7 the Sqpume Court tode.T• 

!he rail~ arpecl two aiD contentional (1) That there 
waa no lepl sanction to coapel. the rail~ to treat with the repre­
nntatifta ot ita npl07WeiiJ and (2) that illaotar u the Act atteJ~Pted 
to regulate labor relationa between petitionar and ita back-shop 
empl0781111 it waa not a regulation ot interetate co.MroeJ and it it 
nre held to be a regulation of interstate oo~~~~erce 1 t waa un.lawtul. 
aa a denial of due process. 

The Court said that "denial b)- rallW&T NMge111ent of the 
authorit7 ot repreaentat1Tea chosen b7 their elllpl07"a1 waa a prol1tic 
eouroe of dispute. 'the Court construed the decree aa requiring col­
lectin berp1n1ng with the •authorised representatives of the 

~ 
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•l!pl01M•·• !he ••tatute aDd the c!Hr• are •'NCI at MOU1'1Ac Mtt.le­
•nt of labor dilpute1 b7 jnctgafng collaotiTe bup1ning with the 
true repreMDtetive of the ellpl.OJH8 ud b7 JlNT•t.lng IQOh barp1n1ng 
with u;r who do DOt zepreMDt tbea.• !he deer• pend.tted barpining 
with iMJ:Yidual•. !he Court pointed oa.t that t.h11 •• barpbing tor 
iDdindual richt• aDd that the deorH ~ forbade collectiTe bar­
pining with azrr ucept the dul7 cho11e11 repreaentatiTea ot the .. 
pl.oy.ea. 

In S9P11nW T. lJD.1ted Stattl tha Court upheld the ftlidi ty 
ot Section 2 ot the Rational Pireeru Aat which iapolea an enm!l] 
license tax of $200 on dealers 1D sawed ott ahotguna aDd ai•ilar tire­
aru. Tbia waa one of the aeries of acta concerning crime and cr11111Dal. 
•thode. The opinion auatained the right ot the P'edaral 0oTel'D8ent to 
tax dealings 1D thea• articles. 

In !right"'· Vinton Branch of N!t Mounta1p Tru!t Bank of 
Hoanoke. Virglph. et al the Court held thet the new Frader·Le•b 
Act bad re.oTed the objectionable features of the origiDal 1tatute 
and tbat the relief exteudtd under the no Aat to the farmers under 
the baDlcrapto7 cl.auae of the Constitution did not deprive the aecurtd 
crtditor of his property without due process of law. 

In Vpited St&tea v. G!crp w. Rorria the Court held that 
under the Federal statute deti.nlng perjury retraction doea not 
ll!Utralil! falae teati.,uy- preno~ gl.Ten and exculpate the wi tn.aa 
of bis crille. Thia ia a cut which grew out of the attel!pt by political 
tricltar;r to defeat Senator Iio=ia of Rebraalta at the Republican primary 
1D 19.30. 

. . 
UDder the ReTeDue .Act of 1918 a reorganisation tranaaction 

wae nontaxable unlees ceah waa paid tor the aal!te in whole or in 
part. In the case of Co¥ aaioner of Int£pel R!TtJDl! Y. Ttx=f•!!Jl 
Oil Co. the Board of fax Appeals found that a aall a.ount of the 
purcbaae price waa paid 1D cash rather than etock. The Circuit Court 
of .Appeals was of the Titw that this 1'1Dd1ng was without support in 
the e~ence. The Supre11! Court reached the ..- concluaion. 

Other 0oTel'D8ent caste decided were Vpitt4 Statea v. "'df nn 
and ••tcan Propeller & •nutactudng Co. "'· V!lited Statee. In the 
tirat caet, a Qove~nt life insurance caae, the Court1a decision waa 
faTOrablt, whereas in the aeoond caee, a tax case, the deoillion was 
untaYorable. 

In Stegrd •ohipe Co. "'· Dana. Collector of Izrt&pel 
RtTenue the Court cranted certiorari to r&Tin the conatitutionallty 
of the taxes i11p0sed by ifitle II of the Federal Social Security Act 
and set the e&l! tor hearing f =sdiatelT toUowiDg the cases of 
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Ctnrl,00•el, Attorpry Gtneral, ot tJ•bey .,., 8ollthern 0oa1 m' Cp!r• 
~· aDd Qnl t Stata Paper Cor!?9!'8tlop. ilrYol"fillg the T&lid1t7 ot the 
Alabama 1Jn4ap107MJ1t Iuuranoe Act. 

In tleTeD other cases petltlou b)r oppouents tor certiorari 
qre granted in one case aDd ct.nitd in ten, 

Res}iecttul..l7, 

~~ 
Attorne7 Gene~ 

'!'he Pruict.nt, 

The 11hite Houae, 

Waahington, D. C. 
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SUPREME COURT OF THE UNITED. STATES. 

No. 293.-00TOB£& TEBJo!, 1936. 

West Coast Hotel C.o mpany, Appellant,}A 1 fr th S ppea om e u-
. vs. . . preme Court of the 

Ernest ParrJ~~- andif Els1e Parr1sh, State of Washington. 
1lllf w e. 

I 
Ilk Chief Justice HuoRES delivered the opinion of the Court. 

This case presents the question of the constitutional validity of 
the minimum wage law of the State of Washington. 

The Act, entitled "Minimum Wages for Women", authorizes the 
fixing of minimum wages for women and minors. Lawa of 1913 
(Washington) chap. 174; Remington's Rev. Stat. (1932), sees. 
7623 el seq. It provides: 

· "Section 1. The wellare of the State of Washington demand' 
that women and minors be protected from conditiom of labor which 
have a perniciollS effect on their health and morals. The State of 
Washington, tlterefore, exercising herein its police and .sovereign 
power declares that inadequate wages and unsanitary conditions of 
labor exert such pernicious elfect. 

"See. 2. It shall be unlawful to employ women or minors in any 
industry or occupation within the State of Washington under con­
ditions or labor detrimental to their health or morals ; and it shall 
be unlawful to employ wom~n workers in any industry within the 
State of Washington at wages which are not adequate for their 
maintenance. 

"Sec. 3. There is hereby created a commission to be known aa 
tho' InduHtrial Welfare Commission' for the State of Washington, 
to eslnblish such standards of wages and conditions of la9or for 
women and minors employed within the State of Washington, aa 
Ahall be held hereund(lr to be reasonable and not detrimental to 
health nnd morals, and which shall be suJilcient for the decent 
maintenance of women". 

Further provisions required the Conunission to ai!Cert&ln tho' 
wages nnd conditions o.f tabor of women and m.inors witltin the 
St.ate. Public hearings were to be held. If nfter invest.igation the 
Commil)Sion found that in any occupation, trade or industry the' 
wages paid to women were "inadequate to supply them necessary 

• 

' 
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cost ot living and to maintain the workers in health", the Com­
mission was empowered to caD a conference of representatives of 
employel'll and employees t{)gether with disintere&ted persons repre­
senting the public. The conference wes to recommend to the Com­
mission, on its request, an estimate of a minimum wage adequatt 
!or the purpose above stated, and on the approval of such a recom­
mendation it became the duty of the Commission to issue an obliga­
tory order fixing minimum wages. .Any such order might be re. 
opened and the question reconsidered with the aid of the former 
conference or a new one. Special licenses were authorized !or tM 
employment of women who were "physically defective or crippled 
by age or otherwise", and also for apprentices, at less than tho 

·prescribed minimum wage. 
By a later Act tl1e lt1dustrial Welfare Commission was abolished 

and its duties were assigned to the Industrial Welfare Committee 
consisting of the Director of Labor and Industries, the Supervisor 
of Industrial Insurance, the Supervisor of Industrial R-elations, 
the Industrial Statil!tician and the Supervisor of Women in In­
dustry. Laws of 1921 (Washington) chap. 7; Remington's Rev. 
Stat. (1932), sees 10840, 10893. 

The appellant conducts a hotel. The appellee Elsie Parrish was 
employed es a chambe=aid and (with her husband) brought thi!J 
suit to recover the difference between the wages paid her and t11e 

' minimum wage fixed pursuant to the state law. The minimum wage 
'wu $14.50 per week of 48 hours. The appellant challenged the act 
es repugnant to the due process clause of the Fourteenth Amend­
ment of the Constitution of the United States. The Supreme Court 
of the State, reversing the triai court, sustained the statute and di­
rected judgment for the plaintiffs. Pan~h v. West Coast Hotal 
Co., 185 Wash. 581. The cese is here on appeaL 

The appellant relies upon the decision of t:his Court in Ad kiM v. 
Children's Ho.tpital, 261 11. S. 525, which held invalid the District 
of Columbia 1\finimum Wage Act which was attacked under the due 
process .elause of the Fifth Amendment. On the argument at bar, 
counsel for the appellees attempted to distinguish the Adkins case 
upoll Ule ground that the appellee was employed in a hotel and that 
tl1e business of an innl<eepcr was aft'ected with a public interest. 
That effort at distinction is obviously futile, as' it appears that in 
one of the eases ruled by tbe Adki•M opinion the employee was a 

., . 
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wcim.an employed as an elevator operator in a hotel. .ddkinf v. 
Lyom, 261 U. S. 525, at P· 542. 

The recent case of Morehead v. New :York e:~: rel. Tipa.ZM, 298 
U. S. 587, came here on certiorari to the New York court wbieb bad 
held the New York minimum wage act for women to be invalid. 

( 

A minority of this Court thought that the New York statute waa 
distinguishable in a material feature from that involved in the 
AdHns case and that for that and oth.er reaaons tho Ne'f York 
statute should be sus tallied. But the Court of .Appeals of New) 
York had said that it found no material difrerence between the two 
statutes and this Court held that " eanin of the statute" aa 
llxed bz the decisiQn of the stete court "mu~t bo aoce11te ore aa if 
t,!!e meaning hod been specjfiMily expressed in the enactmept!'. - rd., 
p. 609. That view led to the affirmance by this Court of the judg­
ment in the Moreheail. caae, aa the Court considered that the only 
question before it waa whether the Adkin$ eaae waa distinguishable 
and that reconsideration of that decision had not been sought. 
Upon that point the Court said: "The petition for the writ sought 
review upon the ground that this case [Morehead] is distinguish­
able from that one {Adkins]. No application baa been made for 
reconsideration of the constitntional question there deeided. Tho 
validity of the principles upon wbieb that deeision rests is not chal­
lenged. This court confines itself to the ground upon whieb tho 
writ waa aaked or granted. . . Here the re\iew granted waa no 
broader than that sought by the petitioner . . . He is not en­
titled and does not ask to be heard upon the question whether the 
Adkin$ caae should be overruled. He maintains that it may be 
distinguished on the ground that the stetutes are vitally dissimi­
lar". I d., pp. 604, 605. 

We think that the question which waa not deemed to be open ) 
in the Morehead case is open and is neeessarily presented horo. 
The Supreme Court of Washington has upheld tho minimum wage 
statute of that State. It has decid.ed that the statute is a reason· 
able exercise of the police power of the State. In reaching that 
conclusion the state court has invo.kcd principles long established 
by this Court in the application of the Fourteenth .Amendment. 
The stete court has refused to regard the decision in the Adkins 
case aa determinative and has pointed to our deoision.a both before 
and since that case as justifying its position. We are of tho opinion 
that this ruling of the state court demands on our part a rcex· 
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amination of the Adkim case. The importance of th& question, in 
which many States haVlllg similar lawa are eoncerned, the eloee 
division by which the decision in the Adkin,s case was reached • 
and the economic con.ditions which have supervened, and in the 
light of which the reasonableneas of the exercise of the protective 
power of the State must be conaidered, make it not only appro­
priate, but we think imperative, that in deciding the present ease 
the IJUbjeQt should receive f resh consideration. 

The historY of the litigation of this question may be briefly 
stated. The minimwn wage statute of Washington was ,enaeted 
over twenty-three years ago. Prior to the deois.ion in the instant 
case it bad twice been held valid by the Supren1e Court of the State. 
Larsen v. Rice, 100 Wash. 642.; Spokane Bote! Co. v. Y<nlon(ler, 118 
Wash. 359. The Washington statute is essentially the 88Dl6 as that 
enacted in Oregon in the s81lle year. Laws of 1918 (Oregon) chap. 
62. The valic1ity of the latter act was sustained by the Suprenle ' 
Court of Oregon in Stetner v. O'Hara, 69 Ore. 619, and Simpson v. 
O'Hara, 70 Ore. 261. These cases, after reergwnent, were afllnned 
here by an equally divided court, in 1917. 248 U.S. 629. The law 
of Oregon thus continued in effect. The District of Colwnbia Min· 
imwn Wage Law (40 Stat. 960) was enacted in 1918. The statute 
was sustained by the Supreme Court of the District in the Adkim 
ease. Upon appeal the Court of Appeals of the District ftrat af. 
firmed that niling but on rehearing reversed it and the case came 
before ihia Court in 1923. The judgment of the Court of Appeals 
holding the Act invalid was affirmed, but with Chief Justice Taft., 
Jl{r. Justice Holmes an.d Mr. Justice Sanford dissenting, and Mr. 
Justice Brandeis taking no part. The dissenting opinions took the 
ground that the decision was at variance with the principles which 
this Court had frequently announced and applied. In 1925 and 
1927, the similar minimwn wage statutes of Arizona and Arkan8118 
were held invalid upon the authority of the Adkim case. The 
Justices who had dissented in that case bowed to the ruling and 
Mr. Justice Brandeis dissented. M1~rphy v. 8Grd6!!, 269 U. S. 530; 
Donh4m v. West-Nelson Co., 273 U. S. 657. The question did not 
como before us again until the last term in the Moraheoo case, as 
already noted. In that case, briefs suppo~ting the New York stat· 
ute were submitted by the States of Ohio, Connecticut, Dlinois, 
Mas8acbusetta, New Hampshire, New Jersey and Rhode Island. 298 
U. S., p. 604, n.ote. Throughout this entire period the Washington 
statute now under consideration b.as been in force . 

• 

• 
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The principle which must control our decision is not in doubt. 
The constitutional ' provision invoked is the due process claUBe of 
the Fourteenth Amendment governing the States, 88 the due process 
clause invoked in the Adkins case governed Congress. In each case 
the ':iolation alleged by those attacking minimum wage regulation 
.for women is deprivation of freedom of contract. Wbat is this 
freedom f The Constitution does not speak of freedom of contract. 
It speaks of liberty and prohibits the deprivation of liberty wit11out 
due process of law. In prohibiting that deprivation the Conatitu· 
tion does not recognize an absolute and un'controllable liberty. 
Liberty in each of its phases bas its history end connotation. But 
the liberty safeguarded is liberty in a social organization which re­
quires the protection of law against the evils which menace the 
health, safety, morals end welfare of the people. Liberty under the 
Constitution is thus neeessarjjy subject to the restraints of due 
process, and regulation which is reasonable in relation to"its subject 
end is adopted in the interests of the co=unity is due process. 

This essential lim.itation of liberty in general governs freedom of 
contract in particular. More than twenty-live years ago we set 
forth the applicable principle in these words, after referring to the 
eases where the liberty guaranteed by the Fourteenth Am.endment 
had been broadly de6Crihed. :' 

"But it was recognized in the eases cited, as in many others, that 
freedom of contract is a qualified end not en absolute right. There 
is no absolute freedom to do as one wills or to contract 88 one 
chooses. The guaranty of liberty does not withdraw from legisla· 
t.ive superYision that wide department of actiYity which consists of 
the making of contracts, or deny to government the power to pro­
vide restrictive safeguards. Liberty iJnplies the absence of arbi· 
trary re~~traint, not i=uoity from reasonable regulations end p ro­
hibitions imposed in the interests of the eo=unity". Ollicago, 
Bur!ingttm & Q"incy B. B. Co. v. McGuire, 219 U. S. 549, 565. 

This power under the Constitution to restrict freedom of contract 
bas had many illustrations.• TJJat it may be exercised in the public 
interest with. respect to contracts between employer and employeo 

1 Allgeyer v. Louialonn, 165 U. 8. 578; Loehnl\r v. New York, 198 U. B. 4G; 
Adulr v United Stntea, 208 U. S. 161 . 

• Munn •• llllnoio, 94 u. s. us; llnilrond CommiBOi?n o ••••• uo u. a. 307; 
WUieo• 11. Oonsolidntcd Gn• Oo., 212 U. S. 19; Atkm v. KM&BO, 101 U. 8. 
207; Mugll\r v. KnuaM, 123 U. S. 6Z3; Orowloy v. Ohrlettnoon, 187 U. S. 86; 
Gundling v. Cblengo, 177 U.S. 183; .Booth v. Tllinolo, 184 U. B. 42~i Schmid· 
Inger v. Ohieogo, 226 U. S. 578; Armour v. North Dnk~tn1 240 u. B. 510'; 
Nntlonol Flro lnaumneo Co. v. Wn11bcrg, 260 U. S. 111 Krull co v. Now York, 
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is undeniable. ThllJ! statutes have been sustained limiting employ­
men( in underground mines and smelters to eight hours a day 
(Holde~ v.f Hardy, 169 U. S. 366); in requiring redemption in cash 
of store orders or other evidences of indebteditess issued in the pay· 
ment of wa:ges (KMZville Iron Co. v. Harbison, 183 U. S. 13); in 
forbidding the payment of seamen's wages in advance (Patterson 
v. Bark. Ettdora., 190 U. S. 169) ; in making it unlawful to contract 
to pay miners employed at quantity rates upon the ba.sls of screened 
coal inStead of the weight of the coal as originally produeed in th~ 
miM (McLean v. Ark.a.nsas, 211 U. S. 539) ; in proJ1ibiting contrMte 
limiting liability for injuries to employees (Chicago, Burlington & 
Qumcy B. R. Co. v. McGuire, StLpra); in limiting hours of work of 
employees in manufaeturing esteblisbments (Bunmno v. Oregon, 
248 U. S. 426}·; and in maintaining workmen's compensation laws 
(New York CentraL B. Co: v. White, 248 U. S. 188; Mountain 
Timber Co. v. Washinotcm, 243 U. S. 219). In dealing with the re­
lation of employer and employed, the legislature has neceaa.srily a 
wide field of discretion in order that there may be suitable protec­
tion of health and safety, and that pe&.Cle and good order may be 
promoted through regulations designed to insure wholesome condi· 
tiona of work and freedom from oppression. Chic4.go, Burli~tcm 
& QuiMY B. R. Co. v. McGuire, supra, p. 570. 

The point that bas been strongly .s~essed that adult employees 
should be deemed competent to make their own contracts waa de· 
cisively met nearly forty years ago in Hotdtn v. HMdlJ, fUpra, 
where we pointed out the inequality in the footing" of the parties. 

\Ve said (Id.., 397): 
" The legislature has also recognized the fact, which the experi· 

ence of legislators in manY States has corroborated, that the -pro· 
prietors of these establishmente and tbeir operatives do not stand 
upon an equality, and that their interests are, to a certain extent, 
conflicting. Tho former natm·ally desire to "'ltain as much labor 
as possible ,from their employes, while the latter are often induced 
by the fear of discharge to conform to reg\tlations which their 

204 U. B. 292; Ye~r ~.Dysart, 207 1!. s. 640; Libnrty Wnrchouae Co•np,ny •· 
Burley Toboeeo Growers' Aosoeialion, 276 u. S. 71. 97; B.lgblnnd ~. 'Ruaacll 
OAr Co. 279 U. B. 253, 261; 0 'Gormnn •·· RIU'tford rnouroneo Co .. 282 U. B. 
240, 251!· Hnr<lwnro Insurnneo Oo. ~. (lllddon Co., 284 U. 8. ).61, 157; Pnckor 
Corpornt on u. Utnb, 285 U. 8. 95, 111; BtophoJtOon u. Binford. 287 U. B. 251, 
274 · Hnrt.ford Aecldont Oo. ~. Nelson Co., 291 U. 8. 352, 860; Potoroon 
Da.klng Co. "· BryiUI, 290 U. B. 670; Nobbl~ ~. New Yor~, 201 U. 8. 502, 
527·520. ·, •i I ,, o.:L.l!.l 

' 
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judgment, fairly exercised, would pronounce to be detrimental to 
their health or strength. In other words, the proprietors lay down 
the rules and the laborers are practically constrained to obey them. 
In such cases self-interest is often an Wl.'!afe guide, and the legisla­
ture may properly interpose· ita authority". , 

And we added that the fact "that both parties are of full age 
and competent to contract does not necessarily deprive the State of 
the power to interfere where the parties do not stand upon an 
equality, or where t.he publie health demands that one party to the 
contract shall be proteeted against himself". "The State still re­
tains an interest in his welfare, however reckless he may be. The 
whole ill no greater than the sum of all the parts, nnd when the 
individual health, aafety and welfare are sacrificed or neglected, tho 

State must suffer". 
It is manifest that this established principle is peculiarly ap­

plicable in relation to the employment of women in whose protec­
tion the State has a special interest. That phase of the subject 
received elaborate consideration in MttUer v. Oregon (1908), 208 
U. S. 412, where the constitutional authority of the State to limit 
the working hours of women was sustained. We emphasized the 
consideration that "woman's physical structure and the perform­
ance of maternal functions place her at a disadvantage in the 
struggle for subsistence" and that her physical well being "be­
comes an object of public interest and care in order to preserve 
the strength and vigor of the race". We emphasized the need of 
protecting women against oppression despite her possession of con­
tractual rights. We Said that "though limitations npon personal 
and contractual rights may be removed by legislation, there is that 
in her disposition a.nd habits of life whieh will operate against a 
full assertion of those rights. She will. still be where some legisla­
tion to protect her seems necessary to secure a realo equality of 
right". Renee she was "properly placed in a class by bel'l!clf, and 
legislation designed for her protection may be sustained even when 
like legislation is not neccasary for men and could not be SU&­

·tained". We concluded that the limitations which the statute there 
in question "placed upon her contractual powers, upon her right 
to agree with her employe~ as to the time she shall labor" wore 
"not imposed solely for her benefit, but also largely for tho bene6t 
of all". .Again, in Qu.ong Wing v. Kirke11daU, 228 U. S. 69, 68, 
in referring to a differentiation with respect to tho employment of 

' 
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women, we said that the Fourteenth Amendment did not interfere 
with state power by creating a. "fictitious equality". We referred 
to recognized classifications -on the basis of sex with regard to hourtl 
of work and in other matters, and we observed that tho particular 
points at which •that difference shall be enforced by legislation were 
largely in the power of the State. In later rulings this Court SUS· 

tained the regulation of hours of work of women employees in 
Ritey v. Massaclt1tsetts, 232 U. S. 671 (factories), Miller v. Wilson, 
236 U. S. 373 (hotels), and BdsJey v. MoLa1117luin, 236 U. S. 885 
(hospitals). 

This array of precedents and the principles they applied were 
thought by the dissenting Justices in the AdkiM case to demand 
that .the minimum wage statute be su.~tained. Tho validity of the r 
distinction made by the Court between a minimum wage and a 
muimum of hours in limiting liberty of contract was especially 
ahallenged. 261 U. S., p. 56~. That challenge pei'Sists o.nd ill with­
out any satisfactory 8llSwer . .Aa Chief Justice Taft observed: "In 
absolute freedom of eontra.ct the one term is as important as the 
other, for both enter equally into the eonsjderation given and re­
ceived, a restriction as to the one is not greater in essence than the 
other and is of the same kind. One is the multiplier and the other 
the multiplicand". And ~1r. Justice Holmes, while recognizing 
that "the distinctions of the law are distinctions of degree", could 
"perceive no difference in the lcind or degree of interference with 
liberty, the only matter with which we have any concern, between 
the one case and the other. The bargain is equally affected which­
ever half you regulate". I d., p. 569. 

One of the points which was pressed by the Court in support,. 
ing its ruling in the Adkin$ case was that the standard set up 
by the District of Columbia Act did not take appropriate account 
of the value of tbe services rendered. In the Morehead case, the 
minority thought that the New York statute had met that point in 
its definition of a "fair wage" o.nd that it accordingly presented 
a distinguiahable feature which tho Court eouJd recognize within 
the limits which the MoreMad. petition for certiorari was deemed 
to present. The Court, however, did not take that viow and the 
New York .A,ct was held to be essentially the same as that for the 
District of Columbia. The statute now before ns is like tho latter, 
~ut we are unable to conclude that in its minimum wage require-
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ment the State has Passed beyond th~ boundary of its broad pro­
tective power. 

The minimum wage to be paid under the Washington statute is 
ll.xed after full consideration by representatives of employers, em­
ployees and "the Pllblie. It may be assumed tbnt the minimum wage 
is futed in consideration o£ the services that are performed in tho 
particular occupations under normal conclitions. Provi.sion is made 
for special licenses at less wages in the case of women who are in­
capable of f ull service. The statament oi Mr. Justice Holmes in the 

.Adkin$ case is pertinent: "This statute does not compel anyb«ly 
to pay anything. It simply forbids employment at rates below 
those fixed as the miniml!m reqllirement of health and right Hving. 
It is safe to RSS!!me that women lvill not be employed at even the 
lowest wages allowed unless they earn them, or unless the .em­
ployer's business can sustain the b!!rden. In short the law in its 
character and operation is Hke httndreds of S<>-called police laws 
that have been upheld". 261 U. S., p. 570. And Chlet Jl!Stice 
Taft forcibly pointed out the consideration which is basic in a 
etamte of this character: :'Legislatures which adopt a requirement 
of maximl!m hours or miniml!m wages may be presumed to believe 
that wben sweating employers are prevented from paying undnJy 
low wages by poeitive law they will continue their bl!Siness, abating 
that part of their profits, which were wrung from tho necessities.of 
their employees, and will concede the better terms required by tho 
law; and that while in individ!!al eases hardship may resnJt, the 
restriction will enure to the benefit of the general class of employees 
in whose interest the law is passed and so to that of the community 
at large". ld., p. 563. 

We think that the views thllS expressed are sound and tlJat tho 
decision in the A elkins ease was a d6partl!re from the true applica.. 
tion of the principles governing the regulation by the State of the 
relation of employer and employed. Those principles have been 
reenlo~ced by our subsequent decisions. Thus in Radici v. New 
York, 264 U. S. 292, we sustained the New York stl)tut~ wbiob 
restricted the employment of women in restaurants at night.' In 
O'Gorm.an v. lla•·tto•·d Fire ln$urance Company, 282 U. S. 251, 
whioh upheld an act regulating the eommissiollll of insurance agents, 
we pointed to the presumption of the con.~titutiouality of a statute 
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dealing with a subject within the scope of the police power and to 
the absence of aoy factual foundation of record for deciding that 
the limits of power had been transcended. In N 6bbi<J v. New York, 
291 U.S. 502, dealing with the New York statute providing .for min­
imum prices for milk, the geoeralsubjeet of the regulation of the use 
of private property and of the making of private contracts received 
an exhaustive exnmioation and we again declared that if such laws 
"have a reiLSonable relation to a proper legislative purpose, and are 
neither arbitrary nor discriminatory, tl1e requirements of due pro­
cess are satisfied"; that "with the wisdom of the policy adopted, 
with the adequacy or practicability of tl1e law enacted to forward 
it, the courts are both incompetent and unautl.1orized to deal"; that 
"times without number we have said tlJat the legislature is pri­
marily the judge of the necessity of such an enactment, that every 
possible presumption is in favor of its validity, and that though 
the court may hold views inconsistent with the wisdom of the law, 
it may not be annulled unless palpably in excess of legislative 
power". ld., pp. 537, 638. 

With full recognition of the eamestness and vigor which char- \ 
acterize the prevailing opiiDdn in the A~kim case, we find it im­
possible to reconcile that ruling with these well-considered declara­
tions. What can be closer to the public interest than the health of 
women and their protection !rom unserupulous and overreaching 
employers f And if *e protection of wome.n is a legitimate end of 
the exercise of state power, how can it be said that tbe requirement 
of the payment of a minimum wage fairly fixed in order to meet 
tho very necessities of existence is not an admissible means to that 
end I The legislature of the State was clearly entitl.ed to consider 
the situation of women in employment, the fact that they are in 
the class receiving the least pay, that their bargaining power is 
r elatively weak, and that they are t11e ready vietims of those who 
would toke advantage of their necessitous circumstances. The 
legislature was entitled to adopt measures to reduce the evils of· 
the "sweating system", the exploiting of workers at wages so low 
M to be insu.fllcicnt to meet the bare cost of living thus making 
tlJcir very IJelplessne.ss the occasion of a most injurious competition. 
'fbe legislature had the right to consider that its minimum wago 
requirements would be an important aid in carrying out its policy 
of protection. The a'doption of similar requirements by many 

• 
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States evidences a deepseated conviction both as to the presence of 
the evil and as to the means adapted to check it. Legislative re­
sponse to ,tllat conviction cannot be regarded as arbitrary or ea· 
pricious :and •,that is all we have to decide. Even j£ the wisdom 
of the~ be regaTded as debatable a.nd its eJiecta uncertain, 
still the legislature is entitled to its judgment. 

There is an additional and compelling consideration which recent 
:!.conomjc experience has brought into a sh-ong light. The cxploitn- J 
tion of a class of workers who are in an unequal position with re­
spect to bargaining power and are thus relatively defenceleas 
against the denial of a living wage is rtot only detrimental to their 
health and well being but casta a dl.rect burden for tl1eir support · 
upon the community. What these workers lose in wages the tax­
payers are called upon to pay. The bare cost of living must be 
met. We may take judicial notice of the unparalleled demand& 
for relief which arose during the recent period of depression and 
still continue to an alarming extent despite the degree of economic 
recovery which has been achieved. It is unnecessary to cite official 
statispcs to establish what is of common knowledge through the 
length and breadth of the land. While in tbe instant case no 
£actual brief ha.S been presented, tl1ere, is no reason to doubt tbat 
the State of W ashingtou bas encountered the same social problem 
that is present elsewhere. The community is not bound to provide 
what is in elfeet a subsidy for unconscionable employers. The 
community may direct its law-making power to correct the abuse 
which springs from their selfish disregard of the public interest. 
'l'be argument that the legislation in question constitutes an arbi­
trary discrinlination, because it does not extend to men, is un­
availing. This Court has frequently held that the legilllativo au­
thority, acting within ita proper field, is not bound to extend its 

• : regulation to all cases which it might po.ssibly rcllCh. The legisln-
tw·e "is f ree to recognize degrees of hom1 and it muy con6ne ita 
1·estrictions to those classes of CIW<lli where the need is deemed to bP. 
clearest". lf "the la1v presm~ably hits the evil where it is most . 
felt, it is not to be overthrown because there nrc othor inst11nces to ) 
wb.ich it might have been applied". There is no "doctrinaire rc· 
quiremcnt" that the legislatiol) l!hould bo couched in al l embracing 

. terms. Carroll v. GreemMch bl$tot•atw6 Co., 199 U. S. 401, 411 ; 
Palstmo v. Penmyl'!llinib., 232 U. S: 138, 144; }(IJOkec Ooko Co. y. 

. . 
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Taylor, 234 U. S. 224, 227; Sproles v. Bi·ti{Ot'cl, 286 U. S. 874, 396; 
Semler v. Ore(fO'I> Boat·d, 29.1 U. S. 608, 610, 611. 'l'his familiar 
principle has repeatedly been applied to legislation which singles 
out women, and particular cht~ses of women, in tho exercise uP the 
St11te'H protective power. Jllilter 1'. TI'i/~1»1, supra, p. 88·!; !Jo.! f.ty 
v. McLauuhlin, supra, pp. 394, 895; Radice v. New Yotk, puprll, Pl'· 
295.298: T.heir relative need in the presence of the evil, 110 lu!<!i 
thuu tb() existence of the evil iU.elf, is a matter for tho l~~tislath·e 
judgment: 

( 

Our'conclusion is that the case of Aflki!l8 v. CM/d,·cn's Hospital, 
S;upm, should be, and it is, overruled. The judgmcn~ of the Su· 
preme Court of the State of Washington is affirmed. 

Affirmed. 
J 
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Mr. Justice Su'1'BEIIL.\.N1). 

Mr. Justice VAN DEV~"TER, Mr. Justice ?.{oRin'Nows, Mr. JU.II­
tiee BUTLER and I think the judgment of the court below should 
be reversed. 

The principles and authorities relied upon to sustain the judg. 
mcnt, were co.nsidel"ed in Adkins v. 0/r.ildren's Hospital, 261 0. S. 
525, and Morehead\". New York ex rel. Tipaldo, 298 0. S. 587; and 
their lack of application to cases like the one in band was pointed 
out.. A sufficient answer to all that is now said, will be found in 
the opinions of the court in those cases. Nevertheless, in the cir­
-cumstances, it seems well to restate our reasons and conclusions. 

Under our fonn of government, where the written Constitution, 
by its own terms, is the supreme law, some agency, of necessitY, 
must have the. powel" to say the final word as to the validity of a 
statute assailed as unconstitutional. The Constitution makes it ) 
clear that the power bas been intrusted to this court when the 
question arises in a controversy within it.9 jurisdiction; and. 'o 
long as the power remains there, its exercise cannot be avoided with-
out betrayal of the trust. ' · 

It has been pointed out many times, as in the Adkms case, J 
tlu~t tlus judicial duty is one of gravity and delicacy; and that 
ra ional doubt.~ must be resolved in favor of the constitutional' 
o 1ose ou s, y whom rcso v f Un· \ 
doubtcdly it is tho duty of a m.em er o Ul court, in the process J 
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views of his associates; but in the end, the question which be muat. 
answer is not whether ~:~ ~eWll seem sound to those who en­tertain them, but whethAr Jh;;y gonyinee him that the statute i!J 

-constitutional or engender in his m ipd a rational doubt upon that 
~ The oath wlllch he takes as a judge is not a composite oath, 

but an individual one. And in passing upon the validity of a· 
statute, he discharges a duty imposed uP.On Aim, which cannot be consummated jn&tlf by an an tom atic acceptance of the views of 
others which have neither convinced. nor created a reasonable 
doubt jn, his lijind. If upon a question so important he thua s~render his deliberate judgment, he stands forsworn. He eannot 
subordinate his convictions to that extent and keep faith with his 
oath or retain his judicial and moral independence, 

) 

The suggestion that the only check upon the exercise of the ju-. 
dicial power, wbe.n properly mvoked, to declare a constitutional 
right superior to an unconstitutional statute is__the judge's own 
faculty of self-restraint, is hpth ill considered and m1whmxobs. · 
Self-restraint belongs in the domain of will and not of judgment. 
The cheek upon the judge is that i.lnposed by his oath of office, by) 
the Constitution and by his own . conscientious and informed con­
victions; and since he has the duty to make up his own mmd 
and adjudge accordingly, it is bard to see bow there could be 
any othe~ restraint. Thi$ court nets as a unit. It c~in any other way; and the majority (whether a hare majority or a 
majoricy.of all but one of its members), therefore, establishes the ) 
control\ing rule 118 the decision of the court, binding, so long as it 
remains unchanged, equally upon those who disagree and upon 
those who subscribe to it. Otherwise, orderly administration o~ 
justice would CellSC. But it is tho right of those in the minority to 
disagree, and sometimes, in matters of grave importance, their im- ) 
perntive duty to voice their disagreement at such length as the occa-
sion demands-always, of course, in terms which, however forceful, 
do not offend the proprieties or impugn the good faith of those who 
thil)k otherwise. 

It is urged that the question i olved should now receive' f esh 
consideration, among other r asons, because o ''the economic con­
dition~ which ha vo supervened "; but the meaning of the Const.l- ) 
tution aoes not change with the ebb and flow of economic event&. 
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We frequently are told in more general words that the Con.stitu· 
tion must be constl'Ued in the light of the prooent. It by that it is 
meant that the Constitution is made up of living words that apply 
to every new condition which they include, t11e statement is quite 
true. But to say; if that be intended, that the words of tho Con. 
etituti.on mean_today what they did not mean when written- that 
is, that they do not .apply to a situation now to which they would 
hnvjj gnp!icd !])en-is to Tob th.at iPRtrument of the essential ele· 
ment_!'hicb con+innM it in force as the people baya made ft until 
they, .@ll.ll&i *bni•-eftlcial agent,q have..mnde it othetwise, 

The words of Judge Campbell in Twitckelt v. Blodgelt, 18 Mich. 
127, 139·140, apply with peculiar force. "But it may easily 
happen," he said, "that specific provisions may, in unforeseen 
emergeneies, turn out to have been inexpedient. This does not 
make these provisions any less · binding. Constitutions can not ) 
be changed by events alone. They remain binding as the acts 
of the people in their sovereign capacity, as the framers of Gov. 
ernment, until they are amended or abrogated by the action pre. 
scribed by the authority which created them. It is not compe­
tent for any department of the Government to change a consti· 
tution, or declare it changed, simply becanse it appears ill adapted 
to a new state of thinga. 

" . . . Restrictions have, it is true, been found more likely 
than grants to be unsuited to unforeseen cireumstanees . • . 
But, where evils arise from the application of such regulations, 
their force cannot be deuied or evaded; and the remedy consists 
in repeal or amendment, and not in false construction." The prin· 
eiple is reflected in many decisions of this court. See South 
Carolina v. United Stales, 199 U. S. 437, 448-449; Lak~ Oountv 
, .. Rollins, 130 U. S. 662, 670; KMW!ton v. Moors, 178 U. S. 
41, 95; Rhod8 Island v. Mcusach1uctts, 12 Pet. 657, 723; Cr4io 
v. Missom·i, 4 Pet. 410, 431-432; E~ parts Bain, 121 U. S. l, 
12; Ma~weU v. Dow, 176 U. S. 5811 602; Jarrolt' v. Moberlv, 108 
u. s. 580, 686. 

The judicial function is that of interpretation; it does not in. ) 
elude the power of amendment under the guise of interpretation. 
To miss the point of diJference between tho two is to miss all that 
the phrase '·'supreme law of the land_:' stands for and to convert 
what was intended as inescapable and enduring mandates into 
mere moral reflections . 
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If the Constitution, intelligently and reasonably c:onatrned in 
the light of these principles, stands in the way of desir4ble legis­
lation, the blame must rest upon that instrument, and not upon the 
court for enforcing it according to its terms. The remedy in that 

situation-and the only true remedy-is to amend the Constitu­
tion. Judge Cooley, in the first volume of his Constitutional Limi­
tations (8th ed.), p. 124, very clearly pointed out that much o.f 
the benellt expected from written constitutions would be lost i.f 
their provisions were to be bent to circumstances or modified by 
public opinion. He pointed out th.at the common Jaw, unlike a 
constitution, was subject to modification by publio sen~iment and 
action which the courts might recognize; but that "a court or 
legislature which should allow a change in public sentiment to 
influence it in giving to a written constitution a constrnotion not 
warranted by the intention of its founders, would be justly charge-
able with reckless disregard of official oath and public duty; and 
if its course could become a precedent, these instruments would be 
of little avaiL . . . What a court is to do, . therefore, is to ) 
declare the law /Js wrilten, leaving it to the people themselves to 
make such changes as new circumstances may require. The mean-
ing of the collBtitution is fixed when it is adopted, and it is not 
dilferent at any subsequent time when a court bas oecasion to pass 
upon it." 

The Adkim case dealt with an act of 9ongreas which bad passed 
the scrutiny both of the legislative and exeoutive branches of the 
government. We recognized that thereby these departments ·had 
affirmed the validity of the statute, and properly declared that 
iheir determination must be given great weight, but we then con­
cluded, after thorough consideration, that their view could not be 
sustained. We think it not inappropriate now to add a word on \ 
that subject before coming to the question imm.ediately under ) 
review. • 

The people by their Constitution created three separaw, dls­
tinct, independent and coequal deplll'tments of government. The 
g~vernmental structure rests, and was intended to rest, not upon 
nny one or upon any two, but upon all three of these fundamental 
pillars. It seems unnecessary to repeat, what so often has been 
said, that the powers of these departments are diJferent and are to 
be exercised independently. The differences clearly and definitely 

' 

I 
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appear in the Constitution. Each of the departments is an agent1 

of its ·creator; and one department is not and cannot be the agent 
of another. Each is answerable to its creator for what it does, and 
not to another agent. ·The view, therefore, of the Exeeutlve and of ) 
Congreaa that an act is constitutional is persuasive in a high de­
gree; but it is not controlling. 

Coming, then, to a consideration of the Washington atatnte, it J 
first is to be observed that it is in every B1lbstantial respect iden· 
tical with the statute involved in the Adkin.s case. Such vices aa 
existed in the latter are present in the former. And if the Adkin.s ) . 
case waa ro erlv decided 118 we who join in this opinion think it 
Wl18 it neceaaaril follows that the Was 1n n statute is invalid. 

support of minimum-wage legislation it hu been urged, on 
the one hand, that great benefits will result in favor of underpaid 
labor, and, on the other hand, that the danger of such legislation 
is that the minimum w.ill tend to become the maximum and thus 
\>ring down the earnings of the more efficient toward the level of 
the less-efficient employees. But with these speculations we have 
nothing to do. We are concerned only with the question of con­
stitutionality. 

That the clause of the Fourteenth Amendment which forbids a ) 
state to deprive any person of life, liberty or property without due 
process of l&w includes freedom of contract is so well settled as to 
be no longer open to question. Nor ressonably can it be disputed 
that contracts of employment of labor are included in the rule. 
AMir v. United Slates, 208 U. S. 161, 174-175; Ct>ppage v. Kant<U, 
236 U. S. 1, 10, 14. In the first of thlse cases, Mr. Justice Harlan, 
speaking for the court, said, "The right of a person to sell his 
labor upon such terms ss he deems proper ill, in its essence, the 
aame as the right of the purchsser of lahor to prescribe the condi­
tions upon which he will accept such labor from the person offering 
to sell. . . . In all such particulars the employer and employi 
have equality of right, and any legi.~lation that disturbs th&t 
equality is an arbitrary interference with the liberty of contract 
which no government can legally justify in a free land." 

In the Adki11s ease we referred to this language, and said that 
while there was no such thing as absolute freedom of contraat, but 
that it was subject to a great variety of restraints, nevertheless, 
freedom of contract was the general rule and restraint the excep-

I 
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tion • and that the power to abridge that freedom could only be 
justified by the existence of exceptional circumstances. Thie state-

• ment of the rule has been many times affirmed; and we do not 
~derst.and that it is questioned by the present decision. 

We .further pointed out four distinct classes of cases in whieb 
this e~urt from iime to time had upheld statutory interferences 
with the liberty of contract. They were, in brief, (1) statutes 
6:'ting rates and charges to be exacted by bUBineBBea impressed with 
a public interest; (2)) statutes relating to contracts for the "per­
formance of public work; (8) statutes prescribing the character, 
methods and time for payment of wages; and ( 4) statutes fixing 
hours of labor. It is the lRBt class that has been most relied upon 
as affording support for minimum-wage legislation; and much of 
t11e opinion in the Adkms case (261 U. S. 547-568) is devoted to 
pointing out the essential distinction between fixing hours of labor 
and fixing wages. What is there said need not be repeated. It ill 
enough for present purposes to say that statntes of the former 
class !leal with an incident of the employment, having no necessary 
effect upon wages. The parties are left free to contract about 
wages, and thereby equalize such additional burdena aa may be 
imposed upon the employer as a result ol the restrictions 88 to 
hours by an adjustment in respect of the amount of wages. Th.is 
court, wherever the question is adverted to, has been careful to 
disclaim any purpose to uphold such legislation 88 fixing wages, 
and baa. recognized an essential dilferenca between the two. E. g., 
B"nUng v. Oregon, 243 U.S. 426; Wtllon v. Ntw, 243 U.S. 332, 
345-340, 353-354; and see Freund, Pollca Power, '§ 318. 

We then pointed out that minimum-wage legislation sueb u that ) 
here involved does not deal with any business charged with a 
public interest, or with public work, or with a temporary emer· 
geney, or with the character, methods or periods of wage payments, 
or with hours of labor, or with the protection o.f persons under legal 
dissbility, or with the prevention of fraud. It is, simply and ex· ) 
elusively, a Jaw fixing wages lor adult women who are legaUy 
'IUl capable of contracting lor themselves as men, and cannot be 
sustained unless upon principles apart from those involved in eases 
already decided by the court. 

Two cases were involved in the Adkins decision. In one of 
them lt appeared that a woman 21 years o.f age, who brought tho 

- - ---, 
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auit, was employed as an elevatot- operator at a fixed salary. Her 
services were satisfactory, and she was anxious to retain her posi­
tion, and her empl<ryer, while willing to retain her, wsa obliged 
to dispenaa with her services on account of the penalties prescribed 
by the act. The wages received by her were the best she was able 
to obtain for MY work she was capable of performing; and the en­
forcement of the order deprived her, as she alleged, not ollly of 
that employment, but left her unable to secure any position at 
which she could make a living with as good physical and moral 
surroundings and as good wages as she was receiving and was 
willing to take. The Washington statute, .of course, admits of the 
eame situation and result, and, for aught that appeara to the con­
trary, the situation in the present case may have been the same as 
that just d.eecribed. Certainly, to the extent that the statuto ap· 
plies to such eases, it cannot be justified as a reasonable restraint 
upon the freedom of contract. On the contrary, it is essentially 
arbitrary. 

Neither the statuto involved in the AdkinJ case nor the Wash­
ington statute, so far as it is involved here, has the slightest rela· 
tion to the capacity or earning power of the employee, to t.he nunl­
ber of hours which eonstitute the day's work, the character of the 
place where the work is to be done, or the circumstances or sur· 
rounding& of the employment. The sole basis upon which t.he ques­
tion of validity rests is the assumption t.hat the employee is en· 
titled to receive e sum of money sufficient to provide a living for 
her, keep her in health and preserve her morals. Alld, as we pointed 
out at some length in that case (pp. 555-557), the question thus 
presented for the determination of the board can not be solved by 
any general formula preseribed by a statutory bureau, since it is 
not a composite but an individual question to be answered for each 
individual, considered by herself. What we said further in that 
case (pp. 557-559), is equally applicable here: 

"The law takes aceount of the necessities of only one party to 
tho contract. It ignores <the neeesaitiea of the employer by com­
pelling him to pay not less than a certain ewn, not ortly whether 
the employee is capable of earning it, but irrespective of the ability 
of his business to sustain the burden, generously leaving him, of 
courae, t.he privilege of aballdoning his business as an al·temntive 
for going on at a loss. Within the limits of the minimum awn, ho 

' 
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is precluded, 111lder penalty of fine and imprisonment, from ad· 
justing oompen.sation to the differing merits of his employees. It 
compels him to pa.y a.t least the sum fixed in any event, because 
the employee needs 1t, but requires no service of equivalent value · 
from the employee. Lt therefore undertakes to solve but on&-balf 
of the problem. The other half is the establishment of a corre-· 
aponding standard of efficiency, and this forms no part of the 
policy of the legislation, although in practice the former half with· 
out the latter must lead to ultimate failure, in accordance with 
the inexorable law that no one can continue indefinitely to take 
out more than he putS in without ultimately exhausting the supply. 
The law is not confined to the great and powerful employera but 
embraces those whose bargaining power may be as weak as that of 
the employee. It takes no aeoount of periods of stress and business 
depression, of crippling losses, which may leave the employer him­
self without adequate means of Uvelihood. To the extent that the 
sum fixed exceeds the fair varue of .the services rendered, it amounts 
to a oompulsory exaction from the employer for the tJUP):)Ort of a · 
partially indigent peraon, for whose condition there rests upon him 
no peculiar responsibility, and therefore, in eJfect, arbitrarily 
llhifts to his shoulders a burden which, if it belongs to anybody, 
belongs to society as a whole. 

"The feature of this statnte which, perhaps moro than any other, 
puts upon it the stamp of invalidity is that it exacts from the 
employer an abritrary payment for a purpoas and upon a basi& 
having no causal oonnection with his business, or the contract or 
the work the employee engages to do. The declared basis, as al­
ready pointed out, is not the velue of the service rendered, but 
the extraneous circumstance that the employee needs to get a pre­
scribed sum of money to insure her subsistence, health and morals. 
The ethical right of every worker, man or 'wom&n, to a Jiving wage 
may be conceded. One of the declared and importan~ pu.rpoaes of 
trade organizations is to secure it. And with that principle Md 
with every legitimate etl'ort to realize it in fact, no one can quarrel; 
but the fallacy of the proposed method of attaining it ill that it 
aaaumcs that every employer is bound at ali events to furnish it. 
Tho moral requirement implicit In every oontract of employment, 
vtz, that the amount to be paid and the service to. be rendered shall 
bear to eaeb other some relation of just equivalence, l.a completely 

• 
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ignored. The necessities of the employee are alone considered and these arl$e outside of the employment, are the same when there is no employment, and as great in one occupation as in another. Cer­tainly the employer by paying a fair equivalent for the service rendered, though not sufficient to support the employee, has neither caused nor contributed to her poverty. On the contrary, to the extent of what bo pays he bas relieved it. In principle, there can be no ditl'erence between the case of selling labor and the case of selling goods. If one goes to tbo butcher, the baker or grocer ta buy food, he is morally entitled ta obtain the worth of his money but ho is not entitled ta more. II what he gets is worth what he pays he is not justified in demanding more simply because he needn more·; and the shopkeeper, having dealt fairly and honesUy in that tra.nsaetion, is not concerned in any peculiar sense with the ques­tion of his custamer's necessities. Should a statute undertake to vest in a commission power ta determine tho quantity of food neces­sary for individual support and require the shopkeeper, if he sell to the individual at all, to furnish that quantity at not more than a fixed maximum, it would undoubtedly lall before the constitu­tional test. The fallacy of any argument in suppont of the validity of such a statute wonld be quickly exposed. The argument in sup­port of that now being conaide.red is equally fallacious, though the weakness of it may not be so plain. .A statute requiring an em­ployer to pay in money, ta pay at prescribed and regular inter­vals, <to pay the value of the services rendered, even ta pay with fair relation to the extent of the benefit obtained from the service, would be understandable. B11t a statute which prescribes payment without regard ta any of these things and solely wiU1 relation ta eirewnstances apart from the contract of employment, the business affected by it and the work dono under it, is so clearly the product of a naked, arbitrary exercise of power !hilt it cannot be allowed ta sta.nd under the Constitution of tho United States." Whether this would be equally or at all true in respect of the statutes of some of the states wo are not called upon ta say. They are not now before ua ; and ;t is enough that it applies in every particular ta tho W 1111hingtan statute now under consider a !.ion. The Washingtan statute, like the one for .the District of Colum- ) bin, fixes minimum wages for adult women. Adult men and their \ employers are left free ta bargain as they please; and it is a sig- · 
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nifica.nt and an important fact that all atata statutes to which our 
attention baa been called are of like character. The common-law 
rules restricting the power of women to make contracts have, 
under our system, long since practically disappeared. Women 
!today stand upon a. !ega.! and politica.J equa.Jity with men. There is 
no longer any reason why they should be put in different classes in 
reapeet of their legal right to make contracts; nor should they be . 
denied, in efrect, the right to compete with men for work paying 
lower wages which men may be willing to accept. And it is an 
arbitrary exercise of the legislative power to do so. In the Tip!UM 
case, 298 U. S. 587, 615, it appeared that the New York legislature 
had passed two minimum-wage measures-one dealing with women 
alone, the other with both men and women. The aet whieh included 
men was vetoed by the governor. The other, applying to women 
a.Jone, WM approved. The "factua.J background" in respect of 
both measures was substantially the same. In pointing out the 
arbitrary discrimination which resulted (p. 615-617) we aaid: 

"These legislative declarations, in form of findings or recitals 
of fact, serve well to illustrate why any measure that deprives em­
ployers and adult women of freedom to agree upon wages, leaving 
employers and men employees free so to do, is neeessarily arbitrary. 
Much, if not all, that in them is said in justification of the regula,. 
tions that the .Act imposes in respect o£ women's wages applies with 
equa.J force in snpport of the aame re{!Ulation of men's wages. 
IVh:ile men are left free to fix their wages by agreement with em­
ployers, it would be fanciful to suppose tha.t the regulation of 
women's wages would be useful to prevent or lessen the evils listed 
in the first section of the Act. Men in need of work are as likely 
as women to accept the low wages oJtered by unscrupulous em­

·ployers. Men in greater :number than women support themselves 
and dependents and because of need will work for whatever wages­
they can get and that without regard to the va.Jue pf the service 
IUld even though the pay is less than minima prescribed in accord­
ance with this .Act. It is plain that, under circumstances such as 
<those portrayed in the 'Factual background' prescribing of mini· 
mum wages for women a.Jone would unreasonably restrain them in 
competition with men and tend arbitrarily to deprive them of em­
ployment and a !air chance to find work." 
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An appeal to the principle that the legislature is free to recog- \ 
nizo degrees of harm and confine its restrictions accordingly, is but 
to beg the question, which i&-&nce the contractual rights of men 
and women are the same, does the legislation here involved, by 
restricting only the rights of women to make contrActs as to wages, 
create an arbitrary discrimination t We think i~ ~6;.1. Differcuce ) 
of sex aJfords no reasonable ground for making a restriction ap­
plicable to the wage contracts of all working women from which 
like contracts of all working men are left free. Certainly a aug- \ 
gestion that the bargaining ability of the average woman is not } 
equal to that of the average man would lacksubatance. The ability 
to make a fair bargain, as everyone knows, does not depend upon 
sex. 

Il, in the light of the facts, the state legialation, without reason 
or for reason9 of mere expediency, excluded men from the pro­
visions of the legislation, the power was exercised arbitrarily. On 
the other hand, if such legislation in rCilpect of men 'vas properly 
omitted on the ground that it would be unconstitutional, the same 
conclusion of uncoMtitutionality is inescapable in respect of simi-
lar legialative restraint in the esse of women, 261 U. S. 553. 

Finally, it may be said that a statute abllolutcly fixing wages in 
the varions indnstries at definite suma and forbidding employers 
and employees from contracting for any other than those desig­
nated, would probably not be- thought to be co.nstitutional I<t is 
hJ!:l'd to see why the ppwcr to Ax minimwn wages does not connote 
a like power in respect o · um wages: And yet, i! ))()th 
powers e:rerc in such a way that the minimum and the inm-, 
mum ao nearly approach each other u to become substantially the 
same, the right to make any contract in respect of wages will have 
been completely abrogated. 

A more complete diseuasion may be found in the Adkim and 
Tipaldo cases cited supra. 
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The Supreme Court Controversy 

As explained last week the projected analysis in this 
SEilVICI! of the Prellident's proposal for reorganization of 
the federal judiciary was deferred on account of the 
necessity to consider the bearing on the controversy of 
the opinions handed down by the Supreme Court in the 
five eases arising under the National Labor Relations 
Act, decided on April 12. These opinions, while adding 
nothing qualitatively new to the subataooe of the contro­
versy, furnish a fresh setting and a more adequate per­
spective for the entire discussio.n. The debate in Con­
gress, in the press, and over the radio, on the proposal 
has now proceeded far enough to warrant the assump­
tion that all the important aspects of the matter have 
been canvassed and all important opinioiU have been 
aired. The discussion has at least partially clacified the 
issues but it has also in some measure obscured them. 
This number of INroR.M'ATlON SD.VICI! is devoted to an 
effort to sift the arguments, presenting the central issue 
against a background of fact, aDd ,to furnish a basis £or 
appraising the contentiOIU, having Mcular regard to 
the opinions handed down in recent weeks. 

Admittedly, the President's proposal is aimed chiefly 
at changing th.e personnel of the Supreme Court in such 
a way as to liberalize the character of its opinions in cases 
involving judicial review, that is, passing on the consti­
tutionali~y or legislation. This discussion, therefore, is 
principal!)' conoemed with that question. The fact that 
the Prestdent's initial message on the subject and the 
official arguments in defense of his proposal stressed the 
congestion of court calendars has led to the accusation 
that the President obscured his real purpose. This is 
one of the points at which confusion has persisted. No 
charge a~peara to have been rnade on behalf of the Ad­
ministration that the Supreme Court calendar is con­
gested, although it is contended that the use of cerlwrari 
- the certification by the Supreme Court of cases which 
it is willing to hear on appeal-is at present- too sharply 
limited. 

ErttCI1KCY AMI> NUMJitJ!S 

Since the question of the relation of size to efficiency 
has been raised, however, it is necessary to note that as 
the Supreme Court now operates an increase in numbers 
would accentuate the difficulty of arriving at a consensus 
-or de.fining dissensu&-in the consideration of legal 
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principles. If it be assumed that en•ticrari should be 
granted on a larger scale and if there be any merit in the 
proposal that the Court sit in divisions for a substantial 
part of its business an increase in numbers might be 
defended on p~ural grounds. Sitting in divisions 
is a highly debatable rnatter, however. 

As to the lower courts, although the situation is far 
from uniform, it is admitted that congestion has occurred 
and that the continUIIDoe of aged judges· on the bench 
is a problem. Congress in 1919 undertook to deal with 
this problem by providing for the appointment of an addi­
tional judge in a court where an aged . judge was found 
to be disabled for effective servi.ce. The solution was 
not a practicable one, however. 

. "Naw 8~ 
What seems to have happened in the present contro­

versy is this : that the Prwdent made no clear diatinction 
between incapacity due to the actual infirmity of age and 
an incapacity due to inability to temper tradition by liD 

appraisal of current facts. That the latter was his chief 
concern, howevu, could be fairly inferred from the fol­
lowing passage in his court message on February S: 

''Modem complexities call also for a constant infusion 
of n.ew blood in the courts, just as it is needed in execu­
tive functions of the government and in private business. 
A lowered mental or physical vigor leads men to avoid 
an examination of complicated IIDd changed conditiOIU. 
Little by little, new facts become blurred through old 
glasses fitted, as it were1 for the needs of another genera­
tion ; older men, assumtng that the scene is the same as 
it was in the past, cease to explore or inquire into the 
present or the future. 

"We have recogni%ed this truth in the civil servioe of 
the nation and of many states by compelling retirement on 
pay at the age of 70. We have recogl\ized it in the army 
and navy by retiring officers at the age of 64. A number 
of states have recognized it by providing in their con­
stitutions for compulsory retirement of aged judges. 

"Life tenure of judges, assured by the Constitution, 
was designed to plaoe the courts beyond temptations or 
inftuences which might Impair their judgments; it was 
not intended to create a static judiciary. A constant and 
systematic addition of younger blood will <fflali.ze the 
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-... and btttu <quip t11<m to ~~ ... and •PS>Ir the 
uscntial conoepta of juWce in t~,!iP.t of the nMdt and tht factt of tn eVU'-<hangirlfl world. 1 

In view of t~te &tatemcnU It ca.n .ea.rceJy be: charred 
that the Pruident did not " the ou.tact 1ta1e h.l• lu.U 

Td.t .. ., binh ., ~~x ~ ~- ot w s.. - c..... and ol thdr OJli)Oin- and the ....... ol W pruidmtl who chose them ate listed bdow : 
N~oNr. Bcil.llf AI'POl•n:tPWIIIIUit" 

Willi~ Van Dfnt~ltf A·prll 17, 18$9 1911 'J'Ifl 
l ama C. lh.Rqr~ldl PcblllltTl. 1852 1914 Wll.on l.ouit J), BIUdd• NOTCII:Ibtr i;J. 1$56 19111 WU..on Gc«a:t Suthut.nd Wudt ~ Jj61 1922 H~rrc 
Pinu Jkltkor Jlucb " I 18156 J922 1-~ R.._ Jo~. S.. Odober 1 , 1172 192S Coolidtc 
Ow.tkt &. H_.. April II, IMZ. IJ30 KOO"'Cr 

W apPOiflntM 
Owm J, Robttu M.,- Z. 181S 19Jit H""rr 
Bmjamin N . Cardoro May 2 .... 181(1 1932 Uoo't'tt 
h wnl be nOled lh~t live of d1e justicts are 75 or owr. 
Mr. Chid Jw:tk e llughes, bdoN: bis stcond appolounent 
to the: Supreme Coun, rtrna.rkcd on th~t atnngc rduetanct 
of .agtd jtad'tt to t'dirc and iDlbuod tNt '5 yur1 michl 
be """"k«d ...... ...........w. t<tiriJli: -

Th2t lhm: Is no uniform rdatioruhip bet:wtcn c:hrono­
klgic:al age: &tid tbt decline of mental vigor iJ, of (OUrte. 
dear, )'d ll rough correlation i1 Ufiuruecl in '-'1 retittment 
plans, tn11ny of whkh tenninatc offidlll aervice y~r• be­
fore the age which most of the Supreme Court Jw;tH::t:s 
have aow rca.cMd.. "the rdation of ~ co mcutal out· 
look and capaciry to mtc:rtain ccw opimons &.. of COUrM', 
~ bu1 unibm. The &Me Mr. Jtntict Holmtt. 
and Mr. Juscicc lkandei.s have. civm moottmcalal ~ 
of the oontjuu&nc:e of soei.t Vision io ad~·~ years. 
O.ut it snust be noted that th< ,encral assumption under­
lying the rrttid~t's plan is not being questioned. It is 
fredy r«<W'itt<l that new blooc.l it n~eded ;,, :1. court at il'l 
:a Ia"'· oHke or IL bank: the quenton ls wbethcr dipcndcncc 
should alw~a be mtircly upon IIJtomatic p rottS$tt. 

A fsir twcMtJU of tht Cltlllrsl imJt: "WOaid tr:ctn to 
~ .,mcwhaJ u folbr.-s: Whm tht: Supranc Court h&l 
~c: OOr in a numbtt of ~tdtions. most of them 
divided, thAt it Ia &\'eric to lut laining a lt~i!lf:Ui~ pro-. 
pm. adopted in a ~ry c:ritieo.l period, whith it in fi n,. 
with a bro.M declaration of polky th:\1 the poople h.nvc 
decisi,·cly :li!Pro~ at the poltt. is it sound policy to 
bring 1bouc a cb:tngt in the tenor of dec:~ions b)' ap. 
pointing addftklnal moembcn of dw Court ... hotc viewa 
~n. lmown lo bt more tavonbk to the gmeraJ aimt ol 
the Adm:inistn1ion and ta th~ charut('f of the rnca.M.~res 
deJignC'd to in'r~rm<:nt thm-. t Thit i~ ll'•e i.uuc in .._ 
nutshdl. 

"I 'Ac:KI.'I'r." ~~~( Covnr 
It will be: nottd th.M this statC'JII('m is '4'orded difl'crt:ndy 

from the: way in which tbt issut is ddMd by most ttitln 
of the- plan. This is noc dont b1 way o( prejudcln;c ift 
an>· sen.: the iuor itself. but p*"firir btcauae fn Of'dcr 
to be- fair it i1 ncfft;&ary to refrain frorn smvgglinc jude:· 
menl.s into definitions. 1£. for txamp1C" .. the propoaal b 
&tated in terms of a plan to "pack die Court" rhc qucttion 
is ~ged. Prct~m•.,bly "pac:klng the Court" mw11 the 
naming of judge• with the u prtu purposoe: and undtr­
st~ing that tbcy will ~n(kr dcsited opinions on aped· 
6c: propos,a.lt-in othc:r v.wds. tt.l in tMir jvcUcial con­
duet >udl oppo~..... of U.. Pruidctlt .nil be .,b '""'--
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ThJa It ........., wbolmony critlco of the l'lulden3 
that he I• propOiinJ to do. It wiD be pointed out 
lhot cerWn I'"NOP from ..,. ol the P,eold.,t'a • 
d~MCII oa the tubjttt ~ tOmCwhat ambfcuou• oa thla 
poW. The l.u and indJcnatlo<l thai boYe """ -
.,.., tltlt --· pottlculul)' Ia the lqol .,.., ...... 
bot oliO--ocllc> '""""' ... _,be~ ~ It b coatmd..S thai the io4tptt ~- of ""' Jud.ic:i.a.ry il at s.talce. Promlnc:rtt dtiuru arc ulciar 
whdhet the Su~n:mc Court b to be ••controUed!' Jt ij 
poinlc:d out that jn the Colonial Period this wu one of 
the molt important iuuu whl<:h our hittory dtlcloses. 
Our Suprunc ~rt Jutdcu hold office durlnl' "'coed bd>a,;.,.• In the Cofonlol Period, llownv, the 'lldau 
hdd oftloe " u the Kin(a pleuuR. • A bittu ¥: ,... 
wac«~ to -!h tlx j>Mdpk ol judjciol ~ ! ..... 1M OedtAtkon ol lodej)Cftdcna: lncludtt the dwie: 
" (The KlnrJ hal made judg<> depeodeot on hlo ,.nJf 
alone, for the tenure of their offieea, aod the amount 
and payment of their t.a!a.rid.." Tbus tht lndepc:ndenee 
or the judiciary waa one ot the issues in the Amcri<:an 
Rt"'OlutJon.. 

But to chl.racterize the Pt-caickm'a PtOPOMJ u a pidc:­inf ol the c..... ;. to ......,. thai 11< w1D, I( bit bill b 
macted. appoint mco to lhe Supreme Court. only a!ler 
a&eaUlning their opinioru on tpee:ift.e measurca. Ir~dted. 
it ill expressly clu.rgcd ti\U ~hat the Prt14dtnt l.s pro­
potfng f• to .et:urc additional judres itt order co reverse: some or tho recent dtd•klns of the Court atrtctlng the 
New DaJ. This is ~ which, &«<tdina to reo 
unt - · -.. Gnn< d-'y _...t..S •-bm. ................ "" oi ~ iocnuing the ruambu of Supreme Cow1 j usdca from .eve1 10 nine, 
be appointed Ju.t.tieco S"""g and Btodley on t1x _, 
day til(! deels.lon in the Legal Tcndu <:a.se: wu announec:d, 
:. dccllion which he very mudl w"hcd rcve,rled and 
wbkh he h.ad good rea10o to belit:Vc:. the new appointet.s 
would. aid in ~Vcrling-u lhcy dkl. 

l'>didtnl R.....'dt, .......... m.JCnat>tlt d<niu ... , 
a;ch intcntioo. fA bit addrat 01't.r the: radio on Matth 
9 he aiel: 

"If 111 thot plu;osc, 'podcin& the C...rt,' It Ia dtorged 
that 1 wiah to place on the be:neh .spinc:lus puppet-a who 
would dl.srtp.rd the Law and wou.ld docide ~illc ~s 
as 1 wiMc:d them to be decided. I nWte. thJt a.nswu­
that no P ra ideat fit for hi• office would appoint. and 
r.o Senate of hooorable Q)('ft fit for- tbdr office woold 
cootinn that kiDd of appoialcct to tbc Supreme Court.. .. 

1M b • ..._;c.! 4eftiol ol the ~ tho< jwt;,.. 
are to be *PJ)Ointcd in ordtr to effect tpC"dfic rt\·r.nals of 
New Deal c:ucs. Continuing. he said: 

"Bul, it by that phraae the e:harge is ~le th.nt I would 
appoint J.nd tJ1e SC:nate would coollrm Jutti«l .,.,.orthy co 
11t betide present merubeft o( lhe Court who understand 
tbote rnockm eond:itiODJ-otba.t I wiD appoW justku who 
'lln11 not underuJce to owrride the: j~ ol the Con­
gnu w lqislatm J>Oiic)---dtot 1 w;!l appoint Justi<u 
who Wl11 Kt at justic:u and ftOt u lqi.IIIIOC'I-U the 
nppo1nunmt or "'dl. justim an bt. t:allcd 'pa.Ckln. the 
c:ourtt,' th~n I say that t and with me the vn.sl maJority 
of the Amt ritaa people favor doing juu that thln.r-oow." 

Alf AMIIGI.'CKit Olcv.aAt-IOk 

It unnot be dcoicd that this amnent oft'trt dUFicufty. 
Is the SupNmt. Court eo b~ no hand iD .ahapinc poliCy 
aa a patt o( hs prorrelfi"t interpma:tioa and applkstioa 

of the Contdwdool The dll!icul!f Ia lncno.ted by tbc 
(ollowiq ~ Vth.lc:h ()CCUr'l a httle later In the aunt odd,_,' [The...- It advanced) beawoelt will pro­vide • ..no. olfec!<tol _ ... w!llinf to ... ,.... the Con· 
- .. - ttnd Wlw!llit>c to - ....-.. .,._.. "' writioc into k their .... political and -paUciet. .. 

Tbat &he Coa.titut:&on thoWd be mforced ••u written'" 
ia pndacjy whot Mr, Ju"i<lo SutherUod OIJUU In hit 
dJ....,t In the Wuhlnrton MlnlmuR1 Wqo cut, d«<<kd 
tiaet the Pruldent'a propoNJ wu j)Ut forward. Tbe at­
""'P! to Jntcrpra the bulc law U....Uy, u If n<><hlat 
Ap.Uicut Of CliXItnllliftc had happmtcl aiAot it wat fOe· 
lDlllo>td, It tlx main "'"" of tlx b'bonl - ol the 

""""' It tetml ~t to point out that much or the eritio-
brn or hi• proposal arite• out of the fact tlu.t hi• 'WOrch 
ha~ btcn takm as conmdulng him tQ a ~ley of re­
dudnr the functions of the Supreme Court in judlc:ial reo 
vitw a.lmott to the vanitbinr DO!ot. Tbu• Scnttor Pepper 
..,. : "'I tbc Preaidcnt bad '" w.y, t.bt Corrrc:• would dcdde whcchcr uuct il CO' ttf"'tdooaJ • , , • 

We led WIITatllCd Ia Arin.o, bow""• thai t1x Preti· 
dtnt does not mcu:i4cr tbC &octriDe of judic:tal review 
to be jnvol\·c:d in hLa p1ao and that the. above quot&ti.oo 
d9tt I'IOt at all expres.s hia phlloaophy; that he doe• expect 
tbe Comtltutkm to be "irltcrpret.ed" and detifc:J only the 
kind ol lot.c:rprtW;ion whkh wiU make nouiblc ltrialation 
in lit:c with the J)<liicia ol bil A~ which be 
CltiO.Iidcrt hit bsi dtcdan • dear J%ll:ldau to CIUf'l OUL-

Tb!t - oi the- ;, -~- by hi$ rdcrG)Ot to lhe opWoa. ~{r. Justice: 
Wuhitlgton tn Ogden v. s..::S:r:~ 1 • At that 
timo, and indeed until tl•e Ortd Scott decision tn 1857, 
the Supreme Court bad dcdared but ont .a of Conrtttt 
uocontUtutlocW. Mr. ]u1tlce Wu.hicgtoo Wd: "It is 
but a de=t - due to the ,.;ac~an,.""' Jntqrity and tlx pdlriotillD ol lllc ~ body, ur wbich ..,, law 
;. - to ~ "' ,._ ol .. ...udity, llfttil .. ml&tioa ol the Cotutitutloa It ..- beyond Ill rcuotl· 
able doubt... The p~t potiUon o{ !he AdmlnJttra.tfoD 
it that cht. Supruoe Court has departed very ftr from 
the doctrine hm hl.ld down. 

Nmrthelcto, there a.ce llWlY. member. of eo..,... and leaden in American pubUc JUe who. beliew that, wfw. 
C"fa' his pracm ia.tcntioD or whattTtt lbe gua6t)' of his 
JlUl'POI<. *1'1 • " - by the Pruidcat ~ to the - ol the pma>t ~ wwld be politieol ap­
poirumeatt in the most dange:I'OU.J tcnSC: of that wont. 
'llUt fear I• ptrbap.s IQCtfttuated by the fact thlt one oC 
rho dedtkiDJ elted by the PrctJdent in triti<:lJm of the 
Supreme Court was that handed dovm in the N. R. A. 
cue. Thia. bowevtt. W8J • unan.im:lus ded.&lca. r t is 
~ ""' thu ..... if all the _.,.... to -a.. 
"' the Su- Coon "-'4- in judicioloatlook the: moaa libcnl men oow oa tht bench t.be N.R.A. de. 
dtlon could not be ... vcnoc~. II, th<rdoro, the l'>etldtnt'a 
intt:otion we~ to aps»>nt me.n hO!tilc ~:Yea to that de· 
clsion he would indeed be lnjceting a new ud alien 
tlemc-ot-.Jthoufh the- Waper Act cue• nu.y be coo­
""'«! u opcnine the way lor • ......,._eel N.R.A. 
Evm the exolicit atotCC>CDt ol the Pluidcnt thot he hat 
.. - """" - u bu """ imputed .. him ..... foj]cd to qulct ,..,_ A> ~ .00... ... """"""" 
U. tome of hi• own remark1 may be account.WC: for thia. 
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Sotltlrloy, Alri Zf, 1911 

FuaJ r01 1'WI Dsu. (111 RIO"Tt 
A more ttriOUJ objC(tlon, ptrh:ape, arlae~ from the fact 

thot with aU its """""'dam t1x s-C..rt hu been 
m a wry importaflt ... , the dc:fmdcr ol tht J)C!Oplt•a 
llbtrllct. Cono;clo-, ,.. -.. doe - dedaioO Ia 

""' Do J!!"f::.: ~ Ia - • ---the: IIWe'• • • S ca1Um lA-w wu act uide; the: r.-. Orqon Sd>oo .... itt wbJdt ""' rt,bt <>! ~'~"""" to tct~d thdt dtildttn to prlwato tehool• wu upheld ; the 
Sco<ttboro- Ia whldt the Supranc C..... pn>te<ted 
Nqro boy• !rom cX<<udon wxlcr whot it pnlCOtlllCCd 
an Uolair coaTicbon by mte couru. T'hett. and in.twtca 
ol =~ ::r.:t .,. dud • "'"'""' thu wbco -and • ' go•u _,. Yid4 ID the .,._. ... ol popu• 
la.c byttcria the ........ ...! puticululy tlx lcckrtl So· 
prall< Court, may be the flUl<lt bulwork ol poptt!ar 
libttty. Sctwor Wheeler In bit ._itloo to the J"C-.t 
PfOPOsal makes much of hit O'Nfl experience dunn& the wv whw bU state wu 1wept by wartime h,yattria wbic:b 
cauttd hil pc:nonal intcritr as a {«<eral dituk:t attofDt1 
tobeOIIOil<d. 

It wll be ocm, thct<lot., thai doe - 10 the ~. p:oposaJ ClDt'IXI from a nu.mbc:r ol .ourtt:~ 
and t. variously bucd:. 11M! feu and WJPidoa widt 
O'hl<lt the phA io viewod could hudly be ~. 
It '' aphut such a blcl(ground that any Just.lfii:lrion of the proposal mUtt be developtd U it t. to med 1he icst 
of fair appraisal. 

A• A na:wn #." Arru.ls.u. 
"" "'"""" wil be .,..,. It= to aJtUidcr the .,..;,. 

of ""' ~·. propoaal itt the licl>t ol the critid .... that have been recited, not wi.th a 9iew to cxprusing any 
final Judgm(Ttt upon the iuue but in order to ahow u 
dwly aa ,J»SSibte whlt rs involved. We •halt cotUidu 
the. foUOWlft& factorJ : 

I . Tbc r- of the -'<and IOdal """-"'­ol judg<> to the-ol theU quoliflcot~~' 
2. The ptOboillc cl!«t of the Pmida>t'a proposal on 

New Df:-t.l legislation; 
3. The probable: efr('('t of the plJn upoo I»J>Ular atti· 

ht4u toward U1e eou.rt•: 
4, The importanc:t of diC "prtte:dent'' arrument; 
5. Tbc prOOoblc cl!«t of tlx phn upon the mala.......,. 

of d .Ulilxnlet: 
6. Tlte .,..;,. ol the phA .. a>mp<ttd with -

propotalt for wblwltive amc:ndmentt to l.he: Cocutitu­
dori dtaigned to meet the pmbletnt wh.ith the Presid:C'ftt 
~,. confronting. 
1'nc RIL&1'AMca o:t TUit Ecowow1c ... lllo S«:t..u. PR•t.oloOPJIT • 

Jvoc:u 1'0 "taL OnuKslt ... no)f o. T 1u(l. QuwP1c...no1u 
It It ot tills point that the ....., Wuhlncton Mittlatum 

\VIC' and Wapa Act d<eisioos - ~ patiDmt. lDdUd tbe at-tire CIS1e ol the ~ 
with f'Cittmae to the characttt of lhe Svprcme Court de· 
ei1lons on the c:onltitutlonali'y o( acts o( Congreu could 
be: documented by rderenc:e to majority and minority 
oplniOIIJ ln these cue... Mr. RooM:vdt hu made no 
critldam of tht: Supttmc Court that baa not betn made 
muc-h more ~)" by membcn or t1w 1rlbunal when 
w,ritlnc atlaarity opinioN. -.. the>< w.p 
dill ........ ol opit>lott ... - ~ and '"' "'7'" only: they .,;,. out ol the -flkt .......... reallatic ........ 
of JOdal and economic fld:S and SilUJtionl tnd that tn• 
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ltilloaol .- - lk l'>aiolaol clacibcd u d>ot­ad:aidnc a •ltldc-" coun. 
IJ> lk WaobiQrtoa Wlalmum Waco .,_ the Coun 

......., the cledtloo '""' In 1923 1ft the llciiOu ..... 
IJ> 'clell-u.t the oploloo ol the eo.... OUcl Jwtlcoi a-..,.. oolcf: "We .. , talo: Joclkial ootb of tho ..,. 
po.nl1ckd clcmoud. lor rdld - - - the ftiCitllt paiod oi depc I ~ and lbll OCiatiDoe to 1IQ .J..no.. 
... - cleofoite the- ol -'< ~ which hu bca> ocblevccl. • Thli it on emphatic <~oc:~uu.., that 
judkial review b. not mctdy a matter of lheraJ, objcc-­
tivt ttatemtnt of the &a..-. 

Thb CUt bu a dram&dt touch in that the mlnorhy 
ooUdoo wu writt.crt by Wr. Ju.atitt Suthcrtud wbo WTOC~ tho prnd" . • In 1923. lo hit - . . 
Mr. J..U.. ~ .. ' "The joclkial h...!C'i: tha1 ol ln._..., : it Z:,: not include lbc f.""!;; ol 
amendment under the p lae of intu'prt:tation.. ' Thb, 
bowcver, may wdl be rud ap1tt$t the: buka'tound of the 
£ollowil:lc «nttftte:l frocn hb majority opinlon in 1923: 
·- bet ...... ....,.;,p Uld ......a ....... ""'"'l'l< of .w.lanliurioa. Tho wdl .. do - 001 .... likdy -
tho- .. bpte .....Uy. It -be - thalmab!J p&ld ........, oalquarcl their monls ,.... r:urluUy ihoO 
those who arc poody paJd. Moraliry rttta upon other 
con~idtn.tkms than wa&Ui and tbt~ 11, ceriainly, no 
sudl prc:'n.letlt eocmcctlon oetwcco tbe two u to juat.ily 
a bn.d attempt to adjutt tbt. latttt with rdc::teDC:e to the: 
- -· IJ> !his-.- .......... w.p crWcian - the Coun Uld a f<bokc £...., Mr. O.ld JUstiot Taft ia hit d.I.Nern. the: ct"'OOmlc. views: of the. ma} ority were 
written in10 the Constitution by a proeen of ' lntCJ])rrta.• tion." 

'O.e Wapu Act dc:dsJOnJ t'lml on th& ddio.ition o{ 
iowfttcOCC with izatc:nwe tommctoe. which hu bet:G 
lhe ooc:uioa of a::way a CDDtrovenial it.u: iD me cowu. 
The h<o.lt ol tho matter it tho ~ whethc< labot­
diS(urbanca lbdl a.t that Au tceb to ~e by tbe esta.l)o 
liNuncnt of unimpeded. coUcctivc brarplnlng CODtlitute 
an ,,immediate" or a "remote'' fnurference with iotentate 
commcn:t. Thus the mott pertinent ar~r~..~ment in theN 
ldghl ,;p;r;c.,t dcdsioolt .... .. do :;;.ro, witb II>< ~ ol ~acton in the J>ftS"'1 ..J:.- ...... 
ben. """""" after - ift tbcsc opinlou o~oow. bow IMrply the Tine is drawn brtwcc:o tbote upm whom the 
modem tctne has made a profound impmeion and tboK 
wJ10 o.re atiU looking through lense.t fitted ln an earlier .,.e. 

For c:xa.m~e:. Mr. Odd Juuicc: Hugha in the: majMity 
opinioo .. tf.. Joocs Uld Laughlin ..... merrinc .. IIOf" 
sib1e ~ ol ...ork in. tbt comp:Lnfl cwwbcblriq _....... oaicl : 

"ln view of the: resJ)Orldcnt'a far-Sung acciviti~ It {j 
idle co NY that the effect would be indtrect or remote. 
lt ia obvfouJ that it would be immediate Md might be 
catut:tophJc, We are ubd to abut our eyu to the plain· 
lt$l bcu of our rsatiQnallifc &Dd to dal with tht queatic:IO 
ol cfu«t aacl inclir«l dfccu ;, ., ictdk<tual ........._ • . • 

"'When ind~ orpnU.e thc:msdYa on a aational 
seale, makinr thM ftladon to intenu:te commeree the 
dominAnt (actor in their activide!• how can it be main· 
l:li:ne<l that theJr indu•trW labor relation• mnttitute " 
(orbiddcft fltld Into wtbdl Coogrus may noc: tnt.cr wbcn 
it it necusary to protect inte:ntste oomcnetee fNim tbe: 
paBJ,.U,- ollncl..m.J ....,., • •• 
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~ .... ~---' "' - ol .... """ ol ~ to aolf ...... I • I Uld to ba .. •w;;.-tad- ol thdr owa choooitic lor tho 
pu._ ol .... . ·~ borplnJn, l.o - .. ....ntlal ..... dJtloo ol induolrial .,._ Uu.tlo _,., Uld ....,. 
hu bca> ..,. ol the """' prollk ...... of mKc. .•. 

"'1'be fad that thtte: ~ to haft bun oo maJor cUtturtact 1ft that • ia the ~ I"C''CCl period 
tlicl - ..._ of the-=, .... ol fu- oncllllco ciao· 
gen, to lntcrltale c:oa:mrrcr .;hic:b Concrcu wu cotitltd 
to foruee and to cxerd.te it1 prot(dive power to forutall." 

All of thla t<etnJ obviou• to a layman, but note tbe.e 
,..._ ftccro the min<ority opinloo> wriiWI by Mr. Jusdce McRiyuoldo : 

"The cll.o<iccdca bet- a cfu«t Uld .. bicl&«< dfed 
..._ ... - .... """"- ol ,_ tho - ... the e-ffect. but Cfttirdy upon the manner lo which the dfC<.'l 
hu been broucht about. Jf the produ<:t£on by ooe man 
of a 4il\glo ton of ~ lnttr.1de<l for inter1tate We a.od 
lhipmcnt, and a....Uy 110 >Old aacl llhippa!, alfccb ioJu. 
twc a:.nmerct bxli:imly. lhc. cHtct doa oot becccnt 
dirut by multiplyiDf lbc -· ... -...: tho ........ lou of """ cmployecl. Or aclclior .. .... - .. tom• plelcitiea of the tmineu. or by all combioal. 

"Any df'ec:t on inttn:t&tCl comrt~Cf'Ce by the discharfc 
of anpJoyc• ahown here. wouJd be indited u d remote 1n 
the higb«t deptt, t1 wut.idcttt5ol'l of the facu will ahow. 
In No. 419 ,tone of tbt cuu at buJ tm rneu out of 
10,000 ...,. cllsclo&rp: ill "'" othtt ..... Otlly a few • • • • .. . . , Wha.tn'tt effect u.y C2t1k of d..ilcocna:lt may 
uhimatdy ba\'C upon c:ommcrc:c is far too indirra to jut· 
rify CooJnsa:lonal rqulallon. Almost anythinr--ma-r· ria,gt, binh, dea~may tn tonlt fuhlon alft;ct com. 
tnetee." 

n..: r""""""""" amaconJ.om betwccc oodal ~ 
pbiCs aoulcl hanDy "" - d<aJty -t out. It .,_ty _... lbc -bL: - Ioen..ca fom. damerttaJ;.c aad liberal poim• of view in rr.llfion. 

OT contidcr the Aasodatccl Prtss declJion, Here &he 
majority <)))inion holdt tlult the Auodtted Preu 1t to 
be eor1sidcred tn the wne eattgOt)' u other buslntuet 
in intcnu.t.c eornmcrcc: with rtftrtnee to the requirenent tlw the new of llocU ........,.. to ........., oliaiJ ... be 
iotc:tef.tted with. ln this <Uc tbe miDorky, ·llpC:t)c&tc 
ihnoctglo Mr. louticc SuJhc1ltnd, cloco 1101 -..cl !hat 
the Auoc.iated P~ ;, not eo~ ln lntenwe com• 
mertt. Ra.th~r. the Firtt AtmndtneJ:It to the Coastltu­
tion, with h• parotntee of frtedorn of the pre" &om 
~ lfttcrfcral()t. it invoiced ~ the Wq. 
"" Act. The mioocity clcdata !hat libcr1la _.,.....s 
ill the r.,. Amcadman ~ •m a c:atqory ap&rr" aDd 
"'-Pabl< of ~ b)' .. , p.occol of law.• With 
thi• prcmite ~~ minority PtOCecd• to lind invalid the 
appUcation or the Wagner Act to a new• f Athering and 
di.spensl11g artncy, in t.ht:K words: "h would IC'Cm to be an 
txttclst of only rouoaabCe ~cc for an u.todation 
~ ln part ift "'''P'77na tho public wilb Wr Uld 

- lactual iolonuaaloo - - to tho -· ttsts betwotn labor aod capiW, to ste that tbote whole 
aetivitie. lndude that ll!tvlce an Cree ftom cithc;r- e,x. 
ttdnt ttntpalhy or extreme· prejudice ooc way or the other:• 

Ht:rc: .pin a aodal ~ is expttutd which 
Is .., di......S !rom realilr u to lcaft t1oo .,,.,... lll)'lli· 
lied. The AuoOuccl Proto ....tel be olllipcl In a:rrt· 

• 

.t 

... - dill priodpk .. 6ocl ""'*""" ...... ...,. .. ftiN)(& &om C'IU"f"CM a«ain u to haft- no &ur. in 
the aD-obaorblnc lowe of ~~ f<latlono­
lndudlq t!Xlr own eeonomie 1tah~•l 

A multitude ol cuo micht be: dted co the amc cf«t. 
Tbae an. choem bccauK of their current iokrtst. 
IICrl J..U.. s- .. - " tlktly .. be a f-
- .. the A.A./I.. ..... -"! lbat, ·--· tioaol ......,;,. of po..., by lbc .._m-, and l<Oilla· 
t.iYC braDtbet o1 the rove:mment i• wbject to JuakW 
rcatralnt, the only cbedt upon our own c.xtrdK or 
~cr ia our own fCIUIC: of edf·re.ttraint," 

'T'beft att numeroua recotd.J in our hia&ory of con· 
filet bet...... .... ~ ... Uld the ~ eo..... 
~ - ol - dill....,... fn llolk71 n-w Jctru.~n oace or;pru.ICd his rr~t Atistaction lhl.t • 
ftC:&Ocy had octUrtcd in order that one 0( hJa own 
political t.Jib ml1ht be a~ntcd by way of ...Socmlng 
the Court. Outinr PresUlent John100'• quarrc& with C4acmo a fuNtO IJmit to tho oumb<r of )IIIIW ..... 
8d .. IC'ft:D iDaet6d o( niat io order "' prc¥CIIIt atlf 
appolct,.. ol hit ltuD was., _.. '"' II>< Cou11. Wood· - wa- .... uncloubtocllr .,..., to mocrall« the Court wbco be n.a.mtd Jultices Brandeia and Oark. 'Thdc 
•ppolntmenu pvc WJmam Howard Tart great QOnt~tm 
Uld he urged tho clectM>o of Mr. Hucling partly on II>< 
2f'OW\d of- proba.b1e lpPOimmmta to the: Sopmne Court. 
A pcnocW 1c<t<r 1o cited ;, -.tlkb "" mmocl to "tho 
loor pboca likdy tD be li1locl by Wiboo1

• -·· Uld added, "Thhnk of the c~uc<r of &tiOthc< Bruodda 
&Del C1vk. The power and tbe uaduJuss o£ tllac Court 
'fOUld be broken down under tuth appointmeflt• ir the 
m~jority of U~e Court were: to be made up of th(m." 
When Theodore Roo.temt wu oonsiderirlf thr: appoinr­
INM of M.r. t::= Hoksx:s he: wrote a 1ettc:r to Sftwor Hauy Cabot io wbkb he oald : "Now r iboul4 like 
to know tbat j~ flolme9 wu in caDre ~thy with 
our views, that I•, with your vieWJ and mine, a.od Judge 
C1'ay'•, 101' inata.nce, Just a.s we know tb:U. ex·AUomey 
~eral Knowlton Is, before l would fed ju6titicd ln •p--a bim. o I o !lboulcl bold myodJ .. guilty ol .. If• 

"TTO( to the aarioft U 1 abould put to his I •I p~aco acr ...., .mo,... "" abso!utdy - Uld ioanol '"' tho ""'"' oatiotW pclldto !or wbldo we IWld 1n _public life." • 
The very ~t relevance of c:eonomic and IOCIAI phil· 

OIOPbY: to tb.c fiti\UJ of a judge h.a.t ~ amply te&tlfl<d 
to by Scator Bonh, who is OQc of the ·Jcadinr opponens 
of lbc Prcsidalt'l fl'oposal. Wbco lbc ..... - ol Mr. O>ld J..U.. lUacbcs wu bc!oft lbc Satwo Mr. 8onb. cn1i<t.lnr a cl«ioioo ol tho Supreme eo...,, oald: 
"l do not want to ltl'Cngtbc:n the viewpoint of tbc rna~ 
Jority.'' Mr. Borah objttt.ed to the Hughet appolnrmem 
becaute he bellel'cd ttw Mr. Hug:hea hc:td tM view that • ..,,.meally no uatralnt ought to be pia~ on t.bc. 'lt.at 
~~~of the Uttit«< States."' 

It !MJ be poioted oot hen thai II>< ..-! .-.r 
ol a l....,. .• opinion• ....- be .........wr - ,_ 
his rtCOtd. Mr. 0\id Justice liUJbes, u everyone bwrrn, 
hat writtmtome Vt-r'f libcraJ opinlon.t; Mr. Juttico Mc­
~eynold!• who b lndudod In tbe tontcr4tive ft'OUP or 
juotka, wu appat<ti~7 appointed by President WU110o 
.. tho~ of hit"""~~­
tho .._. - hl.o oplnlou ~ be .. liD< wkh tbc .,....nJnc policy of the JO...,.,..L It IN)' also be noted 
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thai !hit ...........,. ol precllo:tlor II>< qvoliry ol a , .... . 
cplnloa• .... bca> aci.......S .... ..,....,... ....... the 
pruent propoal. Sc:oator Wbrt:l~ 11)'1, ''Who cu be 1ure that the appolntce:a may not cum out to be ruc:t~· 
aria 1"" It would teem, ~. tbat the: quettlon here 
b ODO ol purine ~ Uld few 'fPC " of &be 
l'rcsiclcno"1 ~ - tha1 blo iiJII I t • -4 
...., """""' cl>acp tbc -~ ol tho eo..n. 1'llc most imporunt point at wbJcb thll iuue aritea la tn 
tho judicial intttpmatM>o oi lbc tmn, ·.s~ p..,.... of 
law, A• ia Wdf known. it oceurt ln the Fifth Amend· 
mont : "No pcnoo oliaiJ 1:o< • •• ckorl...S otlil<. llbertr. o< Pf'OPU'tr without due~ ot law''; uad io tbc: Four­
&«atb Am I 1 t : , • , DOt abaU Ulf tWa!: depri'l'e any 
per..., ollil .. libcr1y, 0< P<Cf>C'11 wiil>out clue - of law.''' Mr. Justk:o Curtis, writiDc the ruling OPinkm in 
Murray'• Leuce '' 41 '"· Hoboken Land and lmpro~ mt'f\t Col~ in 1856. !n4de dear the oricinaJ •irolli· 
c:aute of th:is term : 

"1bc wordt. 'due pcoces.s of law.' wm: uodoubtedly 
itiWICI<d ...... ..,. tbc....., ,...;..c .. tho_..., 'by tho 
"'" ol tl>e !mol.' in ,.,_ CMrto. Len! Cokr, in ... 
comment&ty on thole worda, (2 ln1L SO) ays they mean 
due proceu o£ Jaw. 1be eonstltutlont which bad betn 
llodopced by tbe ~even! aut~& bdo~ the formation of the 
ftderal COnstitution, (ollowinc the lllnpage ol tbe ~~ 
charu:r mort dotdy, p»tt&Dy contaiDed the won1a. 'bot 
b)' tbc judp><Rt ol bit pcocn. or tbc bw ol the !mel.' The ...s;...,.. Cot Cooc<.., of July 13, 1781, for lbc pr<m· 
menc of the tertitQIY of the United St&tes northwtN of 
the rh-e.r Ohio, u.s«! the t<tme word1. 

•• ••• To bave (ollowed, u in the JllLtc constirutionl, and 
iA tbe onlio.ui« ol 1781, the wotda ol !1"9'14 Cli<r/4, •• • 
would ha .. bc<D ill pan oupcri-. Uld ~ To M v. tab:n tbc dauac ,_.,.. ollhr: la.Dd,' without "' im­
csccliotc - mlcht possibly ha.,. cl.,. rise to cloubu. wblch would be cfredually dispo:Uccl by wing those wonb 
which the great ooniJntnbltor on the MtJgM Clt{lrlo had 
dediU'(d to be the ltuC mtll.lliftg Of the: phrate, 'Jaw of ~ 
la.Dd.' in that Wtrumeat. and whidl wc:re undoubtedly 
then rec:dmi as tbtir true. me:aniq." 

In other won1t. tloo or!p>l ......W.. ol the "dO< 
-- - .. tha1 "'"<rl .... ohall r.. ... "bl.o .s., In court... Under the jn.flucncc of kJJ.ur~-/oVt eoooomit: 
theory with iu tmJ)hula oo individual [nitiative the Su· 
pttmt Court hu developed a meaning of "dut. Pf0<U1 of 
law" wldch maku pouiblc clraotf< Umitatiota of II>< 
~"""' ol tho l<dml Uld ,_ lql.olatwu, iA tbe in._ 
ol.........,.g &.c .............. It -be .....S !hat 
this U not tquiYalmt to cb.ara_Uw that tJic boliDeaa con­
troll tho coo.ru. Jn theory, it Tcaat. .. due ~., hat 
been lnYOked tO r~tem compcthion apinst monopoly, 
Dut in tht light o tbc originAl mearslaa' 0£ "due Pf'.OCCN." 
:u abo\'C IWtd, • conatrud.fon Q/1 the: COnstitution •ta. h t. 
writtol,. would .teem to c:aU for toaltthiQc widd, di8'c:r-­
... f,_ tho .....-iolo.,....,.., a.. lor ........... Wr. 

lu.UC. Sutb<rl.uidl• op.;.o. llf<aclr mmocl to, .. tho 
ltnOUI Adltina cue., 

J 
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dple oo the.pon ol c:o.p. u 111 .....,_ ol l"'bllt 
policy, the P,.oldent would oloo oooolot obt jUidoet. Then 
a,plnr eomc or the: aix Jnicbt rdlie and ..,. rcmalo, 10 
tlW tncrelo -ioollya pouibllioy ol ...,. ...,.,...,..... 

a::l"f ll'OOI - to ""'- It """"ld bo noted ....,. the 
.... bill - ..... the ""'".!ft.!/•- would .. pcnnonatdy iDcraocd by aoy ~ 

- Tbls lw no - - to the putpooo ol the mcaarr~ For cxa:nplc. if a DCW &Dd rdlth'd.1 )'OUZIC 

Judcu - be appoiot<d aod - tht - lew ,..,. doc- jod&u. ~doc_..--
ben ol the biDd>. - ..W., thoR ....,.)d be no ad· 
"'"la(t. ;, tenru ol ih< 90rpote ol the Praldau'o po­
I>OJil,ln Milne Ill thcoe ,._, The alpllicaoco, ~hero­
fort, ol tho proviaion that the incrta~t ahall be pennanent 
dot• not appear. It may, of courtt, be arrued on behalf 
ot the Ptclidcnt'• ~ that if the: older Supttn1c. Court 
jmdcu c:onatder an tnerea.&C in the: aile or the Court un­
dulrable the)' have only to re.s.lgn on the pt.tiiiC'C· ot tht 
bill by Congrtss In order to prevtt:~t thlt from hlppenJr~~. 
ln other words, the in~ m: the ahc of &be Court I• not 
aD cuentill part of the Pruidcot'• pJao but ta: c:ontiogmt 
onl,Y upon tbt continu«< rd'wal o{ the older juttim~ to 
rctitt:. 

lo P~Pr the tll'ect o1 the p._r it r. _.,. .. 
- - """""""" 00 dx poinl pcniowly rdcrnd to u to tht Prtsidan's intmliofts. Putti11J Ule best (:('IIOo. 

......... - then~. the ~ .............. ..,... 
havinc &vda view. &Del gc:r.atn~ Judic:ial outlook u Juatitts 
B~ Stone and Cardozo would be appoi.nted to the 
Cou.n. • Jt mult be gra.ntcd at ooct thlt if tht mon 
h01till: c:ridca of the- pll.ll art C01't't(l In thdr auu.mptlon 
Lhat lhe President would extt;t fTocG hla appointee. a 

r.
romite to vote for ~rsal in apeci6e cuct or to declde 
' pr~ibed ways With ftferenco to ~iflc le:gblati\'C 

propoaa.lt-in sl.orc, tha.t they would agree to rtprtl(nt 
the Pre:aident on the Supreme Coart--there it nochlne to 
arcue abouL No ODe who ;, oot committed to a pbllo. 
pby or political dictatorship could view IUCh a proposal 
with !"""'!llemcy· It would """'• howtva', ..... the 
l'l'<>ident " wWcd ., ba~ his pcoi>OJil at lcaa wc!cb<d 
.. til& """""""" tbal ... woold loOk .... the - • 
oodll philooophy ol ~ appolot... p<OCiady .. 
othtr ,...-.. baft claoo aod tha1 he ....,.)d be pldod 
by his - u 0> the pn>bol>Woy thu the will ol 
the people """""""' ltgislati,. poJ;aa, u txp<CU«< 
in the tlecdon o£ lut Ncn-ember, could be Cll'ried OUl 
without lntcrlc:rmce by the Supranc Court u rccoo~ 
~tituted. nw: argumdlt ~ down to 1hls, that the 
diuendng opinions chlt haYc been written in CAtce arising 
under New Dtal legislation gift the Administration IU· 
.onnble hope t.hnt it might be ponfblc to r:arry out o. 
~rogrtun of legislation dC$igned to ciTcQ'uate tht New 
Dtl), whcrtu the m2jority opinion• taken rn the aare· 
51'C~up to 1be cime the CoUrt plan wu dra(ud.--con· 
tclcuce a fairly condusivr: 6nding ~ ~~ pou.a'bili(J 
of i.c:mcntinc the maiD pwposcs ~ durinr Mr. 
ROOttVdt'• firat ad.mfnisttatioft. 1"be rrcem d«<aaoo'ls. to 
be ...,., diu&< tho p;en...._ Yet lrom the Admioi­
.;.,.po;.~ .. adnntq< pr=riowly hdd by_... ol -
pf'Oblcma.tie vote is not a 'lic1ort. 

It ..... 14 be noted thu ...,. ol dx ctitlca ol the !Teoi· 
dcn1's ptu bcUeve: lha.t the: ttqu.iremana of the pretml 

• n.t ti;&IJC:II~ tha.l l.a.y mcmbr:rt tbou.ld be •ppoltlfod to (f'IG 
Co\lu hat, piMCI act 'tldblc mppor1. 
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·- """"' bo - by • dUier= typo ol ~Jon, Thoae who hold thot the <cooomic ~ altho Cl>lllllfl 
...,ld bo ooiYOd by I lrontal ~ IIJ?OO•l1lCIIII)pQiy Clllllood 
that theft " no cocutftudonal &npedimcnt to arutk lfll•· 
lotloo dJnoctod IOWan! thlo end. 

la. aay cue, thll wbote coatto~ b ICt i:n ~ fr:amc­
work of • fttW C!C:OCIOmie en •bidJ. IIIXOt'diac_ to a cnat 
bo4y ol oplnloa. both upm aod loy, r<qUitto .. ... 
cna&tr - ol rquiltloa ol basi-. by coou ...... """""c OWlY ~ wNt dx Supr.... Couit ........ 
n>1<. allowed 1D 1U ""_..,..;an ol the limi" o1 Ioden~ 
1"'1"" aod ol tht -"'c ol tht due pn>ceoJ dawco ol 
the F".Jfth &ad Fouruonh Amcndmnrta 1be rec:ent dc­
ciaioru cxtcnaively quoted abo'ft: may be talc:al u definitive 
of • llbenl 901ky oo tho pon of the Court oaly to the 
extent that tho one mcmbeT boldina" the balaoc:c of ~cr 
continuea co ranco "-imteU on tk 11beraJ tide. b It 
probably (afr to •'f, thertfore, that the New Deal phil· 
osophy, indudlnc 't.t dfqnoti• or our ecoaocnlc probltt'llt 
&lld tbe rnetbodl l)f'ODOied (or thciT .olutioo, hU much 
at stake in the early itrenctbcoior of the Jlbenl 90int of 
vitw on. the nation'• hf&huc ttibtuW. 

T' .. ,__,... £rnt:y w Taa PtA. ~ Pc.rt.....• Anmt~a 
T ...... Tilt CD~;"' 

h b at lht. polot chat the qoeJtioo usuma ia mur 

- its - ci1Jdl>cdy - - ........ k " .... - thu rnudo ~ ... bow dx~ is-
ceMd. 11 a r. tbooCbt of .. • ....., of ..p~~ 
a ddinltc public cleri>lncl lor a libe.oli:ing 01 Jlld 
rm~ in t.be Ucht of an extraordinary emerreac1 mbtr 
t1wl ... pcNOOlll tl(pieh ... the - of • ""'1 powerful 
executive, tbe arpmctt lotct much of ita rorce. For 
f111ugtndet •uch .., tho natfon hu beCft ('U:dna t.Ju·ou&h 
lrt not of rrcq,ucnt ooc:urrenee, and it does not appear lhat 
such p:10ral fft•lil! u the courts mjoy would Dectuarily 
be lmpo.lt«< by cJrectuattnr a l'&lher oudd"" ch.on.te 1r> 
the q.Wioy oljudJclallr>urp..wfon of buic:' Jaw. Wbca 
a preaidect, a MD&tor or a covemor is ttplato! by an 
....,.ilclmio( - ol the people the prati&< ol his Ollcc 
does DOl aufter &I a rDCUUrc pr opoc tioc:W to tbe '"*.. 0D 
dx odxr loud. those who ... the .,...,. ~ ... 
wnuptiou ol dx jlldldary an rnanilcody ri&bt Ia r..... 
inc tha1 its ruulu mi&bt bo lu-rcod>ing. 

A ttrioua upect of the mattt:r i:• the doubtful cN.racttr 
o( c:urrc:ot ~ with td'ercnc:e to tbc "i.oc» 
pcodmce ol the Judlciuy." Cooscrnti,. minda ...,...., 
it u • hcritq< to bo prcocrv<d: many IJbe.olt, aod prob­
ably the wofking: dueet very gene:n.lly, rqvd It u a 
goal to be acblev«t. h ICmU hardly posslble that Judrea 
could render dodalon1 yraT af't:u year- whleh chefr own 
liberal collca~et thancter[u u ptcjudl<:td wd unfatr 
without imp~.•rlnr respect for the eolll'tS. The way In 
whkh labor rlahtt have boea di.srtprded in ooun de­
dsioo.s is a matter o4 comtriOft Jcnowltdgc-~ acuckott 
of Old-"! prol>lcms. lo this rctp<d the chid olfeo<lcn 
ba"" bcm tile 1ow<r couna. But the body ol pn<>cdcal 
that ......... bcm l>uilt •9 .. 5..prauc toun opiolooo 
interpretinc lht Cooat&udon in the_ i:Dterut ol OUIWOI"D 
m>aOmk clodriDc .... bad .. in8u<Doe "'"" dx ....... 
ol our people wblcb - mcrnbcn ol doc l._,J proiCJJioa 
do not r<IJit(. It Is probohly safe to aay ....,. the 
aupportera of the Pruident't Pf'OPOtll for 1M. moet pan 
reptd it u • rather drudt but·~ expedlent co 
T<ndu the SuprtmC Coun "lndependcn~· ol tl>c """" 

. . . 
iod.1Yidua11ttk tndJtlon wbkh our CICCIDOin.ic: tyttan hu, 
dneloood aod .,... d<!>cr>dmt upon the will of tho paoplc 
u to tl>e optrit 1r> which the JaDcwolt ol the CoootltuHcn 
oball bo bot<rprctcd. 

Tal lVPOI'TA¥('1. f)tl .,., "P~ Allltllot&lf1 

lA t!.c - ol ~a..,.... partlaoluly, dx octtlnr ol 
lcpl .,....&ou Is 1 .. tt« ol primary importonco. In 
tbe ptaeD1 C0Dtroftt'7. u bu btm. pointed out.. atkft,o. .... " ol>arplr ca~~oc~ to the _.'llil1cy ....... ,_e • 
praidCDt ...... .-...,. limo mitrbt lollow dx -
admt ol ~ the We ol dx Coon lor the I*'· 
- ol _..... lui!lcW biCJJinr lor his 1<cUiatl .. ,..... 
pote:t. While. ~hit t1, of oourte, a matter of opinioo, two 
factor• mutt be taken Into account. 

a) .. Preeedcnt." have two hluorieal \lief, one to be 
foUowed, the othc.r 10 be avoided. Put. poUcies in rvem· 
m~t aJ'C! u often polnted to as "horrible exatnplet" •• 
they are. dted for JUidance. Jwt now-, ocSoonenu of the 
Pruldent'• pl&a arc rc:prdinr tile. •"Drc.cta.Cnt'' xt In the 
Gnat Adminbtration for incr~ine the rwmbet of juttiQU 
lo the Su~ Court and maJciric appoictmcntl In the: 
light ol l*'tlclliot dctlr<d d«iaioas, .. • pidoll ., bo 
avoided. Tbe olu ol the Court hu bcm lrcq...Wy 
- but ..... p«<tdcnt - to be cpcrati ........ 
dcadc. ~ II dx mull> ol dx pracot pW> -
be~)" rqudcd U rmmidactory to the uatioG, thm 
is litde """"" le< lcuinc rq>ctitiooL 

b) lu bu bcCI> po;ntod oott in the Scoatc heorlntJ. It 
is only d.Uril'l( periodt in which liberal po1jcic:s ate. de­
vdopccl thlt Coa(J:eu 1M the Ex.ecvtivt: art likely to 
ha""t·e any COI'ltcat with the Supreme Court, to fat u fed· 
~raJ power is oonoc:rned. A CONtr'V)t-iv~ CongTC:&s and 
Executive: arc likely to dtvdop and enact only mtUU,ret 
that arc wdJ within the Con,Jtitution: u eonterv&t.lvdy 
interpreted. Thm the in.ftuenoe of preccdc.ot would, in 
ony cate, be tutlaOed by itt limited availability u a 1\tJ)o 
90rt. 
Tas ........_ .£.nut or Tn Pl..uf lh'GJt Ttt& NAnt'IUf-AMQ Of . . ems.~ 

,.. 10 dx ..., .._ q...- ol Qn'l "~4 .. '!7 ;,.,. ocala ckpeod> "" the ~ ol dx ..... 
lor dx Supr.... 0..... Wbik it bu been poiotod out 
cb&t ~" ;u...ucu mar be qui~ influiblc in dc-­
£tftk of the riJht• of tnlnorit'"' it would at:m tha-t Ju. .. 
ticet who wouJd qualify undtr Mr. 'RooteTelt'• ~.&c.~ 
tioos u to the promotion of the gtnc:ral welfare would 
not be ladcir.lr lft approei .. lon of the rd.igious., polldcal or 
rconomie ri!lhta o( tn)' Individual or 1nlnority group which 
may c:;om.e ·Into Jew-tdy. Tn other words, whtle dtote 
defender• or the Supreme Court in the prttent tofltto-­
vt.rsy who point to lt1 function a.s a bulwark aga1nJt popu· 
tar ~)'tteria are undoubtedly eorrect in that contention. 
it il: difficult 10 tee how • Court made up o( jusdcu or 
lbe Ilk of the P.'rucnt libuaJ memW. would COII)Cilutt 
aj><rllto mioonoy riptJ. 

f7l 
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There ia alao the UD&voidable suapidon that many of 
those who are now ca11Jng for subltantial constitutional 
changes by amendment are usinJ. this argument for the 
purpose of killing the President a proposal. The much 
talked of amendments might be chief mourners at the 
funeral of his court plan. 

The second type of amendment would limit, or even 
take away, the right of judicial review of acts of Congress. 
Senator Norris hu proposed that an act of Congress shall 
stand unless two-thirds of the Supreme Court vote to 
annul it. Senators Wheeler ~Ptd Bone would give Con­
gress power by a two-thirds vote to reenact a measure 
annulled by the Supreme Court, after the occurrence o{ a 
general election subsequent to the Court's.declsion. Wal­
ter Lippmann would add to this a referendum fo th~ people 
who, he believes, should , alone. be able , to ov~r1ide lh~ 
Supreme Court. · · .. .. · . : , . 

The third type of propo~d co~tut!~ amitf\dment is 
represented by Senator Burke'.s • pl'OJlOfoal • wQ.iclr .would 
retire all fed~ral judges automatically .a~.- ~S who ~d .no~ 
elected to retire between the. ages of 70 anif 75.. In either 
case full pay would be continued. I~ ~ ~en predicte4 
that _should Congress no.w propose. suc)l, arr. amendro.ent, 
the Judges qver 75. would ;egard · th~ t.4c:cisive yote , of 
Cong:ess as a mandate to rebre. Ill a,qr ~~;,the ~edY. 
adoptto'! of. the amendment would mea,n t!te1 retirem~t 
of five JUStices who are this year 75 or,: qyer., -:t:hree of 
these are in the consistently conservative,,grouJ)-Suther­
land, Van Devanter and McReynold~ .. ·Su.'th. a ·consum, 
mation would, of course, give the' President power to 
liberalize the Court without altering its size. It would 
be a permanent reform accelerating the ptdoess of infusing 
new blood into the Court. If it should be invoked now by 
a CO';!stitutional am.endment which· botb"']iarties -woul<!-­
hearttly support as a way out of the constitutional crisis, 
a bitter controversy might perhaps be ended in a con­
structive way. 

Whatever may be thought of the several propositions 
offered as alternatives to the plan in dispute, it must be 
recognized that, with the exception of compulsory retire­
ment of judges, they are all essentially more radical than 
the President's plan in their effect on governmental pro­
cess .. This does not mean that they are not preferable, nor 
does 1t mean that some of them are not, in any case, needed 
as supplementary remedies for the evil of anachronistic 
court. decisions. The support given by critics of the Presi­
dent's plan to the proposal to give Congress power to 
override ~dverse ~~cisi?ns .on the constitutionality of its 
own acts 1s surpnsmg m vtew of the patent exaltati011 of 
the legislative and executive branches of the government 
over the judiciary that would result. 

CoNCLUSION 

The "conclusion of the whole matter" seems to be that 
those who think that the nation is now in a cr itical situa· 
tion, who are deeply impressed with the inferior economic 
status of one-third of our people, to which the President 
has called attention, who share the concern expressed by 
the Chief Justice himself in the recent Minimum Wage 

~ . • • 
dcciaion over "the unpara11eled demenda for reiW wblcb 
aroee during the receut period of depraaloa IDd ldll <100· 
tinue to an alarming extent," and wlio betien tbele CODdl· 
tiona can be met only by i~lately eecurb:!f' a llben1 
attitude on the part of the Supreme Court toward New 
Deallegialation, will tend to fav6r the President'• proposal 
u the quickest meUlod of infuainc new blqod iDto the 
Court. On the other hand, thOle who do not reprd tbe 
situation u grave and think t.ba,t with a little~ and 
in the course of nature changes in the peraonpel of the 
Court "'ill bring abQut chan~ in in~retatioo·u· ~ 
as substantive ameridu\ents to the Constitutiort, 'and ,tboK 
w,ho fear t,he precedent of challglng the Coun in liDy -:r 
without' th&, approyal of.tJ!e 1whole people will be inclined 
to oppose the President's plan and favor proceeding by 
way .of . apt~dment. · • • • 1 • 

c WJ!at~v~r· ~e _out~me,: the CRntroversy &eeri)S• tp, lu!'l 
servJd,an ~u~ti~··PUIJX?se· (t ·has .biyu~ ~o ~ atr 
J~o.n of !he ~trY, •. as eytd~ by the surprising ~s­
!f.ction, voiced ·In :tlte· ~e ~press over the recent 
~: ~~d.i~;-;1!t~ 'etasue~~.~!l,1!.~ rie<:essrtyTh' of a m'l"em JU I ~, .l'r wun Ul our """IC ~aW;, • US we 
a,e seeing demonstrat~: the ttiJffi ·Of. Mr.· Justice Holme!' 
gz~at ,.c;li~tl), ~icb',n6\y. adoma a. 'mllr.akin.;tl\e new De­
partment:or ]Ust(ce

1 
building in "~r.ashin~on: ~Fie life of 

the taw',has no't ~p'.l9~~.,it.ha8 .~.eScptrfence:• 
.. • ''· • : •. ' ~ '~ • ·su<;otsri:D READt.Nc:s · • • ·" 
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THE WHITE HOUSE 

WASHINGTO N 
. . 

JuDe 10, 1837. 

IIDlOR.AIDtDI J'Oil 0. 0. BURLUGIWl 

t/ 

Pur.uiug the general questioning in -r latter 
to you of the other 4&7, what do you think of J-. P. K. •a 
exposition of Obristianity when he 1•nded the other day? 
How IIWlY J:Dgltahlllen oooupytng a ailllilar poai tion in London 
would publicly express the same ethical viewpoint? And, 
inoidenta11y, what British Oourte han ever handed dow 
opinions on tax avoi4anoe or tax evuion similar to the 
opinions of some of our OOurts w1 th which you are doubt­
lea a familiar? 

J'inallr, uk rourself what Christ would. aar 
about the jaerioan Benoh an4 Bar were he to return today? 

r. D. a • 

• 

' 
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THE WHITE HOUSE 

WASHINGTON 

l 'l~FiflC>Ifi\Jc 

o. c. DURLI UGILW 

~ tbe PMhl QUBtlOD­
lag 1D ., letter t o JOQ ot tbe o~ 
dar • wbat do J'CN 'btnt of J. p . 11. • • 
8:1p011Ucm ot ObzUtlpnltJ 1lbeQ M 
18Dded tbe otber dq'r Row z v 
Ensll=br • ooc:gpJlDg a •' Ual" poeltlGD 
lD LODCioD would pubUoly ~889 tbll 

., • ame "etbloal'' YlewpolDtT ADd, lnolclenw­
ly, t'thnt on Uah OcJurte ban ne~ be""ecl 
40\ID oplnl008 on tax avolclenoe o~ taa 
enslon &l mllaJ' to the oplnlODB ot en1 
ot our Ooune w1 tb 'llhloh 10'1 ue doubt­
le88 tam1Uul 

rlnallJ, uk )'CNI"eelt Ulbat 
Ohrlet would s ay about tbe Allel"lO. 
Bench and Dar wore be to ntul'n tod.qT 

F. n. n. 
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Dear F.:-

THE WHITE HOUSE 

WASHINGTON 

JUne 10, 1937. 

I have sent the eno1oeed to 

0. o. B. just to oap your ollaaxl 

F. D. R. 
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f' sr: ~--~r­,.v:. 
THE WHITE HOUSE ~// 

WMHINCITON 

June 17, l9S7 

File - confidential - under •Robi.naon• 
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.Jae 1.8, 1937 

ll!llllRUDUII J'OR 'l'B! .lftOBDI cmmax.1 

In re& ipd1c1&rX Btll Substitute• 

J 

I return the drart ot the proposed substitute tor the Preai­
dent'• Judiciar;y bill. I think the following euggeations I.Dd co1111enta 
lllight be 118de& 

!he drat~ doea not ~ taa&t the 7S-7ear-old Justice Mall 
have aernd tor ten ,..are. It ill theoretic&J.4 poslible that, b;T 
appointing 76-,.ear-old aen to the Court, the President could secure 
an indefinite DUll~ ot additional appointments. BonTer1 the pro­
'rleiou tor on1T onJ appointment a ;year I.Dd limiting the Ccurt to 
titteen should eatiat,. the aost captiou. 

It aeeaa desirable, in the pro'rleo to the first eentence ot the 
amended Section 21S 1 to pro'rlde tor the appoinblent ot an addi tioaal 
Juatice •tor each justice, including the Chief .Justice, who at the W!" ot the 'RJ?Ointmnt has passed the age ot 7S ;rears.• Addition of 
the i talicillld words ·would aake clear that a (1) if justices naw over 
75 Should die, resign or retire prior to appointment ot all ot the 
additional justices (which 1dll take tao.r 7ears) 1 the occasion tor a~ 
pointaent ot the additional juaticat will to that extent be elill1nated; 
and (2) the death, reaignation or retirement ot an additional jus­
tice, before the justice over 75 who occasioned hie appointment 
leaves the Court, wU1 perait the appoinblent ot a second additional 
juatice. 'l'hia 111 the probable result with the bill as now dratted, 
but the present language contains some degree ot ambigui:Q'. 

!he first app(,intaent, it the bill were passed naw and• in this 
fora would t111 the present pcaney arising tr011 the retirelll8nt ot 
Mr. Juatice Van Dennter, since b7 appointaent of the additiop•l Jus­
tices the Court it 11tnporar1l;r increased• above i te normal figure ot nine. . 



-2-

.lppoint.ent of additioD&l. jqes f1A7 be aade (within the l.Ud.ia­
tion of ti.ti;ea) in 1111ooeeein 7Ml'• 80 lHc u there are juaticee 
onr 7S aoae eontJmaanoe in oftioe bae J1Q! oocuioned an exietiDc 
additioD&l. appointllent nen thoup the Court ban a ... berehip onr 
nina and enn thoup a death, reeipation or retireaent bae ll&de a 
'ft.O&nOJ' which on aooount of the llhrinldng provbion cannot be filled. 
The provision againat·'rnung Tae&nciee appllee to thoee •cauaed b;y 
the death, reaignation or retiraent of a justice,• aDd the Tacancy to 
whioh the additioD&l. justice would be appointed 1a oauaed b;y a oonti.n­
u.ance in office. 

The l.aat parqraph or amended Section 215 provides that •no appoiDt­
JIIent * * * to fill a noanoy, eb•l 1 be ude troll the terri tor;y or a:rtT 
oiroui t court of appeals haTing a meaber of the Supreme Court * * *." 
It the Chief Justice were to die, resign or retire, this would require 
that the nn Chief .Juetice be appointed troa an unrepresented circuit. 
'lo give the wideet choice tor the Chiet-Juatioeahip, it seeu deairane 
to add• .. * * or to till a T&CSDC7, gem +bet in the oUice or Chief 
lvtice, eb•ll be ll&de * * *•" 

The diaadTantagea of lilliting the choice of juatioee to unrepresented 
oirouits are aa obTioua aa are the adT&Dtagea. 
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S.o1d.oa 2 ._Dia a.otioa 238 of the J111111o1al Code 'bJ reaaot1Dc 
the prmaiau et thet ... tioa aDd adding thereto a llod parwcraph (6) . 
!be follow1Jic are the chief point• of dittoraoe botwon thia para­
graph and the rniaod draft of the s-r• bill (H.R. 2260) wtdoh•the 

. .lttoi'DIY OU.ral 1ubm.ttod to the Senate JwUoiUT CCIIIIDitteea 

:he Swmer• bill• gh'OI the Ullitod state• the risht to tab 
part 1D. tbe hearillc and trial and to 1D.troduoe ni.dODDO 1D. au;y oaH 
bot;won pr1nte partill 1D. wbioh the ocmatitut1oua11ty ot a federal 
ltatuto 11 drnD 1D. q•lticm 1D. au;y federal court. In ·•uoh oaee1 
the tlDitod statea auat &110 be giftD. notice. S.oticm 2, which deal1 
Olll7 with redn by the 8~~ Court, oOD.ten no oorreapcmd1Dg 
right a. 

Ae to diroot review by the Supl'Cie Court, Seoticm 2 11 in aGile 
reapeota broader and 1D. 1cae re1peot1 narrower than the Swmera bill. 
Seoticm 2 authorises the UDitod statoa to obtain aaoh min wbezlner 
the j\ldpent, decree or order ot a federal diatr1ot aourt prohibit. 
au;y peraCD or &geliD)' frca oarryi~~g out, or aot1Jic \1114ar, tiM proril­
i oD.I ot a toderal ltatute, wbereaa the SWDMn bill authorise• auoh 
redn wbeDever au;y federal oourt hold• a federal atatute 111locmlti­
tutioD.&l. llbere aoticm \1114er a federal atatute 11 OD.joiDed tor 
raaacma other thaD. ita invt.lidit,., tor OD&pl a, upoa the grouDd that 
the 1t at ute baa been errcmeoWily o0111trued, Section 2 would app17 and 
the 8\IIIDerl bill would not. Where, em the other haDd, an aot ot 
C011gre11 ie held UDOautitutiOD&l. but tho j~Jlt doe• not prohibit 
action there1111dar, i. e., a IUit t o reoOTor taxea, the 8W»r1 bill 
would appl7 ad S.oticm 2 would not. 

'llllder the S~r• bill, although only the 'llnitod Stat aa can 
initiate an appeal to the S<qlz me Court, wbeD. it doe a 10 the partial 
to tho oaaa oan al1o obtain a revi- by that Co~. 'llllder Seoticm 2, 
the ettaot of a action or an appeal by the UD.itod state• upcm tho 
appellate rigbt1 ot the partie• or other partial 11 Dot atirel7 
clear. For eDaple, it the plaintiff 1ealr:a an iD.j'IDIOtiOD. &&aiD.It 
three leparato ••otiOD.I of a ltatute and the decree entered cr&Dt• 
relief agaiD.It Ollly 011e aeotioa and it the UD.ited state• &lb tho 
Supree Court to reverse th11 decree, proaiiUbly the plaiD.titt, 1D. 

•:a.fereDOu to the Swmera bill are to the Attoi'DIY Geural '• 
redlion thereof. 

• 



order to proteot h11 J'1chtl• 1101114 haft to both proMouh U tppeal 
to the Oirouit Court of Appeall with reepeot to the relief clellie4 
u4 clefad in the Supa Court with reepeot to the relief &rut.ci• 

fhe 8• era bill pend.ta appeala t:o the SUi~.._. Court bul uq 
oourl of the ~ted statee. 8eot1~ 2 appeara to pendt appeala 
oaly f'ria federal dhtriot oourte. fhe Saponao. of th1a li&ta­tion upon the eoope of the aeotica 1a to be jqed in the licht of 
the faot tlu.t elrouit oourta of appeal dlreotl7 rni• the deoidcae 
of alftral blportat federal o~aai011a uul boarcla. 

Beoauae federal judioial powr 1a lim.ted M "oaaee• or "ocm­
tronraiee. • the ooaatltutiaaality of a etatute ill ao far aa it 
authorilea u app•l by the thdted State• b'ma a tiu.l judp-R or 
deoree eutered 1A printe litl&ation wbea no Par117 to the oaae ap­
peala 1a doubtf111. !he S.ura bill therefore oontaiDa two aeoticae 
applioable to appeala eDterod 1A printe liti&atica. ozw authoriaillc u appeal when a Pt.r't7 alao appeal• .. d the ot!llr authoridq aa ap­peal llhen tbere ia no nob appeal. !here 1e allo a aeparabUit7 
olauae. Seotion 2 ignorea the po111ltle uaoaDatitutiCIIality of oer­
tain applioati011a of ita prOTiaiaa.. 

fhe following minor oh•ug .. 1A SeotiaD 2 are belieftd deair­
able: ( 1 ) A ohauge in tbe tS..e for appeal or aoticm fr• 10 to 
30 d~a. fhe preeellt dratt allowa cml.7 10 daya within llhioh (a) to obtain u4 rtudy a oopy of the oourt'a opiAicm. in order to de­
te~ the adrleability ot requeatiq rerl. .. by tbe Svprae CourtJ (b ) to prepare auigr-euta of error. 11h1oh ua-.ll7 would require 
aCIIII familiarity with the reoor4. aa required by the rules ot the 
SupraLe Court {Rule 9) 1f u appeal ie tabn aDd as these rule a 
~bt require it a motion 1a :madeJ { o ) to ael'ft notioe ot the ap­
peal or moticm on the parties to the oaee. The 1<>-d&)' period would 
hardl7 be adequate UDder the moat farirable oir...-tuoea u4 it 
would ole&rl7 be iDauttioieDt it the ooun lam)lTed 'ftre in the 
tar west or the ilauee of faot aDd lar 'ftre ocaplex. {2 ) The aean­
il:lg will be olaritied it tbe wor4 •eerve• h aubatituted tor the 
word "exeoute" in lille 13. (3) Ineert a .._. atter ~ wol"U 
"diepoaed of" 1A the enwaath 11M f'rca tu lad. (4 ) QuotatiGD 
-.rica ahowd appear at the eild ot parecraph (6) 1utea4 ot at the eDd ot paragraph (5). 

!here is attaohecl• u a bada tor o•pariaon. a rnieed draft 
of the S.aere bill llhioh the Atto1'2187 OeDeral auaitted to the 
Senate Judioi&J'7 Oanitt••• •rked "A• • Uld u earlier dratt pro­
pared in the Depar-.at. •rbd "B. • wbioh •ob1clee the a\lbata11111e of the B1a11era bill as pueed by the Bouae bllt doea not llldeaTOr 
to follow ite expre11 lqtap or pr0Tiai011e. 



Section 3(a) ahou.l4 be chlmpd to reacH •AD addJ.tioD&l Juda• of 
• .Ill[ court of the United States oUupr t.btn the s"'"'" Qoyrt ~ be 
appointed • • •.• 

to be precise. it ahould be •the Un1tt4 Stat., Ouatou eourt• in 
Section 3(b). 

Section 3(d) 1e a IIIU"rlval. !'rca the or1gjJl81 wae of anmti}' aa the 
turn.1nc poUt and ahould be abenged to read& •AD acl41tioD&l Judge eb•Jl 
DOt be &JIJIOinted Wider the prortsiona of thia section when the Jud&• 
who 1e .. Mt'rsu•t TlfJ• mr texept:r-fiD uara of He • • *·" 

Two qu•Hticationa tOUDd 1D the last paracraph of the ameuded 
SeotiOD 2lS are Ollitted troa the analogous Section 3(e) . I think each 
ahould probabJ:T be present. (1) The provision tor one judge per s tate 
in tbe oircruit ehould operate •aa eoon as u.r be, •pd iD ao tv at 
ft"ibl! • • *•" llost oircaite ban ~ atatea thaD circuit ju4gea 
iat, 4th, Sth, 8th, 9th aDd lOth) and tlje' qnal1f1cation ~ad to the 

Suplll? Court ebould be repea~ here to aTOid contua~on. (2) the 
prohibition against appointaent should be of a resident of 11811;1 State 
ha'rl.Dg a ... ber ot the court who w .ua a bona tide legal resident of 
euoh State •t- the time ot Qis appoiD1pepto * • •.• A ch•n1e ot resi­
dence attar appointaent would otherwise eerve to defeat the purpose ot 
the prortsion. 

Section 4 pro'rides tor the appoiDtllent of a proctor ~ the 
Supreme Court. Since the ~tieiou peraitting oocapul.IIOl'f aasigDMnt 
of district and circuit falfpa ban been eH•1D"ted the office is rela.­
tivel:T unillportant. 'Die pnoter•a tunotione and eftica07 will not be 
illlpre81in it confiDed •rel:T to u!dng suggeatione and the coapilation 
of atatis tica. ·. · ~ 

Section 5 ahould be changed to authorise the appropriation of 
"the 8UII of t;lQQ1QQO t • for the Nlariea of edditioD&l 
judgea and the other purposes of thia Act during the tiacal ;year ~ 
12li·" 

Section 6(c) definea "district court• to exclude the territorial 
and inaular oourta. District courts are referred to onJ:T iD Section 
3(b), which provides the .axiawl DWiber of appointments. It' the judp­
ahip in a:rt:f territorial oourt ahould hereafter be a lite appointment, 
additional juc!Jes could be appqint.d..uBder Section 3(a) without the 
11mitat1on found in Section 3 (b). ! therefore aa~t that Section 
6 (c) be changed to resdt "The tel'll 'district pOII.U't• includes ~~ 
~:trict Court of the Diatrict of ColUIIbia.L. ~:: '::: aa\ U.~41te 
M•~•i.e~ ee•~ Ia • .,. \a .. ua.,. e• •u·\ln p;;..,,,eav11 It thit · Change 
ia not made, the i talicilled word" in the stricken material ahould be added. 

' 

• 
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Ae the amended Section 215 of the Judioi&l Code would read, it 1e 
not abeo~ute~ certe.in thet the tel'll 8 Juetice• doee not include a re­
tired Juetice. While thie would be the reaeonable interpretation, it 
seeu desirable to add a turther definition ae followsa •6(d) tht tel'll 
tjuetise• meyp a juatiee 1n regu1y. acti?t gryice.• 

Attention ill called to the l.iJD.itatione ot selection to unrepre­
sented oircui ts. While no precedents t or the Supreme Court have been 
found, reasonable lillitatione are customar;y in subordinate offices and 
were approved in MYers v. United States, 272 U. s. 52 at 128. U 11q 
well be que,11tioned whether this rule would app~ to justices ot the 
Supreme Court, the power of nomination of which is contenecl exolueh~ upcn the 
President b7 the Constitution. 

With the f.'l1•1n•t1on of the power of the Chief Juatice to order 
judges of interior courts to other districts lllld oircui ta, the per1118D8nt 
increase of district and circuit courts because of age ot Jud1es becomell 
m:u.oh more difficult to defend. 
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MELlORANDUll , 
(J udicial Reform) 

J une W , 1937 

The attached stateoent and outline of a Bill nre 

intended to provi<\e the basis for an approuriate restatement 

of position and an immediate end of the Supreme Court contro-

versy by lecrielntion absolutely assured of ~ide supnort 

and wholly consistent with oaintaining the President ' s fw1damental 

position. 

Without comneUinr..; retirements or enlare ing the 

Supreme Court , t his nro1:ram would in nractica.l effect reeul t 

in t he voluntary retirement of at lea.st three and probably four 

Justices wit hin one or, at most , two years . It would also 

serve t~ nold a ~~ajority of five or six to a liberal position. 

~ Bill ~ cgnstituti0nal . 

The Bill can only be ,aunrai eed correctly if read as 

t he nroduct of rea soning presented in t he statement . Together 

t hey should explain t hemselves . The stateLlent is a hUl'ried 

draft which can be vastly ~roved . But I urge very etron~ly 

t hat t his should be read carefully as soon as uossible • .. 

• r 
I \I - ... . ,. I 
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J UDI CIAL REFORll 

1 . Backgrquod g~e President ' s Propgeal: 

As it becruJe evident that ec~nomic rec~very was uncer way 
• 

anC. o.s "'anic fee.re subsided , t here developed in 1934 - 1936 c. rising 

tide of judicial oppocition to the I!er. Deal ;Jroe re.u. !lore end more 

fre~uently the coUl·ts 17Bl'e aske<i tc set a side or to interfere with. 
• 

t h e enfo:t"ceraent of ln.r;e r.1lere t i!.e p ower invoked was not true judicial 

c:.ut bori ty, but e.n unconsti t uti:::nal extension of judicial p ower into 

tile domain of legie:la tive aut hority. 

In t he Supreme Court thi s judicia l opposition r•lanifested 

it self early in the d issents of f -::>Ur J ustices from t h e majority 

ouinion by Ll!· . Justice Roberts in the l'Tebbia case a.nCI. from the rnA.jority 

o-oinion by Mr . Chief Juetice Hur·.'hes in the l.Unnesota Uortgage · case . 

As t h e tendency to curb legislRtive and executive power developed, 

t1ajorities of vArying sizes were found: (1) to deny t he validity of 

d elegatee. legisla tive power in the Panama Oil case , (2) to deny the 

validity of delecated leg islative power and adequate power to regulate 

interstate c::>1n1.1erce, , in the H. R. A. ca se, (3) to deny federal po~ter to 

;:>rovide olcl. age p ensions for employees engaged in inte1•state CO!!l!aerce 

in the Railroad Retire"1ent ca ee, ( 4-) to deny federal power to provide for 

t h e general welfnre by agricu~tural r egulations in t he A. A. A. c a se , 

{5) to deny fede r a l power to r pgulate coa l mininr; and labor relations 

t u er ein in the Guffey case , (6) to deny federal power to extend bank­

ruptcy re lief to municipal cor porations in the Hunicipal Banlcruptcies 

c ase . 

A common t n eme of these dec is ions v.ns t hr.t the Cone reee would 

not be nermitted to decide rrhn.t l a ws were necessar~r <'.nd proper to 

regul P.te coml.lerce Md to 1)rovide for t ile r;enera.l wel fi\re , but t ho.t 

t :1e Court \"Ould reviev1 t he l"'isdoo of such ler;islfl.tion anc! reject it 

,. 
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if it ran coWlter to the economic or political theories ap'!)roved by 

o. majority of the Justices . AJ.thml£:h the right to exercise this sup·er­

legislative power was denied in ~ords, the power ~a quite clearly 

exercised in fact; and finally, alt hough t here had been much talk of 

p reserving t he sovereignty of the Sta tes from invas ions by the 

federal government, the Court went on beyond its attack u~on federal 

legislation to deny the power of t he states to regulate r.linitnum wages • 
.. 

Before tne summer of 1936 there was euch widespread 

disap~roval of the exercise of t his extended aut hor ity of the courts 

that both major ~a.rties agreed that constitutional a.uendment would 

b e necessary if t his judge-made law could not oti1erwise be changed. 

Both ~a.rt ies in national convention emphasized the desir ability of 

avoiding constitutinna l ruJendment unless absolutely necessary . Both 

ind ica.teci the~r· hope t hat the judiciary wouJ.d reform itself in some 

measure . 

The Democro.tic party , however , VJent fa.r belrond the RenubHcan 

position and made it very clear in ita p l atform t he. t a. judicial 

reforJnntion must go to the extent of re-establishing the a.uthori ty of 

federa l and sta te leg islatures within t~eir resoective fields of 

g ranted power to enact laws which t h ey regarded as necessnry and 

proner to fulfill their consti tut i:>nal oblir,c.tions . The Democratic 

ne.rty made it clear t hat t h e usurpation of leg islative power by the 

courts mue:t be s topp ed by any available means inclucUng , if necessary, 

constitutional a.t.tenduent . 

Followinr~ the overwhelminf' endorsenent of the Democ:r.n.tic 

l~ational Administra tion by 27 , 000 , 000 voters , t h e Preeident in hie 

f il·st oessar;e to tite new Oonrtress put fo r rerd the need : ar nn 

enlichtenec interpretation of the Coneti tution . In hi s inaUBural 
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e.ddress t he President s tressed t h e urgent need fo r legislation of the 
c haracter nreviouely null ified by the Supreme Court . 

Then, in a. special 111eesa r•e of Febru(l.ry 5th, the President 
ryropoeed the no.ssa¥ e o~ a series of laws intended to i mprove t he 
efficiency of t he federal oom·ts and to revitalize a.'!ld rJoc\ernize 
t heir personnel. Th e proposition was advanced t ht•.t, with t he in­
fus i on of new blood, the courts and particularly the Suprer~e Court 
0 ould ce exuected to rest rain ther11seJ.ve s within the liuits of t heir 
conetitutione.l a";J.thority anr1. cease to exercise an unconstitut ional 
contr ol over lesisla.tion, an U!l\7C.rrc.nted authority to 11hich sor.1e of 
t he older t:'leitlbers of t he Su;Jreme Co";J.rt seerer: to be irrevocably attached. 2 . The President ' s Proposal , 

This nr oposal of judicia.l r efor m has l1acl \.musually wide 
d i scussion. I t has been encouraginf, to observe the eagerness and 
eloquent interest wi t h which the questions involved hP.ve been debl\ted . 
One -:>art of the program, nrovidinr. for t he Yoluntary retirer.1ent of 
judg es over seventy years of ag~ has been enacted into law. Other 
parts of t he program having obvious merits woul d have ceen enacted 
if t he intensity of feeling and bitterness of hostility a r oused by 
the s u.ureme Court issue had not preventec~ a reasonable consideration 
of matter s even remotely related to t he ques tion of che.ng i ng the 
personnel of the Suprene Court . 

Probably no issue i n modern tin es has been debated more 
s e1·1 ously or r.'ith more vs.r ied appeal s t o rea.eon, to passion a.nd to 
prej uc1.ice t han the n roposal intended to assure tha t t here should be 
a t u.J.l times n i ne t.lewbers of ti1e Suoreme Court under seventy years 
of "·Ge • Til e fwldsJ.tental nature of such n proposa.l 1:ould not 
ord i narily be l' ep .uclecl as extr aol clina.rr or revolutiom~ry even O!.long 
consel'Vt t i ve ( irectors Of big bucinees WtlO are Cl.CCUStot!led to ret iriDf" 
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corporate officia ls at t he nge of sev enty or earlier . But the nra.ctico.l 

consequences of applying t h is principle in 1937 to n cour. t in which 

s ix out of nine t:le!llbers were ovAr s eventy , in which indeed five of 

t h e s ix are over seventy-five, hav~ blinded ::1any neople to t he 

ree.sonv.cleness of a:oplyin{' t h is nrincinle U!lder ordinnry circw:tstancee • 
• I t can hardly b e c:uestione<l thnt n p ronosal to retire jurlr es l' t the 

I 

age of eeventy-fiv«; or even Reventy, r1ould not nornnJ.ly be onnoeed 

R.e an attack upon tl~e very founcl.:- tione of the v,overnnent ! But just 

because t~e ennct!.1ent of Fuch P. lnw at the ">l'et>ent t i r.te '17ould Puthor-

i ze tl:e Presir!ent to n;pnoint s eve1·a l jud.f~es i l!lmecl.iat el~r, the 

President 1 s p roposa l has not been ce.l mly c:mside:red a s a. reasonnble 

r:!ethod of retirint; elt.er ly judres in the interest of nublic se=vice , 

but has beer.. a t tacked as a deliberate effort to cont rol judioj.nl 

op inion by chnn~ing the judp;es . 

Now, after an extended nation-wide debnte over t he p ronoeed 

juC..icial reor5:'nizati::m, it is well to resurvey the situation and 

a opr a ise developuents. 
3· Effects of t he Proposal. 

In t he f iret n l a oe, it :.1uet be acknowledgecl t hat the effect 

of this C.eba te u?on the Sunrer:1e Court itself hns been pr ofound and 

beneficial . A l~ajority of the Court have oui te evidently soup,ht to 

re-esto.blish the Court in :O'.lbli c conf ic~enoe by def initely aeFert ing ita 

a>.ltborito/ in eupnort of constitutional e:rercis esoi' ler,isla.t i,~e ":>orrer 

::-nc by definitely recedinr from unooneti tutional extenebne 'Jf jurliciP.l 

eutdority into R control ove~ l epi s l nt ive d iscretion . 

The results of th is chflnf~e<l r ttitufi.e hn.ve i..>een ~>ip:nifioant 

rn·.:. fc.r rea.ch ine . (1) StP t e l!tiniu'..U.l r:r:.p,e lP.ws orevi:>Usly nullified 

P e 11 u..'lc:mst i t ut ion:>. l" a.1·e nov1 j udicif1lly sanctioned a s 11 consti tut ion<>.l" 1 
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(2) fec eral ugulo.tions of labor rel::.tiona '!')reviously nullified as 
11 unconetitutional11 nre now ju<!iciallJ• r;anotioneci. as 11 constitutionP.l 11 , 

(3) feC..er a.l re~ulatione of interstate commerce previously nullified 

ae 11 unconsti t'.lt ionn.l " are now judioia.lly aanct ioned ns 11 oonet i tutiona.J!' , 

( 4) federal rea ulat i ons to pl':>Vicle for the general rrelfc>re t h rough 

e:uch 1.1e8.ns a s old ag e neneione previously nullified as 11.unconPti tutior.a 1" 
J 

c.re no\'.' judicially sanctioned ne "constitutional" . 

• We lllay reasonably anticipate that if this enligh1; ened 

construction of the Constitution ru1all continue, the governr~ent of 

the United States r:1ay be perr;litted hereafter to rencler an ade<1ua.te 

uublic service to f<ll'lclere , to indus triA.l \'ml'l-:alS, to business nen , to 

t he unemployed aJ1d the clistreAsed - to o.ll its cit izens who have e. 

ri~ht to euch nublic service . We ~ay re~eonnbly hone that as an 

enlightened construction of the Oonetitution becomes S.F>Fured, legis-

latures may enact and executives enforce necessary and urouer laws 

free fror:J the conetant ha-.:assl'!lent of unuredictA.ble judicial injunctions, 

e.nd f ree from a uervadinG fear cf judicie.l nu:Uifica.tion of 1!'.'178 that 

maJ• not meet with the personal a.pproval of judn·es \'rho nermit t heir 

economic or po 11 tical prejudices to eli vert them from the pa.th of 

judicial !1uty laid do'm in the Consti tutnon . 

:Sut our aJ1ticipr. tions Md our hopes r.1uet denend uuon the 

:r.en t '}.l att itude of individuals who hold juclicial office and who, 
I 

Wlc.er the Oonst i tution , ex ere ise ru1 :>.uthn ri ty WlControlled by the 

lec: isl<l.tive or executive brP.nchee of the roverru~ent and unre strn.inec'. 

·oy n.ny d irect res1'lons1b1J.1 ty to the 1)eople . 'l{e hfl.ve had P. most 

convincing der.10nstrntion in recent months of t he tremendous power 

that is "ttluosed in our Judic iP.ry and nRrticularly in the Suureme Court 

of the United States. We bnve eeen thr>t the ler;isl<>.tive novrers of 
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forty-eight State legislatures and t he Congress of the United States 
; 

are t heoretica lly ~ranted and restricted by the words of the National 

Constitution, but that practically all t hose powers are granted or 

restricted by t he ueaning t;iven to t he words of t he Nr.t!ono.l Coneti t ution 

b y 
4. 

a majority of the J ustices of the Sun reme Court . 
Presenf Public Oninign. 

fie n eople of the United States have been 
• 

able to see in 

recent m~nths tJore clearly than ever before, t hat the pulse-bent of 

our Nation, t he flow of blood through its arteries and the resulting 

health or sickness of our s ociety, ma~r be finally re~u.lated by the 

d ecision of a few !lien appointed fo r life M.d hol tiinp; their power, 

whet her it be wisely or unwisely exercised, eo long a.e they rrieh to 

re1nain in office. Accordingly, it hc>~s become eviclent t hnt it is a. 

matter of urofound national concern to make sure that the Justices 

of t he Supreme Court are truly representative of t h e t houeht and 

purpooe of the generation they must serve, that they do not become 

single- 1ninded in devotion to outworn theories and concept ione of 

the uubl·id interest, that the membersh i p of the court as a 1hole ie 
. 

not too ol d and fixed in the thinking of an ec>~lier g enera tion so the.t 

they are unable to respond to the needs of the present day . 

No one of an open mind and any breadth of vierr coultt fnil 

to be imnressed or to hnve hie pre•rious i deas not affected by the 

n<:.tion-vride debfl.te of recent months over the functions nnd personnel 

of the Supreme Court . It must appeal to many tha~ however grea t the 

need today for o.n enlir;ht ened co11struction of the Constitution in e.id 

of t he solution of i111mi nent , ura ent ;1robleme,. t here is a much grea ter 

need t hat such an enlir,htened construction shall nlway s be assured. 

To accor:lulish t h ie encl, vre rr.uet so u rovicle for the n:o:ooint!ilent of 
ns to warrant t he hope 

J ustices of the Su:>re::te Court jthat t he Court ns "· r.hole Aho.ll o.lrrays 
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have a.n intimat e und erstandine; of t he ohangin~ needs of t he l~a.tion, 

shal l a lways intel'pret t ne broad p rovisions of the Coneti tution r.nd 
enforce t he l a ne WTitten thereunder in harmony n1th the prevn1 l inr, 
philosophy of t he tiuee , and shall a lways heec and be responsive 
to the v isi on of the people which L'lust be l'lritten into the l a ws of a 
e overruJlent t hat is t o be resueoted 11nd competent to serve t he public .. \'li 11. 
5· Common L11aWlderetandinga .. 

The ~roposal ori~inally ~ade to nrovide for the apnointnent 
of actditional !~embers of t h e Suprel:le Court when J ustices of retirement 
ar-e fnil to retire, \7f'.S not deeir;ne rl to n rovide for any permanent 
enlarge1•1 ent of t he Court, unleEe it should be evi dent tha t more 
J ueotices v1ere needed to a ccOJ!!plish expedi tiouall' the work of t he 
Court . I n the uroposal made there r.as uerhaps too much reliance 
upon a cor:a.'lonsense understanding of tile iclea tho.t if the Oonc rees of 
t h e United States by p roper legislation expressed the uubl1c onin ion 
t ha.t J ustices of the Supreme Court should r etire at a. certain 

advance~ e..ge , no me!abers of the Court r.ould i nsist unon rerno.ininr. in 
act ive service unless in t!1eir judgr:tent it r:~JUld be in t ile public 
interest fo::: theLl to reuain. Accorctin~ to this commons ense under­
stancUne; , it r:ti r,ht have been expected. t he.t t h e Oou:rt would continue 
to have nine a.cti Ye rnembP.l' E\ \"Ti tb t h e possibility of occasional 
a id from retired J ust ices as their services mir;ht be needed. Unhaupily, 
t h is CO I:n,l::>nsense un(leret~:mci.ing of t he nronosal V'll.S obstr'..lcted by the 
fac \ ,~·h ich seemed a.ll il!!"lorte.nt nnrt i c <.<.1 R.rly to noli t ica l opposition, 
t .1nt i f a.s many n.s si:: j •uires failecl to nva.il themse).ves of retirement 
u rivilee es, the 

imhle6.ic.tely si:: 

Preeident would b e 
-.L. -~~-h'-.A.. 

new tle:ib£>rs of t h e 
/1 

' 

riven t h e power t o apuoint 

Court . 
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Since, ho~ever , the President of the United Stntes is alway s 
entrus ted with the power of appointing J ustices of the Supreme Court , • 
it canno t be reasonably assumed that a President uiven t he OPPortunity 

several 
to appoint/judges, would make appo intments any lees worthy than those 

I'Thich would be made by a President having the opportunity t o appoint 

only one or two judges . But because the Pres ident ' s proposal , 

if enacted into l aw would g ive hi~solely because of t he advanced 

age of so roany Jue:tices} the opportunity to appoint several Justices 

a t one time , it appeared logical to a pol itica l opposition to charge 

that it would undermine the indep endence of the J ud iciary for such a 

number of a.T'1'?0int mente t o be r.'lB.de possible b~r t he enactu ent of a law 

i nstead of , as mi~,;ht well have hap~'ened, by naturnl causes . 

It is useles s to attempt to i gnore <my of the facts of t he 

P resent situat ion . An unfair and ~~sound public opinio~ ~hich should 

have been or could ho. ve be en avoided, must be dea lt I'Ti th a.s a fact 

I'Then it exists . I t is a f a ct that toda~ i f the opportunity were Gr unted 
t::> t he President by the enactl.lent ::>f a law to appoint i llltlediately 

Eevero.l J ustices of the Supreme Court , the result r1ould be t hat, 

howev er carefully and l'Tisely the e xecutive powe!' wete exerted, the 

inteGrity of the President ' s action would be un~er .susp icion, t he 
icpart i ality of h is appo intees I'Tould b e questbned anc! t he f1.mctioning 

i n of t h e Supre:!le Court, which i s of the greatest i mportP...nce / our 

cone:t itntional syster-1 ;;ould be impnired. Tiue would undoubte.lhy 

P.llar un just eusp ic ion, quiet unfounc. e<l. fears And re ::t~re any it'lpaired 

p restige ~f t h e Court ; but in the tJeo.nt i me e. present Gen era.tion r.hich 

n eeds to have the full est c~nfidenc e in i te Goverm:1ent e.s t h e e.gency 

of t h e u eople to ni d therJ t lU'O~P.;h t r oubl ous tir1es , 'r.oulct suffer . 
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It seems therefore t hat , in seekinc assurance that the 

Supreme Oourt will hereafter support all const itut ional exercises of 
legiela.tiYe power, we shoulcl also take care to &iye l:tssurance 
that neither the leg isln.tive nor the executive branch of the federal 
goverrunent has:- any de eire to exert any unconstitutional control or 
infl1+enoe ove1' t he judicial branch. Th is assurance will be given if 

I futute cnanges in the personnel of the Supreme Court depend entirel3' 
upon causes outside leg isla tive and executive control and upon the 
operation of a l a w of ~eneral and permanent application. 

From the eli souse ions of recent uontjls it is evident that the 
Congress could now promptly enact such a l aw, nroviding for t he 
perma.nent comnosition of t l1e Supreme Court and an autorJf'.tic reinvip;oration 
of its personnel, which would meet with p ractically universal annrov~.l . 
In order to uake this suggcEtion concrete and clear an outline of a 
bill (which is not of::'ered. as a finished c!raft) is berewi th presented. 
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OUTLI NE OF A BILL . 

Sec . 1 . The Supreme Court shall cons i st of a Chief J ustice 
and eight Associate J ustices , excluding the number of retired 
J ustices . Each member of t he Court shall be apnointed by the 
President by and r.ith the advice and consent of the Senate; and each 
member hereafter a,..,pointed shall accept appoint ment and serve under 

• 
t he following requirements : 

I . He shall hold his office durin~ good behavior . 

II. He shn.ll ret ire f rom active service within one year 
after becoming eligible fo r retirement under t he present 
or any futw.·e Act of Congress which e.uthorizes such r et ire­

ment , after reaching a certain age or after a certain 

period of service , without dir.~ini ehrnent of comnensation. 

III. !-Ie shall not be counted,at fl.ny ti1:~e after retire­
J!!ent , in t he number of nine mettbers constituting the Court 
as established by this Act ; ' cut he shall be qualified to 
serve from time to time in substitution for an act ive 

1r1ember of the Court who is temporc.rily unable to serve , 

if he resnonds to a reouest -for such service from the 
Court . 

Sec . 2. The requirements of this Act regarding retirement . 
shall 'ce oolirsatory onll' upon member s of the Supreme Court who are 

I 

apnointed subseouent to the passaee of t his Act; provided however , 
t nat no retired Justice of t he Supreue Court regardless of r.hen 
appointed s nall be cow1ted in t he nw:tber of nine member s constitutine; 
t.1e Court as established by t his Act . 
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PsF,~c......Jr t f'.M4-', 
ClltCUIT IUDea . /' - · ,.,_ •un.a ---~0.0. .. 

.................. 
J0rePH w. WOO'"'OueH UNITED STATES CIRCUIT COURT OF APPEALS 

EIGHTH CIRCUIT SllTH THONAa 

I"CNNT--.-· Att.U L VAN VALKSH8UIIIIeH. tmMt 
~ern . .... 

wu ... ullll "· eooTH. • II"'IIP ... ~··· ""' ..... CHANLU a. "A IIIII a. nn•• 
.... t.OUte. .. o . • 

Honorable Henry A. Wallace, · 
Secretary of Agricult ure, 

Washington, D. c. 
Dear Henry: 

Fort Dodge , Iowa 
July 23, Hl37 

• 

I view with deep regret the action of the Senate on the Court Bill . Is not this the time , now or next year , to find out whether or not this is a government ot and for the people or of and for the big corpora­
tions? 

, 
The people are bewi ldered by the propaganda which has filled the air since February. · But a great majority of them still have confidence in the administration. 

The war must be carried into ~!rica . I hope that you 
and the President and Homer Cummings will at the oppor-

·:~~~ !!~e h!!;~ I~:r~he;;:h ~~~n~=~~~~!;s w~!c~h~8~e::te 
who come up for election next year surely ought to be given a taste of war. Can you be more useful in the 
Cabinet or in a race to defeat Gillette? 

Cordially yours, 

A friend of the amainistration, 



• 

• 

--------------------------------- -------------------:p-:;,-F:~~~------~..._ . 

TELEGRAM _ ~ . . 

llWUAB 10& N.L. Wq.e ~qit.e ~J.e 
ll:58 p.m. ~~ 

Colorado Spring•, Colo. July 2~, l9S7. 

The President: 

The defeat is not yours but U really that ot the apparently 
triumphant ones. They have mia:tead the signa ot the future and 
have overlooked the claima ot the nation. Nevertheless in spite 
ot the bitterness ot the old guard element and the h&gh ambition 
ot a few it would seem that the constructive outcome would in­
evitably rest on the foundation ot unity tor the democratic party 
under your leadership . I am convinced the future is bright with 
promise but not tor these who have eo headstrongly and selfishly gone against the tide of the future. History will be on your 
aide. 

Henry A. Wallace, Secretary of Agriculture. 
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Cllffict .o:f.tftr».lhr.n~v Cl.nt.na1 
~'l.Gl. 

JV.q 26, 1937. 

l(y dear Jlr . Preeidents 

Jlr. Charles L. Byron, ot the firm o~ 

Wilkinson, Huxley, Byron and lrniiht, Pint Jational 

Bank Building, Chicago, called this morning and 

11\.lbmi tted a peti t.ion siped by IDellben ot the bar 

ot the U'nited States Circuit Court ot Appeals tor 

the 7th Circuit, advocating the aelection of~· 

EYan A. EYans tor the ~oano;y on the SupriiM Court • 

.&8 thia petition la addressed to :you, I inclose it 

herewith. 

The Prellidant, 
~. White House. 

Sincere:~¥ ,-ours, 

Attorne,y General. 

-
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