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(Dffice of the Atbormey General
Washirgton B,

August 4, 1937,

The Preaident,
Tha White House.

4y dear Mr. President:

In view of conflicting statements which have been made in

. various quarters concerning recess eppointments and the history thersof ,

I caused an additlonal study of the matter to be made. Enclosed herewith
you will find & memorandum from Asslstant Solicitor General Ball,
ageompanied by & rearrangement and amplification of material heretofore
sent to you.

No doubt there were many factors which . led recess nominees
to await confirmation before taking their seats, In some instances, I
imagine, such nominees already occupied important posltions, either
upon the bench or elsewhere, and were reluctant to give up such assured
poeitiona until they were certein of the appointment on the Supreme Court.
Naturally they could not qualify for the Supreme Court, even under a
recesg appolntment, without relinguishing any other position they may
have held.

Sincerely yours,

Hone

Encl, lttﬂmﬂ? Ganaral.




» @OLDEN W. BELL
AssaTanT Soucimon GEMERAL

'- (}Ro]\‘g Bepurtuent of Justice
Bashingten
August 3, 1937

MEMORANDUM FOR THE ATTORNEY GENERAL

Re: Recess appointments of Supreme Court Justices
. (Your memorandum of Aug. 2, 1937, attached)

In response to your memorandum of August 2, 1937, I have pre-
pared and submit herewith a rearrangement of the material contained in
our memorendum of July 29, and have added, with proper explanations, the
nameg of Mr. Justice Holmes and Mr. Justice Harlan, who apparently were

"‘offered recess appointments but declined to accept them - no recess ap-
pointments ectually being mede in either case,

The records disclose only nine cases of recess appointments.
In only one case was the vacancy available during the previous session
of the Senate - and the appointee did not take his seat until after con-
fimation, Three judges (appointed to £ill vacancies which beceine
available while the Senate was at recess) took their seats on the bench
before confirmation, and one of these was later rejected by the Senate
after he had served four monthe as Chief Justice,.

As to the practice, it may be said that recess appointees have,
in most cases, refreined from sitting on the bench until after confirmma-
tion by the Senate, and that in the two latest instances (Harlem, 1877,
and Holmes, 1902) the appointees have apparently either declined to
accept recess appointments or prevailed upon the President to withdraw
the offer and to submit the nominatioms to the Senate at its next session.

It is believed that no other justices than those mentioned in
the atteched list have had recess appointments - no others are shown by
the records of the State Department (which kept the commission records
prior to 1888) or of this Department (which has kept the sommission
records since 1888). It is at least possible that some other justice
was tendered a recess appointment and declined to accept it, but a mere
informal offer without issuance of a commission would not be disclosed
by the official records of eppointments and commissions. However, I
have seen no mention made of any such instances other than the cases of

Justices Harlan and Holmes.

Respectfully,

GOLDEN W. BELL ° “~

Assistent Bolicitor General,
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Took seat on bench and Senate later confirmed:

Appointed Took Beat Confirmed
Levi Woodbury Sept. 20, 1845 Dec. 2, 1845 Jan, 5, 1846
Benjamin Curtis Septe 22, 1851 Dec. 1, 1851 Dec. 20, 1851

Took:seat on bench and Semate later refused to confirm:
Appointed Took Seat Rejected
John Rutledge (Chief Justice) July 1, 1795  Aug. 12, 1795 Dec. 15, 1795

Did not take seat on bench until after confirmation by Senate:

Appointed Confirmed Took Seat
Thomas Jolmson Avg. 65, 1791 Nov. 7, 1791 Aug. 6, 1792
Bushrod Washington Sept. 29,1798 Dec. 20, 1798 Feb. 4, 1799
Brockholst Livingston Nov. 10, 1806 Jan. 16, 1807 Feb. 2, 1807
Seith Thompson Sept. 1, 182F Dec. 9, 1825 Feb. 10,1824
John McKinley Apr. 22, 1857 Sept. 25,1887 Jen. 9, 1858

(Appointed to newly created judgeship in place of William
Smith who declined the appointment. Examoct date of Smith's
declination unknown but apparently occurred after Senate
had recessed.)

Oliver Wendell Holmes

(A recess commission was prepared, dated Aug. 11, 1802,
but later canceled - the President stating that he did
not desire to make recess appointment. D. J. Files.)

SUFM GDUBI JIIEI'IGES GI‘FEI REG!SB m:ﬂms ‘1'0 HLL ‘FLWGIES

Did not take seat on bench until after confirmation by Senates
Appointed Confirmed Took Seat
David Davis Oct. .17, 1882 Dec., 8, 1862 Dec. 10, 1862
Jolm Marshall Harlan
(Warren, v, III, p. 288, gives date of appointment as
March £9, 1877, at which time Senate was not in session.
Arthur Krock, H. Y. Times, July 22, 1957, states that
Harlan declined to take office until Senate confirmed.
However, State Department has no record of any appoint-
ment of March 29, 1877, or of any recess commission,
(The Department of Justice records of commissions began
with the year 1888.) It is possible that a recess ap-
polntment was offered — but no commission actually
issued.)
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By iy S B
Washingtor B.0.

August 9 ] 193? L]

The President,
The White House.
My deer Mr.President:
Enclosed herewith are transcripts taken from

Who'as Who in &merica with reference to the following:

Chlef Justice Walter P. Stacy, of North Carolina
Judge Walter E. Treanor, of Indiana

Judge Albert Lee Stephens, of California

Judge Samuel H. Sibley, of Georgla

Dean Lloyd K. Garrison, of Wisconsin

Senator Hugo L. Black, of Alasbama

Senator Sherman Minton, of Indiana

Solicitor Genmeral Stanley F. Reed, of Kentucky
Judge Patrick T. Stone, of Wisconsin

Judge John J. Parker, of North Carolina

Judge Sam G, Brattony of New Mexico.

‘ Sincerely yours,

e T,

Attorney General,




STACY, WALTER P.

Chief Justice Walter P, Stacy, of North Carolina,
located in the fourth circuit.

Who's Who in America gives the following deseription
of the life of Chief Justice Stacy.

"Jurist; b. Ansonville, N, C., Dec. 26, 1884; s. Rev. L. E. and Rosa
(Johnson) 8.; ed. Weaverville (N.C.) Coll., 1895-98, Morven (N.C.) High
Sch., 1899-1902; 4.B., U. of N. C., 1908; studied law same univ,, 1908-09,
LL.R., 1923; m. Mrs. Maude DeGan Graff, of Lake Placid Club, N. Y. June 15,
1929. Practiced law, 1910-16; rep. of New Hanover Cownty in Gen. Assembly
of N, C., 1915; judge Superior Court, 8th Jud. Dist., 1916-20; elected
asso. justice Supreme Court of N. C. for full term, 1920; a . by Gov,
A. W. McLean, Mar. 16, 1925, to succeed Chief Justice Hoke ?];:gigned] and
in 1926 nominated without opposition in primary and elected chief justice
Supreme Court of N.C, for term of & yre. Mem, Am, and N, C. bar assns,
Gen. Alumni Assn. Univ, of N, C. (pres. 1925-26). Lecturer summers, 1922-25
inclusive, in Law Sch., U. of N. C., tendered deanship in same, 1923;
lecturer Northwestern U. Sch. of Law, summer sessions, 1926 and 27. Named by
U. S. Bd. of Mediation, under Ry. Labor Act, as neutral arbitrator to serve
on Bd. of Arbitration, and later elected chmn. of bd., to settle wage con-
troversy between the Brotherhood of Locomotive Engrs. and certain railroads
in Southeastern Territory of U. S,, 1927-28; apptd. by President Codlidge,
1928, mem. of Emergency Bd. of five, under Ry. Labor Act, to investigate and
report respecting a dispute between officers and members of Order of Ry,
Conductors and Brotherhood of Ry. Trainmen, and certain railroads west of the
Mississippl River; named by U. S. Bd. of Mediation, Jan. 1931, to serve as
neutral arbitrator, in controversy between Brotherhood of Railroad Trainmen
and New York Central, the "Big Four," and P. & L. E, rallroads, and again
in Nov. 1931, to serve as neutral a rbitrator in controversy between the
Brotherhood of Railwsy and Steamship Clerks, etc., and Railway Express Agency;
apptd. by President Hoover, 1932, mem., of Emergency Bd. of three, later
elected chmn., of board, to investigate and report concerning a number of the
disputes existing between L. & A. and L., A, & T, rys. and certain of their
employees; chmn, Comm. apptd. to redraft Constitution of North Carolina,
1931-32; neamed by U. S, Bd. of Mediation, 1933, to serve as neutral arbitrator
in several controversies between Boston and Maine Railroad and certain of
its employees; apptd. by President, 1933, mem. bd. investigation labor
dispute Texas and New Orleans R. R, and, 1934, Delaware and Hudson R. R,;
elso apptd. chmn. Hat. Steel and Textile Labor Relations Bds. 1934, Methodist.

Democrat. Office; Raleigh, N. C,




—JREANOR, WALTER E,

Judge Walter E., Treanor, of the Indiana Supreme
Court, located in the 7th Circuit.

Who's Who in America gives the following deseription
of Judge Treason's«life.
"Judge; b. Loogootee, Ind., Nov. 17, 1883; s, James Donnelly

and Gertrude (Sommers) T.; A. B., Indiana U., 1912, LL.B., 1922, J. D.,
1923; S.J.D., Harvard, 1927; m. Elma Frank of Petersburg, Ind., Apr. 16,
1906 (died 1914); m. 2d. Aline Elizabeth Jean, of Petersburg, Dec. 9,
1916; 1 dau., Rosemary. Began as pub. sch. teacher, 1902; teacher
Latin and history, Petersburg (Ind.) High Sch., 1903-11, prin. 1912-15;
supt. Petersburg pub. schs., 1915-17; prof. of law Indiana U. Law Sch,,
1922-30; judge Ind. Supreme Court, term 1930-36. Berved as 2d 1lt. U.S.A.
World War. Mem. Am,, Ind, State and Monroe County Bar assns., Phi Beta
Kappa,Delta Sigma Rho, Gamma Eta Gamma, Order of Coif. Democrat. Contbr.

to legal periodicals. Home: 3627 Winthrop Av. Address: State House,

Indianapolis, Ind.




—ALBERT LEE STEPHENS

Circuit Judge Albert Lee Stephens, of California
located in the Ninth Circuit.

Who's Who in America gives the following description
of the life of Judge Stephens.

"Judge; b. State Line City, Ind., Jan. 25, 1874;
8. Edwin Elias and Amanda (Rice) S.; LL.B., U. of Southern Calif; 1903.
m. Marie Clarke, Dec. 26, 1907; children - Albert Lee, Clarke Edwin,
Admitted to Calif. bar, 1899, after pvt. study; practiced in Los Angeles;
Justice of peace 1906-10; civil service commr., 1912-13 was also city
atty., 1913-19; became judge of Superior Court of Los Angeles County, 1919;
now U. S, dist. judge, Calif. Mem. Los Angeles Bar Assn., Order of Coif,
Blackstonian, Pi Sigma Alpha, Phi Alpha Delta. Democrat, Mason (32°, K.T.
Shriner) Elk, Eagle, Woodman. Home: 232 S. June St. Address: Federal

Bldg. Los Angeles, Calif.
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SIBLEY, SANUEL H.
Circult Judge Samuel H, Sibley, of Georgia, located
in the Fifth Circuit.
Who's Who in America gives the following description
of the life of Judge Sibley.
"Judge; b. Union Point, Ga., July 12, 1873; s.
Samuel Hale and Jennie (Hart) S.; mother a pioneer temperance advocate
of Ga; A. B., U. of Ga. 1892, LL.B., 1893, LL.D., 1925; LL,D. from
Oglethorpe Univ., Atlanta, Ga. 1934 m. Florence Weldon Hart, of Union
Point, Apr. 29, 1897; children — William Hart, Sara Virginia,
Florence Weldon. Began practice at Union Point, 1893; county judge,
Greene Co. Court, 1905-12; judge City Court, Greensboro, 1912-17;
dist. atty. Ga. R. R, 1917-1919; U. S. dist. judge, Northern Dist. of
Ga. 1919-31; judge U. S, Circuit Court of Appeals, 5th Cirouit, since
Jan., 1931. Mem. Chi Phi, Phi Beta Kappa Alumni Soc. U. of Ga, (pres.
1924, trustee 1925-33) Democrat. PFresbyn. K of P., Moose. Moderator
Gen. Assembly Franb{n. Ch, in U, 8. 1934. Home; Marietta, Ga.




GARRISON, LIOYD K.
Dean Lloyd Garrison, of Wisconsin, located in the
Seventh Circuit.

Who's Who in America gives the following description
of the life of Dean Garrison.

"Law dean; b, N. Y. City, Nov. 19, 1897; s. Lloyd McKim and
Alice (Kirkham) G; A. B. Harvard, 1919. LL.B., 1922 m. Ellen Jay of
N. Y. City June 22, 1921; children - Clarinda Eirkham, Ellen Shaw,
Lloyd McKim. Admitted to N. Y. bar, 1923, and began practice at New York
City; with Root, Clark, Buckner & Howland, 1922-26. mem. firm Parker
and Garrison, 1926-32; dean of U, of Wis. Law School and prof. law
since 1932. Served in U, S. Navy, May 1917- Feb, 1919. Asso. counsel
Assn, Bar City of New York in ambulance chasing investigation, 1928, in
bankruptey investigation, 1929 spl. asst. to atty. gen., of U, 8. in
bankruptey investigation, 1930-31 chmn. Nat. Labor Relations Bd. 1934,
Mem. Am. Bar Assn. Wis. Bar Assn. Democrat. Episcopalian. Home

1820 Summit Av. Madison, Wis.

- .
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Senator Hugo L, Black of Alabama, located in
the Fifth Circuit.

Who's Who in America gives the following des-
eription of the life of Senator Black.,

"Senator; b. Harlan, Clay Co,, Ala., Feb, 27, 1886, s, William
LaFayette and Martha Ardellah (Tolan) B; ed. pub. schs. Aghland, Ala,
LL.B., U. of Ala. 1906; m. Josephine Foster of Birmingham, Ala, Feb, 1921.
children — Hugo LaFayette, Sterling Foster, Martha Josephine. Began
practice at Birmingham, 1907; served as police Judge 18 months, 1910-11;
solicitor (prosecuting attorney) Jefferson Co. Ala. 1915-17; in gen.
practice, Birmingham 1919-27: U, S. Senator from Ala, 2 terms 1927-39,
Entered 2d 0.T.C. Ft. Oglethorpe, Ga. Aug. 35 1917. commd, capt. F. A.
served in 8lst F. A. and as adj. 19th Arty. Brigade. Democrat. Baptist.
Mason (Shriner) 0dd-Fellow, K. P. (Grand Chancellor of Ala. 1922)

Home: Birmingham Ala, Address: Senate Office Bldg. Washington, D. C.




MINTON, SHERMAN
Senator Sherman Minton, of Indiana, located in
the Seventh Circuit.

Who's Who in America gives the following des-
eription of the life of Senator Mintom.

" Lawyer; b. Georgetown, Ind., Oct. 20, 1890; 8. John Evan and
Emna (Lyvers) M.; prep. edn. high sch, New Albany, 1907-10; LL.B., Indiana |
U., 1915; LL.M. Yale, 1916; m. Gertrude Gurtz, Aug. 11, 1917; children—
Sherman, Mary Anne, John Evan. Began practice at New Albany, 1916; mem.
Stotsenburg, Weathers & Minton, 1922-25; mem, Shutts & Bowen, Miami,
Fla., 1925-28; returned to New Albany, 1928; public counselor of Indiana,
1933-34; now mem. Stotsenburg, Weathers, Minton & Phillips. Dem. primary
nominee for U. S. Senate, June 1934, and elected for term 1935-41. Served
as capt, inf, U, S. Army, 1917-19. Mem. Phi Delta Theta, Phi Delta Phi.
Mason. Elk, Clubs: New Albany Country; Indianapolis Athletie, Army & Navy

(Washington, D. C.) Home: New Albany, Ind.




REED, STANLEY F.
Solicitor General Stanley Reed, of Kemtucky, located
in t he Sixth Circuit.

Who's Who in America gives the following description
of the life of Solicitor General Reed.

"Lawyer; b. Mason Co. Ky. Dec. 31, 188{. s, Dr. John A, and Frances
(Forman) R; A. B., Ky. Wesleyan Coll, 1902; A, B, Yale, 1906 (Bennett
prize); studied law U. of Va. and Columbia U. auditeur benevole, Sorbonne,
U. of Paris. 1909-10 m. Winifred Elgin of Maysville, Ky, May 11, 1908;
children— John A. Stanley Forman. Admitted to Ky. bar 1910, and began
practice at Maysville; was mem. law firm Browning, Reed & Zeigler; formerly
connsel Burley Tobacco Growers Cooperative Assn; gen. counsel Federal
Farm Board, 1929-32; general counsel Reconstruction Finance Corporation.,
Dec. 1932-Mar. 1935; solicitor gen. of U, S. since 1935; spl., asst. to
the atty. gen. Mem. Ky. legislature 1912-16; dir. Commodity “redit Corpm.
Bank of Maysville, Ky; trustee Export-Import Bank of Washington, D. C.
Mem, Federal Bd. of Hospitalization. Served as lst 1t. U. S. A, 1918,
Counselor Am. Red Cross. Mem. Am, and Ky. State bar assns. Am. Law Inst.,

Sons of Colonial Wars, S.A.R., Delta Phi. Democrat. Protestant. Clubs:

. Cosmos, Burning Tree(Washington); Msysville Country. Home: Maysville, Ey.

and The Mayflower, Washington. Address: Department of Justice, Washington,

D. C.




STONE, PATRICK T.
District Judge Patrick T. Stone, of Wisconsain,
located in the Seventh Circuit.
Fho's Who in America gives the following des-
cription of the life of Judge Stone.

"Judge; b. Pembroke, Ont., Can. June 21, 1889, s. Patrick Edward
and Bridget (Kerley) S; brought to U, S. as a child, naturalized,
1901. LL.B., Marquette U. 1912; m. BlanckeE. Dessert, of Wausau,
Wis. Spt. 8, 1918; children — Patricia Evyln (dec) Mary Louisge,
Louis Owen, Patrick Henry, Admitted to Wis. bar, 1912; city u;ty.
Wausau, 1921-29; mem. Stone & Park 1927-33; judge U. S. Court,
Western Dist. Wis. since 1933. Served in U, S. Navy, World War.
State historian Am. Legion, Wis. dept. 1919-20, judge advocate since
1932. Democrat. Catholic. Home: Wausau, Wis. Address: Government

Bldg., Madison, Wis.




LARKER, JOHN J,

Circuit Judge John J, Parker, of North Carolina,
located in the Fourth Circuit.

Who's Who in America gives the following description
of the life of Judge Parker, .

"Judge; b. Monroe, N. C., Nov. 20, 1885. s, John Daniel
and Frances (Johngton) P.; A. B. University of N. C. 1907, LL.B., 1908;
LL.D. from same wniversity in 1927; m. Maria Burgwin Maffit, of Wilmington,
N. C. Nov, 23, 1910; chiill.drun — John Johnston, Sara Burgwin, Francis
Iredell. Admitted to N.C. ber, 1908, and began practice at Greemsboro;
moved to Monroe, 1909; mem. firm Stack and Parker, 1910-19, Stack,
Parker & Craig, 1919-22, moved to Charlotte, 1922, becoming head of firm
Pariker, Stewart, McRae & Bobbitt. Rep. nominee for gov. of N. C. 1920;
spl. asst. to atty. gen. of U. S. 1923-24; mem. Rep. Nat. Com., 1924:
del. at large from N. C. to Rep. Nat. Conv. 1924; cireuit judge U. 8.
Court, 4th Circult, by apptmt. of President Uoolidge, since Oct. 3, 1925;
apptd. mem. Supreme Court of U. S. by President Hoover but apptat. not
confirmed by Senate; mem. commn. to draft revised constn, for N. C. 1931.
Trustee U. of N. C., St. Mary's School and Junior College (Raleigh). Mem. .
Am, Bar Assn. (v.p.) N, C., Bar Assn. Phi Beta Kappa, Phi Delta Phi,
Golden Fleece, Order of the Coif, Episcopalian. Mason. Clubs: Kiwanis,

Charlotte Country. Home. Charlotte, N. C,




ERATTON, SAM. G,

Circuit Judge Sam G. Bratton, of New Mexico, located
in the Tenth Circuit, :

Who's Who in America gives the following description
of the life of Judge Brattonm.

"Judge; b, Kosse, Limestone Co. Tex. » Aug, 19, 1888;
8+ C. G. and Emma Lee (Morris) B.; ed. pub. schs; m, Vivian Rogers, of
Hereford, Tex. Jan. 25, 1908; a daughters, 1 son. Admitted to Tex.
bar, 1909, began practice at Farwell; moved to Clovis, N. M. 1915;
elected judge Dist. Court 5th Jud. Dist. of N, M. Nov. 1918, term of
6 yrs. and resigned, 1922, after serving 4 yrs., having been elected
a8s80. justice Supreme Court of N. M., served on bench of Supreme Court
18 mos; resigned, Sept. 16, 1924, to make race of U. S. Senate; elected
to @nate at age of 36, for term 1925-31, reelected for term 1931-37,
resigned June 26, 1933; apptd. justice, U. 8, Court of Appeals, 10th
Circuit, 1933. Democrat. Mem. M. E, Ch,, S. Mason (32%, Shriner),

Home. Albuquerque, N. M,







S  RE R
STANLEY REED - age 52 - Soliciter General - Kentuoky
Education, Academic: Yale, 1906

Law: University of Virginia - Columbila
Winner of\.\Baxmett Prise - Ameriean History - Yale

Legal - General practice in Kentuoky 1910-1929; wide experience in farm
cooperatives, labor legislation, banking, and corperations, ¢

Took part in organization of and acted as Chief Counsel for the
Burley Tobasco Growers' Cooperative Association, a farm cooperative
covering five States, with one lindred thousand members and twenty
million anmual business 1920-1929.

General Counsel for Federal Farm Board 1929-1932; as such super-
vised organisation and eperation of American Cotton Cooperative Asso-
ciation; Farmers National Grain Corporation; Americam Wool Growers
Cooperative Assoclation, as well as mumercds smaller cooperatives.
Intimately associated with managerial and legal problems of Dairymen's
League; Land O'Lakes Creamery; Orange League Federation; Sun Meid Raisins
Cooperative; New England Milk Producers' Association, eto., eto.

Brasil - U.S, Coffee barter. e

General Counsel R.F.C. - Dec. 1932-March 1935; Trustee, Expori-Import
Banks; Director, Commodity Credit Cerporatiom, R.F.C. Pirector, National
Bank of Detroit — handled legal phases of gold purchase plan, bank
reorganization, industrial, cemstrustion, drainage, irrigation, mining
and relief loans, R.F.C. Chinese, Russian and Cuban loans.

As Solicitor General has briefed and argued in the United States
Supreme Court, among others — - ;

U.8., R.F.C. ot al, v. Bankers Trust Co. et al. for R.F.C.
(Private contracts, Geld Case)

U. 8. v. Schechter et al. (N.R.A.)

U.8. v. Butler et Ilo, Receivers Hoosac Mills (‘m-l-u.!--)

Ashwander, et al. v. T.V.A. (TVA)

Jones v, Securities & m {E-Eaﬂt}

Duke Power Co., et al. v. Greenwood Co. (P.W.A.)

Holyoke Fower Co. v. American Writing Paper Co. (2d Gold Clause case)
Landis v. North American Co., et al. (Public Utility Holding Act)
Va. Ry. v. System, eto. (Rlﬂw Labor lﬂt)

N.L.R.B. v. Jones & Laughlin (Wagner Labor Act)

U. 8. v. Morgan Belmont (Russian cases

Anniston Mfg. v. Davis (Processing Tax




After Carter v. Carter (Guffey Coal Bill)
handled in C.C.A, the Wagner Aot case of F.L.R.B. v. Freuhauf
Trailer, lost in C.C.A., carried to and eventually argued and
won in U.8. 8.0. {ﬂnﬂ of Wagner Act industrial nllll)-

Assisted in drafting legismlation - Wage and Hour, R.R. Retirement,
Processing Tax, Windfall Tax, et als.

80 3 Addresses since Solicitor Gemeral on
constitutional toplcs before State Bar Assoclations of Ohio, Kentuoky,
Temnessee, Virginia, Maryland, New York, Georgla; Institute of
Public Affairs; Chautauqua Institution, et als.

Member, General Assembly Kentucky, 1912-1916; where introduced
and sponsored Child Labor Act. Supported Workmen's Compensation Act,
and other liberal legislation. Represented successfully groups in
favor of Kentucky Workmen's Compemsation Act in State and Supreme
Courts. 133 Ky. 529; 187 KT- 538] 254 u‘slm. Aotive in farm
cooperative work.

Delsgate, Democratic Conventions 1920 and 1936.
Presidential Elector - State at Large (Eemtucky) 1924.
Campaigned for Democratic National ticket 1928 election.
Mrs. Reed was State Chairman for Women (Kentucky)
Chairmen, Young Men's Demooratic League of Kentucky, 1912-1916.
Campaigned under Democratic’ Mational Committee 1936 inm Ohio,
Pennsylvania, West Virginia, Maryland and Delaware.

Member: American Law Institute; House of Delegates;
American Bar Assoclation; Kentuocky Bar Association; American Legion;
Executive Committee, American Red Cross; Federsl Boardof Hospitalisation.
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UNiTep States Circuit COuRT ofF APPEALS
THIRD JUDICIAL CIRCUIT

-

CHAMBERE OF

JUDGE DAVIS TRENTON. N. J.
August 4,1937

Honorable Franklin D. Roosevelt,
President of the United States,
Washington, D. C.

My dear Mr. President:

It looke now as though the Congress will
not pass the Judiciary bill proposed by you. Whatever
it may do and whatever kind of bill, if any, it pasgses,
in my opinion the original bill was the best one and
was right. I believe every experienced Judge who knows
the facts would say the same thing 1f uninfluenced by
personal or political considerations. I further belleve
that 1f the matter was submitted to the country at large
and every citizen could vote upon 1t, your original bill
would be heartily endorsed by a large majority.

This 18 one time that I wish I were a mem-
ber of the United States Senate. I was majority leader
of the New Jersey Senate under President Wilson, when
he was Governor of this state and know some little about
legislatures. Nothing would give me more pleasure than
to help you in your fight. Whatever may be done in the
matter of Judicial reform, I believe that the rank and
flle of the people of the country are with you.

The fight 1s not over and for the good of
the courts and the country, I wish you success.

Yours sincerely,
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THE ATTORNEY GENERAL

WASHINGTON

¥

!

August 21, 1937,

My dear Mr. President:

A few days ago I sent you & report expres-

sive of my views in the matter of H. R. 2260, which is

the revamped Court Bill. It was an analysis of

the bill concluding with a brief statement of reasons

for its approval.

Enclosed herewith you will find some material

which may be helpful in .connection with any publie

statement you mey desire to make when you come to act on

Sincajgiﬁsz;%gzlhi /,f#_,__-—-:,_

the bill,

The Preaid&nt,

The White House.




Notes for statement to be issued by the President upon signing
the bill dealing with JUDICIAL REFORM.

I have today approved ¢f H. R. 2260, which is a bill effectuating
certain changes in Judicial procedure.

On the fifth day of February, I brought to the attention of the
Congress the necessity of a careful and thorough-going reformation of our
Judicial processes and submitted & tentative plan§outlining essential ob-
Jectives, :

IR grogedese ( Vi, 520/ T

The present bill deals, in a v limited way, with a reform of
procedure. Measured against the objectives which I endeavored to outline,
it is but a meagre performance. The challenge to which it is open is not
that it contains provisions of an objectionable character, but that it aeals
with an important and insistent problem in a manner which is feeble and
ineffacti?e. Nevertheless, it contains meritorious provisions and registers
a moderate and limited advance into a field which must, later on, be more
completely explored.

For instance, it leaves entirely untouched any method of relieving
the burden now imposed upon the Supreme Court. It provides no increase in
the personnel of the lower Courts, confessedly necessary if we are to have a
Judicial system that is to function promptly and efficiently. It provides no
effective means of assigning Circuit and District Judges to pressure areas;
nor does it set up any flexible machinery, with methods of administration
which may be readily adapted to needs as they arise. It also leaves entirely
untouched the crowded condition of the dockets in our lower courts, the need

of new blood in the judiclary, and the problem of aged and infirm Judges who




2.

fail to take advantage of the opportunity accorded them to retire or resign
on full pay. These matters and related problems still remain to be solved.

On the other hand, the bill provides that the Attorney General shall
be given notice of the pendency of constitutional questions in private litiga-
tion and accords the Government the right."tn present evidence and to be heard
80 that it may be afforded an opportunity to defend the constitutionality of
the law of the land; and not be required to stand idly by, a helpless spectator,
while acts of Congress are stricken down by the Courts. It expedites appeals
to the Supreme Court in such matters.

It deals appropriately with the intolerable situation created by the
reckless and improvident granting, by the lower courts, of injunctions to res-
train activities of government officials and the operation of Federal statutes;
end it tends slightly to relax the rigi; system of assigning District Judges
to congested areas. |

All of these provisions possess merit, and are either part of or con-
sistent with the plan originally submitted to the Congress. I have, therefore,
approved the bill,

This administration has long been committed to a program of judicial
reform. The numerous bills sponsored by the Department of Justice dealing
with the criminal menace have marked a great advance in that field. The bill
advocated by the Attorney General, with my full approval, and adopted by the

Cano ofefergved by
Gongruaaﬁ.luna 19, 1934, authorizing the Supreme Court to make uniform rules
of practice and procedure for District courtgy in civil cnaen, supplied an
improvement that has| been needed for more than a generation. The bill I have
just signed moves in that same general direction, but we must proceed much
farther if our country is to have a judicial system consistent with its
dignity and importance.
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MEMORANDUM CONCERNING JUDICIAL REFORM.

The President's plan, embodied in his message to
Congress, which was accompanied by e letter from the
Attorney General and by a tentative bill, called et-
tention to the need of Judiclal Reform and set forth
a serles of objectives which it was desirable to at-
tain. These objectives were as follows: 3

1. That the Attorney General be given notice
of the pendency of a constitutional question in any
litigation before the Federal courts, and that he be
accorded the right to present evidence and to be
heard, so that decisions holding acte Dfrﬂﬂngrﬂﬂl
invalid should not be rendered in suits between pri-
vate individuels without giving an opportunity to the
Government to defend the eonstitutionality of the law
of the land. '

N.B. The measure recently passed Py=—iire—Somate~
aohieves this result. It requires that -notice be
glven to the Attorney General whenever the oconstitu-
tionality of any Aot of Congress, affecting the publie

interest, is challenged in any court of the United
2




States in a proceeding to whioch the United States

is not:a party. The United States is to be per-
mitted to intervene end become a party for presenta-
tion of evidence and argument upon the gquestion of
constitutionality. While it will have the rights of
a party, to the extent necessary for a proper pre-
sentation of the facts and law bearing on the consti-
tutional question, it will have no liabilities of a
party except as to court costs. The Conference Com-
mittee struck out the réquirumenx contained in the
Senate bill, that in order to intervemne, the United
States would have to show that it has a legal interest
or that it may have a probable interest.

2. That direct appeals to the Supreme Court be
permitted in cases in which any court of first instance
determines a constitutional question.

N.B. The bill permites direct appeals to the Supreme
Court in na;au to which the Government is a party or in
which 1t has intervened and become a party, and in which
the declsion is against the constitutionality of an Act

of Congress.
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3. The President called attention to the
intolerable situation oreated by the reckless and
‘1mprn11d-nt granting of injunetions by the lower
courts restraining the operation of Federal Statutes.

N.B. The bill attempts to deal with this matter
by adopting a provision which was not specifically a
part of the President's plan, but is in accord with
its general purposes. It i1s to the effect that no
injunction or restraining order based on the ground
of unconstitutionality of an Act of Congress shall
be granted against any Government officer by any
court of the United States, except by a three-judge
court. A temporary restraining order, however, may
be granted by a single judge until the matter is heard
by a three~Judge court, if irreparable loss or demage
would otherwise result. Direet appeals to the Supreme
Court from decisions of thraa—judga courts are to be

permitted.

4. The establishment of a flexible system by
which distriot and circuit judges may be more readily
moved from place to place to assist in the dlsposition

of congestion in court dockets as it arises. A= an
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incident to the plan the President proposed the ap-
pointment of a proctor by the Supreme Court of the
United étatas, gharged with the duty of continuously
keeping infnrm?d as to the state of Federal judicial
business and of assisting the Chief Justice in as-
signing Judges to pressure areas. The plan contem-
plated the creation of a mobile force of judges,
available for service in any part of the comtry, at
the designation and %;pantion of the Chief Justice.
N.B. The bill passed by the Senate deals with
this matter in half-hearted fashion., While recog-
nizing the need of greater flexibility, it preserves
existing machinery, so that temporary shifts of judges
within a circult remain within the control of the
senior circult judge, and assignments of Judges out-
side of their home circults may be made by the Chief
Justice only on the mcommendation of the two circuit
Judges concerned. No provision is made for a proctor
or any other administrative officer to keep abreast of
the times and in touch with the wvarious districts, so
that the work of assigning Jjudges where needed might
be well organized and effective. All that can be said.
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about this provision is that it is a recognition of
the serious evil to which the President called atten-
tion and is a gesture pointed in the right direction.
5. The Conference Committee struck out the pro-
vision contained in the Senate bill inereasing the per
diem subsistence allowance of judges when serving away
from their home districts from $§5 per day to $10 per
day. This action is unfortunate, as that provision
was the only motive power contained in the bill to in-

duce Judges to accept such assignments.

6. A right to Supreme Court justices to retire
voluntarily on full pay, upon reaching the age of 70,
after ten years of service on the bench.

N . B. The President's message approved a proposal
then pending to extend this privilege to Supreme Court
Justices. A bill to this effect has been passed and
is now a part of the law of the land. The npﬁnrtunity
thus accorded Supreme Court justices has been taken

advantage of by Mr. Justice Van Devanter.

7. An increase in the number of Judges in order
to relieve congestion, both chronic and temporary, in

the lower courts and to accelerate the consideration

of litigation.
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N.B. The bill recently passed by the Senate
makes no provision to meet this need. The report of
the Committee, however, recognizes the existence of
the evil that must be remedied, and suggests that the
Attorney General be requested to meke a survey, in
collaboration with the Judicial Conference, and sub-
mit recommendations to the Congress at its next ses-
slon as to the eircuits and distriets for which the
appointment of additional jJudges should bde authorized.

8. An infusion of new blood in the judiciary
by providing for the appointment of additional judges
in all Federal courts in which there are incumbent
Judges of retirement age who do not choose to retire
or to resign. The President's plan ineluded Teason-
able limitations on the mumber of judges that might
be thus appointed.

N.B. The Presldent called attention to the pro-
blem arising out of the continuance in office of aged
or infirm judges, in some instances to the point of
embarrassment of all concerned, as well as to the de-
sirability of a constant infusion of new blood in the
courts. This is the provision of the President's plan
that drew the greatest opposition, especlally in view
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of 1ts effect on the Supreme Court. The Senate bill
mekes no attempt to deal with the situation and ocon-
tains no provision for the appointment of additional
Judges, either im accordance with the formula sugges-
ted by the President or by any other method.

G. OBSERVATIONS

It may fairly be said that the Senate bill car-
ries out some of the President's recommendations in a
modified degree. Amendments made to the bill nn'thn
floor of the Senate and in Conference have relieved it
of a few of its absurdities and of some of its manifest
and obvious faults, thereby giving rise to the question
as to whether it would not be more desirable to approve
the bill, with an explanatory statement, than to rejeect
it in toto. Should the measure become law, it could
be made the basis of further reforms at some future
session of the Congress. Intensive study could be given
to the subjJeot, with a view to determining what further
improvements are needed, especially along the following
lines:

l. The Supreme Court.

e An inorease in the judicial personnel

of the Ciroult Courts of Appeals and
the Distriet Courts.
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The problem of aged and infirm Judges
who fail to take advantage of the op-
portunity accorded to them to retire
or resign on full pay.

Increased flexibility in assigning cir-
cult and district judges to pressure
areas, with efficient machinery for
administration.
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THE ATTORNEY GENERAL /é
WASHINGTON

October 7, 1937,

THE WHITE HOUSE

Ocr. 8 92 My

My dear Mr. Presidenti * RECEIVED

I thought you might be interested
in the enclosed resume of the Judicial appoint-
ments you have made since March 4y 1933. The
list does not include territorial judges, of
whom you appointed twenty-six, and the Judges
of the Municipal and other local courts in the

District of Columbia, of whom you appointed nine.

The President,

The White House.
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The f6llowing list shows the number of presently sitting life tenure

Judges on active duty on the United States Courts:

. Appointed prior Appointed since
to March 4, 1933 March 4y 1933 Total

United States Supreme Court 8 " R 9
Circuit Courts of Appeals

(Including judges of the

U. S. Court for Appeals

for the District of Columbia) 31 17 48
United States Pistrict Courts

(Including judges of the

District Court for the

District of Columbia) 118 47 165
Court of Claims 5 0 5
Court of Customs and Patent Appeals 5 0 5
United States Customs Court 8 1 9

175 66 241
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THE ATTORNEY GENERAL

WASHINGTON |
7 !

October 7, 1937. !
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My dear Mr, President: i
Enclosed herewith you will find 4

& resume of the significant cases involving y
important 1litigation pending in the Supreme 1
1

Court, and in which the Government is

interested.

Sincerely yours,

The President,

The White House.
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PENDING CASES INVOLVING IMPORTANT LITIGATION

1%
To be argued in the Supreme Court.

Gold Clause: Smyth v. Enigg_d States, No. 42, and Dixie Terminal Co.

v. Unlted States, No. 43. Whether a call for redemption of Liberty
Bonds issued on October 12, 1933, after the passage of the Gold
Clause Resolution of June 5, 1933, was effective to stop the
running of interest on the bonds. The Court of Claims held-in
favor of the Govermment, and the Supreme Court granted certiorari
on the petition of the bondholders to resolve a conflict with the
Machen case, now pending on the Govermment's petition, No. 198.

P.W.A.: Alabama Power Co. v. Ickes, et al, Nos. 84-86. Whether the

Power Company has standing to challenge the wvalidity of proposed
loans and grants of P.W.A. funds to municipalities for the con-
struction of electric distribution_systems; and if so, whether

the proposed loans and grants are d exercise of the spending
power. The Court of Appeals for the District of Columbia held

in favor of the Government on the first question and did not dis-
cuss: the second.

H.0.L.Cst Kay v. U’ni‘t-aﬁ States, No. 61. Whether an indictment charging

violations of the eriminal provisions of the Home Owners Loan Act
céharges offenses against the United States. The petitioner attacked
the validity of the Act. The Govermnment, while maintaining the
validity of the Act, asserts also that in any event Congress has
power to punish fraud in connection with de facto undertakings of
the Federal Government.

II.

Pending on Petitions for Certiorari in the Supreme Court.

T.V.A.: Georgia Power Co. v. Tennessee Valley Authority, Nos. 69, 70.

Whether the District Court in Ceorgia had power to enjoin the
Georgla Power Company from further proceedings in the suit sub-
sequently filed by it and 19 other utilities in Tennessee involving
substantially the same issues. The C.C.A. 5th held in favor of

the Govermment.

H.0.L,C.: Home Owners Loan Corporation v. Central Market, No. 111.

Whether the Home Owners Loan Corporation is subject to garnishment
for the purpose of reaching the salary of an employee to satisfy
a personal judgment obtained by a third party against the employee.

se: Ogden v. Morgenthau, No. 1/8. Whether suit may be main-
tained against the Secretary of the Treasury and the Treasurer

-ty
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of the United States to compel them to pay gold dollars out of the
United States Treasury in redemption of Liberty Bonds. The Court
of Appeals for the District of Columbia held in favor of the
Government. Our opposition to the petition for certiorari is
based primeipally on the ground that this is a suit against the
United States to which the United States has not given consent.

United States v. Machen, No. 198. This case, like the Smyth
and Dixie Terminal cases now awaiting argument, involves the
validity of a call for redemption of Liberty Bonds containing
a gold clause. The C.C.A. 4th held against the Government and
we have petitioner for certiorari.

P.W.A.: Duke Power Co. v. Ickes, et al, No. 397. This case, like

the Alabama Power Co, cases, supra, involves the validity of loans
and grants to municipalities for the construction of electric
systems. The C.C.A. 4th held in favor of the Govermment. In
view of the pendency of the other cases, we did not oppose cer-
tiorari in this case.

Commodity FExchange Acts Moore v. Chicago Mercantile Exchange , No.

209; Bennett v. Board of Trade of Chicago, No. 235; and Board of

Trade v. Milligan, No. 282. These cases involve the validity of
the Commodity Exchange Act in various applications, namely, as
applied to future trading in butter, eggs, and Irish potatoes,
and ag applied to the handling of customers' money. The C.C.A.
7th and C.C.A. 8th held in favor of the Covernment. We are oppos-
ing petitions for certiorari. _

S.E.C.: Jarvis v. United States, No. 170. Petitioner seeks to raise
the question of the validity of the Securities Act of 1933, under
which he was indicted, with respect to the making of false repre-
sentations through the channels of interstate commerce. We have
opposed the petition, pointing out, inter alia, that the conviction
may be supported under the mail fraud statute in any event.

Martin v. Hull, No. 335. This is a civil suit against "Qummy"
directors for misrepresentations in a registration statement.

The Court of Appeals for the District of Columbia sustained a
verdict for the defendant directors on the ground that there was
evidence that the plaintiff himself knew or should have known the
falsity of the statements. The Government is not a party to the
case and has filed no brief on the petition for certiorari.

an, et al v. Newfield, et al, Nos. 353-355. Whether certain
subpoenas issued by the S.E.C., directing two telegraph companies
to turn over to the Commission certain generally described
communications, were unreasonable searches and seizures infringing
the rights of the petitioners as senders or recipients of the
messages. The C.C.A. 5th held in favor of the Government. In
a similar case from the Second Circuit, McMann v. S.E.C., certiorari
was denled at the last term.
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N.L.R.B.: Myers, et al. v. Bethlehem Shipbuilding Corporation, Nos.

181-182. Whether the District Court had jurisdiction to enjoin
a hearing by the Labor Board. The C.C.A. lst held against the
Government and we are petitioning for certiorari.

-

N.L.B.B. v. Pennsylvania Grayhound Lines, No. 413. Whether the

Board has power, in addition to ordering the employer to cease
its dominatiore of a company union, to order the employer also to
withdraw all recognition from the orgdnization and to post notices
stating that the organization is disestablished and that the
employer will refrain from recognizing it. The C.C.A. 3rd held
against the Government and we have petitioned.

N.L.R.B. v. .Delaware-New Jersey Ferry Co., No. 425. Vhether

an order of the Board directing an employer to bargain collectively
with a certain labor organization continues to be enforceable when
the employer, after issuance of the order, by coercive measures
brings about the formation of a committee of employees and enters
into a collective agreement with such committee. The C.C.A.

3rd held against the Government and we have petitioned.

Newport News Shipbuilding Co. v. N.L.R.B., No. 305. This case,
like the Bethlehem case, supra, involves an attempt to enjoin
& hearing. The C.C.A. 4th held that an injunction was rightly
refused. We have opposed the petition on the ground that the
decision is clearly correct.

Jeffery-Dewitt Insulator Co. ve. N.L.R.B., No., 268, Whether the
protection of the Act extends to employees who were on strike at
the time of its passage. The C.C.A. 4th held in favor of the
Government. We have opposed the petition.
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(DEfice of the Atborriey @m&f
MWianadyingbom, B0,

October 11, 1937

My dear Mr, President:

fhile the Supreme Court resumed its sessions for the 1937
term on Monday last, October 4th, it did not anmounce its decision
upon the petitions for writs of certiorari which had aceumulated
during the summer until today. Of the twenty-seven petitions by the
Government upon which the Court acted, nineteen were granted and
eight denied, a percentage of 70. Of the seventy-four petitions
filed by opponents, only thirteen were granted, a percentage of 18,
If there be eliminated six petitions in which the Govermment did
not oppose the granting of certiorari, nine per cent were granted.

The only Government petition of particular importance
which was denied was that in ted States v. Chicago, Bulington &
Quincy R. R, Co. In this case the Government sought review of a
decision holding that the railroad company was entitled to compen-
sation for future damages to portions of the railroad's property
not actually taken, which would be caused by operation of a Govern-
ment dam which is a part of the Upper Mississippi River nine-foot
channel project. A similar petition by the United States was
denied at the last term. The Government persisted in its request
for réview because of the large amounts involved and stressed in its
petition the importance of the question and the evident unsoundness
of the decision. Suggestions from many sources were incorporated
in the Government's petition in an effort to present the strongest
poasible case.

0f the Government petitions which were granted, only the
following need be mentioned. In Myers et al, Regional Officers of
the National Labor Relations Board v. Bethlehem Shipbuilding Corpora-
tion, Ltd. the question presented was whether a district court
possessed jurisdiction to grant an injunction against a hearing and
other proceedings by the National Labor Relations Board acting under
the National Labor Relations Act. In United States v. Machen the

questlon presented was whether the respondent, as owner of a First
Liberty Loan bond, containing a gold clause, was entitled to recover
the amount of an interest payment for the period Jume 15, 1935,

to December 15, 1935, the bond having been the subject of a notice of
call for redemption on June 15, 1935. In Helvering, Commissioner

e
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of Internal Revenue v. Charles E. Mitchell the question presented
was whether the respondent's acquittal upon an indictment for wil-
fully attempting to evade and defeat his income taxes was a bar to
assertion by the Commlissioner of Internal Revenue of a 50% additional
defioclency by reason of fraud with intent to evade tax.

A oross-petition by Charles E. Mitchell was denied in
which he contended that his acquittal in the criminal proceedings
constituted a complete bar to the colleotion by the United States
of both the tax due and the 50% fraud deficiency.

The Court also denied petitions by opponents challenging
the constitutionality of the Commodity Exchange Act in the cases

of Moore v. e it et al v.
Board of £ et al, and Board of Trade of
Kansas City, Mo. et al v. Milligan.

The only other decisions of particular interest were
those denying the motions of Albert Levitt and Patrick H. Kelly
questioning the right of Mr., Justice Black to sit as an Associate
Justice of the Court.

Respectfully,
%‘ et
b

Attorney General.

The President,
The White House,

Washington, D. C.
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"I see no reason for seeing
Chairman Sumners.

F.D.R.

THE WHITE HOUSE L)(ﬁ

WASHINGTON /

12/s/ay
MEICRAVDUM FOR THE FRESIIENT

I have read this very casually but

it looks interesting encugh to bother you with it, -
Mrvae § : g,mw&{_\ﬁ
Cheirman Sumers is displaying'a
T Rl pffR PR
keen desire to come down and teli with you. He

even asiad Steve to spesk to me sbout it on our

return,

After reading this you meay want to

gea him, :
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mﬂmr 3, 1937

Mindful of the undeserved criticiam directed at

the Administration from some quarters because of the fact

" that the Court Bill and other legislation was drafted by

the Executive Branch of the Govermment and transmitted to the
Congress, rather than merely recommending legislation and leaving
S

it to the Congress to draft its own bill or bills, I had a brief
survey made of the files of this Department. The purpose was to
determine whether this was a practice originating in the present
Administration, or one of long standing.

For example, when I came to Washington in 1933 as

Special Assistant to the Attorney General, it was for the

specific purpose of studying and recommending a method by

‘which the Federal Govermment, particularly the Department of

Justice, could be of assistance in the suppression of crimes

of violence throughout the nation. In that work, after




many Senate Committee meetings had been held, public and
private, and after a good deal of exhaustive research, remedial
legislation was embodied in twelve bills. Every one of these
bills was drafted in this Department under my direction and
submitted by the ﬁttorneyluenaral to Hatton Sumners as Chairman
of the Judieiary Committee of the House and to Senator Ashurst
as Chairman of the Judiciary Committee of the Senate, with the
request that they be introduced by the said Chairman with the
recommendation that they be enacted into law. Some of these bills
were passed without any change whatsoever; in fact, most of them
were so passed, Others were revised in sligh£ particulars,

I am enclosing herewith the result-of an examination

of the records of the Department, which I think you will find of

L. Y- LI

interest. It runs from 1851 down to March, 1935, and indicates
that the practice referred to is an o0ld established one, hallowed

by tradition and usage.
Sincerely,

oeat® Keouas,

—_— e —— o
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THE INITIATION AND DRAFTING OF LEGISLATION
BY OFFICIALS OF THE EXECUTIVE BRANCH
OF THE GOVERNMENT

1. An early example of the initiation (the drafting)
of legislation by officials of the Executive Branch of the
Government is found in 5 Op, 504, 506, where Attorney General
Crittenden, under date of December 31, 1851, writes to the
Secretary of War: '

" # % % T herewith send you a bill, to sup-
ply the defect in the existing law. # % .0

lr, Crittenden had advised the Secretary of War in
an opinion of November 11, 1851, (5 Op. 412, 443), that certain
actions of trespass brought in the state court by a lMr. French
against certain officers of the United States at Fort Konroe,
Virginia, be removed to the Federal court. The District Attor-
ney, however, expressed doubt that the cases could be removed
under then-existing law and suggested that the passage of an
Act of Congress might be necessary. The Attorney General .adopted
this suggestion and sent the Secretary of War a draft of a bill
to carry it into effect.

2. During the 6lst Congress (1909-1911) Senator Clark,
Chairman of the Senate Judiciary Committee, at the request of
Attorney General Wickersham, introduced several bills which had
been drafted in the Department of Justice (See T, 84381-28, in
which these bills are referred to bySenator Clark). The spe-

AR b R ST AN A

pl cific nature of the several bills is disclosed by reference to
ly. the respective Departmental files, as follows:
? On September 13, 1909, Senator Clark acknowledged 3

Attorney General Wickersham's letter of March 23, 2
transmitting a "copy of a proposed amendment to ol
Section 486 of the Code of the Distriet of Columbia," ‘

so as to make it possible for the Government to take

possession without delay of land condemned in the
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District of Columbie, in cases where a controversy
arises among claimants to title to the land condemmed
(F. 142568-186).

In his Annual Report to Congress of 1909, Attorney
General Wickersham recommended the emmctment of legis-
lation to reduce the minimum penalty for violation of
the banking laws.

On February 12, 1910, Attorney General Wickersheam
asked Senator Clark whether he would be willing to
introduce a bill prepared to carry out this recommenda-
tion (F. 126095-4). Senator Clark replied thet he
would be very gled to introduce the Attorney Generel's
bill, a draft of which was thersupon sent to him
(F. 126095, Seriels 7 and 8)., At the same time, &
copy of the draft wes sent to Chairman Parker of the
House Judiciary Committee, with a letter in support of
the recommendation for its enactment (Serial 9).

On February 11, 1910, Attorney Genersl Wickersham
sent to the Chairmen of the Judiciary Committees of
Congress a draft of a bill to authorize the issuance
3 of search warrants for stolen or misappropriated govern-
ment property (F. 50498-6).

On February 11, 1910, Attorney Generel Wickersham
sent to the Chairmen of the Judiciary Committees of
Congress a draft of a bill to give the government the
same right of review, on writ of error, as the defendant
L in a criminel cese possessed, in all cases where a
second jeopardy was not involved (F. 72868, Seriels 5

and E}t

On February 1ll, 1910, Attorney Genersl Wickersham

sent to the Chairmen of the Judiciery Committees of ,
Congress a draft of a bill to suthorize the United States
Circuit Courts of Appeals, on remanding certein ceases
reversed on the ground that the evidence does not Justify
a verdiet in favor of the plaintiff below, to direet

that the case be dismissed instead of ordering a new
trial (F. 72868-6 2/4).
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The bill, 8. 10312, 6lst Congress, was a measure
proposing to emend the United States Commissioners'
Fee Bill. An identioml bill (H.R. 13847) was intro-
duced in the House. These bills were drefted in the
Department of Justice (¥, 123112-1).

On December 19, 1910, Attorney General Wickersheam
sent to the Cheimmen of the Judiciary Committees of
Congress, with the request that it be enacted, a draft
of a bill providing that eppeals from the United States
Distriet Court in Puerto Rico run to the United States
Circuit Court of Appeals for the Third Circuit, instead
of to the United States Supreme Court, as then provided
by lew (F. 112205, Serials 19 and 20),

On Jenuary 5, 1911, Attorney General Wickershem
sent a draft of a bill to Congress, end earnestly rec-
cmmended its enactment, to suthorize chief office demuty
marshale to act as disbursing officers in cases of
eme rgency (F. 25422-1),

On January 9, 1911, Attorney General Wickersheam
sent to Senator Clark, Chairman of the Senate Judieclary
Committee, and to Chairman Parker of the House Judiciary
Committee, for introduction and enactment, a draft of
e bill to authorize the advance of money to witnesses
on behalf'of the United States (F. 155048, Serials 1

and 2).

3. The first mention in our files of legisletion to
incorporate, under Federal lew, corporations engaged in inter-
state commerce is in a letter dated February 6, 1908, from
Senator Enute Nelson to Attorney Generasl Bonaparte (F. 146108-
Sec. 1), transmitting a copy.of a bill (S. 4874) introduced by
Senator Nelson on February 3, 1908 in the 60th Congress, "For
the incorporation snd regulation of corporaticns engeged in
interstate commerce." Senator Nelson sent this bill to the
Attorney Generel for his inspection, edding: ™The bill, such
as 1t i1s, 1s wholly my own work."

At the time Senator Nelson drafted his bill, the sube-
ject of Federal Incorporation was apparently strongly in the
official mind, executive as well as legislative. In a




memorandum deted March 10, 1936, addressed to Attorney General
Cummings by Assistent Attomey General Johm Dickinson, writing
as & member of a comuittee designated at the request of the
President to study the subject of "Federal Incorporation,™
appears the following: 1

"The subject of Federal Incorporation, at
the beginning of the cemtury, was widely ac-
claimed., President Roosevelt and President

Taft both recommended legislation.”
i]‘. 146108=Sec. Ej

The Departmental files show that Attorney General
Wickershem gave & great deal of time and thought to the subject
of Federel Incorporation and, on February 4, 1910, Mr, Wickershem
sent to Senator Clark, Chairman of the Semate Judiciary Committee,
and to Chairmen Parker of the House Judiciary Committee, a draft
of a bill "For the formation of corporations to engage in inter-
state and international trade and commerce, in the form in whiech
I think it may be properly introduced™ (F. 146108-56)., In a let-
ter to William Draper Lewis of November 17, 1911, Mr, Wickershem
refers to this bill as "The Federal Incorporation Act, which I
drew™ (F. 146108-117).

It appears, therefore, that independently of any bills
that may have been drafted elsewhere on the subject of Federal
Incorporation, the executive branch of the Govermnment, represented
by the Chief Executive and his Attorney General, formulated its
own draft of such legislation and transmitted it to the Congress

for introduetion.

4, On February l1ll, 1910, Attorney General Wickersham
drafted, and sent to the Congress with a request that it be en-
acted, a blll to suthorize the presence of stenographers in grand

Like action was taken by Mr. Wickersheam's successors
down to and ineluding Attorney General Cummings and such a bill
finally became lew May 18, 1933 (48 Stat. 58).

5. On February 11, 1910, Attorney General Wickersheam
caused to be drafted and sent to Congress, with his recommendation




that it be enacted, a bill providing that no person should

be excused from testifying in any proceeding on behalf of the
United States on the ground that to do so might tend to in-
eriminate him; but that no person so testifying could be prosecuted
on account of anything concerning which he might so testify. The
bill also proposed to repeal Section 860 R.S., which gave im-
munity to & witness, if he testified voluntarily to ineriminat-
ing matter, but did not compel him so to teastify (F. 84381-11).
Section 860 R.S. was repealed (36 Stet. 352) but the other pro-
visions of the bill were not enacted end Mr. Wickershem on
January 4, 1911, renewed his recommendation for the enactment

of a general statute to compel testimony but granting immunity
from prosecution as the result of compulsory incrimineting
testimony (F. 84381-23, 24, and 28).

6 On March 2, 1910, Attorney General Wickershem sent
to the Cheirmen of the Judiclary Committees of Congress a draft
of a bill prepared in the Department of Justice to samend Section
819 R.8., which relates to peremptory challenges of jurors and
asked that the Cheirman "introduce and advocate™ it (¥. 150629-4).

7. On March 29, 1912, Attorney General Wickersham
prepared a bill providing theat criminel triels shall be had in
the division (of the judicial district) where the crime was com-
mitted, unless, on the application of defendsnt, the court shall
order the ceuse trensferred to another division of the district,
with the proviso that any grand jury sitting in any division
may present indictments for offenses committed anywhere within
the district, and then that the indictment shall be transferred
for trial to the division in which the offense was committed,
unless upon the defendant's application the trisl be had in same
other division (F. 159434-26).

8. On February 25, 1916, Attorney General Gregory
caused to be drafted, and sent to Congress with the request that
it be enacted, a bill meking it a pemal offense for officers of
United States courts wrongfully to convert moneys coming into
their possession by virtue or under color of official authority
(F. 179973-1), The bill was introduced in the Senate in the




65th Congress but no action waes taken on 1t. On October 2,

1919, Attorney General Palmer cmlled attention to this bill

end secured its re-introduction in the Senate in the 66th Con-
gress (F, 179973-6 and 7) and its introduction in the House

(F. 179973-9). The bill beceame law, May 29, 1920 (41 Stat. 630).

9« On July 2, 1918, Attorney General Gregory sent

to the Chairmen of the two Judiciary Committees of the Congress,
a draft of a bill prepared in the Department of Justice to amend
Section 53 of the Judiciel Code "so that any grand jury sitting

in any division of a district may present indictmente for crimes
or offenses committed enywhere within the district itself." He

asked that the bill be introduced and urged its early considera-
tion end passage (F. 159434-89).

On Januery 26, 1923 (F. 223559-IX), Assistant Attormey
General Holland sent to the Chairmen of the House Judiciary Com=-
mittee two bills prepared in the Department of Justice and asked
that they be enacted:

10, One was to amend Section 284 of the Judicial Code
go as to authorize a grand jury to continue to sit during the
term following that for which it was called,

11, The other was to amend Section 1025 R.S. 80 as
to authorize the presence of stenographers in grand jury rooms.

These bills were repeatedly re-drafted and sent to
subsequent Congresses with the request that they be enacted.

12, On April 26, 1926, Attorney General Sargent sent
a draft of a bill to Congress, and recommended its enactment, to
emend Seotion 33 of the Judicial Code, which authorizes the re-
moval to the Federal courta of civil or criminal proceedings com-
menced in state courts sgainst revenue officers and officers of
United States courts, so as to "make that section applicable to

procesdings instituted egainst all officers of the United States™
{F L 182529-5} L




13, On January 17, 1927, Attorney Generasl Sargent
sent to Congress, with the request that it be enacted, a bill
to re-enact a temporary amendment of the law, which had ex-
pired, under which, in, eny suits brought by the United States
against more than one defendant, the Government was permitted
to proceed in any district whereof eny one of the defendents
was an inhabitant and process against eny defendant in such a
proceeding was authorized to run in any district and service
to be made in any district in which such defendant might be
found (F. 125982-29). (The foregoing wes recommended by
Mr. Holtzoff, to extend or renew the amendment to Section 51
of the Judicial Code, which had expired.)

14, On Jeanuary 14, 1931, Attorney General Mitchell
caused a bill to be prepared, and sent to the Congress with the
recommendation that it be enacted, to require every corporation
doing business in any state to stay in the state courts in liti-
gation with residents of that state, without regard to the state
in which the corporation is organized - that is, the corporation
would not be allowed to go into the Federal court on the ground
of diverse citizenship (H.R. 16344, 7let Congress), Mr. Mitchell
again urged the enactment of this bill in the 72nd Congress
IH'-R- 105“; S. 93'?1. {F- 125982-subsec, E}

15, In the First Session of the 69th Congress (1925-
1926), eight bills were drafted in the Department of Justice
and introduced in Congress upon the recommendation of Attorney
General Sargent but were not enacted during that session. In
his Annual Report for 1926 (pp. 1 end 2) Mr. Sargent urges the
enactment of these bills and lists them as follows:

H.R. 11767. This bill would enlarge the pro-
visions of Section 33 of the Judiciel Code, which
authorizes the removal from the state to the Federal
court of any proceeding brought against Federal
Revenue Officers or officers of United States courts
or of either House of Congress, while engaged in the
performance of their official duties. The bill pro-
posed to extend this right of removal to all officers,
agents and employees of the United States againat whom
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proceedings might be instituted in a state court on
account of anything done by them in pursuence of
their lawful duties.

H.R, 8836, This bill proposed to allow the
United States marshal for the Distriect of Columbia
to charge a fee for each return on process, whether
or not service was actually made. The existing law
provided for a fee only in case service was actually
made,

H.R. 12105, This bill would emend Section 1022
R.8. 80 a8 to empower United States attormeys to en-
force the ettendance and testimony of witnesses or
the production of documentary evidence as a basis for
determining whether they should initiate prosecutlions
upcn eriminel information.

H.R. 12104, This bill proposed to smend Section
284 of the Judicisl Code so as to suthorize grand
juries to continue to sit during not to exceed two
terms in addition to the term for which summoned,
solely to finish business begun by such bodies.

H.R. 12106. This bill proposed to emend Section
1025 R.8. B0 as to authorize the presence of a sten-
ographer in the grand jury room for the purpose of
reporting the proceedings.

8. 4041. This bill was designed to obviate delay
in the removal of & criminal defendant to the judieial
‘aistriet in which he was indicted from any other ju-
diciel district in which he might be found. It pro-
vided thet criminal warrants issuing out of Federal
courts might be addressed to any marshal or deputy
mershal of the United States and be executed in any
place within the limits of the United States by ar-
resting the person nemed therein and removing him
forthwith to the district wherein the indictment or
information against him might be pending.

H.R. 12753. This bill would meke it a Federal of-
fense to kill or foreibly resist, oppose, impede, in-
timidate, or interfere with any civil officer or
employee of the United States while engaged in or on
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account of the performance of his official duties,
Under then-existing law it was & criminal offense to
resist or interfere with or to assault, beat, or

wound any officer or any other person duly authorized
while serving or attempting to serve or exeoute process
of the United ‘States courts. Other officers and em-
Ployees of the United States hed no such protection.

H.R, 10437. This wes a bill to provide a fee for
clerks of the United States District Courts for enter-
ing orders of dismissal or of discontinuence by consent,
in eivil cases. Under the law as it then existed, the
clerk could collect a fee only for entering judgment
in sueh cases,

16. On February 29, 1932, President Hoover sent a special
message to the Congress in which he made the recommendation, smong
others, that the Suprems Court be suthorized to preseribe rules of
practice and procedure in criminal cases to cover all proceedings
after verdict, in the lower courts and in the Circuit Courts of
Appeals. On March 4, 1932, Attorney General Mitchell sent to the
Chairmen of the Judiciary Committees of the Congress a bill drafted
in the Department of Justice to carry this recommendation into
effect, and urged its ensctment (F. 123106, Sec. 3). The bill
was introduced in. both Houses and the Senate Bill (S. 4020) became
law (Act of February 24, 1933, 47 Stat. 904). Subsequently, the
Attorney General transmitted, with a letter to the Chairmen of the
Judiciary Committees of Congress, dated January 16, 1934, a bill
drafted in the Department of Justice to clarify the said Act of
February 24, 1933. This bill was introduced in the Senate as
S. 2461 and became the Act of March 8, 1934 (48 Stat. 399).

17, On March 1, 1934, Attorney General Cummings sent
to the Chairmen of the Judiclary Committees of Congress a draft
of a bill prepared in the Department of Justice to empower the
Supreme Court to prescribe rules to govern the practice and pro-
cedure in civil ections at law in the Distriet Courts of the
United States and in the Courts of the Distriet of Columbia and
urged its enactment (F. 123106, Sec. 3). The bill was introduced
in both Houses and the Senate Bill (S. 3040) became law (Act of

June 19, 1934, 48 Stat. 1064).




184 Crime bills sponsored by Attorney General
Cummings:

S. 1582, This was & bill to permit the pres-
ence of stenogrephers in grand jury rooms (F. 150371).
On May 3, 1933, Attorney General Cummings caused a
bill to be drafted and sent to the Chairmen of the
Judiciary Committees of Congress. The bill was in-
troduced in the Senate and beceme the Act of May 18,
1933 (48 Stat. 58).

H.R. 5091, On June 15, 1933, Attorney Genersal
Cummings recommended that the President approve this
bill, the purpose of which was to bring the so-called
eriminel confommity act down to date (F. 1231086).
This bill was drafted in the Department of Justice
and sponsored by the Attorney General. It beceme the
Act of June 15, 1933 (48 Stat. 152).

H.R., 5208, This was & bill to amend the proba-
tion law so as to facilitate the re-teking of probation
violators who have fled the jurisdiction in which they
were placed on probation (F. 4=5-5-01). It was drafted
in the Department of Justice and was sent by Attorney
General Cummings to the Chairmen of the Judiclary Com-
mittees of Congress on April 3, 1933. The bill was
introduced in both Houses and the House Bill (H.R. 5208)
became the Act of June 16, 1933 (48 Stat. 256).

H.R. 7748, On January 3, 1934, Attorney General
Cummings re-submitted to Congress, with the recommen-
dation thet it be enacted, a bill (H.R. 10638) which
had been drafted in the Department of Justice and in-
troduced in the 72nd Congress but not enscted (F. 235077).
This bill was designed to prevent delays in criminel
proceedings due to attacks on indictments based on the
alleged disqualification of grand jurors. It weas in-
troduced in both Houses in the 73rd Congress and the
House Bill (H.R. 7748) became the Act of April 30, 1934

(48 Stet. 648).

8. 2460, On Jenuary 17, 1934, Attorney General
Cumminge sent to the Cheirmen of the Senate Judiciary
Committee & bill drafted in the Department of Justice
to 1limit the operation of the statute of limitetione




in certein cases (F. 27506, sec. 2)., This bill was
introduced as 8. 2460 and beceme the Aect of May 10,
1934 (48 Stat. 772).

S. 2080, On Jenuary 3, 1934, Attorney General
Cumnings in a letter to the Chairman of the Senate
Judi ciary Committee, renewed the recommendation,
previously made on several occesions by the Depart-
ment of Justice, thet it be made a Federal offense to
assault or kill a Federal officer while engeged in,
or on account of, the performance of his official
duties. He requested that a bill, drafted in the De-
partment of Justice and which had been introduced in
the 72nd Congress, be re-introduced and urged its en-
actment (F. 125-01, Sec. 2). The bill was introduced
as 8. 2080 and became the Act of May 18, 1934 (48 Stat.

780) .

S. 2575. On January 30, 1934, Attorney General
Cummings sent to the Chairmen of the Judiciary Com-
mittees of Congress, a bill drafted in the Department
of Justice to make Federsl crimes of certain acts and
omissions of Federal Prison Employees and others and
urged its enactment (F. 99-01). This bill was intro-
duced as 8. 2575 and became the Act of Mey 18, 1934

[43 Btﬂ.tt ?BE}'

8, 2841, This bill was sponsored by Attormey
General Cummings and drafted in the Department of
Justice, It proposed to make it a Federel offense
to rob any bank operating under the lews of the United
States or a member bank of the Federal Reserve System
(F. 29-100-01, letter from the Attorney General to
Senator McGill, dated April 20, 1934). It was intro-
duced in the Senate as S. 2841 and became the Act of
May 18, 1934 (48 Stat. 783). Subsequently, Attorney
Geperal Cumings caused to be drafted and sponsored &
bpill (H.R. 5900, 75th Congress) to extend the opera-
tion of this Act to larceny and burglary (F. 29-100-01,
letter to Speaker Bankhead dated March 17, 1937).

This bill became the Act of August 24, 1937, Public
No., 349, 75th Congress.




S. 2845. This bill proposed to meke it e
ceriminal offense to transport in interstate or
foreign commerce any stolen property of the walue
of $5,000 or more and also knowingly to receive or
conceal such property. It was drafted in the De-
partment of Justice and was a part of Attorney
General Cummings' program of oriminal law legis-
lation and was introduced at his request (F. 122-0l=,
letter from the Attormey General to the President,
dated May 22, 1934), The bill became the Act of
May 22, 1934 (48 Stat. 794).

H.R. 7353. This bill proposed to give the
consent of Congress to agreements between two or
more states for mutual cooperation in the preven-
tion of erime. It was one of the measures included
in the legislative progrem of Attormey General
Cummings, designed to aid in the suppression of
crime (F. 95-01-7,-see the Attorney General's letter
to the President, dated June 4, 1934), and was
drafted in the Department of Justice, The bill
beceme the Act of June 6, 1934 (48 Stat. 908).

H.R. 8912, On March 23, 1934, Attorney General
Cummings transmitted to the Cheirmen of the Judi-
ciary Cormittees of the Congress a draft of a bill
prepared in the Department of Justice to amend See-
tion 35 of the Criminal Code so as to prohibit
wilful injury to end depredetions ageinst Government
property wherever situated (F. 52-0l-2-). The bill
wae introduced in the House as H.R. 8912 and became
the Act of June 18, 1934 (48 Stat. 996).

—~ H.R. 9476. This bill proposed to empower the
Director, the Assistant Directors, Agents, end In-
spectors of the (then) Division of Investigetion of
the Department of Justice to serve warrants and
subpoenas issued under suthority of the United States;
to make seizures under warrant for violation of the
laws of the United Stetes; and to make arrests with-
out warrant in certain cases; also to carry fireamms.
The bill was drafted in the Department of Justice
and wes introduced at the request of Attornmey General
Cummings (F. 222316, - letter from the Attormey

Ll
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General to the President, dated June 18, 1934),
and beceme the Act of June 18, 1934 (48 Stat.
1008) .

H.R. 9741. Attorney General Cummings, early
in 1934, caused to be drafted and sent to the
Cheirmen of the Judiclary Committees of Congress
a bill to regulate the dealing in firearms (F. 80-01,
Sec, 3, letter of Senator Logan to the Attommey
General, dated April 3, 1934, and the Attorney
General's reply, dated April 6, 1934; also letter
from the Attorney General to Senator Cgpeland dated
May 23, 1934). This bill was never introduced in
the House, but its submission to Congress led to
the introduction of a later bill (E.R. 9741), which
beceme the "Nationasl Firearms Aet" of June 26, 1934

(48 Stat. 1236).

S. 2421, On March 27, 1935 Attorney General
Cunmings sent to the Chairman of the Senate Judi-
ciary Committee a draft of a bill prepared in the
Department of Justice to amend the so-called
"Federal Kidneping 'Act™ so as to meke it a Federal
erime to recelve, possess, or dispose of ransom
money, end urged its enactment (F. 109-0l-, see
letter from the Attorney General to Senator Ashurst,
dated March 27, 1935)., This bill became the Act
of Jenuary 24, 1936 (49 Stat. 1099).

- - e -




December 13, 1937

My dear Mr, President:

The principal decision rendered by the Supreme Court at its
session today was that in the cages of Smyth v. United States, Dixie
Zerminal Go. v. United States and v. Machen. In these
cagses a majority of the Court held t Liberty Loan Bonds had been
validly called for redemption by the Secretary of the Treasury im 1934
and 1935, and that suit could mot be maintained on interest coupons

. maturing after the designated redemption dates. The calls for redemption
Ire—

deemed unless payment was temdered according to their terms, and that
under the decision in Perry v. United States, 294 U, S. 330, a differ-
ent payment was due than that which actually hed been tendered. Justice
Cardozo, speaking for the Court, held that the calls for redemption
operated to subject the United States to full liability to pay the

bonds as required by law; that they were therefore effective to stop
the running of interest, regardless of the sufficiency of the payment
actually tendered; and that the bondholders' only remedy, if they were
not satisfied with that payment, was to bring suit upon the principal
amount of the bonds.' Justice Black concurred expressly in this opinion.
Justice Stone concurred only in the result. In his view, the validity
of the calls depended upon the sufficiency of the payment tendered.

He therefore found it necessary to hold that the Joint Resolution of
June 5, 1933 was constitutional as applied to United States bonds —

a point which the majority expressly refrained from congidering. Justices
McReynolds, Sutherland and Butler dissented, invoking both the Consitu-
tion and the Eighth Commandment. The majority opinion also rejected a-
contention that the Secretary of the Treasury could not call the bonds
for redemption without further authority from Congress than was conferred
by the statutes under which the bonds were issued, It rejected likewise
a contention that the Act of March 18, 1869 forbade the calling of the
bonds. From the holding on these two last points there was no dissent,

Respectfully, ' A

% /—,’-
Attorney General.

The President,

The White House,
Washington, D. C.
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Dear Sirs

j - I'hope you will pardon the liberty that I am taking

- in writing you and: that you will understand the spirit im whioch
I em writing, I lmow that you aere completely removed from all
politics and I do not want or expect even an acknowledgment of
this letter,

I feel that you must have a glose personal interest
in any situation that has to do with the people of Alsbema, Ag
you know we are now confronted with the Senatorial primary of
January 4ths Unless a change ocours between now and that date
Mr, Heflin looks like a sure winner, He has the support of the
Republicans, the Hoover supporters of 1928, the disgruntled and \
dissatisfied of all parties and many misguided Demoerats, You
will realize this can easily mean more than fifty per cent of
these who will cast their vote on Januery 4th,

While Lister Hill has been attenling the sessions of
Congress Mr, Heflin has been making 2 to 3 speeches every day
throughout the State, The fact that they see and hear him and
do not see Mr. Hill has made the developments extremely dangerw
ous, The attack on Mr, Hill is centered mainly arotind the wage
and hour Bill, The State has been flooded with misinformation
and misrepresentation. The propegands is misleading thousands
of voters, The same fight from the sames source is being made
on Lister Hill that would have been made on you had you been a
candidate for re-election to the U, S, Senate mext Spring.

A Heflin victory will be hailed all over the Country
as a repudiation of the Roosevelt Administration, The fight is
in reality a Roosevelt and Anti-Roosevelt fight, If Heflin wins
you will see a revival of Republicen hopes from that moment and
the forces of greed will be encouraged as never before in their
effort to regain control of our Government,

I understand Lister Hill is coming to Alabema to-day.
The hour is growing late. He cannot possibly cover the State with
time oud for the Christmas Holidays. In my opinion the ome thing
that will save the day is a revival of Roosevelt sentiment in
Alabema, The slowing down of business, low price of cotton and
unemployment has caused that sentiment to be quite dormamnt just
at this time. I notice President Roosevelt did not go to Warm

Springs during Thanksgiving. If he would meke a visit there during

- m—
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the Christmas Holidays and make a side trip over in Alabama and
thereby show an interest in the condition of the farmers of the
State, in unemployment eand in business generally then the effect
might be such as to cause a revival of Roosevelt sentiment and

g0 a long way toward saving the day for his cause in Alabema and -
prevent the sure cry that will be made by all enemies of the Admine
istration everywhere that the solid South 1s broken and that the
Country is turning away from the New Deal,

You have many close friends in Alabems who are in position
to do effective work, I hope you cen see a way to arouse their inte
erest and activity.

I again express the hope that you will understand the
spirit in which I have written you so freely and frankly, It is
prompted by an interest in those principles and policies that
have been spamsored and supported by you and that are now the
main issue in the Senatorial primary of January 4th,.

Very truly yours, /

— AL
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To Sidney Hillman 9‘.7/55' LA
From:  MestliGmmamegt-— .
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The Congress has the responsibility of drafting and
enacting legislation to carry into effect policies of the ad-
ministration which have been approved by decisive vote of the
people. Many previous Acts of Congress to effectuate these
policies have been condemned by the Supreme Court as uncon-
stitutional. Whether we take up legislation on labor, com—
merce or other social and economic subjects, the hostile at-
titude of the Court remains to be met. It has assumed to say
that agriculture, manufacture and mining are not commerce.

How to meet this is a question of procedure. To
attempt to amend the Constitution 4s both impractical and un-
necessary. It 1s not probable that an emendment could be
adopted without years of effort. If an amendment were adopted,
without chellenging the Court's usurpation of power, the Oourt
would continue to pass upon legislation under the amendment .

Rowgrs of Congress
But the Congress has ample legislative powers under
existing provieions of the Constitution. There are two simple
and practical courses, either of which the Congress can take.

But first let us glance a moment at the powers of Congress and
the Supreme Court as defined in the Constitution.

Article I of the Constitution creates the law-malking
branch of govermment and "all legislative powers herein granted
shall be vested in a Congress of the United States..."
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What are these powers? They are specified in
Section 8 of Article I: "to lay and collect taxes"; "to
provide for the coumon-defense end general welfare®: "to
borrow money"; Yto regulate commerce"; Yto coin money and
regulate the value thereof”; "to raise and support armies";
“to provide and maintain a navy"; and many others, including
this broad blanket of powers: "To make all laws which shall
be necessary and proper for carrying into execution the fore-
going powers, and all other powers vested by this Constitution
in the govermment of the United Gtates, or in any department
or officer thereof".

drticle II creates the executive power, which is
vested in the President.

drticle III creates the Judiciary: Section 1, "The
Judicial power of the United States shall be vested in omne

supreae court, and in such inferior courts as the Congress may
t .l

Except the Supreme Court, all federal courts are
created by act of Congress. Consequently they have only such
powers and jurisdiction as Congress may give them.

But this is part only of the provisions establishing
the courts. The Supreme Court is given independent original

Jurisdiction only (Section 2) Min all cases affecting ambassadors,

other public ministers and consuls, and those in which a state
shall be a party,...". Section 2 also provides that "In all
other cases-before mentioned, the Supreme Court shall have ap~
pellate jurisdiction, both as to law and fact, with such ex-

=12 /. ptliE Ll €

. Aal: talias

S0, we find that the Constitution makes the Congress
supreme, and not the Court, as to what appellate jurisdiction
the Court may have to try and decide cases. Congrese may give

or it may teke away jurisdiction to pass upon an Act of Congress,

or to try any other kind of case on appeal .
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Brocedure

I, therefore, suggest that the Congress stand squarely
on its own unqualified powers and use them. This can be done
in either of two ways, or courses of procedure. Either will be
definitely effective to curb the unconstitutional actions of the
Bupreme Court and the lower courts in nullifying the will of the
people as expressed in Acts of Congress.

The Congress, exercising the powers expressly granted
it by Article III, Section 2, may pass an act amending its own
Judiciary Acts, which govern the courts. By appropriate pro-
visions it may:

First, take away from the lower or trial courts all
Jurisdiction to try and decide cases in which the constitution-
ality of an Act of the Congress on any subject enumerated in
Article I, Section 8, is raised or challenged:

Becond, take from the Supreme Court appellate juris-
diction to try and decide, on appeal, any case in which the
constitutionality of an Act of Congress on any subject enum~
erated in Article I, Section 8, is raised or chal lenged;

Third, authorize and direct federal district courts
to exercise jurisdiction and by eppropriate decrees and writs
give effect to such Acts of the Congress against attempted
Judicial or legislative interference or restraints by 'the
states.

This will protect such legislation as the National
Labor Relatione Act and the Social Security Act from further
court action on cases now pending. Such procedure by the -
Congress will safeguard future legislation on the legislative
subjects defined in Article I, Section 8.

4n effective alternative course or procedurs would
be for the Congress to include in each act on these subjects
a safety-clutch provision taking from trial courts and from
the Supreme Court jurisdiction to try and decide any case in
which the constitutionality of the particular act is ques-
tioned or challenged. ;

dmending the Judiclary Acts is clearly the way to
most effectively and comprehensively, by one act of Congress,
dispose of this conflict between the Congress and the courts.
But the alternative course suggested would also safeguard the

powers of the (ongress.




Precedent is not needed for such action by the Congress;
the Congress is not governed by precedent. Ite authority is
found in the plain and easily understood provieions of the Con-
stitution. These are expressed in language of rare simplicity
and brevity. But, if a precedent is desired, it exists. In &
very important case the constitutionality of an Act of Congress
was questlioned. It went to the Supreme Court. While it was
pending for decision in that Court, the Congress acted to protect
its own legislation. It passed an act taking away the Court's
Jurisdiction to pass on the question. The Supreme Court recog-
nized the superior powers and authority of the Congress and bowed
to its action by diemissing the case.

Such action by the Congress will in no manner affect
the civil liberties provisions of the Constitution. They are
not legislative subjects. The Congress is expressly forbidden
to abridge these righte. They are beyond the reach of the
Congress, the courts and the President, except that the Executive
and the courte are responsible for their enforcement.

It would also be a wise and practical procedure or
practice for Congress in its enactments on social and economic
subjects to declare public policy, not on an emergency basis,
but for fundamental reasons. Such declarations by the Congress
should contain direct references to the constitutional provisions
under which it acts, such as the commerce, general welfare or
other provision. Nor need an act necessarily be based on a
single provision. Obviously, for example, the National Labor
Relatlons Act and some others are authorized by both the commerce
and welfare clauses. Another such instance is the AAA.

It is a mistake to believe that the Constitution
oreated a Jjudicial power superior to legislative and executive
powers. It did nothing of the kind. But the courts have mig-
led many into believing this by a process of interpretation based
upon the Marshal doctrine of judicial supremacy. But this is a
mere doctrine. It has no constitutional sanction.

Division of Powers

The President's executive powers are independent of
the Congress and the courts.
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The Congress in its final powers is independent of
the Executive and the courts. The Constitution placed only
one limitation on the powers of the Congress to legislate on
subjects specified in Section 8 of Article I. It gave to
the President, not to the Supreme Court, a veto power. But
even this limitation is qualified and may be lifted in any
instance of presidential veto by a two-thirds vote of the

Congrees.

The Supreme Court, however, possesses no such broad

nt position, except only in cases involving "ambassa-
dors, other public ministers and consuls, and those in which
a state shall be a party,..." The Court has no Jurisdictional
powers or authority in any other class of cases except such as

the Congress may give it,

The Congress is also final judge of the qualifications
of Supreme Court judges. It confirms, or refuses to confirm,
on its own sole discretion, nominations by the President of the
members of the Court. The Congress alone has power to impeach
and remove these judges. It may also impeach a President.

Obviously the Constitution intended, as it actually
provides, that the Congress, elected by the people, shall have
all legislative powers, and shall also have the exclusive
authority to remove, on constitutional grounds of course, the
heads of the other two branches of government,

Interpretation of constitutional and statutory law
is of three kinds:

a. Legislative
b. Executive or administrative
C. Judicial

When exclusive powers have been expressly granted to a branch
of the government, that branch has exclusive authority to
interpret those powers with which it has been entrusted.

The Congress, for example, has sole power and re-
sponeibility to provide for the common defense. What is
necessary provision to insure the common defense is for the
Congress to decide. How that defense is provided the Con-
gress determines. The Congress interprets ite own powers
and exercises its own discretion. That diseretion is final.
Bo it is with other leglslative powers, such as the power to
tax, to coin and regulate the value of money, to regulate
commerce and to provide for the general welfare.
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The President interprets those executive powers which
have been granted to him by the Constitution. These powers can-
not be taken from him by interpretation placed on them by the
Congress or by the Court.

The same rule applies to the Supreme Court. In cases
affecting ambassadore, other public ministers and consule, and
those in which a state is a party, the Court is given exclusive
authdérity by the Constitution. It interprets its own powers in
such cases, even though in all other cases it has only such
Juriedictional powers, and consequently only such powers of
interpretation, as the Congress may grant to it.

Not even an abuse of ite constitutional powers and
discretion by one branch of the government will authorize either
of the other two to usurp or review that authority and discretion.
Neither the President nor the Court has any legislative authority.
The Congress and the Court have no executive powers. Nor have
the Congress and the President any Jjudicial powers. The con-
stitutional powers separately granted to each branch are distinct,
exclusive and final.

The Constitution does provide remedies for abuse of
powers granted to each of the three branches of government. For
abuse of legislative powers the remedy is a review by the elec-
torate, at frequent elections. For abuse of executive powers
the remedy is also a review by the electorate at frequent elec~
tions, and in a proper case by impeachment. ¥For abuse of
Judicial powers the Congress may impeach the judges. These
are the only remedies, but they are quite adequate. These
separated legislative, executive and judiclal powers are es-
sential to a balanced goverrment by democratic processes.

The Congress is the sole leglelative body; ite members
are elective and responsible only to the electorate. It is
the instrument by which the people exercise the democratic pro-
cess of law-making. BStoppage of this process by courts or
otherwise is to substitute arbitrary unconstitutional acts for
constitutional democratic authority.

Definition of Commerce

dnother step the Congress should now take is to inter-
pret and define the word "commerce" as used in the Constitution,
for legislative purposes. Notwithstanding academic definitions,
the question as to what mnlt!.tu_?u "commerce” is finally a




question of fact. Book definitions of the word are broad;

they were comprehensive when the Constitution was adopted and
time has not narrowed them. Only the courts have trimmed and
limited the meaning of the word. "Commerce” means, of course,
"trade", "exchange of goods and property". It also means
"reciprocal transactions", "agsociation", "intercourse". These '
definitione obviocusly include every kind of mutual business
transaction, purchase of materials and contracts of employment
in production, as well as in the transportation and distribution
of praducts or commodities. These transactions are commonly
understood to be, and in the actual business 1ife of the nation
are, commerce. Nevertheless the Supreme Court has said that

the function of production by manufacture, sgriculture and min-
ing is not commerce.

Production is a process which occurs by combining and
using capital, labor, materials, power and management. The em-
ployment of all these elements or factors in manufacture, sgri-
culture and mining is necessary and constant. Morsover com-
merce characterizes every step and act in the employment of
these things. The object of their combination and use in pro-
duction is commerce. Production flows from transactions which
in themselves are commerce and from acts which, whether manual
or mechanical or both, depend upon one or more commercial trans-
actions. Commerce generates production, from which flows ever—
increasing streams of new commerce, transportation and distribu-
tion to serve consumption and use.

Woo shall find and declare the fact as to what con-
stitutes "commerce" as the word is used in the Constitution?
Congress is the sole authority under the Constitution to legls-
late on that subject. If doubt has been cast on the meaning
of the word, the Congress should make a finding as to what acts
and facts constitute "commerce!, and interpret and define its
meaning, Jjust as it interpreted and defined the meaning of the
words "intoxicating liquors" under the prohibition amendment.
That amendment applied to "intoxicating liquors" but did not
define them. Congress did define them, and the courts ac-
cepted the definition. The Constitution does not give the
courts any legislative authority over commerce, but does vest
that power solely in the Congress. The Congrees should,
therefore, make a finding of fact and a definition of the
word for legislative purposes, and forbid the courts to review
it.




I suggest a definition which follows closely, with
some expansion of the language, a definition proposed by Mr.
Maurice Ieon, and which has been the subject of quite wide
publication and comment:

"Commerce among the several states, under Section B,
Article I of the Constitution of the United States, is hereby
defined to apply to and include every transaction rélating to
the production (including but without limitation agriculture,
manufacture or mining), processing, refining, transporation
and distribution of any commodity or merchandise of any kind,
ugse of which is not limited to the state in which it ie pro-
duced, or use of which occurs- in more than one state, whether
or not such transaction takes place within one or several
states.”

The proposed definition may need expansion or re-
vision. It is suggested as one form of definition. The
Congress may act by joint Senate and House resolution.

The President last year in a message to the Congress
observed that it has the power to preserve its own prerogatives.
Since then he has sald that the New Deal legislative program
can be carried out within the framework of the Constitution.
That is a sound constitutional position. It remains for the
Congress to act in some such manner as I have indicated, for
the issue is not between the President and the Court but be-
tween the Congress and the Court.

Legislation which attempts to meet and satisfy the
Court's views muet conform to the Court's quite unconstitution-
el and impractical legal philosophy. Such acquiescence will
defeat the flexible, comprehensive and practicable provisions
of the Constitution and sound public policy.

Nor will such action as is suggested infringe "states
rights® or stop the continmued operation of the "due process”
clanse of the Constitution.

The Constitution does not reserve to the states any
rights which they are powerless to exercise effectively. Wage
rates, hours of work, child labor, living standards, farm may-
kets, trade practices, all affect the national economy. They
are nation~wide in the scope of their daily influence upon the
nation's markets, credit and economic stability.




The "due process" clause is a procedural provision.
The Congress, by legislation, defines due process procedure
ard the form of action to be observed to obtain "due procees”,
If complaint ie made by a citizen or corporation that he has
not had "due process", then, aund only then, does the Court
ect. And 1ts function should be strictly limited to finding
whether there has been "due process", i.e. statutory procedure.

-The Court's function ie judicial, not legislative. "Due pro-

cess" has been distorted by judicial interpretation into a
legal refuge for many uneconomic and destructive financing and
managerial abuses.




— i il G Frocaats
’ FEVISED DRAFT OF SECTION I

fq‘;? (Matters to be omitted in linetype; j%;

natters to be added underlined)

SHC0, 1. BSection 215 of thy Judicial Code of the United States 1s
hereby repesled and. reenacted to resd as follows!

Section 215. The &J.preme\ﬂaurt af_ahe United States shall consist
of a Chief Justlice and eight msssocinte justices, eny six of whom shell consti-
tute a quorum; provided, however, the mumber of justices mgy be temporarily
incressed by the appointment of an additional justice in the menner now

provided for the mprointment of justices, for ench Justice, including the

Chief Justice, who at the time of the nominntion has waseed rsached the age

of seventy-five years, tut not more than one appointment of an additional
Justice as herein vprovided shsll he mnde 4n eme for eanch ceslendar year,

whether or not the nomination or appointment be pctuslly msde ih said calendar

veer and vhen such 2dditional justice, or justices, shall hove been so appointed

ST (=

no vocency shall be filled ceused by the death, resignation or retirement of

o justice, excent the Chief Justice, unless the filling of such wvacancy is

. i .T_ﬂ"‘-‘ _-.

necegsary to maintain the number of members at not less than nine, or, unless,

immedintely prior to such death, resisnntlon or retirement, the mumber of

b b

Justices on the court who hove resched geventy-five years of ome 1g larger

then the number of Jjustices by which the Court then exceeds nine. The number

of temoranry sppolntments so mnde ghall not, at any time, increase the total
mimber of justices by more than two-thirds of the permanent membershin of the
Court., If the number of members of the Sunreme Court is in exceas of nine

not less than two-thirds of the membership shnll constltute a quorum. As used

in thig gection, the term "justice" glipll not include a Jjustice who hps retired

i from resulor, active gervice, &
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COURT PROPOSAL

L EXPLANATION OF THE REVISED DRAFT OF SECTION I

Certain amendments in the proposed draft are necessary to
f ensure that section 1 will carry out the purposes intended. These amend-
| ments are interlined in the attached draft. These suggested amendments
briefly provide:
(a} The insertion of the words ®at the time of the nomination"
makes it clear that there is no need for the appointment of additional

Justices unless justices over 75 still continue on the Court at the time

the nomination is made.

E‘ ' (b) The expression "has reached the age of seventy-five years"
4 is used to avoid the ambiguity in the expression "has passed the age of
seventy-five years.” It might possibly be argued that a justice has not

passed 75 untll he becomes 75 and a helf years or possibly 76.

(¢) The insertion of the words "for each calendar year (whether

2

or not the nomination or appointment actually bLe made in said calendar year,"
mekes it clear that an additionsl appolntment shall not be lost because the
confirmation of the appointment is delayed or because the nomination is not

actually made in the calendar year in which the appointment was first author-

ized. The nomination of an additional justice might be unavoidably delayed
beyond the calendar year because the Congress might not be in session or
because a Jjustlce may only have become 75 in the last month or two of the
calendar year. The President should not be under the pressure of haste in
the making of appointments, nor should the Senate be in a position to make

an appointment lapse by delaylng its confirmation.

"

(d) It is necessary to make the insertion Munless immediately

prior to such death, resignation or retirement from the court, the mumber !

R ———EEEEEEE




St e BRI, - S AT - -

2=

of justices who have reached seventy-five years of age is larger than the
number of justices by which the court then exceeds nine™ for the following
reason, Tithout such qualification the advantages secured by the appoint—
ment of the additional justice may be lesh For example the addltlonal
justice may die a month after his appointment, and no successor could be
appointed, although the court is composed exactly as 1t was before the addi-
tional justice was appointed. Or some other justice under 75 may die in
the same calendar year, and no successor could be appointed, although the
proportion of justices over 75 would then be as great as it was prior to
the appointment of an additional justice. Or if a liveral justice over 76
1ike Mr. Brandeis should die, resign or retire, no successor could be ap-
pointed, and the liberal elements on the Court would be weakened.

(e) It is necessary to provide that "the term 'justice' shall
not include a justice who has retired from regular, active service." Iith-

out such language it may be argued under the decisions of the Court that a

retired justice is still a justice.




Court Proposals

MEMORANDUL ON FEATUEES OF PROPOSED PLAN

Thisg plan will not add to the opportunity to liberalize the bench
by £illing normal vacancies throush death, retirement or resignatioh,

The effect of its nrovisions for shrinking baclk to nine in the present
condition of the Court will probably work out practically as merely sub-
stitubing one avnointment a yenr under the "age prineciple! for the normal
expectancy of one appointment a year by filling Waconcies oceasioned
through resignation, retirement or death,

This reises very renrl practicel risks over the next two vears in view
of the following facta:

(1) The cases which will come before the Court in the next end the
succeeding year will be power cases (on which the vresent Court showed ita
teeth on the last decision day) and labor cases (Waemer Act and Black-
Connery Bill) which the new stetute providing for direct appeal will bring
to the Court a venr earlier than heretofore,

(2) After the vassaze of n Supreme Court' statute, Hughes and Roberts
will have no further incentive for shot-gun liberslism snd nre far more
likely to be actuated by impulses of revenge.

(3) After ony new judges have been nvnointed by this ‘Administration,

the Court will have become the Administrntionts M

ncked court! == bhevon

criticiam By the Admihistration.

Under such circumstances, the present form of the proposed provisions
for shrinldng the Court back to nine molee thenm exceedingly dengerous bhecrise
they moy meke it immoseible to apmoint » successor on the denth, resignntion

or retirement of (&, "on additionsl justicat and/or (b) Branda’s, Cnrdozo,
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Stone, or the successor to Ven Devanter,
_ How real the rislk is can be estimated from looking at an all too-likely
hypothaticnllaituatiun over the naxt1twn vears,
With the appointment of Ven Devanter's successor the Court will stand

as followsa! .

Conssrvative Liberal

Hughes Brendeis

Roberts Oardozo

McReynolds Stohe

Sutherland Ven Devanter's successor
Butler

That menns that the addition of "additional justice number 1MW before
October lat will only balance the court until Januarv 1, 1938. With the
pressure for shot-gun liberalism removed from Hughes it will not give the
libersls a working majority. ‘

Now sunpose that in the interval from the opening of Court on October
lst to Jenuary 1, 1938, any one of Brandels, Stone, Cordozo, Van Devanter's
successor or Madditional ‘justice number 1", dies, resigns or retires. Under
the language proposed his place could not be filled vnrior to J'an';.mrar 1 -
and there will be a conservative msjority on the Court.

Surmose no deaths, retirements or resignntions happen until Jamuary 1,

1238, The Court will then stand:

o
Coneervative Liberal
Hughes Brandeis
WeReymolds Crrdozo
Boberts Stone
Sutherland Von Devanter'a successor
Butler additional Justice sl

ndditionnal justice 2
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The Court will then have a working liberal majority of one. But

if either one or two of the liberals die, resign or retire their places
cannot be filled and the Court goes back either to balance or a working
conservative msjority becsuse the Court shrinks back to ninf without al-
lowance for the number of members still over 75, and no further justices

can be appointed until additional justice #3 is appointed on January 1,
1928,

Tyen if Nr. Justice Sutherland should retire during 1958 there would

thus be no assurance of a liberal majority during that 1938.
It seems very important that:

(1) The Court should reach its maximum liberal strength as quickly

as possible because the crucial years for decisions under the New Deal

are the next two when the statutes passed this year will be under adjudi-
cation.

(2) EBecause of the accusations of a packed Court and the necessity

for public confidence in the new decisions, the liberal majorities should
be ns wide as possible as soon as possible.

Under such circumstances, it would seem that the Administration's

supporters in Congress intended that the idea of one new judge a year

for each judge over 75 should not be in substitution for but additional

to the normal f£illing of vecancies in the Court occasioned by the death,

retirement or resipnation of any justice vhether or not over 75.
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SEC. 1. Section 215 of the Judicial Code of the United
States is hereby repealed and reenacted to read as follows:

Section 215, The Supreme Court of the United States shall
consist of a Chief Justice and eight associate justices, any six of
whom shall constitute a quorum; provided, however, the number of justices
may be temporarily increased by the appointment of an additional justice,
in the manner now provided for the a_ppuiu{;rﬁnj; of justices, for each
Jjustice, including the Chief Justice, who has passed the age of
seventy-{ive years, but no more than one appointment of an additional
Justice as herein provided shall be made in one calendar .year, and
when such additional justice, or justices, shall have been so
appointed no vacancy shall be filled caused by the death, resignation ' |
or retirement of a justice, except the Chief Justice, unless the
filling of such vacancy is necessary to maintain the number of members
at not less than nine., The mumber of temporary appointments so
made shall not, at any time, indrease the total number of justices by |
more than two-thirds of the permanent membership of the court. If the "
number of members of the Supreme Court is in excess of nine not less
than two-thirds of the membership shall constitute a quorum,

As soon as may be, and, in so far as possible, the
territory of each circuit court of appeals shall have at least one |
member of the Supreme Court who, at the time of his appointment, shall

be a bona fide legal resident of such territory. o appointment !_




of an additional justice, or to fill a vacancy, shall be made from the
territory of amy circuit court of appeals having a member of the
Supreme Court who was a bona fide legal resident of such territory

at ;:ha time of his appointment unless the number of members of the

Supreme Court shall exceed the number of circuit courts of appeals.

SEC. 2. That Sectlon 345 of Title 28 of the .Code of Laws of

the United States (section 238 Judicial Code) be amended to read as

follows:

"A direct review by the Supreme Court of an interlocutory
or final judgment or decree of a district court may be had where it

is so provided in the following sections and not otherwise:
(1) Section 29 of Title 15.
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(2) Section 682 of Title 18, where the decision of the
district court is adverse to the United States.

t (3) Section 380 of this title.

(4) So much of section 47 of this title as relates to the
; review of interlocutory and final judgments and decrees in suits to
enforce, suspend, or set aside orders of the Interstate . Commerce
Commission other than for the payment of money.

(5) Section 217 of Title 7. (Mar. 3, 1891, C. 517, section
5, 26 Stat. 827;. Jan, 20, 1897, c. 68, 29 Stat. 492; Apr. 12, 1900,
c. 191, section 35, 31 Stat. 85; Apr. 20, 1900, c. 339, section 86,
31 Stat. 158; Mar. 3, 1909; c. 269, section 1, 35 Stat. 838; Mar. 3,
1911, c. 231, sections, 238, 244, 36 Stat. 1157; Jan. 28, 1915, c. 22,
section 2, .38 Stat. 804; Feb. 13, 1925, c. 229, section 1, 43 Stat. 938,)"
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(6) When any judge, or court, of tle United States issues
any restraining order, decree, judgment or injunction prohibiting any
Federal official, or employee, or Federal agency, or any other person
or agency from carrying out the provisions of, or acting under the
provisions of any Federal law, a motion may be made by the United States
in the United States Supreme Court, or an appeal may be taken by the
United States directly to the United States Supreme Court to dissolve,
modify, reverse or affirm, as the case may be, such restraining order,
decree, judgment or injunction. Reasonable notice of such motion, or
appeal, shall be given the opposing party, or parties, in such action,
or proceeding, by causing to be served upon him, or them, a notice
of such motion, or appeal, and the notice with certificate of an  officer
authorized to execute it contained ‘l:.lhareon shall be filed with such motion
or appeal. Such motion, or appeal, aha.ll be filed within ten days
from the date of the entry of the restraining order, decree, judgment
or injunction by the inferior court. When such motion, or appeal, is
filed in the Supreme Court it shall be the duty of the clerk of that
court to forthwith notify the clerk of the inferior court to forward
immediately to the Supreme Court the entire record in the case. lhen

the motion, or appeal, has been disposed of upon request by the in-

ferior court the original papers shall be returned to the clerk of that
courts When such motion, or appeal, is filed in the Supreme Court

it shall be given preferential consideration over all other causes

not of like nature, The right to malke such motion, or take such an
appeal, shall apply to restraining orders, dacreaé, judgments or

injunctions heretofore, or hereafter, entered or rendered.
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SECTION 3. (a) An additional judge of a court of the United -
States may be appointed, in the manner now provided by law, and to the
same court, for each judge, appointed to hold his office during good
behavior, who has passed the age of seventy-five years.

- (b) The number of judges of any such court shall be
permanently increased by the number appointed thereto under the pro=-
visions of subsection (a) of this section. Ilio more than
Judges shall be appointed thereunder, nor shall any judge be so
appointed if such appointment would result in (1) more than two
additional members so appointed to a cireuit court of appeals, the
Court of Claims, the United States Court of Customs and Patent
Appeals, or the Customs Court, or (2) more than twice the number of
Judges now authorized to be appointed for any district or, in the case
of judges appointed for more than one district, for any such group of
districts.

(¢) Three-fifths of the judges of éach of the following
courts shall constitute a quorum thereof: the United States Court of
Appeals for the District of Colunbia, the Court of Claims and the
United States Court of Customs and Patent Appeals,

(d) An additional judge shall not be appointed under the
provisions of this section when the judge who is of retirement age is
commissioned to an office as to which Congress has provided that a

vacancy shall not be filled.
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(e) As soon as may be the membership of each circuit court of

appeals shall consist of one judge from each State included in the
circuit and in the appointment of additional judges as herein provided,
or in the £i11ing of vacancies, no appointment shall be made from any
State having a member of the court :nhn is a bona fide legal resident
of such Btate unless the number of judges exceed the mumber of states
composing the circuite

SEC. 4. (a) The Supreme Uourt shall have power to appoint
o proctor, It shall be his duty (1) to obtain and, if deemed by the
court to be desirable, to publish information as to the volunme,
character, and status of litigation in the district courts and circuit
courts of appeals, and such other information as the Supreme Court may
from time to time require by order, and it shall be the duty of any
judge, clerk, or marshal of any court of the United States promptly to
furnish such information as may be required by the proctor; (2) to
investipate the need of assigning district and c.:ircuit judges to other
courts and to make recommendations thereon to the Chief Justice; (3)
to recommend, with the approval of the Chief Justice, to any court of
the United States methods for expediting cases pending on its dockets;
and (4) to perform such other duties consistent with his office as
the court shall direct.

(b) The proctor shall, by requisition upon the Public Printer,
have any necessary printing and binding done at the Covernment Printing
Office and authority is conferred upon the Public Printer to do such

printing and binding.
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(c) The salary of the proctor shall be $10,000 per annum,
payable out of the Treaswry in monthly installments, which shall be
in full compensation for the services reguired by law. He shall also
be allowed, in the discretion of the Chief Justice, stationery,
supplies, travel expenses, equipment, necessary professional and
clerical assistance, and miscellaneous expenses appropriate for
performing the dvuties imposed by this section. The expenses in
connection with the maintenance of his office shall be paid from the
appropriation of the Supreme Court of the United States.

SEC. 5. There is hereby authorized to be apprnfria‘bad,
out of any money in the Treasury not otherwise appropriated, the sum
of {100,000, for the salaries of additional judges and the other
purposes of this Act during the fiscal year 1937.

SEC. 6, When used in this act-

(a) The term "ecircuit court of appeals" includes the
United States Court of Appeals for the District of Columbia,

(b) The term "eircuit" includes the District of Columbia.

(c) The term "district court" includes the District Court of
the District of Columbia, but does not include the district in any
territory or insular possession,

SEC. 7. This act shall take effect on the thirtieth day
after the date of its enactment.
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] \ Two years ago the welfare of all our citizens in every section

of the United States was endangered by increasing bankrupteies and bank
failures. In the short space of the previous three and one half years
the purchasing power of the dollar had increased about sixty percent.
This meant that debtors of all kinds, individuals, associations, institu-
tions, corporations, municipal, county, state governments and the Federal
Government itself, were being called on to pay their creditors in currency
worth sixty per cent more in purchasing power than the money which had
been loaned to them,

When the debts were originally incurred, the lender expactad-
to get back the same kind of dollars ﬂth approximately the same purchasing

power that he had loaned. The borrower expected to pay back the same kind

of dollars with approximately the same purchasing power that he had borrowed.

That was the essential understanding in every contract for the repayment of
money loaned,
But on the day of my inauguration, any attempt to collect in

substance one hundred and sixty cents for every dollar owed would have

brought universal bankyuptcy.
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During the past twenty-three months we have moved rapidly toward

establishing and maintaining a dollar of stable purchasing power. We have
brought about present dollar value which is within twenty percent of what
it was when the majority of debts, private and governmental, were incurred.

All of our legislation of the past two years has been aimed at creating a

currency of sound and standard purchasing power and then maintaining it.

In working toward our broad objective, the American currency
was first taken off what is commonly known as the Gold Standard, Later,
l by Act of Congress and by Presidential Proclamation, it was restored to a

4 gold standard on a different weight of gold. &

The decisions of the Supreme Court are, of course, based on

the legal proposition that the exact terms of a contract must be literally

enforced.

Let me for a moment analyze the effect of the present decision

by giving a few simple illustrations:

First, in the case of the railroad bonds: Regardless of

whether maturing bonds are owed by a bankrupt railroad or a solvent railroad,

the bondholder is by this decision entitled to demand that the railroad pay
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him back, not the $1000. which he paid, for the bond, but - $1690. Yet when

he bought that bond he did not expect to get a clear net profit of $690 in
addition to t.ha sum of $1,000 which he had invested.

I£ is uncongoionable, not only for the individual investor to
reap such a wholly unearned profit, but also to impose such a burden on
shippers, travelers and stockholders. In fact, if the letter of the law
is so declared and enforsed, it would automatically throw practically all
the railroads of the United States into bankruptey.

Second: The principle laid down today in the railroad case |
applies to every other corporation which has gold bonds cutstanding; driv-
ing many another huge enterprise into receivership! ]_It. must be applied
likewise to the obligations of towns, cities, counties, and states; and
these units of government, now working bravely to meet and reduce their
debts, would be forced into the position of defaulters.

Third: Consider the plight of the individual who is buying a
home for himself and his family and paying each month a specified sum rep-
resenting interest and reduction of the mortgage. If there is a gold clause
in his mortgage - - and most mortgages contain that clause - - this decision

would compel him to increase his payments 69% each month from now on, and

— - ]
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perhaps to pay 69% more on some payments already made. Home owners,
whether city workers or farmers could not meet such a demand,

Consider now the other two decisions relating to government
nl:ligatinna on gold notes, gold certificates and gold clause bonds. An
old la.;]rca.me to see me the other day. She is dependent heavily on the
income frem government bonds which she owns; and her total income is about
$800 a year. She owns $10,000 of government gold clause bonds. Under this
new decision she would be entitled to ask the Treasury for $16,900. Being
the right type of citjzen, she volunteered to tell me that she does not
consider herself entitled to more than the $10,000 which she had saved and
invest.ed.-

The actual enforcement of the gold clause against the Govern—

ment of the United States will not bankrupt the Govermment. It will in-
- crease our national debt by ;pptﬂximte]y nine billions of dollars. It
means that this additional sum must eventually be raised by additionmal
taxation. In our present major effort to get out of the depression, to
put people to work, to restore industry and agriculture, the diteral

enforcement of this opinion would mot. on} retard our efforts, but would put
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the Govermment and 125,000,000 people into an infinitely more serious

economic plight than we have yet experienced.

Finally, I again call attention to the fact that the total
of debts secured by contracts containing a gold clause amounts to at
1;5“ one hundred billion dollars which is a very large proportion of
our total property value of all kinds. To meet this contract debt, there
exists in the United States a total of about eight and one half billion
dollars of gold and in all the rest of the world - — Burope, Asia, Africa, Aus-

fralasia and the Americas - - there is not more than twelve billions of

dollars in gold.

I do not seek to enter into any controversy with the distin-
guished members of the Supreme anurt of the United States who have par-
ticipated in this (majority) decision. They have decided these cases in
accordance with the letter of the law as they read it. But it is appropriate

to quote & sentence from the First Inaugural Address of President Lincoln:

"At the same time, the candid citizen must confess
that if the policy of the government, upon vital questions
affecting the whole people, is to be irrevocably fixed by
decisions of the Supreme Court, the instant they are made, in
ordinary litigation between parties in personal actions, the
people will have ceased to be thelr own rulers, having to that
extent practically resigned their govermment into the hands of
that eminent tribunaln®,
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It is the duty of the Congress and the President to protect ’

the people of the United S;:-a.t»as to the best of their ability. It is
necessary to protect them from the unintended comstruction of voluntary
ﬂ.t;tE, as well as from intolerable burdens involuntarily imposed. To

stand idly by and to permit the decision of the Supreme Court to be carried
through to ite logical, inescapable conclusion would so imperil the
economic and political security of this nation that the legislative and
executive officers of the Government must look beyond the narrow letter

of contractual obligations, so that they may sustain the substance of

the promise originally made in accord with the actual intention of the

partles.:

For value received the same value should be repaid. That
is the spirit of the contract and of the law. Every i.nd.‘l.;i&uul or corpor-
ation, publiec or private, should pay back substantially what they borrowed.
That would seem to be a decision in accordance with the Golden Rule, with

the precepts of the Seriptures, and the dictates of common sense.

In ardsr to attadn tits PNasansble end, T ihall Swmsdtately

take such steps as may be necessary, by proclamation and by message to

the Congress of the United States.
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In the meantime, I ask every individual, every trustee, every
corporation and every bank to proceed on the usual course of their honorable
and legitimate business. They can rest assured that we shall carry on the
business of the cuuntrﬁ tomorrow just as we did last week or last month, on
the same financial basis, on the same currency basis, and in the same rela-

tionship of debtor and creditor as before.




The original court bill (S. 1392) was recommitted to the Senate

Committee on the Judiciary with instructions to that Committee to

report a blll for the reform of the judiciary within 10 days. The
country awaited with bated breath the results of the Committee's
labors, assuming that we would have before us for consideration

gome definite proposals which would materially improve the organiza-
tion of the Federal judiciary, eliminate some of the technicalities
and delaye, expedite the transaction of business, and help do away
with congestion.

When the new measure was reported out, after everyone was given
to understand that epoch-meking reforms were being drafted behind the
closed doore of the Committee, we immediately turned to the examina-
tion of the outcome of its labors. The puny product that resulted
from the prodigious efforts of this group was a grave disappointment
and convinced everyone that the members of the Comnmittee are either’
unwilling or unable to devise real improvements.

In his mespage to Congress, the President on February Etﬁ
recommended the adoption of measures to eliminate congestion of the
calendars of the Federal courts; to make the judiciary more elastic
by providing for temporary transfers of circuit and district judges
to those places where Federal courts are most in arrears; to furnish

the Supreme Court practical assistance in supervising the conduct
of business in the lower courts; and to eliminate theilmequality,

—r—
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uncertainty and delay now existing in the determination of constitu-
tional questions involving Federal statutes. The Attorney General in
bis letter to the President which was annexted to the President's
message pointed out that "delay in the adminisgtration of justice is
the outstanding defect of our Federal judicial system.” He further
stated:
"The evil is a growing one. The business of the
courts is continually increasing in volume, importance, and
complexity, The average case load borme by each judge has

grown nearly 50 percent since 1913, when the District courts
v were first organised on their present basis,."

. The Attormey General further called attention to the fact that the
mere creation of new judicial positions in specific circuits or dis-
tricts would not be satisfactory. He said:

! "The reform should be effectuated on the basis of a consis- |

g | tent system which would revitalize our whole judicial structure
& and essure the activity of judges at places where the accumn-

f lation of business is greatest. Aw congestion i1s a varying

; factor and cannot be foreseen, the system should be flexible

1 and should permit the temporary assignment of judges to
3 points where they appear to be most needed. The newly created

: personnel should constitute a mobile force, available for

& service in any part of the country at the agsignment and !
& direction of the Chief Justice. A functionary might well [
= be created to be known as proctor, or by some other suitable |
i title, to be appointed by the Supreme Court and to act under

X ite direction, charged with the duty of contimnuously keeping l
. informed as to the state of Federal judicial business through-
& out the United States and of apsisting the Chief Justice in

4 assigning judges to pressure areas."

|
The Attorney General concluded by stating that "to speed justice, t
to bring it within the reach of every citisen, to free it of unnec- |
essary entanglements and delays are primary obligations of our

Government. "

.
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Let us now turn to the bill framed by the Committes. In form
it is in the nature of an amendment to the so-called Summers Bill
(H. R. 2260) which would have permitted the Attorney General, as
a matter of right, to be heard in private litigation involving the o
constitutionality of Acts of Congress. The amendment wipes out the
Sumners Bill and substitutes a different measure dealing with the
following points:
(1) A provision for direct appeals from thn distriet courts
to the Supreme Court in certain cases involving the constitutionality
of acts of Congress.
(2) A provision for three-judge courts in suits to enjoin the
enforcement of Federal statutes on the ground of alleged unconstitu-
tionality. : .
(3) A provision for an increase in the subsistence allowance
of judges when away from their home circuits or districts to $10.00
a day.

" (4) A provision whereby the Attorney Genmeral, in certain instances
and under certain limitations may intervene in cases involving the
constitutionality of acts of Congress. 1

(5) A provision for slight, insignificant changes in the %
present law permitting assignment of district judges away from
their districts. , l

The first three points require but little discussion and may

be quickly disposed of.
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The first provision would permit the Govermment in all cases to
which it is a party, or to which it has been permitted to become a
party and in which an act of Congress has been held unconstitutional,
to appeal directly from the district court to the Supreme Court,
ekipping the cireuit eourt of appeals. On this point, the Bill would
reptore the law as it existed prior to the Act of February 13, 1925.
The second provision prescribes three-judge courts for the
determination of suits to enjoin the enforcement of a Federal statute
on the ground of its alleged unconstitutionality. This is no novelty,
for three-judge courts are now provided for the determination of
such cases involving the constitutionality of a State statute.
All that would be required is to interpolate in the existing
statute on the subject (U. S. C, Title 28, sec. 380) the words
"or the United Statea" after the word "state" on each occasion in '
which it occurs in the first sentence Jof the Act. |
The third provieion is to inerease the subslstence allowance
of Federal judgee when on duty away from their home circuits or i
districts. No one ub:ieut: to this. |
The heart of the bill is in the fourth and fifth points. The
fourth relates to permitting the Government to be heard under
certain conditions in private litigation involving the comstitu- .
tionality of Federal statutes.
The reform which Mopﬁm involved the
granting to the Government of the absolute right to be heard in
private litigation in which the validity of a Federal statute was
challenged. It was deemed of the highest importance that private |
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litigants, as they have frequently done of late, should not be per-
mitted to litigate the constitutionality of the law of the land with
the Government standing by as an idle and helpless spectator. The
President's plan required that in such instances the Attorney General
be notified and that the Government be authorized, without becoming

a party to the suit, to be heard, to present evidence and to make
| arguments,

The Committee Bill approaches this difficult problem in the
most extraordinary fashion. The heart of Section 1 of the Bill is

found in these words:

"The Court shall upon a showing by the Attorney Genmeral
that the United States has a legal interest, or may have
a probable interest, permit the United States to intervene
and become a party for presentation of evidence (if evi-
dence is otherwise receivable in such suit or proceeding)
and argument upon the sole question of the conmstitution-

¥ ality of such Act. In any such suit or proceeding the

; United States shall be subjeoct to the applicable provisions
of the law, have the rights and liabilities of a party to
the extent necessary for a proper presentation of the
facts, and law relating to the constitutionality of such
Act."

4 It will thus be seen that the amendment completely devitalizes
and defeats the original purpose of the Prmwithwwidw plan. It
further appears that in order to secure a hearing, the Attorney
General must make "a ghowing" that the United States "has a legal
interest or may have a probable interest, etc."™ The slightest
reflection indicates that this does not give the Government any
right whatsoever that it does not already possess. Indeed the

Covernment or any private :I.ndiv'l&mi, under existing law, has a
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right to approach the Federal Court and ask to be made a party
upon the showing that it has "a legal interest or may have a
probable interest"” in the matter under consideration.

The difficulty heretofore has been that in questions involving
the validity of a statute raised in litigation in which the Govern-
ment was not a party, it was impossible to phow a legal interest
which the courts would recognize. For this reason the President's
plan made it mandatory that the Government should have the right to
be heard, to present evidence where the constitutionality of a statute
was involved, upon the theory that the Government is deeply interested
in the mnintanam.e of the laws enacted by the Congress and that such
laws should not be stricken down by any court without a hearing
granted to the Government.

Under the President's plan the Government would have a right to
intervene. Under the substitute plan the Government has no right
to intervene unless it is able to make a showing, which manifestly it
is unable to make., The bill is a heartless betrayal of a vital
interest of the people of our mmtrf.

The sectlon referred to goes still further and proceeds, by im-
plication at least, to cut down the power of the Government rather
than to extend it because it provides that if the Government is
fortunate enough to be able to participate in such a litigation it
may present evidence and argument "upon the sole question of congtitu-
tionality of such Act." Under existing law, if the Government is able
to become a party to the litigation it would be entitled to be heard
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not only on the constitutionality of such Btatute, but upon any
other question affecting the rights or interest of the United States.

The futility of the Bill in this respect may be demonstrated
by & consideration of the proceeding brought in the Federal Court
of Baltimore to test the constitutionality of the Public Utility
Holding Company Act. Government coungel was permitted to appear in
the capacity of amicup curise and was able to expose the collusive
character ;::f the litigation, thus demonstrating the existence of what
may properly be called a conspiracy to secure an adjudication from
the courts on the constitutionality of a statute in a case where
both partles were friendly and there was no real oppoeltion between
them. In that case eminent counsel, retained to argue in support of
the unconstitutionality of the statute, flormally represented a client
whom he had never met until he was introduced to him in the court
room upon the srgument. All this was shown by Government counsel
as amicus ourise. This bill, however, would 1limit Government counsel,
in such cases as they were permitted to intervene, to present evidence
and argument upon the na,lc; question of constitutionality. The
Committee in dealing with these matters has shown & complete disregard
of the issues involved, and its action constitutes a complete failure
to recognize and cure the evil which it has sought to correct.

The fifth branch of the present proposal relates to assigning
district Judges temporarily away from their home districts. No such
provision is ineluded in respect of circuit judges in spite of the
fact that the circuit courts of appeal are frequently in need of
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similer relief. Under existing law (Section 15 of the Judicial Code,
U. 8. Code, Title 28, Be, 17) the Senior Circuit Judge may assign a
district judge of any district within the ci:uuit tn act temporarily
as district judg- in any other district in tha same circuit, The
Chilef Justice of the United States may assign a district judge to hold
district court in anothartcirﬂuit with the consent of the Senior Cir-
cuit Judges of both circuits concerned, It is proposed to re-enact this
law with herdly any change, in spite of the fact that it has never proved
adequate in practice. Ko one person has been charged with the duty of
keeping in touch with the various Districts to determine whether or not
they need assistance and to ascertain what judges were free to serve
temporarily outside of their districts. Many judges have not been dis-
posed to accept such assignments. The assistance gained from the oper-
ation of this law has been but sporadiec and inadequate.

If you will turn to pages 4 and 5 of the report of the
Committee, ironically termed the "Reform of Judicial Procedure"™ you will
find the section in question. It is a verbatim reprint of Seetion 13 of
the Judicial Code except in the following particulars.

A. The word "necessary" appearing before the word
"absence" has been deleted.

Under the existing Judiciel Code, therefore, the section was applicable
whenever any district judge, by reason of "amy disability or necessary
absence" is unable to perform his duties. Under the revision, the

word "necessary" disappears and appnrﬂntly any absence, whether nec-

essary or unnecessary, brings the statute into being. The far sweep-




ing consequence of this change may well be imagined.

B. The word "may" as appears in two places in
the existing law, ham been delted and the
word ¥ghall"™ ingerted.

In one place the original language was that

"the Senlor Circult Judge may, if in his judgment
the public interest requires", designate a dis-
trict judge to serve temporarily away from his

home district elsewhere within the ecircuit.

In another place the original law provided that
"the Chief Justice may, if in his judgment the
public interest so requires", assign a district
Judge to serve temporarily in a district located
in another cirecuit.

In each instance the word "shall" has been substituted for the word

lw.‘.
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What effect the deletion of the word "may" and the substitution
of the word "shall" was supposed to have we leave to the Committee
to explain,

Under existing law the Judge may do a certain thing if in his
Judgment the public interest so requires, and under the alteration
he ghall do a certain thing if, in his Judgment, the public il:;tarant
8o requires. It is, of course, manifest that the two sentences mean
precisely the same thing. In other words, the change is not a
change at all. It alters a word but leaves the meaning unaltered.

C. The only other change is at the end of the Section

where it is required that any assignments and desig-
nations made under the Statute shall be filed in the min-
utes of the Supreme Court, —

a perfectly innocuous provision.

The net result of all the foregoing falderal is that we are
Just where we started J% and not a peg's advance has been made. Not
a problem hag been solved. Not a thing has been done except to
recommend the re-enactment of exdisting law. If the whole performance
wags not so preposterous, it would be laughable in the extreme.

The neceseity of a real flexibility in our judicial system to
meet the needs of the various localities as they arise is totally
ignored. Even the alleged understanding between certain members of
the Committee has not been carried out, for one of the objects wasa
to provide for an increase in the judicial personnel where need exists.
Instead of meeting the need, we are told in the Report of the Committee

that the Attorney General in eellaboration with the Judicial Conference

is to be requested to report to the Congress at its next session as
to the state of the dockete at the places where additional judges
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are neaded, mun-ittulmtht'itum,ltthmtﬂh, in pos-
lmiuuorntﬁcimm“ﬂuutoth-omumdthndmhh.w
mumnimdhm-mmmmmmumamummm
the United States, to provide in a single bill, for the creation of such
necessary additional Judges as conditions mey warrant or authorise."

Full information as to the state of the dockets in each of the districte
is in the possession of the Department of Justice, and is available to the
Congress for the asking. Last March one of the members of the Judiciary
Committee sent out a letter to the senior judge of each district and gathered
information on this subject on his own accommnt, If sufficient information
is not now available, it never will be. And yet we are told that needed
additions to the judicial perscmnel must be postponed for smother year.

The defect in the existing system which the President's plan sought
to mee§,had to do with congestion in the Federal courts. It is acknowledged
that congestion exists, It has always been known and only extremists have
denied it. It is refreshing to find that the Committee Report acimowledges
that here is an evil to be dealt with. The President's plan proposed o
recognize the cbvious fact that congestion is & variable factor. Tt mey
exist for a time at onme place and then be cleared up, only to reappear
in another. It is manifestly unscientific to appoint a permanent judge
to clear up a temporary congestion. In some districts congestion is
habitual, in others it is temporary. If a judge is appointed for life to
clear up a temporary condition, what function will he perform, after that
purpose is achieved? What is needed is flexibility. What is needed is
to be able in some effective, administrative
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fashion to shift judges from the places where they are inactive to
the places where the business of the courts is accumilated. To state
this proposition is to state a proposition so obvious, so self-
evident that it is amazing that any intelligent person has been
found to deny it. The President's plan dealt with this question

in very effective fashion, - it provided for a flexible system. It
mede provisions for the moving of judges from one place to another,
8o that the business of the Federal courts might be promptly attended
to. It safe-guarded these measures by providing for a Proctor, who
would study the condition of judicial business, keep constantly
abreast of the situation, and advise the Chief Justice who was to
have the power to issue the necessary orders. The system was
understandable, reasonable, and received the approval of the

American Bar Association in its referendum vote on the question.

The Committee, however, abandons the simple and workable proposal
and hands us, as if it were new, an already existing provision

of the law reenacted and unmodified in any essential manner.

The suggestion has been made that any attempt to alter the
report of the Committee would be a breach of faith in view of the
alleged undergtanding that someone had with somebody. It is
inconceivable, however, that any one, at any time, could have con-
templated or for-.nan such a wretched performance as the Committee
bill. Even if the understanding existed, it must bhave been an
understanding that there would be tangible results and not such
a preposterous product ag has been put forward with the claim of

compliance with an understanding.
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There is sald to be in existence a memorandum made by a Senator

reading as follows:

"No change in the Supreme Court. No Proetor. No
roving judges. New judges on the basis of need, not age.”

The proéunt of the Committee is a complete violation of the
alleged agreement, even if it existed. It does not deal at all
with new judges on the basis of need, or any other basis. It
side-tracks the entire question. It is inept and ineffective,
even to the point of being ludicrous.

The Committee does not favor a blanket billl for additional
Judges. It prefers the 0ld way of appointing them and so postpones
the whole matter to the next sesslon of the Congress. This is an
amazing conclusion in view of the fact that the Court Bill was under
congideration by the Senate Judiciary Committee for a period of
five months. The Committee had available to it, not only the
reporta of the Judiclal Conference, but an abundance of material
concerning congestion of the various courts prepared by the Attorney
General. |

Menifestly the Committee, in dealing with this subject, if it
thought upon it at all and that is to be assumed, ran into the
difficulties which are always inherent in providing a number of
additional judges for spacifiud districte and circuits. Practical
difficulties in such matters immediately accumlate. Jealousies
and differences of opinion arise and great difficulties are

encountered.
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All of this the President's plan easlly avoided by making the
appointments automatic whenever certain given conditions arise.

It was one of the merits of the President's plan that it avoided
the very difficulty which has now bogged down the work of the Com-
mittee. The report of the Committee as a whole is a pitiable fiasco
and ‘should not receive the approval of the Senate.

The mountain labored and brought forth a mouse. The entire
nation awaits much needed reform in our Judicial system. The people
ask for bread and we give them a stone. Better no bill at all
than this abortive attempt to introduce a few minor detailed improve-

ments in judicial procedure in answer to a demand for real reform.
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SEC. 1. BSection 215 of the Judicial Code of tia United
States is hereby repealed and reenacted {0 read as follows:

Section 215, The Supreme Court of the United States shall
condst of & Chisf Justice and eight sasociste justices, sny six of
mmmmnm;mmm,mmirum
wh-wwwﬂnmummmmu,
4n the namer now provided for the appointmeunt of justioces, for each
fustico, including the Chief Justice, who has pessed the age of
soventy-five years, but no more than one appointzent of an additional
Justice &s herein provided ahall bo made in one calendmr year, and
when such edditicnal justice, or justices, shall bave beon o
appointed no vacancy shell be filled caused by the death, resifantion
or retirvement of a justics, exoept the CThief Justice, wnless the
£i1114ng of such wvacancy is necessary t0 maintain the mmber of mexbers
et not less then nine, ¥he wmmber of temporsry sppointments so
made shall not, at any tize, increase the totsl musber of Justices by
mﬁn two-thirds of the permenent wenbership of the court, I the
mxiber of meabers of the Suprems Court s in excess of nine not less
than two-thirde of the mesbership shall constitute a quorus,

As soon as may be, and, in so far as possible, the
territory of sach circuit court of appeals shall have at least ome

!, mocber of the Suprens Court who, at the timo of his sppointment, shall

be a bona fide lepel resident of such territory. JFo appointoent
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of sn additional justice, or to £11) a vacancy, shell be made froa the
territory of any cirouit court of sppeals heving a mesbew of the
Supreno Court who wes & bona fide lagal rosident of such territory
at the tims cf his grpodntaent unloes tho mmbor of mscbers of the
Buprene Court shill exseed the mxber of cipcuth courts of sppeals.

820, 2, That Sectiom 345 of T4t 28 of the Code of Laws of
the Thited States (section 238 Judicial Osde) be emended to yeed ap
110w 1

*A divect review by the Suprems Courd of en interlocutory
or fimnl Juigsent er decyes of a &lstrict vourt may be had where it
4s 80 provided 4in the fallowdng sections and not otherwisot

(1) Section 29 of Title 15,

(2) Section 60 of Title 15, where the decision of the 4
district court 15 adverae to the (iited States,

{3) Sectimn 300 of this tdtla,

(4) Bo mach of section 47 of this title as relsbtes to tho
review of iyterlocutory snd fingl fudgwenis and decresa in suite to
enforoe, suspend, o set aside orders of the Interstete Comaere
Commiszton other thm for the prynect of movey. |

— (5) Section 217 of Titde 7. . (Mar. 3, 1551, C, 517, section
5, 26 $tat, 6275 Jen. 20, 1097, . 68, 29 Btat, 4323 A 22, 1500,
¢ 191, secticn 35, R Stet. B55 &y 20, 100, ¢. 939, section 8,
3 Stat, 158) Mar 3, 309, ¢, 269, section 1, 35 Stat, £38; Mer, 3,
1911, <o 231, moctions, 238, 244, 35 Stat. 1157p dan, B, 1615, ¢ 22,
section 2, 30 Gtat. 8045 Fobe 13, 1925, ¢ 229, section 1, 43 Stat. 933.)"
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(G)Mwm.urm,etthiwihﬁnM
any restraining order, decres, Sudgeent or injmction prohibiting eny
Feders). officidl , or enployse, or Fedarsl sgency, oF sny other perwcn
wwtxmmyin;mtthwidmor,ormgwm
sprovisions of any Fedeval law, & motion may be made by the Tnited States
4n the Unitsd States Supreme Court, or sn sppesl may be takmn by the
United Stetes directly to the United States Suprems Gourt to dissolve,
mﬁ#,mwaﬂmu%mwh,ﬁm&dﬂ:gm,
decres, Judgment or infunction Reasonahle potice of such motion, or
appesl, shall be given the opposing party, or pertdes, in such astion,
or proceeding, by causing to be served wxn hin, or thes, a notice
ﬁmm,ormmmmﬁthm#muﬁm
Mhmitmﬂﬂmthﬂmﬂthmhmmn
or sppeel. Such motion, or sppeal, sbell be filed within ten daya
fron the dete of the estry of tho restreining erder, decres, fudgment
or ingmotion by the inferior courts ¥hen such motian, or appesl, is
mmm,wmumuwwdmmumﬁ
mwm&mmmammmwm
4amedistely to the Suprems Court the entire record in the cese. When
muﬁmrwmmmamﬂﬂmmw&nh-
_mmmwmnummumwmmumt
oourt, mmm,nrwu,ummmam—m
1tmwﬁmmmmm”mm“l
not of 14ke natime. Tho right to make such motimm, or taks swch an
appeal, shall apply to restrwining orders, decrees, judgnenis or
mmwm,wmm,mrﬂum
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BECTION 3. &}mmmmor.wn:mmm
Stotes muy be sppointed, mmmmmﬂmwm,nduth
sane ocourt, for each udgs, sppointed to hold his office during good
hhﬂhr,vhhnaﬂdunmorumv-ﬁﬂm.

(b) The nusber of Judges of any euch court stmll be
.Mwwmmwwmww
vistons of subsection (a) of this mectiou, Bo more than

Gourt of Cladna, the United States Court of Custcns end Patant |
w,uﬂmwmw (2) more then twice the mmber of
mmmwmmmmwmmmwm
urmmhmmrmﬁm#w, for sny such group of
~ districts,

(c}m-ﬁmﬁthauﬂpodm_atthm
.mmmmnmmnmmwmmmu
fppedis for the wam,mamturmmm
United States Court of Oustoms end Petent Appedis, |

tﬁmmmmmuwwwﬁe
Wﬂufﬁsmﬂmﬂhﬁn#h#ﬂﬁ”mh
mmatomnfﬂuuhiﬂchﬂmmhlwﬂldthta
vacancy shall not be filled,

T




(e) As soon es may be the mezbership of each circuit court of
appeals shall consist of one Judge from each State included in the
ﬂmtIMthMnfmmmmmw,
or in the f111ing of vacancies, no sppointment shall be made from any
mmamurmmmunmm-mm
of much stetflls ____h_lt.h-mbn'nfj'admmdthnﬁworlhhu

% Iﬂﬁ
T GBBe & (:}ﬂumﬁwrtmmwmtomm
& proctor, Itmmmma}humm,umwﬁn
mwthba&dmhh,hwhlishinfmﬁmumm_wlm,
character, and status of 1dtigation in tho district courts and circult
courts of appeals, end such other information as the Supreme Cowrt may
from time to time require by order, and it shell be the duty of any
jodge, clerk, or marghal of any court of the United States promptly to
furnish guch information as may be required by the proctory (2) to
investigate the need of essigning district snd circuit fudges to other
courts and o make recommendations thereon to the Chief Justice; (3)
| tommuﬂ,ﬁthémmlarthmrm,wwmu
the United States methods for expediting cases pending on 4te docksts;
| and (4) 40 perforn sush other duties consistent with his office as
the court shall divect.

gy =

(b) The proctor eshall, by requisition upon the Public Printer,
have any necessary printing end binding done at the Govermment Printing
0ffico and emthority is conrerred upon the Public Printer to do such

printing and binding,




(c) The salary of the prootor shall be §10,000 per emua,
mmturmwmmwm,mmu
in full compensation for the sarvioes required by low, EHe shall elso
be sllowed, 4n the dlscywiion of tho Chisf Jsticd, stetionary,
supplies, travel expenses, equipment, medessxry rrofessional and
clerical assistance, and sdscellanecus expensse sppropriste for
performing the doties dupoved by this section, The expenses in
comnection with the madntenance of ki affica shall by paid frem the
appropriation of the Supresms Court of the Undted States,

SEC. 5, There 18 heveby autiorived to be spproprizted,

.Murwmmmmmmamm,mm

of £100,000, for the saleriss of additioral judpes end the other
purposes of this Act during the fiscal year 1937.

SEC. 64 Yhen uweed in this act-

(a) The tern *circuit court of appeals? includes the
lnited States Court of éppeals for tho District of Columbia,

(t) The tem "circult® includes the District of Colwmbda,

(c) The tem *district court® incles the District Court of
the District of Colmida, but does mot inciude the disteict in eny
mmwmm. ;

SEC. 74 This act shall take affect on the thirtisth dxy

after the date of its enavtment,
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