


The President, 

(8)£ffn g£.tfrt~lntliq Cl:met!tl 
~'I.Gl. 

August 4, 19.37. 

The White House. 

1l.y dear Mr. Presidentr 

• 

• 

In view of conflicting statements which have been made ill 

various quarters concernillg recess appoilltments and the history thereof, 

I caused an edditlonal study of the matter to be made . Inclosed barerlth 

you will find a m9111orandUlll t':ram Aaeistant Solici tcr General Bell, 

accoaapanied by a rearrangement and amplification of material heretofore 

sent to you. 

No doubt there were 1111111}' factors which , led recesli no.mineee 

to await confirmation before taking their seats. In some instances, I 

imagine, such nominees already occupied important positions, e.ither 

upon the bench or elsewhere, and were reluctant to give up suoh &allUred 

posi tiona until they were certe.in of the appointment on the Supre111e Court . 

Na turall.y they could not qualify for the SUprellle Court, even under a 

recess appointment, without ralinquisbillg any other position they me,y 

have held. 

Sincerely- yours , 

Encl. Attorney General, 



• CIOLDEN W. 1N1LL 
~'*fJifNn 8ouc:JT• au.w.. 

Augw~t s, 1513'1 

Re: Reoese appointment• ot Supreme Court lu.lticee 
. (Your IUIIIIOrandum ot Aug. 2, 1937, attached) 

In reepo111e to ;your m.crandum ot Auguet 2, 1937, I haTe pre­
p&M4 and wbmit herewith a re&rre.ll8t~~~~ent ot the material conta1ne4 ill 
our a-.orand.um ot J"uly 251, and han added, with proper explanation•, the 
nAUIIea ot Kr. JUatice Bolmee and Kr. J"uatioe Harlan, who apparently were 

··ottered rece11 .appointmente but declined to accept them - no receea ap­
pointment• actuall;y be1D6 made 1D either caee. 

The recorda diacloee only nine cuee ot recus appointments. 
In o~ one oaee was the ftoanoy a-qilable during the prenoua eeeeion ot the Senate - and the appointee did not take hie eeat until atter con­
ti:aaat1on. Three Jud&ea (appointed to till ftoanoiee which b.,..• 
anilable while the SeDate was at receee) took their eeate em the bench 
betore ccmtim&tioll, and one ot theee wae later rejected b7 tM Senate 
atter he had eerTed tour acmtha u Ohiet .Tuatioe. 

,.. to tha practice, it lillY be eaid that recees ~1JltMa ban, 
ill JIOit ouee, retra1Jled trail sittiD6 on the benoh untU atter oonti:m..­
ticm b7 the Senate, and that ill the two lateet iutanoee (Harlan, 18'1'1, 
and Bolmee, 15102) the appoillteee haTe apparently either declined to 
accept reoeee appointments or preftiled upon the Pruident to wit~ 
the otter and to eubmit the Jlom1ut1ons to the 881late at ita nen aeaaioll. 

It ia belined that no other juetice8 than those mctioned 1D 
the attached list have had recess appointments - no others are 8hcnm llr 
the recorda ot the state Department (whioh kept the c~.ssion recorda 
prior to 1888) or ot this Department . (whioh has kept the cc:llllliesion 
recorde since 1888). It il at leaet possible that 8CIII8 other juatice 
was tendered a recee.a appointment and declined to accept it, but a mere 
into~ otter without ieeuanoe ot a oommis8ion would not be disclosed 
by the ottic1al recorda ot appointments and caam1eaion8. HoweTer, I 
haTe seen no mention made ot 8D7 8uch 1111tance8 other tban the oa8e8 ot 
J"ustice8 Harlan and Holmes. 

.• . 

' Respecttul..l3", 

-c;;.:.:Sibe 
GOLDEN W. BKLL ' 

Assistant Solicitor General. 



I 

took ... t on beach 8114 Scaate i.ater coafirMda 
Appoilltecl 

IAri Woodbaz7 Sept. 20, lB.S 
BeDJUL1A CUrtle Septe 22, 1B6l. 

took Seat 
Deo. 2, lB.S 
Deo. 1, lBISl 

fook , e•t on beAch aD4 Seaate later re1'wled to oontima 

Contirlled 
.Ju. 15, 1B46 
Deo. 20, 18151 

, !ppointed took S..t :bjected 
.tolm Jtu.tledp (Chief .Juatioe) .J~ 1, 17~15 .&.uc. 12, 1796 Deo. 15, 1795 

Did DOt t.Jte IMt CID bench l11ltil after CODt'irllatiOD bJ Seatea 
!ppoilltecl Coa.t11'lled foot Beat 

f)wwf Jollllton iq. 15, 1791 lOT. 71 17&1 '-q. 61 1792 
~lbrod Wa1hiqtou Sept. 29,1798 Dec. 20, l7ll8 reb. 41 1799 
Brock.bo11t Lbillglton lOT. 10, 1806 Jan. 161 1807 reb. 2, 1807 
811t.!l ~lOll Sept. 1, lB215 Deo. 9, lB215 feb. 10,1B24 
.Jolm lfc1'1plq !pr. 22, 18157 Sept. 26118157 .Ju. 9; 18158 

(!ppoillted to D~ created j11dge1hip ill place of Will11• 
Sllit.!l 1lbo deolilled tb8 appointaeD.t. Zl:aot date ot Sllit.!l' • 
ucl i »etion llllknOIIIl but apparent4 occurred attar Saate 
had receuecl.) 

OliTW Wedell Bo~e 
(! reoe11 "" 1111ou .. pnpared, dated a.g. 11, 11t02, 
but later cuoelecl - tha Preeident •tating tbat he did 
not desire to aake reoeaa appoilltmant. 1) • .J. lilee.) 

SUPBIIII COURT JUS1'ICES GIVD B!CISS APPOIIftllft'S fO riLL V!aiiODS 
IIICB !pi AV tn&RQ ll!f!DG !p PJ!IYIOUS RlfMTOI OF tp IU!Afl 

Did DOt take eeat on bench until after eon!'iN&tion b7 Saatea 
!ppointed OoDfirud took Seat 

Dartd Darte Oct • . 17, 1052 Dec. 8, 1862 Dec. 10, 1862 
.Jolm llareball Harlan 

(Warren, T. III, p. 288, gins date of appointaent u 
llaroh 29, 1877., at which tille Bebate ~ DOt 1D ,.,aiOD. 
Jrtla&r Iroclt, I. Y. tiMe, J~ 29, 19157, etatee tlat 
Harlan deolilled to take office until Senate contirlled. 
Bowent>, State Departaent baa Do record ot ezq appoiD.t­
~t ot llaroh 29, lB77, or ot ezq reoe1e oo=1ea1ou. 
(the Departllent of Justice reCONI of OOIIIIieeiODI bepn 
with tbl 7Mr 1888.) It is poee1b1e tbat a reo111 ap­
pointaent was offered - but DO co!I!Di sllioD actuall7 
ileued.) 



' 

August 9, 19J7. 

The President, 

The White House . 

MY dear Mr.President: 

Enclosed herewith are t ranscripts taken from 

Who's Who in America with reference t o the following: 

Chief Justice Walter P. Stacy, of North Carolina 
Judge Walter E. Treanor, of Indiana 
Judge Albert Lee Stephens, of California 
Judge Samuel H. Sibley, of Georgia 
Dean Lloyd K. Garrison , of Wisconsin 
Senator Hugo L. Black, of Alabama 
Senator Sheman lli.nton, of Indiana 
Solicitor Ganeral Stanley F. !teed, of Kentucky 
Judge Patrick X. Stone, of Wisconsin 
Judge John J . Parker, of North Carolina 
Judge Sam G. Bratton,• of New flexico. 

Sincerely yours , 

I ~1/L 
Attorney General. 



• 

sng. Ju.m P. 

Chief' J \Uitice lJaJ.ter P. Stacy, ot lorth CaroliDA, 
located in the fourth circuit. 

1Jho1 e Who in .Aaerioa gi na the t ollowinl description ot the lite ot Chief' Juatice Stacy. · . 
"Jurist; b . Aneonrtlle , B. c., Dec . 26, 1884; a . Rrr. L., E . and Roaa (Jolmson} S.; ed. Weaverrllle (N. C.) Coll. , 1895-98, llorTen (N.C . ) High Sch. , 1899-1902; A.B. , U. of I . c. , 1908; studied law eaae univ. , 1908-09, LL . Ij., 1923; • • lira. llaude DeGan Gratf, of Lake Placid Club, I . Y. ;Tune 15, 192~. Practiced law, 19lo-16; rep. of Hew HanOTer CoUDty in Gen. As se111bly of H. c. , 1915; judge Superior Court, 8th Jud . Diet. , 1916-20; elected asso. Justice Supreme Court of 1 . C. far full. tar~~, 1920; a:pptd. by GOT. A. W. llcLean, liar. 16, 1925, to succeed Chiaf J\Uitice Hoke (resigned) and in 1926 noainated without opposition in primary and elected chief justice Supreme Court of N.c. for tam of 8 yrs. llem. Am. and H. c. bar assns. Gen. Almm1 Assn. UniT. of B. C. (pres. 1925- 26). Lecturer S'IIBIIlers, 1922- 25 inclusive, in Law Sch. u. of If. c., tendered deanship in eue, 1923; lecturer Northwestern U. Soh. of Law, 8\1111111er sessions, 1926 and 27. Hued b)r u. s. Bd, of Mediation, under a,.. Labor Act, as neutral arbitrator to B&r'f'e on B4. of Arbitration, and later elected chDm. of bd. , to settle wage con­tronrsy between the Brotherhood ot Looo•otiTe Engrs. and certain railroads in Southeastern Territory of u. s., 1927- 28; apptd. b.r President Cotlidge, 1<].28, mea. of Emergency Bd. ot the, under RIY• Labor Act, to inveet i8ate and report respecting a dispute betnen officers and 11embers of Order of a,.. Conductors and Brotherhood of Ry. Trainmen, and certain railroads west of the Mississippi River; named by U. S. Bd, of Mediation, Jan. 1931, to a&r'f'e as neutral arbitrator, in controversy between Brotherhood of Railroad Trainmen and New Yorlc Central, the "Big Four, " and P. &: L. E. re.ilroads, and again in NOT. 19311 to 88r'f'e as neutral arbitrator in controversy between the Brotherhood of RailwtV and Steamship Clerks, etc. , and Rail~ Express Agency; apptd. by President Hoover, 1932, mea. of Emergency Bd. of three, later elected chrm. of board, to investigate and report concerning a number of t he disputes existing betwe.m L. & A. and L. , A. &: T. rys. and certain of their employees; cbmn. Commn. lpptd. to redraft Constitution of Marth Carolina, 1931-32; naaed by U. s . Bd. of Mediation, 1933, to serTe as neutral arbitrator in srreral controTersies between Boston and llaine Railroad and certain of its employees; apptd. by President, 1933, 11811. bd. investigation labor dispute Texas and !lew Orleans R. R. and, 1934, Delaware and Hudson R. R.; also apptd. chmn. Bat. Steel and Textile Labor Relations Bds. 1934, Methodist. Democrat. Office; Raleigh, K. c. 

, 



Judge Walter E. Tr.Dor, of the Indian• Supreme 
Court, located in the 7th Circuit. 

Who's Who in America pns the follonnc description 
of Judge Tre&BOn 1a. l1.fe. 

"Judge; b. Loogootee, Ind. , Nov. 17, 1883; s. Jaaes Donnell:y 

and Gertrude (Sommers) T. ; A. B., Indiana u., 1912, LL.B., 1922, J. D., 

1923; S.J.D,, Hanard, 1927; m. Elma Frank of Petersburg, Ind., Apr. 16, 

1906 (died 191.4); 11. 2d. Aline Elizabeth Jean, of Petersburg, Deo . 91 

1916; l dau,, Ros81118.I'7. Began as pub, ech, teacher, 1902; teacher 

Latin and history, Petersburg (Ind.) High Sch., 1903-ll, prin. 1912-15; 
' 

supt . Petersburg pub. schs . 1 1915-17; prof. of law Indiana U. Law Sch. 1 

1922-30; judge Ind. Supreme Court, tera 1930-36. Served as 2d lt, U.S.A. 

World War, Ilea. h., Ind. State and Monroe County Bar assns., Phi Beta 

Kappa,Dalta Sigma Rho, G8111l18. Eta GaJDa, Order of Coif. Democrat. Contbr. 

to legal peri odicals. Home: 3627 Winthrop Av. Address: State House, 

Indianapolis, Ind. 



... 

• 

f!.RJ& I,!! STJPH'PS 

Circuit Judge Albert Lee Stepbe!!l, of Calitorai& 
located in the Minth C1reui.t. 

llbo's Who in Aurica giTes the follo11'1ng description 
of the l.Ue of Judge Stephme. 

•Judge; b. State Line City, Ind., Jan. 25, 1874; 

s. Edwin Elias aDd Amends (Rice} s.; LL.B., u. of Southern Calif; 190.3. 

m. Marie Clarke, Dec • .26, 1907; children - Albert Lee, Clarke Edwin. 

Admitted to Calif. bafo, 1899, after pvt. etu~; pl:'acticecl in Loa Angeles; 

justice of peace 1906- 10; civil.. serrlce coJD.IIIl'. 1 1912-1.3 was also c.ity 

atty., 1913-19; became judge of Superior Court of Los Angeles OoUDty, 1919; 

now U. B. diet. judge, Calif. Ilea. Los Angeles Bar Assn. 1 Order of Coif, 

Blacltatonian, Pi Sigma Alpha, Phi Alpha Delta. D811locrat, llaaon (,32° , lt.T. 

Shriner} Ellc, Eagle, Woodman. Rcae: 2.32 s. JUDe St. Address: Federal 

Bldg. Los Angeles, Cal.U • 

r ,..,. __ 



§TW,V, AAMJ3[, B, 

Circ\d.t .Jude• Suuel B, Sible;r, c4 Georcia, located 
in t be FUth Circuit, 

Who' a 1lbo in Aaerica giTes the tollowi.Jii de1oripti01l 
ot the lite c4 .Judge Sible;y. 

•.Judie; b. Un1011 Point, Ga., .Juzy 12, 187J; a. 

Suuel Bale and .Jennie (BArt) S,; 110tber a pioneer tuperanoe advocate 

ot Ga; A, B., U. 9t Ga. 1892, LL.B., 1893, LL.D., 1925; LL,D. fro. 

Oglethorpe UniT., Atlanta, Ga. 1934 •• :Florence Weldon Bart, of tJDion 

Point, Apr. 29, 1897; children - Williaa Hart, Sara VirgiDia, 

Florence Weldon, Began practice at t1Dion Point, 1:893; col&\t;y judge, 

Greene Co. Court, 1905-12; judge City Court, Greenaboro, ' 1912-17; 

diet. atty. Ga. R. R, 1917-1919; U. s. diet. Judie, •ortbera Diet. ot 

Ga. 1919-31; judge U. S , Circuit Court of Appeals, 5th Circuit, aiDce 

Jan, 1931. lla, Chi Phi, Phi Beta lappa AlUIIDi Soc. U. of Ga, {pre1. 

1924, truatee 1925-33) Daacrat. Pres biD. K of P., llooae. Moderator 

Gen. Aaaeabq Pres~. Ch, 1D U. S, 1934. Holle; llarietta, Ga. 

' 



J 

rump, Horn '· 

Dea Llcvd Garri8CIIl, oL Wiaconain, looated 1D the 
hY111th Circuit, 

Who'• Who 1D J.aerica cine the toll011'1Dc description 
ot the lite oL DeaD GarriSOD, 

!!Law dean; b, J, I, City, Bcw, 19, 1897; 11, LlO)'d llciia and 

Alice Clirldwa) G; .l, B. H.anard, 1919, LL.B., 1922 a. Ellen Jay ot 

H, Y. City June 22, 1921; cbildrc- Clarinda Kirkhaa, Ellen Shaw, 

Lloyd llciila, .ldaitted to H. Y. bar, 1923, and began practice at iewYork 
~ 

City; with Root, Clark, Buckner &: Howland, 1922-26. ••· tira Parker 

and Garrison, 1926-32; dean ot U. ot Wis. Law Sobool and prot. law 

since 1932. Served in U, S, lia.,., May 1917- Feb, 1919. Asso. counsel 

Assn. Bar City of 1 .. York 1D -bulanee chasing innstigation, 1928, in 

bankruptcy innstigation, 1929 spl, aast. to att;r. PD• ot U. S. in 

bankruptcl7 inTNtigation, 193Q-31 ca. Bat. Labor Relation• Bd. 1934. 

II•. Aa, Bar .lam, Wis.· Bar Assn. Daaocrat, EpiscopaHu. Ro .. 

1820 SWIIIIIit AT, Madison, Wia. 



.. 

\ 

. . 

w.egr;, 11000 L. • 

I 

SeDator Hugo L, Black o£ Alabua1 located in 
the !'U'th Circuit , 

Wbo1 a lho in Allerica giTes the tollcnriDg del­
oription ot the lite ot SeD&tor Black, 

•Senator; b, Harlan, Cla,y Co. , Ala., Feb, 2!7, 1886, a . Will11U1 

La.Fqette and Martha Ardellah (Tolan) B; ed, pub. ache, Ashland, Ala, 

LL.B., U, ot Ala, 1906; m • .Josephine Foster ot Bil'lli.Dgham, Ala, Feb, 1921, 

children - Hugo Lal'IQ'ette, SterliDg Foster, Martha Josephine. Began 

practice at Birmiugbaa, 1907; aened as police judge 18 IIODtha, 1910-11; 

solicitor (proaeoutiDg attome,-) Jefferson Co, .Ala. 1915-17; in gm, 

practice, Bim.ingbaa 1919-27: U. S , Seuator trom Ala, 2 t8l'lllll 1927- .39. 

Ea:rtered 2d Q,T, C. Ft. Oglethorpe, Ga. Aug • .31 1917. coJDd, capt. F . A. 

eernd in 8l.at P'. A. and as adJ . 19th Arty. Brigade. Daocrat. Baptist, 

llaeoo (Shriner) Odd~P'ellow, K, P. (Grand Cbaucellor of Ala. 1922) 

Home: BirlliDghaa Ala, Address: Senate Office Bldg, Washington, D. c • 

,. 

• 



Milfi'Qff, S!D5B!t! 

Scator 8hel'111811 Kintcm, ot Indiana, located in 
the Snenth Circuit. 

Wbo1a 1fho in America gina the following dea­
criptioo ot the lite of SeDator K1ntoo. 

" Lawyer; b. Georgetown, Ind., Oct. 20, l~i a. J ohn ETan aDd 

Emma (LYTera) K. ; prep. edn. high ach. Hew Al'be.Dy, 1907-10; LL.B., Indiana 

11., 1915; LL.M. Yale, 1916; m. Gertrude Gurtz, Aug . 11, 1917; children­

Sherman, llar7 Anne, John Evan. Began practice at New Al~, 1916; mea. 

Stotsenburg, Weathers & Minton, 1922-25; ••· Shutta & Bowen, V1am1, 

Fla., 1925-28; returned to New Albeey, 1928; public counselor ot Indiana, 

193.3-.34; now aem. Stotsenburg, Weathers, K1.nton & Phillips. Dem. pri.ma.ry 

nominee tor 11. S . Senate, June 1934, ud elected for tel'll 19.35-41. Served 

as capt. inf. U. S. Artq, 1917-19. Ka. Phi Delta Theta, Phi Delta Phi. 

Mason . Elk, Clubs: flew Al'be.Dy Country; IndiaMpolia Athletic, A~ & laT,Y 

{Washington, D. C. ) Rome: Hew Albeey, Ind. 



BRP· stm,g 1. 

Solicitor General Stanley Reed, of lttotuclc;r, located 
iD t b S:i%t.h Circ1lit. 

l'ho 1a Who iD Aaerica gbea the followiDg deacription 
of tb lite ot Solicitor Gmeral Reed. 

"LaWJer; b. Maeon Co. ~· Dec • .31, 1884. e . Dr. John A. and Franoea 

(Fol'III&D) R; A. B., l;r. Wesleyan Coli. 1902; A. B. Yale, 1906 (Bennett 

prize); atudiecl. law U. ot Va. and Coluabia U. auditeur bennole, Sorbonne, 

U. of Paris. 1909-10 •· Win1£red Elgin of Ka;rn1lle, K;r. lla;r 1.1, 1908; 

cbildran- Jolm. A. Stanley P'oni&Il. Adllitted to ~. bar 19101 and began 

practice at llqsville; 11as ••· law tira Browning, Reed & Zeigl.e.r; formerly 

connsel Burley Tobacco Growers CooperatiTe Assn; gen. ooUDBel Federal 

Farm Board, 1929-.32; general connsal Reconstruction Finance Corporation., 

Dec. 19.32-Mar. 19.35; solicitor gen. of U. S. aiDce 19.35; apl. asst. to 

the atty. gto. II•• It;r. lec!al.ature 1912-16; dir, Co•oditT l.:recl.it Corpe. 

Bank of II&Tni.l.le, ~; truatee Export-Iaport Bank of Washington, D. c. 

M•. Fecl.eral Bd. of Hospitalization. Bernd as 1st lt. u. s. A. 1918. 

CoUilselor JA. Red Cross. Mt.. Am. and~. State bar aaans, Am. Law Inat., 

Sons of Colonial Wars, S.A.R,, Delta Phi. Duoorat. Protestant. Cluba: 

Cosmos, Blll'Di.ng Tree(Washington); llqni.l.le Countey. H011e: lla;rsville, J7. 

and The !laytlower, Washington. Address: Department of Justice, Washington, 

D. C. 



m:g. umtfll: x. 

Dinrict .Judge Patrlct T. Stone, ot Wiaoco•tn, 
located 1D the S...th Circu1t. 

lho'a Who 1D .laerioa gina the tol.l.ow:1Dg d.M­
cripUon ot the lite ot Judge Stene. 

• 

~Judge; b. P•broke, Ont., Can. June 21, 1891. s. Patrick Edward 

and Bridget (Xerlerr) S; brought tc u. s. u a child, naturalized, 

1901. LL.B., Marquette U. 191.2; 111. Blaod.e E. Dessert, ot Wausau, 

Wis. Spt. 8, 1918; children - Patricia Evyln (dec) Mary Louise, 
/ 

Louis Owen, Patricj H~, Admitted to Wis. bar, 191.2; a.it:y at t7. 

• 

Wausau, 1921-29; mem. Stone &: Park 1927-JJ; Judge lJ. S. Court, 

Western Diat. Wis. since 19.3.3. Served 1D U. s,. Na.,., World War. 

State historian Aa. Legion, Wia. dept. 1919-20, Jade• advocate since 

19.32. O.ocrat. Catholic. Boaae: Wausau, Wis. .lddreaa: lloY8l'DIIIent 

Bldg., lladisco, Wia. 
• • 

--



PA!QB. lOJW J, 

Circndt Judie Jolm J. Parker, ot lorth CaroliDa, 
located 1D the Fourth C1rcndt. 

lbo 1a lho 1D Aaerica rives the following description ot the lite ot Judg• lar~er.~ . 

•Judge; b. llonroe, R. c., l ov. 20, 188S. a. Jolm Daniel 

and Frances (Jolmaton) P.; A. B. Uninrs1t7 ot I. c. 1907, LL.B., 1908; 

LL.D. from lalle \lldnrait;r 1D 1927; •· Karia Burpin llattit, of W1laingtoll, 

I. c. lOT. 231 1910; childra - John Joimnon, Sara BurawiD, Francia 
' 

Iredell. .ldaitted to .N.c. be.r, 1908, end bela practice at Greensboro; 

aoved to l onroe, 1909; ..... fira Stack ad Parker, 191o-19, Stack, 

Parker & Ora!&, 1919--22, IIOTed to Charlotte, 1922, bec0111ng head of firll 

PArker, Stewart, llcRae & Bobbitt. Rep. IIOIII.inee !or gOT. of N. c. 1920; 

apl. asst. to a tt7. geo. of u. s . 192.3-24; a811. Rep. lat. Coa. 1924; 

del. at large !rom H. o. to Rep. lat. Conv. 1924; circuit Judge U. 8. 

Court, 4th Circuit, by apptat. of President (,;oolldge, aince Oct. 3 , 1925; 

apptd. 118111. Suprema Court of u. s. by President HOOTer bu.t apptmt. not 

contirlled by Senate; .... co~~~m. to dra1't revised conatn. for H. C. 1931. 

Truatee 0 . of li. 0. 1 St. llary 1 s School and Junior College (Raleigh) • 118111 • . 

Am. Bar Assn. (v.p.) II. C. Bar As1111. Phi Beta lAppa, Phi Delta Phi, 

Golden Fleece, Order of the Coif. Episcopalian. llaaon. Clubs: .liwania, 

Charlotte Oount17 . Home. Charlotte, N. o. 

I 



, 

BRCml· §''· Q, 

Oirc1dt Jqe S.. G. Brattcm, ot lew llexico, located 
1D the Tct.h Circu1t. · 

lho' • Who 1n .berica glna the followin& description 
of the lite of Judge BrattaD. 

•Judge; b. Koaae, LiaeetODe Co. Tu., .lq. 19, 1888; 

•· c. G. IIDd Emma Lee (Morrie) B.; ed. pub. ache; •• Virtan Rogers, of 

Hereford, Tu. Ju. 251 1908; a daughters, 1 eon. l.daaitted to Tex • . 

bar, 1909, began practice at Farwell; IIOTed to Olorta, !1. M. 1915; 

elected judge Diet. Court 5th Jud. Diet. ot B. M. loT. 1918, term of 

6 71'•• IIDd resigned, 1922, after eeM'izle 4 7ra., haTing bee elected 

aaao. juatice Supre111e Court ot N. K., llerTed on bench ot Supr•e Court 

18 moa; resigned, Sept. 16, 19241 to JUke race of u. s. Senate; elected 

to an&te at age ot 36, for tera 1925-31, reelected for tena 1931-37, 

resigned June 26, 1933 ; apptd. justice, u. s. Court ot Appeals, loth 

Circuit, 1933. Democrat. K•. K. E. Ch., s. Kaaon (32a., Shriner). 

Home. Albuquerque 1 I. M • 

• 

l 
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- qa 52 - Sol 1 o1tor aw wJ. - ~.tu~r;r 

!oat part 1B orpaisat10D fit ud aoJe4 u Obiflt Con!!lti t'" the 
Bllrltr !ebaaae •-•• ao.r.z:aun Aaooi&U., a f'iln oaopcatin 
oOftl'iq ftn atataa, wit.b _. t · 're4 til•..., ' era ud tawtr 
wdll1• • •' Rlbeaa lf)20...1929, 

..ll 

IJeDcoal. Coau.t t'" 1'~41Nl ran loar4 1~932J u IUh ....,...... 
daed orpaiaU. u4 .,...u. till AMI'iou O.ttoa Cupen.t1Ta .la1o 
oi&UOilJ ~· •t.toM' ~ COJ'IUiNtiaaJ AMrilla 1feol lrvnra 
Coopaatin .laNOiatia, .. nU ·•• M" · .U a..n• .....,...u..,... 
IDU..teq UIOoiate4 ritJlMnejC'ial _.t lepl probl- till~·· 
LllcuJ I.an4 0".eku Clri&MI7J ChUI• ·~ h41n.U•J Ia ~ laiaiu 
Coepet•UnJ lw •I'•"" ll1lk Prodl&oera• .laaooi&Uaa, ate., ate. 
~ - u.s. ~- 'barttlr· , 

a..rs1 a..na.t Lr.o. - Dec. 193~ 1935J 'l'l'ut11, 1a::pcn t-Irport 
BenhJ :Direotor, C. U.v (lre41t c.rp.r.uoa, a.r.a. Jlftotor, kt1olllll. 
Jut at Dnroit - .. ..,, e4 lep+ pbuu, ot cold puoobaaa plan, baDk 
raorp.nlaUoa, 1NIIlltrial1 ~-, clftiDqa, !rricaUoa, wdn1D1 
end relief 1 .... , Lr.a. Q1n,.., 11ua1a and aau loua • 

... Solicitor IJeDcoal. bu briefed ad arpe4 1a tile Un1te4 stataa 
8Rpt- a at, ·--. otMn -

u.s., a.r.o • .t a1. T. lukera frat eo. at a1. far a.r.o. 
(Prifttl OOD~.!tt ~Gol4 0&1~) 

tJ. S. T. Sohaobter at &1. (I.L.l.) 
U.S. T. Bu.tl.er It &1., Raoainra Booaaa Jltlh (.& • .& • .&.) 
labnnder1 .t al. To 'l.f • .l. (!'f.l) 
.TOilll T. S..v1t111 1: Bmbu!P (S.LC.) 
Duke Power eo., .tal. T. Grl 11oocl Co. (P.W • .&.) 
Boqokl Power Co. To AMI'iou Wrlt!.Dc Pal*' Co. (24 Gold Claue OU~ 
LewUa T. lorth AMriou Co., .t al. (Pablio UtuJ.v Bol.Unc .lot) 
fa. 1\ro To ~at., ate. (Jiail..,- La~ J.ot) 
I.L.R.B. T. Jonea 1: IapHn (•per Labor .lot) 
U. 8. To llorpn Ja1m'lt (Jiulliaa 0&111) 
Jnniriola 11t1. T. Dada (Proolla1nl !U) 

• 
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After Carter Yo Garter (CJaUtr Coal Jlll) ~ ... ...,,eel ill c.c~. tU •pw .lot au• ot r.L.R.B. "· frtlahat 
!N.llw, lo8t 1D c.o.~., oarried to ud ewwtu•llT 1U'1U4 ad 
wall 1D u.s. s.o. (on• of •cnw Act 1Ddutr1al ouN). 

ueia'ted ill dra.tt1Jic 1eei&latioa - 111c• ad ~~aar, R.R. RetinMnt, 
Prooeeeillc 'l'U, 1f1Ddtall 'l'U, et ale. 

111eoe]l•g!C!IIU1 AddreeeN ei.Doe Sollcitor O.C"al. Oil 

oOD8t1t.t1oual. topioe betore state l&r ueooi&tiau ot Ohio, J:etuoq, 
'l'eDDeeeee, V1rpn1a1 ~laDd, I• York, CleorPaJ Inatitute of 
Public JttdreJ Chtmtauqaa h.Ut'lticm, et -t•· 

• 
llellbw, General be~ J:ctucq, 1912-1916J where 1Dtroduoed 

aDd epouored Ob1ld Labor ~ot. Bllpported WorkMD'• Oo~~pCMticm Aot, 
and other liberal 1eciel&t1on. Jlepreected euaoee~ croupe ill 
t&Yor of J:eutuoll;r Worbea'• Compenation .lot 1D state aDd Sl&pr•• 
Oaurte. 183 ~. 529J 187 ~. S38J 254 11.8.613. Actin 1D tara 
oooperatin work. 

Delep.te, D wutio Counatione 1920 &lid 1936. 
Preeidctial ELeotor - state at IArr• (J:ctuoq) 1924. 
Oe•'cned tor Duocmt.tio •uOII&l tiobt 1928 election. 

lire. BN4 •• State Ob&1ran tor Wo- (J:awaq) 
Oh&iraD, YGIIIIC lflll'e DtPIIOr&tio Leape ot J:c~, 1912-1916. 
a...,..1ped 11D4w D -aratio' •uOD&l Oo..tttee 1936 ill Ohio, 

P~JWV1ftllia1 Wut V!.ra:1:a1a, ~l&Dil aDd Delaware • 

.,..._., .bariOIID taw ID8t11lv.teJ Boue of DeleptNJ 
.u.rioaa Bar ueooS..tiOilJ J:llltuoq Bar ueooi&tionJ iMrioaD IAPonJ 
keoutin Co..tttee, .bariou Red C1'088J Fedcal ~ot Ba.pitalf•.~on. 
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JUDGil DAVIS 

UNITED STATES CIRCUIT CoURT OF APPEALS 
THUtD JUDICIAL ClltCUIT 

TRENTON. N. J . 

August 4, 1937 

Honorable Franklin D. Roosevelt, 
President of the United States, Washington, D. C. 

My dear Kr. President: 

It looks now as though the Congress will not pass the Judiciary bill proposed by you. Whatever it may do and whatever kind of bill, if any, it passes, in my opinion the original bill was the best one and was right. I believe every experienced judge who knows the facts would say the same thing if uninfluenced by personal or political considerations. I further believe that if the matter was submitted to the country at large and every citizen could vote upon it, your original bill would be heartily endorsed by a large majority. 

This is one time that I Wish I were a mem­ber of the United States Senate. I was maJority leader of the New Jersey _Benate under President Wilson, when he was Governor of this state and know some little about legislatures. Nothing would give me more pleasure than to help you in your fight. Whatever may be done in the matter of Judicial reform, I bel~eve that the rank and file of the people of the country are with you. 

The fight is not over and for the good of the courts and the country, I wish you success. 

Yours sincerely, 

' 



. . 

THE ATTORNEY GENERAL 
' WA8HINOTON 

' ' 
August 21, 1937. 

~ dear Mr . Presidenta 

A few days ago I sent you a report expres­

sive of my views in the matter of H. R. 2260, which is 

the revamped Court Bill, It was an analysis of 

t he bi ll concluding with a brief statement of reasons 

for its approval. 

Enclosed her ewith you Will find some material 

which may be helpful in -connection With any public 

statement you may desire to make when you come to act on 

t he bill. 

Since~ 

' 

The President, 

The White House. 

-----------------------------------------•---------------
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lotN 'tar stat•ent to be i ssued b7 the Preeident upcm si gniD& 
' the bill dM11nc with JUDICUL REP'ORII. 

I b&ve today approved ~ H. R. 2260, which is a bill effectuating 

certain ob&Dges in Judicial procedure. 

On the fitth da,y ot l'ellruary 1 I brought to the attention of the 

Congress the necessity of a careful anft thorough-going reformation of our 

Judicial proceaaes and eu'tlaitted S tentatin plan5outl1n1ng essential ob-

jectives,- :r:: :'){ be au ••11 ··**·= d rna• arc· nnd o+bn• '-

~rea Jet$~!'s~::; ~ l ~~(-'A-\ . 
The pr esent bill deals, in a v~imited wa:r, with a refora of 

procedure. Measured against the objectives which I eDdeavored to outline, 

it is but a meagre perfol'IIBDce. The challenge to which it is open is not 

t hat it contains provisions of an objectionable character, wt that it aeala 

with an illportant and insistent problem in a IIIIUIDer which is feeble and 

ineffective. Nevertheless, it contains meritorioua provisions and registers • 
• • a moderate and limited advance into a field which must, later on, be more 

completely explored. 

For inatance, it leaves entirel.Jr untouched any method of relieving 
• 

the burden.now imposed upon the Supreae Court. It provides no increase in 

the personnel of the lower Courts, · confessedl.Jr necessar,y if we are to have~ 

judicial system that is to tunction promptly and efficiently. It provides no 

effective aeane of assigning Circuit and District Judges to pressure areas; 

nor does it set up any flexible mach1ner7, with methode of administration 

which may be readily adapted to needs as they arise. It also leaves entirely 

untouched the crowded condition o£ the dockets in our lowar courts 1 the need 

of new blood in the jud1oiar7, and the probl• of aged and infj,rm judges who 

• 
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fail to take achaDtage of the opportUDi'tJ accorded tbu to retire ar reliiD 

on full PB7• These aatters and r elated probl ... still rsz•1n to be solved. 

On the other band, the bill provides that the Attorney General shall 

be ginn notice of the pe!lde1107 of coostituti ooal questions in priTate liti&a-: 

tion and accords the Govel"'lllent the right to present eTidence and to be heard 

so that it 'IMq be afforded a opportunity to defend the c008titutionallv of 

the law of the land; and not be required to stand idl7 by', a helpless spectator, 

while acts of Congress are stricltc doliD by' the Courts. It expedites app-.ls 

to the Supreme Court in such matters. 

It deals appropriately nth the intolerable situation created by the 

reckless and improTident granting, b)' the lower courts, of injtm.ctions to res­

train actiTities of goveruaent officials and the operation of Federal statutes; 

and it tends slight:Q' to relax the rigid 57st• of assigning District Judges 

to congested areas. 

All of these proTisiona possess merit, and are either part of or con­

s.istent nth the plan or:!gjnell;y aul:aitted. to the Coagress. I han, t herefore, 

approved t he bill . 

This ad• 1n1stration bas long been committed to a prograa of judicial 

reform. The numerous bills sponsored by the Department of Justice deal 1 ng 

nth the criminal senace have marked a great adTance in that field. The bill 

advocated b,y the Attorney General, with 1f1Y tul.l approval, and adopted b)' the ~~to,~ 
CongressAJune 19, 1934, authorizing the Supr8118 Court to 118lte lm.iform rules 

of practice and procedure for District court~ in ciTil casesJsupplied an 

improvesent that bul been needed for sore than a generation. The bill I ban 

' just signed moves in that sase general direction, but we JWat proceed IIUCh 

f arther it our cotm.t17 is to have a Judicial a;rstem consistent n t h ita 
dignity and importance. 
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'l'he President' a plan, aabodied in hi a meaaage to 

Congress, wbich waa accompanied by a letter trom the 

Attorney General and by a tentative bill, called at­

tention to the need ot ludicial Retorm and aet forth 

a aeries ot obJectives which it wae deeirable to at­

tain. These obJectives were ae tollowe: -
1 . That the Attorney General be given notice 

or the pendency ot a constitutional question in aD1 

litigation betore the Federal courts, and that he be 

accorded the ~ight to present evidence and to be 

heard, eo that decisions holding acta or Congre•• 

iDTalid abould not be rendered 1n suite between pri­

vate individuals witbout g1vills an opportunit7 to the 

Oovermaent to defend the constitutionality ot the law 

ot the land. 

N.B. 'l'he measure recently paaee4 \J 'IN lwah 

achieve• this result. It requires that ·notice be 

given to the Attorney General whenever the constitu­

tionality or any Act ot Congress, attecting the public 

interest, ie challenged in ~ court ot the united 
~ 
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States in a proceeding to which the United State• 

1a .not •a party. The United States is to be per-
, t 

mitted to intervene and beco•e a party tor presenta-

tion ot eTidenoe and argument upon the question ot 

conati tutionali ty. While it will han the rights ot 

a party, to the extent neoessar,r tor a proper pre­

sentation ot the tacts and law bearing on the consti­

tutional question, it will have no liabilities ot a 

party except aa to court costa. The Conterenoe eoa­
mi ttee struck out the requi.raent contained in tbe 

Seuate bill, that in order to interTene, the United 

states would have to show that i \ has a legal intereat 

or that it may have a probable interest. 

2. That direot appeals to the Supreme Court be 

permitted in oases in which aD¥ court ot tirst instance 

determines a constitutional question. 

H.B. The bill permit• direct appeals to the Supreae 
I 

Court in cases to which the Government is a party or in 

which it has interTened and become a party, and in which 

the decision is against the conatitutionality ot an Act 

ot Congress. 

t 
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s. The President called attention to the 

intolerable aituation created b7 the reckl••• AD4 

baprortdent granting ot injUDctiona b7 the low.r 

court• restraining the operation ot ~ederal Statutea. 

N.B. The bill attempts to deal with this matter 

b7 adopting a provision which was not speciticall7 a 

part ot the President's plan. but is in accord with 

ita general purposes. It 1e to the ettect that no 

injunction or restraining order baaed on the ground 

ot unconstitutionality ot an Act ot Congress shall 

be granted against any Government· otticer b7 aQ1 

court ot the United states, e:z:oept b7 a three-judge 

court. A taporary restra1n1ng order, howeTer, Dl&7 

be granted b7 a single judge until the matter b heard 

by a three-judge court, it irreparable lose or daaage 

would otherwise result. Direct appeal• to the Supreme 

Court trom deoisione ot three-judge courts are to be 

permitted. 

'· The eatabliabment ot a flexible BT•tem b7 

which district and circuit judse• -., be more readily 

moTed trom plaoe to place to aasiat in the disposition 

ot congestion in court dockets as it arises. Ae an 
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incident to the plan the President proposed the ap­

pointment ot a proctor by the Supreme Court ot the 

t1n1 ted States, bharged w1 th the dut)" ot oonti!luoual.1' 

keeping intorm~ as to the state ot Federal judicial , 
business and ot assisting the Chiet Justice in as-

signing judges to pressure areas. The plan contem­

plated the creation ot a mobile force ot judges, 

available tor servioe 1n anr part ot the oountrT, at 

the designation and djreotion ot the Chief Justice. 

N.B. !'he bill .passed by the Senate deals with 

this ll&tter in halt-hearted fashion. While recoa­

nizing the need ot greater tlex1b1li t7 1 it preserves 

exis.ting machinerT, so that temporary sllltts ot judges 

w1 thin a circuit remain w1 thin the control ot the 

senior circuit judge, and aasigaaenta ot judges out­

side ot their horae circuits may be made by the Chief 

Justice onl.7 on the mcommendation ot the two circuit 

judges concerned. No provision is made tor a proctor 

or any other administrative officer to keep abreast ot 

the times and in touch with the various distr icts, so 

that the work of ass~gning judges where needed might 

be well organized and effective. All that can be said . 

'· 

• 

• 
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about this proYision is that it is a recoiDition ot 

the serious eYil to which the President called atten­

tion and is a gesture pointed in the right direction • .. 
5. The Conference Committee struck out the pro­

vision contained in the Senate bill increasing the per 

diem subsistence allowance ot judges when serYing away 

trom their home districts from $5 per day to tlO per 

day. This action is untortunate, as that proYision 

was the only motiYe power contained in the bill to in­

duce judges to accept such assigDIIIents. 

6. A right to Supreme Court jus tices to retire 

voluntaril7 on full pa71 upon reaching the ase ot ,0, 
atter ten 7ears of service on the bench. 

I • B. 'fhe President's message approved a pr oposal 

then pending to extend this pri Yilege to Supreae CotJ.rt 

Justices. A bill to this etfect has been passed and 

is now a part ot the law ot the land. The opportuni tT 

thus accorded Supreme Court justices has been taken 

advantage of by Kr. Justice Van Devanter. 

7. An increase in the number ot judges in order 

to relieve congestion, both chronic and temporary, in 

the lower courts and to accelerate the consideration 

of 11 tigat1on. 
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W .B. The bill reoently paeaed by the Senate 

makes no proT!aion to aeet this need. !he report ot 

the Committee, howeTer, recognizes the exlstenoe ot 

the eT!l that must be remedied, and suggests that the 

Attorney General be requested to make a SurTey, in 

collaboration with the Judicial Conterenoe, and sub­

mit recommendations to the Congress at ita ne%t sea­

sion as to the otrcuits and distriota for wbich the 

appointment of additional judges abould be authorized. 

a. .An i~sion of new blood in the judiciary 

by proTidlng for the appointment ot additional judges 

in all Federal courts in wbich there are incumbent 

judges of retir~ent age who do not choose to retire 

' or to resign. The President's plan included reason-

able liai tat ions on the a1111lber of Judses that miglrt 

be thus appointed. 

N.B. The President called attention to the pro­

~lea arising out of the continuance in offioe of aged 

or infirm judges, 1n some instances to the point of 

embarrassment of all concerned, as well as to the de­

sirability ot a constant infusion of new blood in the 

oourta. This is the proTiaion of the President' • plan 

that drew the greatest opposition, especially in Tiew 

:0.· 
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of ita effect on the Supreme Court. 'l'he Senate bill 
makes no attempt to deal with the situation and con­
tains no provision for the appointment of additional 
judges, either 1a aocordanoe with the foraula sugges­
ted by the President or by any other method. 

GKNKR.AL OBSERVATIONS 

It may fairly be said that the Senate bill car­
ries out some of the President's recommendations 1n a 
modified degree. Amendments made to the bill on the 
floor of the Senate and in Conference have relieved it 
of a few of its absurdities and of some of its manifest 
and obvious faults, thereby giving rise to the question 
as to whether it would not be more desirable to approve 
the bill, with an explanatory statement, than to rejeot 
it in toto. Should the measure become law, it could 
be made the basis of further reforms at some tuture 
session of the Congress. Intensive study could be given 
to the subject, with a view to determining what further 
improvements are needed, especially along the following 
linea: 

1. 'l'he Supreme Court. 

2. Jn increase in the judicial personnel 
of the Cirouit Courts of Appeals and 
the District Courts. 

• . 
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3. The probl8111 ot aged and intil'lll judges 
who tail. to take adTantage ot the op­
portunity accorded to them to retire 
or resign on tull P87• 

4. Increased flexibility in assigning cir­
cuit and district judges to pressure 
areas, with efficient machinery tor 
administration • 



,.. 

My dear Mr. President, 

October 7, 1937. 

THE WH ITE HOUSE 

OCT. 8 9 :1 AH '37 
• RECEIVED 

I thought you might be interested 

in the enclosed resume of the judicial appoint-

mente you have made _aince March 4
1 

1933. The 

list does not include territorial judges, of 

whom you appointed twenty-six, and the judges 

of the MUnicipal and other local courts in the 

District of Columbia, of whom you appointed nine. 

The President, 

The White House • 

... 

, 

-



The f'6Uowing list shows the number of preaent.4r eitti.ng lite tenure 

judges on active duty on the United States Courts: 

• 

Ul}ited States Supreme Court 

Circuit Courts of Appeals 
(Including judges ot the 
U. s . Court for Appeals 
for the District of Columbia) 

United States District Courts 
(Including Judges of t.be 
District Court for the 
District of Columbia) 

Court of Claims 

Appointed prior 
to Karch 4. 1933 

8 

31 

118 

5 

Court of Customs and Patent Appeals 5 

United States Customs Court 8 
175 

' 

Appointed since 
M&rch 4· 1933 Tota1 

1 . 9 

17 48 

47 165 

0 5 

0 5 

1 2 66 241 
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TH!: ATTORN!:Y G!:N!:RAL 
WABHINOTON 

October 7, 1937. 

ll,y dear Mr. President• 

1!hclosed hererl th you will find 

a resume of the significant cases involving 

important litigation pending in the Supreme 

Court, and in which the Government is 

inter ested. 

The President, 

' The White House. 

\ 



P15i'IDIJIG CASES IIIVOLVDIG DIPORl'.&B'l' LITIGUIOlf 

I. 

To be arggd in the SuprP! Court. 

Go1d Cl.ausea S!qth v. initeci States, Mo. 42, and Dixie Tel"'inal Co. . 
v. tJp1ttd States. o. 43· Whether a call tor redemption ot Libert,. 
Bonde i11Ned aa October 12, 19.3.3, cfter the ~aage ot the Gold 
Clause Resolution ot June 5, 19.3.3, was ettective to stop the 
rnnning ot interest on the bonds. The Court of ClaiJIIs held ·in 
favor of the Government 1 and the Supr8111a Court granted certiorari 
on the petition of the bondholders to resolve a conflict with the 
llachen case, now pending on the Govern~~ant's petition, Ho. 1<)8. 

P.W • .l.t .llabula Power Co. v, Ickes, et al, Nos. 84-86. Whether the 
Power COIIp&D~Y has standing to challenge the validity of proposed 
loans and grants of P.W,A, f\mds to IIUDi.cipallties for the con­
strllction of electric diatribution._117stemsJ and if so, whether 
the proposed loans and grants ere/ftlld exercise of the spending 
power. 'fhe Court of Appeals tor the Diabi.ct ot ColUIIbia held 
in favor of the' Goveru.ent on the first question and did not dill­cue>• second. 

B.O.L,O.a ,!!it v. United States, No. 61.. Whether an iDdictaeut cbarciDg 
violationa ot the crta1nal pi'Otisions ot the H011e Owners Loan Act 
f!hargel offenaes agaiDIJt the United States. '!'he .,.titioner attacked 
the va11diW ot the .let. 'fh.e Go~t, wbil.e ll&inta1n1ng the 
val1dit7 ot the .let, asserts also that in ~ event Congress ha8 
power to punish 1'r8ud in connection with~ tacto Ulldertak1ngs ot 
the Federal Gove:rillllmt. 

II. 

Pending on Petitions tor C!rti?rari in the Supreme Court . 

T. V .A.s Georgia Power Co. v. 'l'emessee Vall!f Authority, Nds. 69, 70. 
Whether the District Court in Georgia had power to anjoin the 
Georgia Power COIIIp&D~Y from f.Urther proceedings in the SUit sub­
sequentl7 filed b,y it and 19 other utilities in Tennessee involving 
substantiall7 the eame issues. The c.c.A. 5th held in favor of 
the Government. 

H. O.L. C.a HOllie Owners Loan Corporation v. Central. Market, No. lll. 
Whether the H0111e Owners Loan Corporation is subject to garnishment 
for the pu-poae of reaching the sal&%7 of an 8111plCJ3'8e to aatist, 
a personal judgaent obtained b,y a third party against the 8111ployee, 

Gold Clause& OCden v. lorgenthau, No, 148. Whether suit ma,y be main­
tained against the Secrat&%7 of the Treasury and the 'l'reasurer 

' 

, ' 
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o! the United Statee to ca.pel th• to pq gold dol.lara out of the 
United States !re&8Ul'7 1D red ;~ioa ot L1llert7 Boada. !he Court 
o~ Appeals tor the District ot Col.DIIbia held 1.n taYOr ot the 
Govarnaent. Our opposition to the petition tor certiorari is 
based prilloipally on the iZO\Uid that this is a suit against the 
United States to 11hich the United States has not given consent. 

United Statts v, kchen, lfo, 198. 'rb.is cue~ llke the s.rth 
and D1xie Te:rw1p•l casas now a-.J.tillg argaaent, 1.nYOlves the 
\'8lldit7 ot a call tor redeaption or Liberty Bonde containing 
a ,gold c3A:uae. The c.o.A. 4th held against the Govel"llll8nt and 
we have petitioner tor certiorari . 

P.W.A.t Duke Power Co. v. Icka •• at al, llo, 397. This case, like 
the Alabama Po!!!t Co, casas, l!tlpl'!, iDYolvea the validity of loans 
and grants to IIIW11cipal1ties tor the construction of electric 
systems. The C,O,A. 4th held in favor of the Government, In 
view of the pendency of the other cases, we did not oppose cer­
tiorari in this case , 

Commodity ExchaDge Acta lloore v. Chicago Mercantile Exchan&t _, No. 
209; Bennatt v. Board of Trade of Chioyo, No, 235J and Board of 
Trade v. 1(1111gan1 J o, 282, These cases involve the \'8lldit7 of 
the Ca.mod1fi7 Eltohange Act in various applications, MID~, as 
applied to tuture tra41ng 1D batter, eggs, and Irish potatoes, 
and as applied to the handling ot cuata.ers' money. The c .c.A, 
7th and C,C.A. 8th held in favor of the Government , We are oppos­
ing pet'ltions for certiorari. 

S. E. C,s Jarvis v, united Statep, !lo, 170. Petitioner seeks t o raiae 
the question of the ftlidit7 of the Securities Act of 1933, UDder 
which he was indicted, with respect to the making of false repre­
aentationa through the chann.Is of interstate co.merce. We have 
opposed the petition, pointing out, inter alia, that the conviction 
11111\r be supported Wider the ..U fraud statute in aJV' event. 

· Martin v. 11!!!!1 Ro. 335 · This is a civil suit against "dUIIIIIY" 
directors for misrepresentations in a registration statement. 
The Court or Appeals for the District of Columbia sustained a 
verdict tor the defendant directors on the ground that there was 
evidence that the plaintiff hUselt knew or should have known the 
falsit7 of the stateaeuts. The Gover111ent is not a party to the 
case and las filed no brief on the petition for certiorari , 

&an, et al v. Newfield, at al, Nos. 353-.355 . Whether certain 
subpoenas issued b7 the S.E.C., directing two telegraph companies 
to turn over to the Caa.ission certain ganerall7 described 
communications, ware unreasonable searches and seizures 1nf'r1ng1ng 
the rights of the petitioners as senders or recipients of the 
messages. The C, C.A. 5th held in favor of the Government. In 
a similar case from the Second Circuit, ll""•nn v . S. E.C., certiorari 
was denied at the last tena. 
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R.L. R.B.a ltrers, at al . v . Bethlehea Shipbui.ld1re Cornoration, Nos . 
181-182. Whether the District Court had jurilldiction to enjoin 
a bearil:lg by the Labor Board. The c . c • .&. lst held against the 
Government and we are petitioning for certiorari. 

• 

N, L.R. B. v. Pennsylvania Gre;ybound Linea , No. 413. Whether the 
Board has power, in addition to orderil:lg the employer to ceaae 
its 'dOIIIinatioJP of a ·ca.p&DT union, to order the 8111ployer also to 
withdraw all recognition from the orctnization and to post notices 
stating that the organization is disestablished and that the 
employer w1ll refrain from recognizing it. The C. C. A. Jrd held 
against the Government and we have petitioned. 

N.L. R,B. v • . pel.aware-New Jersey Ferrx Co ,, No. 425 . l'lhether 
an order of the Board directing an employer to bargain collectively 
with a certain labor organization continues to be enforceable when 
the employer, after issuance of the order, by coercive measures 
brings about the formation of a committee of employees and enter• 
into a collective agreement with such committee. The C. C. A. 
Jrd held against the Government and we have petitioned. 

Newport News Shipbuilding Co. v . R,L,R.B., No. 305 . This case, 
like the Bethlehem case, supra, involves an attempt to enjoin 
a hearing. The c . c .A. 4th held that en injunction was rightly 
refused. We have opposed the petition on the ground that the 
decision is clearly correct . 

Jeffer7-DeW1tt Insulator Co. v. N.L. R. B., No. 268, Whether the 
protection of. the Act extends to employees l'iho were on strilce at 
the time of i ts passage. The C.C. A. 4th held in favor of the 
Government . 11e have opposed the petition • 
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October ll, 1937 

lt;y dear llr. Presidents 

While the Supreu Court reslllll8d ita sealliODS tor the 1937 
term on llonda;y last, October 4th, it did not IUIDOunce its decision 
upon the petitions tor write of certiorari which had accuaulated 
duriug the auamer until today. Of the twenty-seven peti tiou by the 
Government upon which the Court acted, nineteen were granted and · 
eight denied, a percentage of 70. Ot the seventy-tour petitions 
tiled by opponents, only thirteen were granted, a percentage of 18. 
It there be eliminated six petitions in which the Governmen~ did 
not oppose the grantiDg of certiorari, nine per cent nre p-anted. 

The only GoverDJ~ent petition of particular importance 
which was denied was that in Upited states v. Chicago, Bui1pston & 
Qu1pcy R. R. Co. In this case the Govert~~~ent sought review of a 
decision holdiDg that the railroad coapan;y was entitled to compen­
sation tor future d•m•ges to portiou ot the rail.road t a property 
not actuall;r taken, which would be cauaed by operation ot a Govern­
unt daa 11hich ia a part of the Upper IU.niaaippi River n1ne-t,t 
channel project. A a1•1 lar petition by the united States was 
denied at the last ter11. 'l'he Government persisted in its request 
tor review beoa\ise of the large amounts involved aJid s tressed in ita 
petition the importance of the question and the evident unsoundness 
ot the decision. Suggestions 1'roa ~ sources were incorporated 
in the Government's petition in an attort to present the atrougeat 
poalible oaee. 

Ot the Governlll811t peti tiODB whioh were granted, only the 
following need be untioned. In Jlyers et al, Regional Officers of 
the Rational La.bor Relations Board v. Bethlehg Sbi,pbu1ld1ng Corpora­
tion. Ltd. the question presented was whether a district court 
poaaeseed Jurisdiction to grant an injunction against a hearine and 
other proceediDiS by the Nationa1 Labor Relations Board acting under 
the Nationa1 Labor Relations Act. In United States v . llachen the 
question presented was whether the respondent, aa owner ot a ll'irat 
Liberty Loan bond, containing a gold clauae, was entitled to recover 
the eount of an interest ~t for the period .June 15, 19351 
to December 15, 19351 the bond haviDg been ~e subject of a notice ot 
call f or redemption on .June 15, 1935. In Btlvering. CcT?'aaioner 

• 



, 
•• 

-2-

of IptemeJ !!rtmw T. l!'arltt 1. lltoh•]] tM quettion J:reMDtecl 
w.t whether tM :retpODdent1t aoqlJlttal upoa e 1Ddiot.Dt f• wU­
tul.lT att.ptiug to ...U ua4 cS.feat ha tno:a1 taut-. a bar to 
atHrtion b,r tM c- aa1sfioner of Internal Beftn1111 of a ~ &d41 tional. 
defioien07 br reuon of traud with intent to ende tax. 

A orost-petition b)r Charles !. llitohell wu denied in 
which he contend.cl tMt hie aoquittal in the ar1w1nal prooewUncs 
conetituted a co.plete bar to the collection br the United States 
of both the tax cS.. and the ~ fraud def'ioiello7. 

~ Court &lao del:d.ed peti tiou br opponeDtt obal..leDc1nc 
the ooneti tution•l1 t7 of the c-: nd1 t7 Bxch•np .lot in the O&Ht 
ot Moore T, Chlwo !troant1J' Jmh•pgt et al, B pt,t et !l v, 
t:;! of{;.1:0!f tb! OitrJf?!!'cago et al, and Board ot Trade ot 
_, OiL __ tt al .,, !!TI1m• 

'fhe onl.7 otMr deoit1one of partioular intertat wre 
thoat dtll1inl the .otiou of' AJ.bert Levitt 81ld Patrick &. 1Ct14 
queationiDC tht riabt of ~tz-;_ .Tuttioe Blaoll: to sit u an Attooiate 
.Juetict of the Court. 

Tht Prtsident, 
'l'ht White Jloun, 

W.th1ngton, D. O, 

Attorae,y Geueral. 

' 

• 



, 

. 
• , 

.. 

~SF; /. f .. ·i'f' 
Ilea 

I IM no I'IUOII tor IMiq 

~i'l'Mil aa.u.re. 

12/ B/ 37 

J'.D.R • 

THE WHITE HOUSE 

WASHINGTON 

1 he.ve r ead this very caeuall y but 

• 

i t looka intereet1nc enoud> to ootller y~ 'rlth ;J• · LL \ 

( 71---<-J ··J·c· ·w~. \ 
Obair.nan llucnors is diopl~'i> '-

"" :::td.-. " ff f 'f 9.t.r 
kAion doeire to coc:a dow ead talk witli you. 1!8 

even aO:C.d Steve to apeek to lila about H on our 

return . 

After readin;; thi a you, tDiiJII 11ant to 

aee him • 
.. 
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December 3, 1937 

!lfMt!Wm!1l! FOR CQLCI!EL MciNTIRE 

M1ndtul of the UDdeBel"V'IId cr:Ltioj.& directed at 

the .Aall1nistration b'CIII. some quarters because of the !act 

that the Court Bill and other legia].ation •s drafted by' 

. 
the Executive Branch of the Government and tr8IUI!Iitted to the 

Congress, rather than merely recolllll8nd.iJ:IB legislation and lellrlng 

) 
it to the Congress t.o draft ita own b:f:ll or bUls, .I had a brief 

IJ\Il"VeY made of the files of this Department. The purpose '1188 to 

determille wbather this was a practice originating in the present 

.Athinis~ation, or one of long st.ancung. 

For example, wban I came to Washington in 1933 as 

Special Assistant to the Attorney General, it liaS for the 

/ 
speci£ic purpose of studying and recommending a method by' 

'lrilich the Federal Goveriment, particularly the Department o! 

Justice, could be of assistance in the suppression of crimes 

of violence throughout the nat.ion. In that 1rork_, after 
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m.any Senate COllllllittee meetings bad been held, public and 

private, and after a good deal of exhaustive research, remedial 

l~gislation was embodied in t welve bills . Every one of these 

bills was drafted in this Department under my direction and 

submitted by the Attorney General to Hatton Sumners as Chairman 

. . 
of the Judiciary Committee of the House and to Senator Ashurst 

as Chairman of the Judiciary Committee of the Senate, with the 

request that they be introduced by the said Chairman with the 

recommendation that they be enacted into law. Some of these bills 

were passed without any change -whatsoever; in fact, most of them 

were so passed. others were rev:l.sed in slight particulars . 

I am enclosing herewith the result of an examination 

of the records of t .he Department, which I think you will find of 

interest. It runs from 18.51 do'l'in to March, 1935, and indicates 

that the practice referred to is an old established one, hallowed 

by tradition and usage. 

Sincerely, 



THE INITIATION AND DRAF'l'INO OF LEGISLATION 
BY OFFICIALS OF THE EXECUTIVE BRANCH 

OF THE OOVEm.lJ.!ENT 

1 . An early example of the initiation (the drafting) 
of legislation by officials of the Executive Branch of the 
Government is found in .5 Op. 504, 506, wher e Attorney General 
Crittenden, under date of December 31, 1851, 'Writes to the 
Secretary of War: 

" * * * I herewith send you a bill, to sup­
ply t he defect in the existing law. * * *·" 
!.!r. Crittenden had advised the Secretary of War in 

an opinion of NOYember 11, 1851, ( 5 Op. 412, 443) , that certain 
actions of trespass brought in the state court by a Mr. French 
against certain of f icers of the United States at Fort Monroe, 
Virginia, be removed to the Federal court . The District Attor­
ney, however, expressed doubt that the oases could be removed 
under then-existing law and suggested that the passage of an 
Acto~ Congress might be necessary. The Attorney Oeneral .adopted 
this suggestion and sent the Secr etary of War a draft of a bill 
to carry it into effect. 

2. During the 6lst Congress (1909-1911) Senator Clar k, 
Chairman of the Senate Judiciary Committee, at the request of 
Attorney General Wickersham, introduced sever al bills vdlich had 
been drafted in the Department of Justice (See F. 84381.- 28, in 
which these bills are r eferred to by~enator Clark) . The spe­
cific nature of the several bills is disclosed by refer ence to 
the respective Departmental files , as follows: 

On September 13, 1909, .Senator Clar k acknowledged 
At torney Gener al Wicker shamfs l et ter of March 23, 
transmitting a "copy of a proposed amendment to 
Section 466 of the Code of the District of Columbia," 
so as to make it possible for the Government to take 
pos session wit hout delay of land condemned in the 
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Di1trict of Columbia, 1n ca1e1 ~ere a contro?eriJ 
ar11e1 a~ claimants to title to the lud colldemDed 
(:r. 142:568-16). 

I ' 

In his .Aimual Report to Ccmgress of 1909, .A.tt9rney 
General Wickersham recommended the enactment or legis­
lation to reduce the minimum penaltJ for T1olat1on of 
the banking laws. 

On February 12, 1910, Attorney General Wickereha 
asked Senator Clark whether he would be willing to 
introduce a bill prepared to carry out th:is reco~~~~~enda­
tion (F. 12609e-4) . Senator Clark replied that he 
would be very glad to introduce the Attorney Generel' a 
bill, a draft of which was thereupon sent to him 
(F. 126095, Serials 7 and 8). At the same time, a· 
copy of the draft was sent to Chairman Parker of the 
House JUdiciary Ccmn.ittee, with a letter in support of 
the recommendation for ita enactment (Serial 9). 

On February 11, 1910, Attorney Generel Wickersham 
sent to the Chairmen of the Judiciary Committees of 
Congress a draft of a bill to authorize the i ssuance 
of search warrants for stolen or mi.sappropriated govern­
ment property (:r. 50498-6). 

On February 11, 1910, Attorney General Wickersham 
sent to the Cha1men of the Judiciary Oollmittees of 
Congress a draft of a bill to g1?e the government the 
same right of renew, on wr1 t of error, as the defendant 
1n a criminal case possessed, 1n all oases where a 
eecond jeopardy was not involved (:!'. 72868, Serials e 
and 6). 

On February ll , 1910, Attorney General Wickersham 
sent to the Chairmen of the Judiciary Committees of , 
Congress a dre1't of a bill to authorize the United Statee 
Circuit Courts of Appeals, on remanding certain cases 
reversed on the ground that the evidence does not justify 
a verdict 1n favor of the plaintiff below, to direct 
that the case be dismissed instead of ordering a new 
trial (F. 72868-6 2/4). 
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'!be bill, 8. 10312, 6lat Co~~greaa , na a aeuure 
propoa1Dg to 111118nd the United statea Ccmm1aa1onera' 
J'ee Bill. .An identical b1ll (B.R. 13847) wu intro­
duced 1n the Bouae. These billa were drafted i n the 
Department of 1ustice (!'. 123112-l) . 

On December li, 1910, A.ttorll8y General Wiclcerehem 
aent to the Cb.eim.en ot the 1udic1ary Ccmmittees of 
Oougreee, with the request that it be enacted, a draft 
ot a bill providing that a~peels from the United states 
District Court in Puerto Rico run to the United statea 
Cirouit Court of ..A,ppeels tor the Third Circuit, instead 
ot to the United States Supreme Court, as then provi ded 
by law (F. 112205, Serials 19 and 20) . 

On 1anuary 5 , 1911, Attorney General Wickersham 
ssnt a draft of a bill to Congress, and earneetly rec­
<mmended its enactment, to authorize chi ef office deputy 
llllrehels to act as disbursing otticers in casee ot 
emergency (!'. 25422-1) . 

On J"anuary 9 , l9ll, Attorney General Wiclcersh1111 
sent t o Senator Clark, Chairman ot the Senate 1ud1c1ary 
COlllllittee, and to Chaiman Parker ot the House 1Udiciary 
OOlllllittee, tor introducti on and enactaent, a dratt ot 
a bill to authorize the advance ot mone1 to witnesses 
on behalt ·ot the United States (!'. 155048, Serials 1 
and 2) . 

3. The t i rst aention in our tiles ot legislati on t o 
incorporate, under J'ederel law, corporations engaged 1n inter-­
state commer ce is in a letter dated February 6, 1908 , tram 
Senator !ilute Nelson to Attorney General Bonaparte (!'. H6106-
Sec. 1), transmitting a copy .ot a bill (S. 487•) i ntroduced b7 
Senator Nelson on Jebruary 3, 1908 1n the 60th Congrees, "''or 
the incorporation and regulation ot corporat ions eJ18t18ed in 
interstate commerce." Senator Nelson sent this bill to the 
Attorney General tor his inspection, adding: "The bill, such 
as it is, is wholly my own work." 

At the time Ssnator Nels.on drafted his bill, the sub­
ject ot Federal Incorporation was apparently strongly in the 
otticial mind, executive as well as legislative. In a 
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-.orendllll dated Karoh 10, 1V36, addreued to AttorneJ General 
C•-1nga bJ .Uehhnt AUomeJ General .Tohn Diold.neon, writing 
u a ••'ber ot • oa.d.ttee clelignated at the requen o:t the 
JTesident to study the subject o:t ..,ederal Incorporation,• 
appeare the following: · 

"The subject o:t l'ederal Incorporation, at 
the beginning o:t the oe:atur,r, wae widely ac­
claimed. President Rooeevelt and Preeident 
Tatt both reoOJIIIIended l!t!ielation. • 
(r. 146108-Sec. 6) 

.The Departlll8ntal :tiles show that Attorney General 
Wickersham gave a great deal o:t time and thought to the eubject 
ot Federal Incorporation and, on February "• 1910, Mr. Wiclcershem 
sent to Senator Clark, Chairman or the Senate .Tudiciary Committee, 
and to Ohainnan Parker ot the House .Tud1ciary Committee, a dra!'t 
or a bill "P'or the :to:nnation ot corporations to engage in inter­
state and internat.ional trade and oammerce, in the :to:nn in which 
I think it 111ay be properly introduced• (11'. l<l6108-~6). In a let­
tar to William Draper Lewis o:t November 17, 1911, Mr. W1ckerah1111 
refers to this bill as "The J'ederal Incorporation Aot, which I 
dreWW (11'. 146106-117). 

It appears, therefore. that independently or any bills 
that may have been draned elsewhere on the subject or l!'ederal 
Incorporation, the executive brenoh or the GovsrmD8nt, represented 
by the Ohiet Kxeouti ve and his Attomey Genaral, :tol'DIIll.ated its 
own dran ot such legialation and tren"'"1tted it to the Oongrees 
for introduction. 

4. On l"ebruar,r 11, 1910, Attorney General Wiclcerah1111 
drafted, and eent to the Congress with a request t hat it be en­
acted, a bill to authorize the presence of stenographers in grand 
jury rooma (1!'. 150371-2). 

Like action was taken by Mr. Wickersham's successors 
down to and including Attorney General Oumnings and such a bill 
finally becaae law May 18, 1933 ( 48 Stat. 158). 

5. On february 11, 1910, Attorney General Wickershsn 
caused to be drafted and sent to Congress, with his recommendation 
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that it be enacted, a bill pro1'1diD£ that no per.on ahould 
be a:cuaecl tl'aD teat11')'111g in 8ey proceeding on behalt ot the 
UJ:I.ited States on the groUJ:I.d that to do so Jllight tand to in­
crilllinate hill; but t hat 1:1.0 person ao teatit)'ing could be prosecuted 
on accoUJ:I.t ot anything concerning which he might .o teat11'y. The 
bill alao proposed to repeal Section 860 R. S., which gave tm­
liiWlity to a witness, it he teat1tie4 TOl\IJ:I.tarily t o inorilllinat-
ing matter, but did not CCIIIlpel htm eo to testit)' (J'. ~1-ll) . 
Section 860 R.s . was "l)ealed (36 Stat . 3152) but the other pro­
visions ot the bill were not enacted and Mr. Wickersham on 
January 4, 1911, renewed his reoOJIIIUindation tor the enactment 
ot a general statute to ccmpel testimony but grantiDg 1pmnn1ty 
trom prosecution as the result ot compulsory incrtminatiDg 
testimony (J'. 84381-23, 2-4., and 28). 

6. On March 2, 1910, Attorney General Wickersham sent 
to the Ohail'lllen ot the Judiciary OOm.itteea ot Oo~~greu a d.ratt 
ot a bill prepared in the Department ot JUstice to amend Sect ion 
819 R.S., which relates to peremptory challenges or jurors and 
asked that the Chairman "introduce and advocate" it (J'. 1150629-4) . 

7. On March 29 , 1912, Attol"D8y General Wickersham 
prepared a bill providing that crtminal trials shall be had in 
the diviaion (ot the judicial district) where the orble aa ocm­
mitted, unleaa, on the application ot defendant, the court shall 
order ~he cause .trensterred . to another division or the district , 
with t he proviso that any grand jury aittiDg in any divieion 
may prea1111t incUctments tor ottenses c011l1111tted anywhere within 
the district , and then that the indictment shall be transferred 
tor trial t o the division in which the ortenae was coiDilitted, 
unleae upon the defendant ' a application t he trial be had in acme 
other diviaion (l. 1159434-26). 

8. On !'ebruar;y 23 1 1916, Attorne;y General Gregory 
caused to be dmted, and sent to Co~~greaa with the requeat that 
it be enacted, a bill making it a penal ottenae tor ottioera ot 
United States courts wro~~gtully to convert moneys coming into 
their possession by virtue or under color or official authority 
(J'. 179973-l) . The bill was introduced in the Senate in the 

• 
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6Mh Congreu but no aotion 1111.8 taken on 1t. On Ootobar 2, 
1919, Attorney General Palmer called attmtion to this bill 
and secured ite ra-1Dtroduotion in the Senate 1D the 66th Con­
gress (F. 179973-6 and 7) and its introduction in the House 
(F. 179973-9). The bill beoaae l aw, May 29, 1920 (41 Stat . 630) . 

9. On J'uly .2, 1918, Attorney General Gregory sent 
to the Chai:rmen ot the two J'u41cial')' CCIImittees ot the Congress, 
a dratt ot a bill prepared 1D the Department ot J'uatice t o amend 
Section 53 ot the Judicial Code Reo that any grand jury sitting 
in any division ot a district may present indictments t or crimea 
or ottenaea committed anywhere within the di strict iteelt.R He 
asked that the bill be introduced and urged ita early consi dera­
tion and passage (F. 159434-89) . 

On January 26 , 1923 (:!'. 223559- IX) , .A.asietant Attomey 
General Holland sent t o the Chail'IIWl ot the House Judici ary Com­
mittee two billa prepared in the Department ot J'uatice and asked 
that they be enacted: 

10. One was to amand Section 284 ot the Judicial Code 
eo as to authorize a grand jury to continue t o sit during the 
term following that tor which 1t was called. 

ll. The other was t o emend Section 1025 R.S. so a. 
to authorize the presence ot stenographers in graDd jury roams. 

These billa were repeatedly re-drafted and sent t o 
subsequent Congresaee with the request that they be enacted. 

12. On April 26, 1926, Attorney General Sargent sent 
a dratt ot a bill t o Congress, and recCIIIIIlended ita enactment, to 
amend Section 33 ot the Judici al Code, which authorizes the re­
moval t o t he Federal courts ot civil or crimi.nal proceedings com­
menced i n state courts against revenue otticars and otticera ot 
United States court s , eo as to RDJake that section applicable to 
proceedings inati tuted againat all otticers ot the United states" 
(r. 182329- 3) . 
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13. On J'll!IUary l 7, 1927, Attorney Oenere.l Sargent 
sent to Oollgrees, with the requeet that it be enacted, a bill 
to re-enact a teportll'J lllll8lldment ot the law, which had ex­
pired, under whioh, in, eny suite brought by the United States 
against more than one defeJ1dant, the Gonl'DIIlent was perm1'$ted 
to proceed in any dill't~ct whereof any one ot the defandante 
was an inhabitant and process against any defendant in such a 
proceeding was authorized to l'W1 in any district and ael'Tioe 
to be made 1n any district 1n which such defendant might be 
found (F. 125982-29). (The foregoing was recommended by 
Mr. Boltzott, to extend or renew the amendment to Section ~1 
ot the J'udioial Code, which had expired.) 

• 

14. On J'anuary 14, 1931, Attorney Genera.l M1 tohell 
caused a bill to be prepared, and sent to the Congreee with t he 
recommendation that it be enacted, to require every corporation 
doing business in any state to stay in the state courts in liti­
gation with residents ot that state, without regard to the state 
in whioh the corporation 1s organized - that 1a, the corporation · 
would not be allowed to go into the Federal court on the ground 
ot dinrae citizenship (B. R. 16344, ?let Congreae). Mr. lUtohell 
113ain urged t he enactment of this bill in the 72nd Congress 
(H.R. 10~94; s. 937). (l. 125982-subsec. 2) 

1~. In the First Session ot the 69th Congress (19~-
1926), eigbt billa were drafted in the Department of J'ustioe 
and introduced i .n Congress upon the reoODmandat1on ot Attorney 
General Sargent ~t were not enacted during that $'ession. In 
hie Annual Report for 1926 (pp. 1 and 2) Mr. Sargent urges t he 
enactment ot these billa and lists them as follows: 

H.R. ll 767. This bill would enlarge the pro-
Tis ions ot Section 33 of the J'udioial Code, which 
authorizes the remoTal tran the state to the Federal 
court ot any proceeding brought against Federal 
Revenue Otticere or officers of United States courts 
or ot either Bouse of Congress, while engaged in the 
pertormanoe ot their official duties. The bill pro­
posed to extend this right of removal to .!!!, officers , 
agents and amployees ot the United States against whom 

I 

' 
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proceedings aisht be iiUitltuted 1D a state oou:rt on 
account ot 8Jl7ihing done by- the in pursuance ot 
their lawful duties. 

H.R. 8836. This bill proposed to allow the 
United states marshal for the District ot Columbia 
to cbarge a tee for each return on prooeu, whether 
or not service was actually made. The mating law 
provided for a fee only in case service was actually 
made. 

H.R. 12105. This bill would mend Section 1022 
R.s. so as to empower United states attorneys to en­
force the attendance eDd testimon}' of w1tnesees or 
the production of documentary evidence as a basis for 
detel'lllining whether they should initiate prosecutions 
upon criminal information. 

H.R. 12104. This bill proposed to amend Section 
284 of the Judicial Code so as to authorize grand 
juries to continue to sit during not to exoeed two 
tenns tn addition to the ter.m for which summoned, 
solely to t1n1ah bUsiness begun by such bodies. , 

H.R. 12106. This bill proposed to amend Section 
1025 R.S. ao as to 1111thorize t he presence of a sten­
ographer 1D the grand Jury roCIIl for the purpose ot 
repo:rting the proceed1Dgs. 

s. 40U. This bill was designed to obviate delay 
in the remoTal of a criminal defendant to the judicial 

· district 1n which he was indicted fran any other ju­
dicial district 1D which he might be found. It pro­
Tided that criminal warrants 1uuing out of Federal 
courts might be addressed to any marshal or deputy 
marshal of the United states eDd be executed in any 
place within the limits ot th.e United states by ar­
resting the person .named therein and removing him 
forthwith to the district wherein the indictment or 
infor.mation aga1Det him might be pending. 

H.R. 12753. This bi ll would make it a l"ederal of­
fense to kill or forcibly resist, oppose, iMPede, in­
timidate, or interfere with any civil officer or 
aployee of the United States while engaged in or on 
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accOUA~ ot ~be pertor.&Dee ot his official d~iea. 
UDder then-existills law it •• a cr1m1nej otteue to 
reala~ or interfere with or to aaaault, beat, or 
wound aDY ott1cer or aDY other perscm duly authorised 
while eerriDg or attemptins to aern or a:eoute prooe .. 
ot the United 'Statea c011rta. other otticera ud -­
plo:reea ot the Unlted States he4 no auch protection. 

H,R. 10437. Thia •• a bill to pro'Yide a tee tor 
clerks ot the United State• District courts tor enter­
ing orders ot diamissal or ot discontinuance by oonaeut, 
111 ci1'1l cues. Under the l aw aa it than existed, the 
clerk could collect a tee only tor entering ju48aent 
in such cues. 

16. On l'ebruary 29, 1932, President Hooftr act a special 
meaaage to the CoJ1Sreaa in which he made the reccmmendation, among 
others, that the Supreme court be authorized to prescribe rules ot 
practice and procedure in criminal caaee to coftr all proceedings 
after verdict, in the lower courts ud 111 the Circuit Courts ot 
Appeals. On !larch 4, 1932, .lttomey General Vitchell aent to the 
Cha111118n ot the JUdiciary OOIIIIlitteea ot the Congress a bill dratted 
111 the Department ot JUstice to carry this recODDIIandation into 
etfect, and urged ita enactment (1' . 123106, Sec. 3). The bill 
was introduced in. both Houses and the Scats Bill (S • .020) became 
law (.lot ot February 24, 1933, 47 Stat. 904). SUb~equent1y, the 
Attorney General tranamitted, with a letter to the Chairmen ot the 
Judiciary COIIIIlittees of Oongreas, dated January 16, 1934, a bill 
drafted 111 the Department ot Justice to clarity the said Act of 
February 24, 1933. This bill was introduced in the Senate aa s. 2461 and became the Aot of March s, 1934 (48 Stat. 399). 

17, On March 1, 1934, Attorney General CUlllllings sent 
to the Chairmen of the Judiciary Committees ot Congreaa a draft 
of a bill prepared in the Department of Justice to empower the 
SUpreme Court t o prescribe rules to go1'ern the practice 8lld pro­
cedure in ci'Y11 actions at law in the District Oourte of the 
United Statea 8Dd in the courts ot the District of Columbia and 
urged ita enactment (1' . 123106, Sec, 3), The bill was introduced 
1n both Houaaa and the Senate Bill (S. 3040) bec!lllle law (.lot of 
June 19, 1934, 48 Stat . 1064) , 

. . 
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18. OriJu billa epouored by .Attomey GeDeral. 
Onm1np: 

s. 1882. This was a bill to permit the pres­
co• ot atcographera 1D grand jury roCIILI (!'. 1:50371) . 
OD Kay 3, 1933, .Attorney General 0tiDIII 'D8s ot\lsed a 
bill to be drafted and sant to the Cbail'llllln ot t he 
Judioiarf Committees ot Congreaa . The bill was 1D­
troduoed 1n the Senate and beol!lllle the .Aot ot May 18, 
1933 (48 Stat. 158) . 

H. R. 5091. OD .Tune 15, 1933, .Attorney General 
CUmmings recomnended that the President approve this 
bill, the purpose ot 11hich was to bri.Dg the so-celled 
or1minal contomit y act down to date (F. 123106) . 
This bill was drafted i n the Department ot .Tustioe 
and sponsored by the Attorney General. It beoame t he 
.Act ot June 15, 1933 (48 Stat . 152) . 

H. R. 5208. This was e bill to amend the proba­
tion law so as to tecilitate the re-te.k1ng ot probation 
violators who have fled the jurisdiction in which they 
were placed on probation (F. 4-5- 5- 01) . It was drafted 
1n the Department ot .Tusti oe and was sent by Attorney 
General Cnmn1ngs t o the Chairmen of the .Judiciary Can­
mittees ot Congress on April 3 , 1933. The bill was 
introduced in both Houses and the House Bi ll (H. R. 5206) 
became the .&Dt ot .Tune 16, 1933 ( 4.8 Stat . 256). 

H. R. 7748. OD .Tanuary 3, 1954 , .Attorney General 
CUmmings re- submitted to Congress, with the recommen­
dation that it be enacted, a bill (H.R. 10638) which 
had bean dratted 1n the Department ot .Tustioe and in­
troduced 1n the 72nd Congress but not enacted (F. 235077) . 
This bill was designed to prevent delays 1n criminal 
procee41D8s due to attacks on indictments. baaed on the 
allesed disqualification ot grand jurors . It was in­
troduced in both Houses 1n the 73rd Congress and the 
House Bi ll (H.R. 7748) became t he Aot ot April 30 , 1934 
( 48 Stat • 648) • 

s. 2460. On .January 17 , 1934, Attorney General 
Cummings sent to the Chairman of the Senate .Judi ciary 
OODI!!1ttee a bill drafted in the Department ot .Tuetioe 
to limit the operation ot the statute ot ltmitationa 

t 
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in oenain oaaea (!'. 27506, aeo. 2). 'l'hia bill wu 
illtroduoed aa s. 2460 ud beo~~~~e the Act of Kay 10, 
liM ( 48 stat. 7'12). 

s. 2080. On J"uuery 3 , 1934, Attomey General 
Ouam1Dga in a letter to the Chairman of the Senate 
JUdiciary Committee, renewed the recommendation, 
previously made on senral oooaaiona by the Depart­
ID8.JI.t of Justice, that it be made a !'ederal ottense to 
assault or lclll a Federal officer while engeged in, 
or on account of , the performance of his official 
duties. He requested that a bill, drafted in the De­
partment of Justice and which had been introduced ill 
the 72nd Congress, be re-illtroduced and urged ita en­
actment (P'. 125-0l, Sec. 2). The bill was introduced 
as s. 2080 and became the Act of May lB, 1934. (48 Stat. 
780) . 

s. 2575. On January 30 , 1934, Attorney General 
Cmm1Dgs sent to the Chailmen or the Judiciary Com­
mittees of COngress, a bill drafted 1n the Department 
of Justice to make Federal crimes of certain acta and 
omissions of P'ederal Prison Employees and others and 
urged its enactment (!'. 99- 01) . This bill was intro­
ducsd as s. 2575 and becama the Act or May 18 , 1934 
( 48 Stat. 782) . 

s. 2841. This bUl was sponsored by Attorney 
General 0\mmings and drafted in the Department of 
Justice. It proposed t o make it a :Federal offense 
to rob any bank operating under the l aws ot the United 
States or a member bank of the Federal Resene System 
(!' , 29-lOQ-Ol, letter trcm the Attomey Gen.erel to 
Senator McGill, dated .AprU 20; 1934). It was intro­
duced in the Senate as s. 2841 and becBDJe the Aot of 
llq 18, 1934 (48 stat. 785). Subsequently, Attorney 
General <Nminga oauaed to be drafted and sponsored a 
bill (H. R. 5900, 75th Congress) to extend the opera­
tion ot this Aot to larceny and burglary (!', 29-lOQ-01, 
letter to Speaker Bankhead dated ~ch 17, 1937). 
This bill bec81'11e t he Act ot August 24., 1937, Publio 
No. 349, 75th Congress. 

\ 
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8. 2845. 'l'hia bi.l.l proposed to JDake 1t a 
orua1Dal otfe11e to trauport 1D iDteratate or 
foreign o~roe any nolan property ot the ~lue 
ot ~. 000 or more and also knolri.Dgl.y to reoe1 n or 
conceal woh propert7. It waa dratted 1n the De­
Pe.rt•nt ot 1uatioe and waa a part ot Attorney 
General O>I!!W!ingl!' progran ot oJ1m1nel law lesttt­
lat1on and was 1ntroduoed at hie request (J', 122-01- , 
letter tram the Attorney General to t he Preddent, 
dated MaT 22 , 1934). Tbe bill beo11111e the Act ot 
)fs.y 22, 1934 (48 stat. 794). 

H. R. 7353. Tb1s bill proposed to give the 
consent ot Congress to agre11111ents between two or 
more states t or mutual cooperation i n the preven­
tion ot orillle. It was one ot the measures included 
1n the legislative program of Attorney General 
Ounmings, designed to aid in the suppression ot 
crime (:r. 95- 01- 7 ,-see the Attorney General's letter 
t o the President, dated JUne 4, 1934) , ed was 
dratted in the Depa"rtment of 1ust1ce. The bill 
became the Act ot J"une 6, 1934 (48 stat . 909). 

H. R. 8912, On :March 23, 19M, Attorney General 
CII!!ID1ngs tranllll!stted t o the Chairmen of the JUdi­
ciary OCI!IIIittees ot the Congress a draft ot a bill 
prepared 1n the Department of Justice to amend sec­
tion 35 ot the 0r'm1n•l Code so as to prohibit 
wiltUl injury' to and depredations against GoYernment 
property wherever eituated (J'. 52- 01- 2-). The bill 
was introduced 1n the House as H.R. 8912 and became 
the Act ot 1Une 18, 1934 (48 stat . 996) . 

H. R. 9476. This bill proposed to El!lpower the 
Director, the Assistant Directors, Agents, and In­
spectors ot the (then) Division ot Investigation ot 
the Department ot Justice to sene warrants and 
subpoenas issued under authority of the United states; 
to make seizures under warrant t or Yiolation ot the 
laws ot the United States; and to make arrests with­
out warrant in certain oases; also to carry tireams. 
The bill was dratted in the Department ot Justice 
and was introduced at the r equest of Attorney General 
Oumninge (J', 222316, - letter tram the Attorney 

., 
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O.Ueral to the President, dated June 18, 19M), 
end becce the Act ot June 18, 1934 (48 stat. 
1008). 

B. R. 97U. Attomey General C\llllllings, early 
in 1934, caused t o be dratted end sent to the 
Cbai~n ot the Judiciary Committees ot Congress 
a bill to resulate the dealing in tireanna (!'. 80-01, 
Sec. 3, letter ot Senator Logan to the Attomey 
General, 'dated April 3, 1934, and the Attomey 
General ' e reply, dated April 6, 1934; also letter 
trcm the Attomey General to Senator CQpeland dated 
May 23, 1934). This bill was never introduced in 
the Bouse, but its submission to Congress led to 
the introduction ot a later bill (B.R. 9741), which 
became the "National Firearms Ant" ot J'une 26, 1934 
(48 stat . 1236) . 

s. 2421. On March 27 , 1935 Attomey General 
C\mlll1ngs sent to the Ohe.il'lll8ll ot the Senate Judi­
ciary Committee a draft ot a bill prepared in the 
Depe.rtment ot Justice to emend the so-called 
"Federal Kidnaping 'Act" so as to make i t a Federal 
crime to receive, possess, or dispose ot ransom 
money, and urged i ts enactment (!'. 109- 01-, see 
letter trcm the Attomey General to Senator A.ahurst, 
dated llarch 27 , 1935). This bill bec11111e the Aot 
ot January 24, 1936 (49 stat . 1099) . 
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1f:r aar lh-. Pneidea.ta 

Die priaoipe.l deoiltioa reDdered '117 the Supz n Coun at ita MHiOil t.oclq 'IIIli that ill the CUel of ""rt9 Yo !!::3W St!1Je•, J:l.iDt. Tnz'•l Qt, Yo "n1ted, StattS aDd 'ft!!d 9tatt! y, *M• ID ili8H ouea • ~oriV ot the Co-art bel4 t L1'bert7 LoaD loDc:W bad 'beell n.lidl7 ealled for redaptioa bT the S.oretarT ot the Trea8U17 ill 1934 Uld 193S, ad that a'ld.t could IIOt 'be aiDta1Ded Oil illtereat OOIJIICIIUI . •t111'1D1 alter the deltipated reclwptioa dates. The .,., a tor reclaptioa nre attaohd up011 the tbeol'7 that the boDda eould aot be yel1dl;r re­~•••d laleu s-;,wnt waa teadered acoor41DI to their teras, aDd that liDder the claoiaioD ill Ptm Y. PnJted state•• 294 11. S. 3301 a ditfer­ut J181..at waa due tbaD tbat which aotuan;r had ben teadered. lutice Cardoso, tpe•\1Di tor the Cou.rt, held tbat the calla tor redaaption operated to subject the 1Jaited States to tull. llab1Ut7 to pq the boada as nqu1recl '117 lawJ that the;r nre therefore etfeoti'ft to atop the rnnn1ag of illterest, reprdleaa of the auUioi&DCT of the ~t aatUill.;r tuderedJ IIDd that the bo!!dboldera' ODl;r z tfT, it the;r were not aat1at1ed with tbat pa~at, was to br1Di suit upon the priDoipe.l U1011Dt Of the bcmdSo 1 JUtiO& m.&ck CODCWUd upre&ll;r itl t..hU opiniOD, lutice StoM OOD01Il'l'8cl O!ll.;r 1D the renl.t. In h1a 'lin, the ftl141t;r ot tbe oalla apuded upOil the autt1aieDO;r of the Ja1Mllt teadere4. lie therefo:re to1Dl it DH818U7 to bolcl. that the JoiDt Reeolutioa ot luu s, 1933 as ooutitutioaal as appUed to tiDited Statee bcmda -a poilat wblah the ll&jorit7 ecpreaaq reh'aiDed !rca OCIII81deii.Dg. J118ticea llole,..l~a, 81atberlu4 Uld Butler diaMated, iDYo~ both the Cou1tll­tiOA ua4 the 11&bth Co • ...._.t. 'file ujorifiT op1D1011 also rejeoted a OODtatioa tUt the S.oretar;r of tile 1'reaa1u7 could 110t call the bcmda tor redeaptioa 1d.tbout further aatborit;r troa COAgreaa thaa 'IIIli cODt.....S ~the ••t1dea -.ler etch the bonds nre iuuecl. It rejeoted 11tn1H a OOAtdticm tJiat the Aot of ~oh 18, 1869 forbade the ceJ11"i of the bonds. J'roa the boldiq OD these two last poillta there wu no di.aaut. 

The President, 
The White HoUIIe, 

We•h1ngton, D. c. 
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IIDile maao Bl&olt, 
Waabinstoa, D. -o. 

G. C. BRilTAIN 
TJIU_,IUIII GA&.HOUN COUNTY 

AMI- . ALABo\IIA 

~~~~':S~·~ 
~b.;:", I'CJ 

I !lope ::rou wUl.. Pd4oa ~- U.Hl'~r ~-• 1 aa ••'k1tc 
1a WTi'iiiC JQU all4 bt 1011 Will udaoa~- ~ .._,1z'U 1a wkioh 
I aa _.1t1~~&• 1 bCIIr ta~ ::rou are o~~·~ ;r..,-et f1W all 
poUUoa all4 I to =~ na~ or e:w;peot ,.,... aa at..C.lMp~d ot 
~hie leuao. 

I feel that )'OU an llan • tloa, pereoul interest 
111. aJ17 situation tbat has to do with the people of JJ.abua. As 
you lcDow we are now oontronted with tbe Silutorial prt.Dar7 ot 
J'anua1'7 <ltll.o Unless a ohaDge oooure betweu DOW Uld that ta~e 
Mr-. Betllll. looka 111111 a sure WiDDer. He bae the nppon of til. 
Republicans, the Boonr Supporters of 1928, the 41qruntled &Jill \ 
dieeatiafied of all parties llDd maQJ miasuided D ~rate, You 
Will realize this oan eaatl7 mean .1110re t.baa t1ft7 per cent of 
~heae wbo will cast their .ate on J'&Duar7 <l~h. 

11h1le Lister Bill has bean atten41D8 tl» H .. ioae ot 
Ooncreaa ME'. BetliD has been •e!dns 2 to 3 apeeohea ewez1 da7 
tll.roqbout the State. '!'be taot tbat tbe7 Me 8114 lutar h1a aJI4 
do DOt see Mr-. Hill baa llade the deTelo~a eztr-17 ducao­
oue. Tlw attaolt on ME'. B1ll is centered lllll111l.7 eroliDd the np 
Uld bour Bill. '!'he State lias bHD flooded With 111a1DtOl'aUoa 
8114 marepreaentat1oa. The propepn4a h 111elead1D8 tbou•DIIa 
of TOtera. The .... tip~ trca the .... ao11roe h baiDI •d• 
on Lister Bill tiiU would ban been ada on ;rou had J'OU be .. a 
oan41date tor re-elaot1on to the u. s. Seu~a nen SpriJI&• 

A .. tl1Ja T1otQ1'7 ~ll be hailed aU OYC ~he CoUDt1'7 
aa a repudiation of the ¥ooeeTelt AcSJ11Dhtrat1oa. '!'he t1pt 1a 
1a realit7 • Rooeenlt llDd ADU-RooeenU f1&ht. It Betl1Ja W1u 
:rou will eee a rertftl of Republ1ou hopes trca tbat 'DOJIIIIlt u4 
tbe torose of sreed will be enoouraced .aa DaTao batara in their 
effort to resaiD control ot our OOYe~~. 

I UDderetaDII I4eter Bill 1e o0111q to Ala~ to-4•7• 
Tlw bour ia srow1JII lata. He OllDDO~ pou1bl7 OO'Nl' t)» Sta~a wi~h 
ti.ma out for the Cllrietaa Bol1dQ'a. Ill .. op1Ja1on the ou th1JI8 
tbat will san the da7 1s a rertftl of Rooeenlt eentiaeDt 111. 
Alabua. Tht al.OWiq d01t11 of bue1Jaesa, low prioa ot oo~toa aDII 
UDIIIIPl0111eDt baa oaUHd that sen~1Jient ~o be quite d~t juet 
at this tiae. I notice Preeident Rooeanlt did not so ~o 1lara 

Spriqe duriq TbankesiT1Dio It he woul4 alii! • YieU there dur1Dc 
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tu Obri1t-.1 Bol1dQa &114 .a a 11da trip oYer ill AJ.Abea U4 · · 
tbenby aholr ua illteraat ill the cOD4it1on ot the tarlllc'a ot the 
State, ill UD""'WlOJ118Dt U4 ill buailleaa purally then the .effect 
mlcht be such u to cauaa a rniTill of Rooaenlt aentiJIIInt U4 
10 a loJII way toward aartJig the day tor hia cauae ill AlA~ uad preTeDt tu sure arT that w1ll be •d• by all en.alea of the A,.1D. 
iatraUon eTft'TI'here that the aolld South is broken aDd that the Country 111 turniJ18 away tram the New Deal, 

You hen JD1U1Y close trienda 1n .Ala~ who are 1n poll1t1on to do eftecti.,. work. I hope you co see a way to arouse their 1nt• erest and actiTity, 

I again expreea the !lope that you Will Underat&Jld the 
spirit ill which I han written you so treel7 and trankl.7o It 111 
prompted by u interest ill thoaa principles and policies tba t 
ban been ~ed ud supported b7 you and tbat are now the 
uin 1esue in tbe Senatorial prlar7 ot .18.JlUAl'T 4th, 
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TU Concre11 baa the re8p0Dilb11U7 of 4ratt1DC anct enaottnc leg11lat1on to oarJ7 lnto effect polioiea of the a4-111Dietrat1cm wbich ~~ been -wrouct b7 c1ec1a1Ye •oh of tbe peeple. ~ preYioua Ach of Co~~CZ'tte to effectuate tbete poUoiee ba•e b1111 ooncl.aucl b7 the hpreme Ocnart u UDCOD­aUtuUoD&l.. lbether we tU. 11p lecielaUon oa labor, OCD­IIIIl'Ce or otber aoci&l ucl eooaado nbJech, the hoeUle at­Utu4e ot the Court r••tne to be met. lt baa Utlllllllcl to .tq 
that acJ"iCJW.ture, lllaDuf&OtUN ucl lllilliDc &rl DO\ C>Oi 4 1'01• 

Bow to IIHt \hie 11 a pttlon of procecllaH. To attempt to IIMIIcl the CoutUuticm 11 both lllpl'aotic&l u4 un­IUICIIIUT • It 11 DOt probable that an --dilleD\ could be adopted without 7Mn ot effort. If an ctmt nre ..SO,tecl, w1. thout ohalliiiCiDC the Court 1 1 unrpation of power, tbe Oovt would oontiDae tG put ~n lecialation UD4tr tbe emen4zsnt. 

ronnofConm!l 

lilt tbe Concn•• llu uple leclelatiYe power• 1ID4e1' uietiDC prcrr1110DI ot the OoutituMon. arn _.. ttlo es.le 
and practical cov.ee, li~ fll wlaid * Oa ..,..,, - t.llt. lilt f1ret let u claoe a a w\ at the poaa • ot Co'Gire•• Gel tM 8apr.e Court u UtiDM 1D the Conttitv.Uon • 

.Vtlole 1 of tbe CouUtuUon oreaht the 1• =•lrtng branch of pen rt u4 1&11 lecitlatin pcnren herein granted lball be net eel 1D a Congre11 ot the UAitecl Statee ... • 
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lbat are ~•• ponra? Tbq are 8J)eC1tie4 in 
Section 8 ot Jrtiole I: •to lar and collect tazaa•; •to 
proTide tor the con!)u~enae •.ncl ceneral welfare•; •to 
borrow 1110nq1 ; •to recuJ.ate coauroe1 ; •to coin JDOnq and 
recW.ate the 'falue thereotA; •to ra.iee and a~rt um1ea 1 ; 
•to pl'O'fide Nld maintain a navy•; and J111U1Y othera, inolu41nc 
thie broad blanket ot powera: • To make all lan which ahall 
be neoe11&17 and proper tor car17ing into execution the tore­
COinc powera, and all other powera veated b,y thb ConltituUon 
in the conl'JIIIIent ot the United &tate a, or in ~ department or officer thereot•. 

· Jrticle II create• t.he execut1Te power, which il 
veated in the Preaident. 

jrticle III creates the Ju4icinr,r: Section 1, •The 
Judicial power ot the United Statea ahall be nated in one 
auprue court, and in IUCh interior court a u ~ht Copcren "! !rom time to t'me or4e1n and ntablish•. 

J:x.cept the Supra~~e Court, all federal courte are 
created b7 act ot Concreae. Conaequent17 the7 have onl7 IUCh 
powers and Jurieclict1on u Concree• ma,y ci'f8 them. 

llut thia 11 part onl7 ot the pro'fiaiona eetabl18h1D& 
the courts. The Jiupra~~e Court is pnn 1Ddependent oripnal 
Juriadiction onl7 (Section 2) 11n all oaaes affecting .mbaeaa4ora, 
other public minister• and consuls, and thoee in which a atate 
ahall be a partJ, ••• •. Section 2 also proT14ea that 1 In all 
other caaep before mentioned, the Supl'11118 Court sb•ll haTe I!P"" 
pellate juriaclicUon. both ae to law and tact, y1th 'PGb g­
cgt1oM and l?p§•r tUch recu],ationt M th• Copgrtt! r!J•'l mw•. 

So, we find that the Con.at1tut1on malcea the Concren 
auprtllle, and not the Court, ae to what appellate Jurlscliot1on 
the Court ma,.v haYe to tcy an4 decide caeea. eoncre11 1/WT pn 
or it mq take awar Jurllcliction to paaa -upon an Act ot Ooncreaa, 
or to tcy &n7 other ldnd ot cue on appeal • 

• • 
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Prope4nrt 

:t, therefort, raaeet that the OoDcl'tll ltud IIIQ&NlJ 
OD ita OWD VODqualifitcl powrt a4 Ut ~. til Cllll be 4ou 
111 tither ot two 'IIIJ'I, or ooureee ot proot4ure, a thtr will be 
daflDltelJ tfttot1Te to curb tbe UDCODit1tut1oD&l actlODI Of tbe 
eupr_. Court u4 tbe lower OCNI'tl 111 Dulllf71JIC the will ot the 
ptople .. IXpl'!lled 1D Actl ot CoJICl'ell. 

fbt CoDer•••, eurolliDc tlw powert upre .. lJ ~HZ~ ted 
1t 'b7 Jrl1ole :ti:t, Section a, mq paal - act •en"tnc J.tl cnrD J'u41Cl&l7 Actl, wbicb IQTel'D tbe oourte. IT appropriate pro­
Tll1onl 1t ~~ 

J'iret, talal awq tl'CIII tbe lower or trial court. all 
Jurledlot1on to tr, and deo14t caaee ln wbicb tbe conet1tutlon­
al1t7 of an .Act ot the CoJICI'!II on arq IUbJeot tm1111erated ln 
Article :t, Section 8, 11 raittd or cballeDC84; 

Second, take from tbe Supreme Court appellate Jurle­
d1ction to t:ey and decide, on appeal, e:tJ¥ cue 1n which the 
ooDttltutlonal.it7 of an Act ot Concreet on a:q tubJeot tn\1111-
trated ln Article :t, Stctlon 8, it raleed or cballeJ!Ctcl; 

!bird, autbor11t and direct federal dletriot court• 
to exerolae Jurltdlotioll and 'b7 appropriate decreet and wrlh 
clTt effect to tueh Acte of tbe OoJICI'f•• asatnet att.mpted 
,1udlclal or leg1elathe interference or reetralnh b7 ~ 
etatet. 

~lt will protect tuch legielatlon aa the Batlonal 
Labor Relatione Act and the Social Secur1t7 Act from turtber 
cour\ &etloD Oil C&l!l ll01r pendlJIC• 8Qcb procedure 'b7 tbt • 
Coll&J"etl will eatepard tuture leg1alatlon on the lepelaUn 
tubJeote detlned in Article :t, Section a • 

.An etfecthe altemaUn count or proceclw:t would 
be tor the CoJICI'! .. to include 1n each 110t on thett tubjeoh 
a t&ttt7-clutcb proTlllon tlldJIC h'oll trlal courte and from 
the Supreme Court Jurlldlctloll to tl'7 and dtcldt lflJ.7 cue 1n 
wbich the oonaUtuUonal1t7 of the particular act lt qwtt­
tloned or cbal18QC!4, 

Mu.ndiDc the J'udlola17 M:lh ll clearlf the WaT to 
moet etfectlnlf and comprebenllTtlf, b7 Ollt act of CoJICI'!II, 
dlepoee of tble oODtllct bttwtn the CoDer••• &114 tht court•. 
~t tbt alttrD&tln oourae l\1getted would aleo t&teCQ&rd the 
powere of tbe OoJICI'ell. 
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Preoeclat 1a not nH4e4 tor nch action by the eoncreaa; the Ccmcr••• ia not coverued b7 prececlellt. Ita author1t7 11 t01m4 ill the plalll and ... il7 lmderatoo4 pi'O'f'ialou ot the Con­aUtuUon. Tbeae are ezpreaaed 1n l~ ot rare 1~lic1t7 
and breYit7. Jut, 1t a precedent ia deaired, it extata. In a Yer7 important caee the conetitutionalit7 ot an Act ot Concr••• wu queaUoned. It want to the Supreme Court. lhile 1t waa pend1DC tor decllion in that Court, the Concreu acted to protect ita own leg11lat1on. It puaed an a ct tUd.nc awq the Courl 1a ,1ur1ad1ct1on to pua on the queation. !be Supr.u Court reco.­nhed the auperior powera and au.thorit7 ot the Concr••• and bowed to ita action by d1mDieatnc the cue. 

Bach action b7 the Concra•• will 1n no manner attect the ciYil libertiea proYiaiona ot the Conatitution. They are not leg1alathe subJecta. 'l'he Concreaa ia ezpreally forbidden to abri4«e theae rlghta. The;r are beyond the reaoh of the Consreaa, the court a and the Preeident, except that the Bxecutin and the oourta are reapondble tor their enforcement. 

It would alao be a will and practical procedure or practice tor Con&reaa in ita enactment. on aocial and economic eubJech to declare public policy, not on an emergency balia, but for fundamental re&IODI. S\1ch decl&rationa b)' the Con&re•• ahould contain direct reterencea to the conatitutional proYie1one under which it acta, euch u the co11111erca, general welfare or other prov1e1on. lor need an act naceaaaril7 be bued on a li!lgle prov111on. ObYloue}¥, for ezample, the llatlonal Labor Relatione Act and eome othera are authorized by both the commerce and welfare clau.aea. J.nother IUcl1 1natance ia the .uJ., 

It ia a miatake to believe that the Conatitut~on oreated a Judicial power auperior to legialative and ezecutive powera. It did not htnc ot the kind. But the courta h&YI mil­led m&n7 into believing thla by a proceea ot interpretation bued upon the Ka.rlh&l doctrine ot Judioial 1\Jpl'eiii&OIY• But th11 11 a mere doctrine. It baa no conaUtutional aanction. 

DiYiaion ot pqtere 

The Preaident1a eucutiYI powera are independent ot the Consr••• and the courta. 

• 

• 
• 
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!U 0oDCJ'••• ln Ue tiDal power• 1• ln.t.penclezlt ot tU Z:acuUn and. tU covte. ftut OouUtutlon placet~ 
one ltaitat1on on ~ powera of the CoDCJ'III to leciela\e on 
.UJech epecltied. 1n Section 8 of .lrtlcle 1. It P'fl to 
the Preddent, not to the Supreme Court, a veto power.. But 
twen thia limitation 11 ~ltled and -., be lltted in &Dr 
iaatanoe ot preaidential veto ~ a two-thirdl vote of t~ 
Qollci'Hio 

!'he Bupl'lllll Court, howtwer, po••••••• no web broad 
~endant poaltton, except onl7 in caee1 lDYOhlDC •llllbaeea-
4ora, other public mlnlatera and c011aull, ud thoee ln which 
a 1tate ahall be a part7, ···" ftut Court hal no JurladlcUon&l power• or authcrt t7 ln a:q other clue ot oaaea except web u 
the 0oJl&Z'III JDq g1. T1 1 t • 

'the Congreu 11 &lao t1n&l Judea of the qualltlcatlona 
ot Supre~M Court Jw!cee. It conftma, or Htuea to confirm, 
on 1 h on eole dlecretlon, nomina tiona b7 the Preeldent of the 
membera of the Court, The CoDCJ'ell alone hal power to impeach 
and remove the1e Ju.dce•. It ~ &lao impeach a Preddent. 

ObYlOU8l7 the Conetltutlon 1ntende4, u tt a.ctual17 
p1'0Ylde1, that the Congreu, elected by the people, 1ball have 
all l~llatln powera, and lhall &leo have the exclusive 
antbortt7 to remove, on conatttutlonal crounda of courae, the 
headl of the other two bnnchea of goven~~~ent. 

Interpretation of con1tltut1ona1 and 1tatutor.v 1 .. 
ia of three kinde 1 

a. Leglalatlve 
b. Executive or dmlniltraUve 
c. Judicial 

When exclutve powera have been u:pre11l7 cranted to a branch 
of the pvel'rllll8nt, that branch hal exclube authoritT to 
interpret thole powen wlth which tt hal been enti'U8ted. 

!he Oongreu, tor enmple, hal 1ole power and re­
epone1b1lit7 to prOYide tor the CO'"Kin detenae. lhat 1a 
nece••&rT prov111on to inaure the e>• "n detenae 11 tor the 
0oJl&Z'e•• to decide. Bow that detenae 1a prodded the Con­
ere•• detel'lllinea. The Concre•• interpret• ita 01nl power• 
and ezerclaea tt1 on dlacretion. That dlacretlon ia final. 
So it 1a with other lecialat1Ye ponra, auch u the power to 
tax, to coin and reculate the value of 11101117, to reculate 
ooamerce and to provide for the pneral welt are. 
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!he JIJ"Uldnt lDterprete tho .. e.ucndl'Ye powere which 
h&Ye beD cru\ed to b1m b7 tb Oon1UtuUon. !he1e po"l'l OM­
not be telaln from b1lll b7 lDterpretatlon placed on ~ b7 the Concre•• or b7 the Court. 

!'be ,_. rule appllee to the &upr ... Court. In cu .. 
aftecUJIC -ba11adore, other puhl1o m1n11tere an4 couula, and 
tho1e ln which a etate 11 a part7, the Court 11 ciTen uolualTe 
auth6rlt7 b7 the OonaUtutlon. It lnterprete ltl own 'PORn in 
ncb oaae1, ..,,n thoqb in all other cu" 1t hal onl7 ncb 
Jv1141otional 'POWIH, an4 conaequnt17 onl7 ncb 'J)Onrl ot 
lDterpretatlon. .. the Ooncrell mq cr•t to 1t. 

BOt even an abuae of ita conatltutional power• an4 
41aoretlon b7 one branch ot the government will authorise either 
of the other two to uaurp or reYiew that authorit7 and 41•oreUon. 
!relther the Preaident nor the Oo'II.M hal aliT lecta4t1Ye anthor1t7, 
The OoJICrlll and the Co'II.M han no exeoutlYe powen. Jfor haTe 
the Co~~Creae and the Jlrelident aliT Juclicl&l powen. !he con­
ltitutional power• lep&ratel7 cranted to each branch are 41at1nct, 
excluahe and final. 

'1'he Oonatltutlon 4DH provide rmsdiea for abule of 
powera cranted to each of the three branchea of IOTinllllellt. 7or 
abuae of lectalative powere the r_.dof ia a review b7 the elec­
torate, at frequent electlona. J'or abuae ot executive power• 
the remea, ia alao a review b7 the electorate at frequent elec­
Uona, and ln a proper caae b7 impeacbment. 7or abuae of 
Ju41clal powera the Congre11 IIIII¥ impeach the ju.dsea. Theae 
are the onl7 r-.diea, but th417 are quite adequate. Th••• 
aeparated l egialaUve, exeoutin and Jucliolal po.-ra are ae­
aentlal to a balanced govermunt b7 d.aocratlc proce••••. 

b CoJ~Creaa 11 the aole lect•1at1ve bo47: ih lllllllber1 
are elective and reaponaible onl7 to the electorate. It ia 
the inetrumnt by which the people exerolle the dalocraUc pro­
ceu ot b.w•111MiiiC• Stoppace ot thia prooe11 b7 courh or 
otherwtee ie to 1Ub1Utute arbitr&rT 1m00n1t1tut1onal ach for 
oon1titutional democratic authorltJ. 

D!(iplttop ot Qemm•rce 

~ther atep the 0oiiCJ'ell lhould now tue 11 to inter­
pret and detlne the word •comaerce• aa uaed 1n the Con1t1tut1on, 
tor lectalative purpoaee. BotwithatancliiiC academic detinitiona, 
the queation u to wbat conatitutea •commerce• ia finall7 a 

.~ 
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queeUon ot fact. Book Winitione of the word are broad1 theJ were oompreheneive wben the Conetitution wae adopted and time bu not D&rTOnd them. ~ the court• have tr'med and limltld the mea'Dille ot the word. "Commerce• meane, of coun9, 
•trade•, •excb•nce ot coocla and propert1•. It &leo meene 
•reciprocal traneection~•, •aeeoclation•, •tntercouree•. ~·• ' det1n1t1o1ll obYioue}¥ include eve'q Jd.nd of mu.tual 'buain111 
treneaction, puroha.ee of materials and contract. of a.ploJIQ1lt 
1n production, u well u 1n the tran8portat1on and d1etr1but1on ot prodncte or 001111110d1Uee. Theee treneaoUone are C>*ii1"'1ll1 underetood to be, and in the actual bueinell lite of the nation 
are, co11111erce. lievertheleee the SupriiiMI Court hal eald that 
the function ot prodllction by lllaDutacture, ecrloulture and min­
ing ie not commerce. 

Production 11 a proce11 which occur• b7 combWnc and u.einc capital, labor, materiale, power and JIII.Dal8lllltlt. The em­ployment of all theee element• or factor• in manufacture, agrl­
cul ture and mininc 11 nece111J7 and conetant. Moreover com­merce characteri1e1 every etep and act 1n the emplo7JD8nt of 
theee thine•. ~ obJect of their combination and u.ee 1n pro­duction ie comerce. PI'Odllction flon f~ traneact1one wbtoh 
1n thceelvee are commerce and from acta which, whether lllaDual or JMch•n1cal or both, depend upon one or more c011111erc1al trane­
action~. Comerce ceneratee production, from which flon ever­
increae1nc etreame ot new commerce, transportation and d1etr1~­t1on to eerve coneumption and uee. 

lho lhal.l flnd and declare the fact ae to what con­ett tutee 1c0111111rce• aa the word 1a u.eed in the Coneti tution? 
Concre11 11 the eole autbor1t7 under the Co111t1tut1on to lecte­late on that eubJect. It doubt hal been caet on the llllaD1DC of the word, the Concre11 ebould make a finding u to what acte 
and facti conetitute •comerce•, and interpret and define ite meantnc, juet ae it interpreted and defined the meaninc of the 
wordl 1 intozicattnc llquore• under the prohibition 1111endment. That IIUDdment epplled to •utold.eatinc liquor•• but did not 
define th.em. Concreee did define the, and the courte ac­
cepted the definition. The ConeUtution doee not gin the 
courte &Q1 leg1elat1ve authorit7 over commerce, but doee veet that power eolel7 1n the CoDgrello The Concre11 ehould, 
theratore, make a findtnc of fact and a definition of tbe 
word tor legielative purpoeee, and forbid the courte to rnln 
it. 

.· 
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I weplt a detinltion which follon cloeeq, with 
10118 expaneion ot tbe J.ucuap, a det1n1Uon propo1ed 'b7 ur. 
llaurice Leon, and which hal been the lul!Ject ot quite wide 
pulll1cat1on and c 01110ent z 

10oalurce IIIDODC the 1neral 1tatee, 1Dider Section 8, 
.&Miele I ot the Con1U tuUon ot the Un1 ted State1, 11 hereb;r 
detiucl to app~ to and include nery tranaaot1on r6lat1nc to 
the prodllct1on (1nolu41n& but without Umltat1on acriaulture, 
•nntaoture or ID1111DC), proce111q, ret1n1Jic, t~ration 
and d11tribution of aQJ cammoc11t;r or merchandlee of anT kind, 
ue of which 11 not 111Dited to the etate 1n which 1t il pro­
duced, or uee of which occur .. in more than one 1tate, whether 
or not euch traneaot1on take1 place within one or eneral 
atatee.• 

The prcpoeed detini Uon ~ need expan1ion or re­
vie1on. It 11 eugeeted ae one tom ot det1nit1on. The 
Ooncre•• ~ aot by Joint Senate and Bouee reeoluUon. 

!he Prelident laet year 1n a me1eace to the Concre11 
obuned that it hal the power to pr11ene lte own preroptlvee. 
Since then be hal eald that the 5ew Deal leclllat1n p.rocr• 
can be carried out within the fr•nork of the Oon1UtuUon. 
!hat 11 a 1011nd conet1tut1onal polition. It rSM,nl tor the 
Coqre11 to aot in •om• auch manner u I haTe indicated, for 
the i11ue 11 not between• tlie Prelident and tbe Court but be­
tween the Ooqreee and the Court. 

Le1illat1on which attempt• to meet and eatiat7 the 
Court'• viewe ~~~at conform to the Court 1e quite unconet1tut1on­
al and 1111praot1cal legal phtloeopbT, Such aoquleecence will 
defeat the fle::d.ble, compreheneive and practicable provilione 
of the Conet1tut1on and aound pullllo pol107, 

Her will euch action u 11 wge1ted lntriqe 1 etatea 
right.• or atop the cont1.Jmed. operation of the •due proceee1 • 
ol~e ot the Oonet1tution. 

The Oonatitution doee not reaene to the atatee ~ 
right. which they are powerle11 to exerc11e etfect1ve1y. l'ep 
ratea, houra of work, child labor, l1vinc etandarde, farm ... -
kete, trade pract1cea, all affect the national econo~~~r. Thq 
are nation-wide in the ecope of their da1l;r influence upon the 
nation'• marketa, credit and economic atability, 
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The 1 due proceu• cl.&uae 1a a proceclural proYldon. 
The Concreu, by lecielatlon, dettnea due proceu proce4ure 
&d the form ot action to be obeerved to obtain •dull proca111 • 
It complaint ie made by a citizen or corporation that he haa 
not ba4 1 dull proceu•, then, and onl¥ then, doee the Court 
act. .And 1t1 !unction lhould be etriotly liml te4 to tlndlnc 
whether there baa been •due procees•, i.e. etatutor,r procedure. 

·The Court 1e function 11 Judicial, not legielatlve. ':Dle pro-
ceee• hal been dietorted by Judicial interpretation into a 
legal refu&e tor III&IV uneconomic and deetruct1ve tinancinc end 
managerial abuaee. 
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(J.fnttera t o be omitted in Unetype; 
mntter s t o be added under lined) 

SIC. 1. Section 215 of th· JUdicial Code of t he United States ie 

hereby repealed and. reenacted to re!Ul as follows I 

' Section 215. !l!le & 'Oreme Court of the United Stnteo shall conoiet 
- -

of a Chief Justice and eight associate justicen, fl1lY six of nhom shall consti-

tute n quorum: p r ovided, however, the number of junticee mcy be t emporarily 

increased b,y the appointment of nn additional justice in t he manner now 

provided for the npuointment of justicea, for ench juotioe , including the 

Chief Justice , rrho .!ll t he time !ll. the nominntion has :pal'!&e!l. reached the age 

of eeventy- five years , but not more thnn one appointment o:f' an a.ddi tional 

justice ;~s herein p rovided s~H be m"de !B sfte f.!a. ~ calend.nr yel'.r , 

'7hether .Q.!: not fu nomination .2.!: appointment ]2.! octunlly mF~d.e !A sl>id CAlend.c,r 

yepx and ~hen such additional justice , or justices, ohnll ~~e been so appointed 

no vocency shall be filled ceased b:r the death, resi~otion or retirement of 

o. justice , e::"tcent t he Chief Justice , unless the filling of such vacancy is 

necessary to D!lintain the number of oenbers at not leoo thnn nine, .Q.! , unlesa, 

itll".edi~tely nrior to 1111ch deo.th , resie;np.tion .2.!: retirenent , ~ munber gf 

.1ustices ,21! ~ court r.ho ~ reached seventv-five yel'rs gf £JJ.! .!.!ll&ger 

thr-m the nUJJber of ;justices kl. which .!h! Court ~ ez;ceedt1 nine. 'l'he number 

of te~ornrJ l'ppointoents so made shall not , a t ~ time, incrseoe the total 

nwnbsr of justices by more than tl7o- thirds of the permanent meuberohip of the 

Court. I f the number of members of the Supreme Court is in exceos of nine 

not less than tl7o-thirds of the memberchip shR11 conct1tute n auorum, A!~ 

1!1 thio section , ~ ~ "Justice" shnll no t include ,e. Jugtioe ~ hr.s re t ired 

\ 

• 

0 



EXPLIRA1'IOli OF THE R!VISBD DRAPT OP SECTION I 

Certain amendments in the proposed draft are necessary to 

ensure that section 1 w1l.l. carry out the pUrposes intended. These amend­

ments are interlined in the attached draft. These suggested amendments 

bcl.efiy provide: 

(a) The insertion of the 110rds •at the time of the nomination• 

makes it clear that there is no need for the appointment of additional 

justicee unless justices over 75 still continue on the Court at the time 

the nomination is made. 

(b) The expression "has reached the age of seventy-five years" 

is used to avoid the ambiguity in the expression "bas passed the age of 

seventy-five years." It might possibly be argued that a justice has not 

passed 75 until he becomes 75 and a half years or possibly 76 . 

(c) The insertion of the words "for each calendar year (whether 

or not the nomination or appointment actually be made in said calendar year,• 

makes it clear that an additional appointment shall not be lost because the 
. 

confirmation of the appointment is delayed or because the nomination is not 

actually made in the calendar year in which the appointment was first author­

ized. The nomination of an additional justice might be unavoidably delayed 

beyond the calendar year because the Congress might not be in session or 

because a justice may only he.ve become 75 in the l ast month or t;vo of the 

calendar year. The President should not be under the pressure of haste in 

the making of appointments, nor should the Senate be in a position to make 

an appointment lapse by delaying its confirmation. 

(d) It is necessary to make the insertion "unless immediately 

prior to such death, resignation or retirement from the court, the number 
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of justices who have reached seventy-five years of age ill larger than the 

number of justices by which the court thea exceeda nine• tor the following 

reason. ~"'i thout such qns11 fication the advantages secured by the appoint-

ment or the additional justice raay be l Oit. For exat~ple the additional 

• j I J justice may die a month atter w.s appointment, and no successor could be 

a ppointed, although the court is composed exactly ll8 it was before the addi­

tional justice was appointed. Or some other justice under 75 may die in 

the same calendar year, and no successor could be appointed, although the 

proportion of justices over 75 would then be as great a.s it was prior to 

the appointment of an additional justice. Or if a liberal justice over 75 

like Mr. Brandeis should die, resigJt or retire, no successor could be ap-

pointed, and the liberal elements on t he Court \'lould be weakened. 

(e) It is necessary to provide that •the term 1 justice 1 shall 

not include a justice who has retired from regular, active service. • With­

out such language it may be argued under the decisions of the Court that a 

retired justice is still a justice. 

' 
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This plan will not add to the opportunity to 11 beroJ.ize the bench 

by f illing normal vr.cancies through deeth, retirement or resignatioh. 

The effect of 1 ts provisions for shri .nking bo.ck to nine in the present 

condition of the Court will p robPblj'" 110rk out prnctict\lly no merely .!!!!!?.-

sti tutinp; one appointment a yepr under the "age principle" for the norm.lll 

eA~ectnnc;y of one appointment a ye&r by- ~illi~ • Acnncieo occasioned 

throueh reoienntion, retirement or death, 

This raises very rei'~ :Prl'.ctico~ risks over the next two years in view 

of the :followine facts : 

(1) The cases 11hich nill come before the Conrt in the ne;:t end the 

succeeding year clll be nor.er cases (on ''hich the yrenent Court showed 1 ts 

teeth on the last decision de~) end lPbor cases (Waener Act.nnd Bla~~­

Connery Bill) uhlch the new statute prov!.dine; for direct a!)peal 17ill bring 

to the Court n year earlier t~~ hereto~ore. 

(2) After the passage of a SUpreme Court· stntute , Hughes and Roberts 

17111 have no further incentive for shot-gun liberalism nnd rre fnr More 

likely to be nctuated by- impulses of r evenge . 

(3) After E>n.y nsf' ,1ud.ges Ju:,ve been nnpointed by this M ministrntion, -
the Coul·t 17111 have become the Admini strf'tion • !l "nn.cl<:ed court" -- beyond 

criticism ~r the Admihistration. 

Under ouch circumstances , the ~resent form of the proponed provisions 

for shrinldne the Court back to nine m11l:e them exceedingly dnngerous becl\U.se 

t hey mny mnke it imnoss ible to aP,9oint ~ successor on the denth , resignation 

o1• retirement of (a, 11 nn addi tiont>l justice" nnd/or (b) Brnnc,a '.s , Cnrdo:>:o , 
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Stone , or t he succes!lor to Ven Deventer . 

How real the risk 1a cnn be estinated f rom loold.n« o.t o.n oll t oo- likely 

h,ypotheticol s i tuo.tion over the nerl two rears. 

With the O.!JDOint~:~ent of Vnn Devanter ' o auccessor the Court will stand 

ns follows ! 

Conserva tive 

lhghes 
Roberts 
}.[cRayno l ds 
SUtherlMd 
Butler 

Libernl 

Brnndeis 
Cardozo 
Stone 
v~n Devanter 1s auccessor 

Tho.t manns that the nddi tion of lla.ddi tionnl juotice number 1 " before 

October lat 1rl.ll only balance the court until J Mur..r:o,· l , 1938 . With the 

p ressure for shot- gun liberaliso removed from Hughes it will B2i give the 

liberals a working majority. 

l!ow auppose th..~t in the interval from the 0:9ening of Court on October 

lot t o J anuary 1 , 1938 , ~~of Brandeis, Stone , C·•rdozo , Vtm Devsnter ' s 

auccessor or "additional · justice number 1 11 , dies , resigns or retires. Under 

• 
the lan:;unee :9roposed his p l ace could not be filled prior to J .munry 1 

and there Vlill be a conservative l!llljori ty on the Court. 

Su~ose no deaths , retirements or resign~tions hnp~en until Januar,r 1 , 

1938. The Court clll then stand: 

Coneerva.ti ve 

Hughes 
McReynolds 
Roberts 
SutherlMd 
:Butler 

Liberal 

Bro.ndeia 
Ct>rdozo 
Stone 
Von Devnntor 1 n successor 
ndditionnl justice #1 
ndd.i tionnl Justice 1~2 

• 

... 4f • 
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The Court will then have a working liberal. majority of one . Ou.t 

if either ~ or .E!Q. of the liberals die, resign or retire their places 

cannot be i'illed and the Court goes back eithel' to balance or a working 

conservative m£ j or! ty because the Court shrinks back to nine \'li thout al.-
" 

lommce for the number of members still over 75, and no further justices 

can be appointed until additional justice #3 is appointed on January 1 , 

1939. 

Even if ~:r . Justice Suther land should rotire during 1938 there v10uld 

thus be no assurance of a liberal majority during that 1938 . 

It seems very important that: 

(1) The Court should r each its maximum liberal strength as quickly 

as possible because t he crucial years for decis ions Wlder t he New Deal 

are the next two when the s tatutes passed this year 17ill be Wlder adjudi-

cation . 

(2) Because of the accusations of a packed Court and the n ecessity 

for publi c confidence in the new decisions, the liberal maj orities should 

be ns.!!:!:.!:!!! a s possible as~ a s possible . 

Under such circumstances, it would seem that the Administration ' s 

support ers in Congress intended that the idea of one new j udea a year 

for each judge over 75 should not be ~ substitution for but additional 

to tho normal filline of vacanci es in the Court occasioned by the death, -
retirement or resignation of any justice nether or not over 75 . 



' 

SEC. 1 . Section 215 of the Judi.cial Code of the United 

States is hereby repea1ed and r eenacted to read as fbl.lows z 

Section 215. The Supreme Court of the United States shall 

consist of a Chief ;Justice and eight associate justices, tmy- six of 

whom shall constitute a quorum; provided, however, the number of justices 

msy be temporarily increased by the appoin'b:nent of an additional justice, 

in the manner now provided for the ~in~n~ of justices, for each 

justice, including the Chief Justice, who has passed the age of 

seventy- five years, but no more than one appointment of an additional 

justice as herein prov:i.ded shall be made in one calendar year, and 

when such additional justice, or justices, shall have bean so 

appointed no vacancy shall be fil.le~ caused by the death, resignation 

or retirement of a justice, except the Chief Justice, unless the 

fil Hng of such vacancy is necessary to maintain the number of members 

at not less than nine. The number of temporary appointments so 

made shall not, at any- time, incirease the total number of justices by-

• more than two-thirds of the perman.ent membership of the court. If the 

ntllllber of members of the Supreme Court is in excess of nine not less 

than tllo- thirds of the lll81Ilbership shall constitute a quorum. 

As soon as may be, and, in so far as possible, the 

• territory of each circuit court of appeals shall have at least one 

member of the Supreme Court who, at the time of his appointment, shall 

be a bona fide l egal -resident of such territory. No appointment 

- 1 -
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of an additional justice., or to fill a vacancy., shall be m&de tl'all tba 

territory of arr:1 circmt court of appeals baviDg a !M!!!ber of the 

Supreme Court who was a bona tide 1egal. resident of such territor;r 
, 

at the time of his appointment unless the nanber of members of tbe , , _, 

SUpreme Court shall exceed the nunber of circuit courts of appeals. -
SEC. 2. 'lbat Section 345 of TitJ.e 28 of the Code of La'W8 of 

the United States (section 238 Judicial. Code) be amended to read as 

folloll8 r 

11A direct review by the Supreme Court of an interlocutory 

or final. judgment or decree of a di.str ict court may be had where it 

is so provided in the follcndng sections and not otherr.i.se r 

(l) Section 29 of Title 15. 

(2) Section 682 of Title 181 where tb:l decision of the 

district court is adverse to the United States. 

(3) Section 300 of this titJ.e. 

(4) So much of section 47 of this title as relates to the 

review of inter1ocutory and final judgments and decrees in suits to 

enforce 1 suspend, or set aside orders of tb:l Interstate Commer ce 

Commission other than for the payment or money. 

(5) Section 217 of Ti~ 7. {J.!ar. 3, 18911 c. 517, section 

5, 26 Stat. 827;. Jan. 201 1897, c. 68, 29 Stat. 492; Apr. 12, 1900, 

c. 191, section 351 31 Stat. 85; Apr. 201 19001 c . 339, section 96, 

31 Stat. 158J Mar. 3, l909j c. 269, section 1 1 35 Stat. 838J Uar. 31 

1911, c. 2311 secti ons, 238, 244, 36 Stat. ll57J Jan. 28 1 1915, c. 221 

section 21 38 Stat. 004; Feb. 13, 19251 c . 229, section 11 43 Stat. 938. )" 

- 2 -

--~~------------------~----====~~r----

j 



, . 

• 

(6) When arry judge, or court, of tbl United States issues 

an;y r~straining order, decree, judgment or in~ction prolU.bitiDg an;y 

Federal. official., or employee, or Federal agency, or aoy other peraon 

or agency from carrying out the provisions of, or acting under the 

provisions of an;y Federal. law, a motion ms,y be made by the United States 

in the Uni~d States Supreme Court, or an appeal. m.ay be taken by the 

United States directly to the United States Supreme Court to dissolve, 

modif'y, reverse or affirm, as the case m.ay be, such restraining order, 

decree, jud@nent or injunction. Reasonable notice of such motion, or 

appeal., shall be given the opposing party, ~r parties, in such action, 

or proceeding, by causing to be served upon him, or them, a notice 

of such motion, or appeal., and the notice with certificate of an officer 

authorized to execute it contained thereon shall be filed with such motion 

or appeal.. Such motion, or appeal, shall be filed within ten days 

from the date of the entry of the restraining order, decree, ju~ent • 

or injunction by the inferior court. Vihen such motion, or appeal, is 

filed in the Supreme Court it shall be the duty of the clerk of that 

court to forthwith notify the cl.erk of the inferior court to forward 

immediate:cy to the Supreme Court the entire record in t he case. When 

the motion, or appeal, has been disposed of upon request by the in­

ferior court the original papers shall be returned to tbe clerk of that 

court. Vlhen such motion, or appeal, is filed in the Supreme Court 

it shall be given preferential consideration over all other causes 

not of like nnture. l'he right to make such motion, or take such an 

appeal, shall app:cy to restraining orders, decrees, judgments or 

injunctions heretofore, or hereafter, entered or rendered. 

- 3-
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SECTION 3. (a) An additional judge of a court of the United · 

States may be appointed, in the manner now provided by law, and to the 

SSJlll court, for each judge, appointed to hold his office during good 

behavior, llho has passed the age 9f seventy- five years. 

(b) The number of judges of aey such court shall be 

permanently increased by the mmiber appointed theretc under the pro­

visions o f subsection (a) of this section. No more than 

judges shall be. appointed thereunder, nor shall any judge be so 

appointed if such appointment would result in (1) more than two 

additional members so appointed to a circuit court of appeals, the 

Court of Claims, the United States Court of Customs and Patent 

Appeals, or the Customs Court, or (2) more than twice the number of 

judges now authorized to be appointed for any district or, in the case 

of judges appointed for more than one district, for 8JlY such groop of 

districts. 

(c) Three-fifths of the judges of each of the following 

courts shall const itute a quorum thereof: the United States Court of 

Appeals for the District of Colur>bia, the Court of Claims and the 

United Statas Court of Customs and Patent Appeals. 

(d) An additional judge shall not be appointed under the 

provisions of this section when the judge who is of retirement age is 

commissioned to an office as to 'mich Congress has provided that a 

vacancy shall not be f:i.lled.· 

- 4 -
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(e) As aoon as may be the membership of each circuit court of 

appeals shall consiat of one judge from each State included in the 

circuit and in the appointment of additional judges as herein prorlded1 

or in the filling of vacancies, no appointment shall be made from arr:r 
• 

State having a member of the court llho is a bona fide legal r esidant 

of such State unless the number of judges exceed the m.unber of states 

composing the circuit~· 

SEC . 4· (a) The Supreme Court shall have power to appoint 

a proctor. It shall be his duty (l ) to obtain and, if deemed by the 

court to be desirable, to publish info:nna!-1on as to tbe volume, 

character, and status of litigation in the district courts and circuit 

courts of appeals, and such other information as the Supreme Court may 

from time to time require by or der, and it shall be the duty of my 

judge, cl er k , or marshal of a:ny court of the Urrl.ted States promptly to 

f'urnish such infor:nation as may be required by tte proctor; (2) to 

investigate the need of assigning district and circuit judges to other 

courts and to make recommendations thereon to tbe Chief Justice; (3) 

to recommend, lrl.th the approval of the Chief Justice, to any court of 

the United States methods for expediting eases pending on its dockets; 

and (4) to perfom such other duties consistent lrl.th his office as 

the court shall direct. 

(b) The proctor shall, by requisition upon the Public Printer, 

have any necessary printing and binding done at the Government Printing 

Office and authority is conferred upon the Public Printer to ck> such 

pri.ntine and binding. 

- 5 -
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(c) 'lhe salary of the proctor shall be $J.o,ooo per annum, 

payable out of the Treasury in monthly installments, which shall be 

in full compensation for the serrlces required by lall'. He shall also 

be all011ed1 in the discretion of the Chief Justice, stationery, 

supplies, travel e:A-penses, equipnent, necessary professional end 

clerical assistance, and misce.llaneous expenses appropriate for 

performing the duties :!Jnposed by this section. The expenses :In 

connection l1i th the maintenance of his office shall be paid f'rom the 

appropriation of the Supreme Court of the United States. 

SEC. 5. There is hereby authorized to be appropriated, 

out of a:rry money :In the Treasury not otherwise appropriated,. the sum 

of $10010001 for the salaries of additiona.J. judges and the other 

purposes of this Act dur:lng the fiscal year 1937. 

SEC. 6. When used in this acii-

(a) The term "circuit court of appeals" includes the 

Un:ited States Court of Appeals for the District of Coll1Dbia1 

(b) The term "circuit" includes the l>Uitrict of ColUmbia. 

. . . ... 

(c) 'lhe term "district court" includes the District Court of 

the District of Columbia, but does not include the district in a:rry 

territory or insular possession. 

SEC. 7. This act shall taka effect on the thirtieth day 

after the date of its enactment. 

- 6 -
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of the United Statea Rll end•ngerecl bJ' 1Dcreu1Dg bullaoptciee and bull: 

failuree. In tbe abort apace of tbe preTiowJ three aDd one halt 7eare 

tbe purcha.aing power ot the dollar had inoreued about •ixtT percent. 

This aeant that debtore of all !dnde, i.Ddividua.le, aasooiationa, institu-

tiona, corporations, IIWlioipal, count;y, state goYemaente and the l"ederal 

Government itself, were being called on to ~ their creditors 1D oUrrenC7 

worth sixty per cent 110re in purchasing power thaD the 110nST 'llbich had 

been loaned to thea. 

When the debts were original.q incurred, the lender expected 

to get back the 8111118 kind of dollars ri tb approximat~ the sue purchasiDg 
' 

power that he had loaned. The borrower expeoted to ~ back the sue 1d.nd 

of dollars with approximate~ the saae purchasing power that he had borrowed. 

That wae the essential unde.rstanding in eTe'r7 coatract for the r~t of 

I 
monST loaned. 

But on the dq of~ inauguration, -., attapt to collect in 

substance one hundred and suv ceDts for BVI'r7 dol 1 •r owed 1IOU1.d have 

brought uniYeraal banQoppta;r. 

-· J ~---------
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Page two. 

e11tabl111hing and ui.nta1n1ng a dollar of 11table pu.roba111.Dg power. We ban 

brought about pre11ent dollar value which 111 within twent:T percent o~ what 

it wall when the u.jorifir of debt11, private and goTernaental, were incurred. 

All of our legi11lat1on o~ the past two ;rear11 has been &filed at creating a 

currenqy of sound aDd standard pu.rcba11ing power and then Minta1n1ng it. 

In working toward our broad objective, the herican curren07 

was fir11t taken ott what is co..on~ known as the Gold Standard.. Later, 

b7 Act of. Congress and b7 Presidential Prool.aaation, it was re11torecl to a 

gold 11tandard on a ~ferent weight of gold. ! 

The decisions of the Supreu Court are, of course, based on 

the legal propos! tion that the exact tenas of a contract IIUSt be l1 te~ 

enforced. 

Let me for a aoaent analTze the effect of the present decillion 

b7 giving a few 11bpl.e illustrations& 

l'ir11t, in the case or the railroad bondsa Regardless of 

whether maturing bonds are owed b7 a bankrupt railroad or a eolvent railroad, 

the bondholder is b7 this decision entitled t.o deJIIIUld tbat the railroad pe:y 
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Pqe three. 

hia baolt, DOt the f!OOO. which he pa14 ,for the boDd, but - tl690. Yet when 

he bought that boDd he did DOt expect to get a olear net profit of t690 in 

addition to the lnlll of t1,000 which he' h&d inVested. 

It is uncoqoionable, not onq for tbe 1ndividnal inTestor to 

reap IIUah a who~ unearned profit, but also to iapose INCh a bllrden on 

shippers, travelers and stoclcholdere. In fact, 11' the letter of t.he law 

is so declared and eatoriNCI, it would automatic~ throw practical~ all 

the rallroada of the United states into bankruptOJ. 

Second& The principle laid down t~ in the ra1lroad caae 

applies to every other corporation which has gold bonds outstand1ngJ driv-

1ng liiAD,Y another huge enterprise into receivership! It must be applied 

likewise to the obligations of totms, cities, counties, and stateeJ 8Dd 

these units of goTerlllleDt, now worldng brave~ to aeet 8Dd reduce their 

debts, 1IOUl.d be forced into the position of defaulters. 

Third& Coneider the plight of the individual who is blq1ng a 

hoae for himself and his f~ and paJing each 110nth a specified sua rep­

resenting interest and reduction of the 110rlgqe. If there is a gold clause 

in his 110rtgqe - - and 110st 110rtgqes contain that clause - - this decision 

would coapel h1a to increase his pqaants iRf, each .onth f'roa now on, aDd 
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perbape to pq fl1f, mre on eGM pqllellta al.r..q Mde. 110M owners, 

whether ciV workers or fiU"'Iers ooul.d aot Met such a d ""· 

Consider now the other two decisions relating to goY61iiii61lt 

obllgatione on gold notes, gold certificates aDd gold clauae bonds. An 

old laW came to see 11e the other da;r. She is dependent hea~ on the 

income trom govern~~ent bands which she owns; end her total income is about 

$800 a nar. She OWDB tlo,ooo ot govel'DIIellt gold clause bonds. Under this 

new decision she would be enti.tled to ask the Tre&fN1'1 for $16,900. Being 

the right Vpe of c~en, she volunteered to tell 11e that she does not 

consider herself entitled to 110re than the $10,000 which she had saved and 

invested. 

The actual e~orceJIB!lt ot the gold clause againat the Govern-

ment of the Unitfd '.states will not bankrupt the Govenaent. It will 1D-

crease our national debt ~ approxiaat~ nine bllllons of dollars. It 

means that this additional 8UII IIIUBt eventua.I.4 be raised by additioDal. 

taxation. In our present maJor effort to get out of the depression, to 

put people to work, to restore indust17 and agriculture, the .:Literal 

• 

enforcement of th1a opinion would ..t.. ol\)retard our ettorts, but would put 



Pqe tin. 

the Gowu rt aud 1251 000,000 people 1Dto m 1D.t1DJ.te:J,- .,re serioua 

econa.tc pHght than n haw ;yet uperiroed. 

1"1nall;r, I again call attrtion to the tact that the total 

ot debts secured by contracts conts1n1ng a gold clause .IIIIOUilts to at 

least one hUDdred b1lllon dollars which i s a ver'T large proportion ot 

our total propert,y value of all kinds. To aeet this contract debt, there 

exists 1D the United States a total of about eight and one halt b1lllon 

dollars of gold and 1D all the rest ot the world - - Europe, Asia, Africa, !us-

tralasia and the Ame.ricas - - there is not 110re than twelve b1lllons ot 

dollars 1D gold. 

I do not seek to enter 1Dto an;r controverq with the distill-

guiehed ••bers of the Supreae Court of the Un1 ted states 11bo have JlU'-

ticipated 1D this (aajori1i1) decision. The;r haw decided these cases 1D 

accordance with th.e letter of the law as the;r read it. But it i s appropriate 

to quote a sentence from the First Inaugural Address of President Lincoln• 

WAt the saae tiae, the candid citizeo auet contess 
that if the polio;y of the government 1 upon vi tal qusstions 
affecting the 11bole people, is to be irrevocabq fixed b7 
decisions of the Supreae Court, the instant the;r are aade, in 
ordin&r'T litigation between parties in persooal actions, the 
people will haw ceaaed to be their own rulers , ba"fing to that 
extent practicall;r resigned their fDVIIl'DIIent into the bauds ot 
that eainent tribunal•. 

I ,./ 
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• It ia the dutiT of the Ccm&reaa &Dd the Preaideut to protect ' 

the people of the United States to the beat of their abUit)<. It ia 

necesa&17 to protect thea troa the uDintended conatructioD o~ 't'Ol.unt&17 

acts, aa nll aa troa in~lerable burdens iJ\~olUD~ iaposed. To 

stand idq by and to penlit the decision of the Supre.~ Court to be carried 

through to ita logical, inescapable ooa.cluaion would so imperil the 

economic and political securi1if of this nation that the legislative and 

execu.tive officers of the Governaent IIWit look bqOIId the narrow letter 

of contractual obligations, so that the7 ll8iY sustain the substance of 

the proaise or1g:tnal17 aade in accord with the actliSl. inteution of the 

• • 
parties. • 

For value received the 88111e value should be repaid. That 

• 
is the sp1rit of the contract and of the law. Every indJ.vidual or corpor-

ation, public, or private, should ps;y baclc substantial.lT llhat th81 borrowed. 

That would se• to be a decision in accordancw nth the Golden Rule, with 

the precepts of the Scriptures, and the dictates of c~ sense. 

In order to at~ ~~aonable end, I sbaJl 1=edi•tel.T 

take such a tepa as 1119' be necessai7, by proclaaati.on and by aessage to 

the Congress of the United States. 

\ 
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ID the M&Dtilae, I aalt ""1'7 1Dd1T1dual., f1Y81'7 truatee, eteq 

corporation aDd en17 bulk to proceed on the usual course ot their hoDorable 

and legitiaate business. Thq can rest aaeured that we shall C&lT1 on the 

business ot the cOUDtr,y to.orrow just as n did last we~ or laat 110nth, on 

the same f1nano1.&1 bas.is, on the saae currency bas.is, aDd in the SlUM rela-

tionsbip ot debtor and cred.itor as before. 
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!'he ortc:tu, court bm (s. 1392) waa reoo.m.tted to tbe SeDate 

Co.S.ttee on tbe Jud1ciar7 with iutruotiou to that Commttee to 

report a bm tor the retor11 ot tbe judiciarT within 10 daTa· The 

country awaited with bated breath tbe reiiUlta ot tm Co1Ettee 1a 

labors, .. .,...,ng that n would ban betore us tor coneideration 

some detiDi te proposals which would •ter1al.ly illpron the organisa­

tion ot the Federal judiciary, el1mdn•te some ot the teobnicalitiee 

and dela7e, expedite the transaction of bueineas, and help do &'ft7 

with congestion. 

When the new meaeure was reported out, a.tter everyone wae giva 

to UD4eretud that epocb-wldng retoru were being dratted behtnd the 

oloaec! doors of the Co..S.ttee, we hnnec'iatel7 tarDed to the «n"'M-

tion ot the outoome of ita labors. The ~product that reaulted 

troll the prod1cioua ettorta ot this P'Oup waa a gran c!ieappoint.nt 

and oonrtnoed eTC'J'Vne that the -where ot the Comttee an eithllr ' 

umr1ll.1ng or UD&ble to dertse real bproveMnta. 

In hie ••NP to Coagreae, the Preeident on J'ebruar7 Sth 

recommended the adoption of measures to elillinata congestion ot the 

oalendare ot the J'ederal courteJ to u.lte the jud1oi&r7 .are elaatio 

b7 pronc!ing tor temporaey tranatere of oirouit and c!iatrict JUdp• 

to tboae places where J'ederal courts are .aet in arre&riiJ to tlzmieh 

the Supr.- Court practical aeeietance in euper"fieing the cODduct 

> ot buaill8aa in the lower courtaJ and to el1wdn•te iJwi,luqualltT, 
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1Dloerid.DV Uld delq Dotr ai.U.C in~ deterldD&Uon ot ooutita­

tioul que1ticma iuol'ti.Dg Federal natutee. the Attoru:r Qneral ill 

h11 letter to tU Prelident wbioh ne &!muted to tb. Prelident '1 

••IIC• pointed out that •dal&:r in tM ed.Sn11tr&tion of juetioe ia 

tM outeteM1ne defect of our Federal judicial a:rata. • Be turtber 

•tatecla 

·~ nil 1e a grow1ne one. The tve1Mel of tU 
oourte ie 0011tinuall7 1ncrealing ill TOlu.e, Ulportanoe, aDd 
oollpl.aiv. 'l'he a'feraee cue load borne b;r each jw:lp hae 
grown nearl:r ~ percent eilloe 19lJ, when the Dietriot oourte 
were fir1t orpnised on tha1r preaent balie." 

The Attorney General turther called attention to the f'act that the 

mere creation of' new judicial poeitio111 i n speci.f'io circuite or die-

tricte would DOt be eatiaf'actor;r. Be eaidr 

"'!'he ref'on ebou1d be ef"teotuated on the ballia of' a OOillie­
tent e:rete• wbioh would rmtallse our wbole judicial etructure 
aDd auure the aotirtt;r of' jlldp1 at ple.oea wbare the aoO'UE­
lation of' buailleae ia greateat. .U ooq.,tion is a 'fa17ing 
f'aotor and oannot be f'oreeeen, the 1711tea lbou1d be flu:ible 
aDd ebou1d perld. t the tuporar;y a .. i gn•nt of' judge a to 
pointe where the:r appear to be aoat needed. '!'he newl7 created 
p&riOilllel abould CODetitute a 110b1le f'oroe, a'fd.lable tor 
nrrtoe ill u;r part of' the co=tr:r at the uaipaent aDd 
direction of' the Obief' Jutioe. A f"'anot1oDar7 ld.ght well 
be created to be lmown ae proctor, or b;y eo. other IIUitable 
title 1 to be appoillted b;y the Supra• Court ana to act UDder 
ite direction, ohareed with the dut:r of' oont.i.Jmoual:y ltMp1.Ds 
1Dtot~ &I to tbe etate of' Federal judicial bua1n.,e tlzroueb­
out tbe 1Jn1ted statae Uld of' aeliatiDg tbe Obief' Jutioe ill 
assigning jlldpe to pr&IIJ1U'e areal. • 

The Attoru:r O.Der&l ooDCluded b:y etatiq tbat •to epeecl jutioe, 

to briq it witbill the reach of' e'fer;y oitisen, to tree it of' unneo­

elllary ent&Dgl.e•nts and delaya are pr1ar;y obl.igat1o111 of' our 

Oo"Yerlll*lt •• 
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(II. a. 2260) wbloh wollld han pezad.ttecl tbe .lttorDe:r Oeural, •• 

a •tter ot richt, to be beard iD printe llt.lpt.ion iDYol"filll ~ 

oout.itut.ioD&lit;r of •ct. of Colli"••· !he .. DdMnt wipes out the 

au-ere BUl and nbat.itu~e a ditt.rent ... INI'e dN11na with~ 

followi.q poiDtar 

(1) A proviaion for dlnot appeals troa the diatriot oourte 

to the Supre• Court iD certain ~sea inTol"filll the oonat.itut.ioD&lit,. 

ot acta of Congress. 

(2) A provision tor three-Judge courts in suits to enJoiD the 

entorce•nt of Federal statutes on the ground of alleced unoonati tu­

tioD&li t:r. 

(') .l provision tor an increase iD the aubaietence allowance 

ot J'lldpe wben awq trom their hD• circuita 011 districts to $10.00 

a dq. 

(4) .l proTiaion wbereb7 the .lttOru:r General, iD oertaiD inatances 

and UDder certain lU:I.tationa a:r inten&De in oases iDYol"filll the 

oonatitut.ioD&lity of acte of Coagreee. 

(S) A proviaion tor slight, 1.naign1fioant oh&Dpa iD the 

preHnt law perad. ttiDg •••' gn•nt of district Judpe an:r troa 

their diatricte. 

The first three poiDte require but little dlaou.aion and •1 

be qui~ d1epoHd or. 

• 
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fte tiret pro'riaion so •ld paud.t the Oo..a• at 1D all -. .. to 

wbioh it ia a ~or to -.Jd.oh it hu· baeD peulttad to beo.• a 

JlU't7 &lid 1D whloh u acto~ CoDgrNa baa liM11 !leld 11D00Utitut1oul, 

to 8JIPMl d.inotl:y fJou the cliatriat COiii'li to the 8upr- Court, 

U:lppiJtc tt. o1roait Milt t; o~ appul.a. Oil tbla po1Dt, tt. Bill woal.d 
, 

reetore the law u it aiatad prior to the .lot ~ lebnar7 13, 1925. 

'!'he aeooDd proviaion prescribes thre6-judce courts ~or t he 

detaraillatioll ot IIUits to eDjoin tbe enforca•nt ot a J'ederal atatute 

on the srounct ot ita alleged unconatitutioD&llty. Thia ia no novelty, 

tor thre6-jlid&e courts are now provided t or the deterlllf.nation of 

auch caaea iDYolviJig the conatitutioD&llt:r o~ a State atatute. 

All that would be required 1a to interpolate in the exiat.iDg 

statute on the aubject (tJ. s. C, 'l'itle 28, aeo. 380) tbe worde 

"or tbe United statea" a.tter the word •atate• on each occaaion in 

which i t oocura in the firat aentanoe ~ the .let. 

'!'he third prortaion 1a to inareaae the aubaiateDCe all..o11ance 

ot J'ederel judges when on duty away from their bo• circuits or 

diatricte. Ho one objects to this. 

The beart o~ the bill is in the fourth aDd titth po1Dta. The 

f ourth relatea to perllltt.iDg the GoT8l'DIDIDt to be beard under 

certain conditione in priTate litiption iDYolviJig the conetitu­

tionalit:r ot !'ederal atatutea. ..,..,....... 
The ratora which tb· P=aa1 da·•·• p?nr~opoaed iDYolTed the 

granting to the OoTVJIIIIInt ~ the absolute right to be beard i n 

printe litigation in which the T&lidit:r ot a Federal statute was 

cballenged. It waa deued of the higbeat importance that printe 



_,_ 

11t1pnta, •• tllq ban floequutJ.T doa ot lata, llhould not be pel'­

llltted to litipte tbe coatitutioDalltr ot the law ot the l.aDd with 

tbe Gonn!Mnt •t.""' nc b;r aa an idle and hel.pleaa apectator. The 

Pr .. :ldent'• pl.aD required tbat in IRlCh iDat&Dce• the £ttoruy Gueral 

be notified aDd tbat the ao..ra..at be euthor:l.sed, without becoii1Dc 

a party to the nit, to be bMrd, to pr .. ut ertdence aDd to .U:e 

argu.enta. 

The Colllld.ttee Bill approaohe• this dittioult probl .. in the 

most extraordinar;y fashion. The heart of Section l of the Bill i1 

found in these word11 

"The Court •ball upon a ehowillg b;r the Attorney GenC'&l 
tbat the tJnited States has a lepl interest, or ~han 
a probable intere1t, pend.t tbe tJDited States to intervene 
aDd beoo• a party tor pr .. entation ot eT:Iden09 (it ert­
dence is otherwi .. reoeinble in such suit or proceecH ng} 
and argu.ent upon tbe sole question ot the conatitution­
ality ot IRlCh £ct. In &!IT INCh suit or prooeecS:Iug the 
United States •ball be subject to tbe applicable prortsione 
ot the law, bave the righta aDd liahiliti•• of a party to 
the extent neoea8&1'7 tor a proper presentation of the 
facts, and law relatiug to the constitutionality of auoh 
Aot. 11 

It will thus be aeen tbet tbe uendMnt completely derttallsea 

aDd det'eate the orig:I.Ml purpose of the I' I 5 ' ' plan. It 

f'urther appears that in orcar to secure a bearing, tbe Attorney 

General IIU8t uke •a ahorlllg• tbat the thlited States •baa a l epl 

interest or •Y bave a probable interest, eto. 11 The slightest 

reflection indicates that this does not give the Government &!IT 

right whatsoever that it does not already possess . Indeed the 

Govern.nt or any priT&te :l.nd:I.Tidual, 11Dder u:iatiug law, baa a 

• 

l 
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richto too aJ44-oaob ~ J'edaral Court ad uk too be -.de a JIU'V 

v.pcm U. •bowi.Dc "that it bu •a Jepl 1Dto.Hat or ~ban a 

proba~ 1Dto.Hato• 1D ~ •tter UDder oon•1derat1on. 

n. clitficral.t)- blretootore baa beeD tbat 1D quations iDYolrt.Dc 

the ~dity of a natv.toe raiaed 1D lltiption 1D wbioh ~ Gon.m­

-.nt wu uot a per-ty-, it na impoaaible to abow a lep.liDtereat 

whioh ~ courts woUld recognise. For this reaaon the Pr .. ident 1 11 

plan -.de it wndetory that the GoTerDMDt Should ban the right to 

be beard, to preaent nidenoe wllere the oonst1tut1o~ity of a atatute 

ns 1Dvolnd, upon the theory that the Gonr~~~~~ent ill deeply 1Dtereated 

1D the -.intenance ot the laws enacted by the CoDiX'eaa and that auch 

lawa should DOt be atrioken down by &Ill" oourt w1 thout a Maring 

granted to the GoTerDMnt. 

Under the Preaidant I a plan ~ GoTU'Jl1181lt would baTe a right to 

iDterTen.e. UDd£- the aubatitute plan the Gonrn.ant baa no right 

to iDternne unless it ill able to ake" a ahollliDe, which wnifeatly it 

ia unable to ake. The bill ia a beartlaaa betra;yal. ot a T1 tal 

1Dtereat ot the people ot our countey. 

The aect1on referred to goea at1ll further and prooeecla, by~ 

plication at leaat, to cv.t down the power ot the GoTerJlllellt rather 

than to ctelld it becauae it proTide& tbat 1t the Oonruent is 

tortuu.te enough to be able to part1o1pate 1D INCh a lltip.t1on it 

-.y preaent e'fidenoe and arg~m~nt rtupon the aole quaation of oonsti tu­

tionallty ot auoh J.ot.• Undar u::l.atiDg law, 1t the GoTerDMDt ill able 

too beoo• a party to the lltiption it woUld be entitled to be heard 

1 
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DOt OJil.T oa ~ oouUw+Joneuv ~ nob Statute, bat upcm ~ 

otm quatioa afteot..iJII the richte or ~ ~ tile ~1:ted stat-e. 

The 1'utU1 t7 ~ tJ. Bill in tld.e nepeot ~ be 4e•utnted 

b7 a oou14eraUon ot the prooeM1ng ~ucbt in tbe hcleral Court 

ot l!&lt.iiiiOl'e to teet the ooutitutioD&lit7 ~ tJ. Public UtU1t7 

IJoldh\i Co~ Act. GoTex~t oouneel ne permtted to appear in 

tbe capaoit7 of ud.cua ouriy and na able to u:poae the colluain 

character of tbe litigation, tbua 4emonetrati.Dg the existence o£ what 

llll7 properl7 be called a conepirac7 to secure an adjudication f'l'om 

tbe courts on the ooneti tutioD&li ty of a atatute in a caee where 

both parti.ee nn triendl.7 and there wae no real oppoei tion between 

the11. In that caee eld.llent counael, retained to argue in support of 

,. the unconetitutionallt7 ot the etatute, !o~ represented a client 

whom he had neTer ut until be wae introduced to him in the court 

room upon the ar~nt. All tld.e ne ebown b7 GoTenment counael 

ae ud.cue curiae. This bill, howenr, would l.iml.t GoTern.nt couneel, 

in euoh caeee as the7 were perm1 tted to inter't'ene, to pnaent evidence 

and &riUJIIInt upon the ao:J_e question ot ooneti tutionall t;y. The 

CoiRittee in d"Hq with tbaee •ttere baa shown a collplete diereprd 

ot the iseuee inTolnd, and ite action oODetitutee a coJIII].ete failure 

to recognise and cure the e't'il which it bu eought to correct. 

The tittb branch ot the preNDt proposal relates to .. signing 

district judgea tellp0Hl'il7 aW&7 from tbeir bo• diatriote. Ho such 

pro't'ieion is included in nepect ot oirouit Judce• in eplte of the 

tact that the cirouit courts ot appeal are t'requenU,. in need of 
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eiwi ler relle~. UDder exietiJig law (S.OtiOD l! of tbe JwUcial Code, 

U. s. ~. Title 281 s.. 17) the Senior C1rcu1t Jqe ~ uaip a 

diatriot judge ot 1.117 dutrict rtthiD tbe oirouit to act tewporariJi 
' 

aa district Jude• 1D &IV other district 1D the, sue o1rcu1t. The 

Chief Justice of the United states mq aaa~ a district judp to hold 

district court 1D another cirouit with the consent ot the Senior Cir-

cuit Judges of both circuits ccmcerned. It 1a proposed to re-enact this 

law with hard.4" uq- cluulge, 1D spite of the tact that it baa never proved 

adequate 1D practice. Bo one persOD has been charged with the dut,- ot 

keepi.ng 1D touch rl th the ~ous Districts to deteraine whether or not 

the,- need aasietance and to aacertaiD what judges -..re .tree to s lr'nt 

temporar~ outeila of their districts. ~ judges han not been d1a-

posed to accept such aaeigDments. The assistance gained from the oper-
• 

ation of this law baa been but sporadic and inadequate. 

If 7011 rlll turn t o pages ' and 5 of the report of the 

COIIIIIittee, ironically termed the "Refol'll of Judicial Procedure• ,-ou rlll 

f iDd the section 1D question. It is a Terbatia reprint o~ Section l! of 

the Judicial Code except 1D the followi.ng perticulara • 

.1. The word •neoesaar,y• appearing bef;ore the word 
•absence• baa been deleted. 

Under t he exiati.ng Judicial Code, therefore, the section ne applicable 

whenever a~ district j udge, b,y reason of •uq- disability or necessar,­

absenoe• is unable to perform his duties. Under the rerts~on, the 

word "neoesaar,y• diaappears and apparent~ uq- absence, whether nee-

essar,. or unneoesaar;y, brillgs the statute into being. The far neep-
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iDe CcmaequeJlce of this ch&Dge ..:r well be 1alc1M4. 

B. The word ·~· u appeara in t~ pl&cea in 
th8 a:i.tiDg law, hu been da\1"ed &114 the 
word •aMu • wezted. 

In one pl•oe tM origiDa.l l&Dguage -• that 

•the Seni.or Circuit Judge .BL it in his Judpent 
th8 publlc interest requires• 1 des~te a dU­
trict judge to BarYe tuporarilT a~ troa h1:a 
home district el.sewhere rlthin the circuit. 

In another place the origiDa.l law provided that 

•the Chief Justice !!!!1, it in his judgiiiiDt the 
public interest so requires•, uaign a district 
judge to serve taporarilT in a diatrict located 
in another circuit. 

In each instance the ward •ahall• has been substituted tor the word 

·~·· 

• • 
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Wh&\ etfeot tbe deletion or tl» 1I'01'd --r' aDd tl» llllbeti tution 

ot tl» 1I'01'd "•ball• •• aappoMd to baTe we lean to the Oow1ttH 

to nple1n• 

1JD4er exiatiDg law the .Judge -.7 do a certain tld.llg it in b1a 
• 

Ju.q.nt the publlc interest ao requirea, and UDder the alteration 

he aball do a certain thing it, in b11 judpant, the IJ'lbliC interest . 
eo requires. It ia, of course, •n1feat ttat the two sentences mean 

precisely the aaae thi.Dg. In other worda, the change ia not a 

change at all.. It altere a word but leaves the meaning unaltered. 

0 . The only other change 1a at the end of the Section 
where it 1a required that ~ aaaignmenta and desig­
nations IIBde UDder tbe Statute eball be filed in the lld.n­
utee of the Slipre111 Court, -

a perfectly innocuous prortaion. 

'l'he net result of all. the f oregoing talderal ie ttat n are 

jut where we started .jt and not a peg1e advance baa been IBde. lot 

a proble11 baa been solved. !lot a th1Dg baa been done acept to 

reoo .. Dd the re-eD&Ct.nt ot exiati.ng law. It the whole performance 

na uot eo preposterous, it would be laughable in the utru.. 

'l'he neceeeity of a real fiaibility in our judicial 878te11 to 

meet the needs of the 'fal'iaue localities •• t1»7 aria• ie totall7 

ignored. EYen the alleged UDderatan.diug between certain .. bera of 

tbe Co.t.ttee baa not been carried out, tor one ot the objeote wae 

to prortde tor en inoreaee in the judicial personnel where need aiata. 

Iuatead of .. ung the need, we are told in the Repon of the Co.S.ttee 

that the Attorney General in ioliaboJoation with the .Tudioial Conference 

1e to be requested to report to the Congreae at ita next session aa 

to the state of the dockets at the places where additional judges 



. . 

-10-

are anc1... !be 0.-itMe aqa that •it u 110\, at the pr•••t tiM, 1a ,_.. 

.... iGD of ntnoi.&~ Wonat.ica u to ~ or 'Jtt•• fl6 ~ dooat., • 

the o-..RiGD of lm•'a•• ill the ftriou dletriot. ..S o1rcnai.t. ~ 

t~ 111l1W 8ta-, to ~ 1A a 11qle bill, t• tho oreaUaa of ncb 
• • 

neoNIU7 llddit' oael jlldpl u ooaditiGDI ~ ..rraat fir cRhorU.. • 

l'all 1Atonatioa u to the state of the c!oolteta ill oech of the district. 

ia ill tho PIIIINaioa of the ~t of Jutioo, &D4 u aft1leble to the 

Coagrua fflr tho ylr1ng. I.ut -.rob <me ot the -.bc'a of the .T114ioialT 

COIIIIittoo •ont ao.t a letter to the 101liflr jqo of oach diltrict &114 pthered 

1Ator-.tioa aD thU nbjoot aD hU CJIIIl acCIOUDt. U nfti.oiiDt Jat--.ticD 

11 not DOir an1leble, it nne 1d.ll bo. hd Tet w are told that DHCled 

ac!diticma to the judicial pcaCIIIAol .ut be ~tpoDed fflr aother ;rar. 

!he dotoot 1A the m.u.n, l)"etiea llbich tho PrN14at '• p1aD aoa,ht 

to ... ,,bed to do with coqNticm 1:4 the J'oc!c'&l o-n.. It. u acmowledged 

that callgNtiaD m.u. n hu elw;ra MID ]mom &114 oaq a:tir..Ut. haTe 

denied it. It u rotr•M•g to filld that the C.-itMe Bepcat &Okuowlodpl 

that hC'o 1a an .n1 to be doolt with. The Proaic!•t.'• plea propo1od to 

recognise tho olrfiao.a tact that ccage•tiGD u a ftri&ble factor. It~ 

exist for aU.. at one plaoe aad the be u.rod 11p, ~ 1io reappur 

in another •. It u wn1fo.tq uuoiiDtitio to appomt a pal'IIIZ1ent jqe 

to clear 11p a ~ ooapltiOD. Ia IOM diltriot. coap1tiOD is 

habitual, 1A othC'1 it 1o ~. U a jqe 11 appointed fflr lito to 

clear 11p a t.-porar;y ooa41t1cm, wbat ~iaD 1d.ll u portora, after that 

patpon 1• ach1.-n4f llhat u nooc!_. u nmbwv. What 1a needed 1a 
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fallhion to ah1fi j'lldp1 troa the pl•ce1 wblre the7 AN baotin to 

the place• where the bwd"•• ot the ocnart1 11 accm••leted. To nate 

th:la propoeitiOD ia to nate a Jll'OPOIIitiOD 10 obnou, 10 lelf­

ertdat that it i• •••ins that &D;f 1Dtel.l.ipnt periOD hu bee 

f011D4 to da;r it. The Prellident•a plan dealt with thia que1t1ou 

1D ney effeotin fa1h1ou, - it prortded for a fiu:ible 171tea. It 

-.de pronllione for the mvi.Ds of judges troa oue place to uother, 

eo that the lm11ueaa of the 7ederal courts might be promptly attended 

to. It eafe-guarded these meaeure1 by pro'rl.d!Dg for a Proctor, who 

would atud:r the coDdition of judicial buaiueaa, keep coDatantl;r 

abreast of the situation, alld ad'rlae the Chief .Tuatice who waa to 

have the poww to il~ua the ueoe1aaey orders. The a:ratea waa 

'11Dder1talldable, reasonable, aDd received the appro'f&l of the 

.a.eriO&D Bar Aaaociation 1D ita reteralldWD vote on tbe quaation. 

The Collld.ttee, however, abeMone the 1hple and workable propoaal 

and b&Dda ws, u 1t it were IWif, an already exiJitiDg pronaion 

of the law reenacted alld •mmod1 tied 1D &D;f 8188Dtial •nnn. 

The ~Ugpltion ba1 been ~ that azs:r atteapt to altar the 

report of the eo.nttee would be a breach of faith 1D 'Yin of the 

allesed '11Dderlt-M1ng that aoaeoue bad with 10•body• It ~· 

1Doonoeinble, however, that azs:r one, at arq tiae, o~uld have ooo­

teaplated or fore1een such a wretched perfor-.uoe aa the Coaaittee 

bill. IYeu 1t tb.e Ullderatam1ng u:iated, it -.t ban beau an 

Wlderatandfng that there would be tangil>le reaul.ta &Dd not auoh 

a prepo1taroua product a a baa ~ put forward with the claim of 

compliance with an UDderetam1ng • 

• 
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-.o oMnp iJl the Sllprua Court. lo Proetor. lo 
roYbg judpa. In judpa on the bade of need, not ap.• 

' The product ot the eo.nttee is • COilplete 't'iolation of the 
I I 

alleged ql'MIIIBnt, eTen 1t it uiated. It doea not deal at all 

w1 th nn judge a on the baaia or need, or IUI1' other be.aia. It 

aide-tracks the entire question. It is inept aDd ineffective, 

even to the point of being ludicroua. 

The CollE. ttee doea not favor a bl anket bUl tor addi tio.nal 

judges. It prefers the old way or appointing them and so postpones 

the whole •tter to the next aeaaion of the Congreea. This is an 

&llllllling ooncluaion in 'f'iew of the fact that the Court BUl was under 

oonddc'ation by the Senate Judiciary Collllllittee for a period or 

five 110nthe. The Colllllittee had available to i t , not only tbe 

reports of the Judicial Conference, bllt an abundance or •terial 

conoerni.ng congestion or the varioua coln'te prepared by the Attorney 

General. 

Mon1f .. tly the Coalttee, in de•Hng with thia wbject, 1t it 

thought upon it at all aDd that ia to be asll\liiiBd, ran into the 

I 
dirrioul ties whicll are ·alwaY'S inherent in provid1 ng a nuaber or 

I 

additional judges for apecitied diatricta aDd oirouita. Practical . 
dittioultiea in IIUOh •tters h•med1atel;y aocnwrlate. JealoWiiee 

and ditterenoea of opinion arise and great dittioultiea 
1
are 

encountered. 

~ . 

I 
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.&ll of Wa tbe Premdat•a plan ea.U;r aTOided b;y wk1ng the 

appoj.ntaata auto•tio ·~ certain glnn ooDditiona ariae. 

It na one ot tbe merita of the Preaident•e plan that it aTOided 

tbe Tflr7 ditticult;y which has now bogged down the work ot tbe eo­

lld.ttee. The report of the Oolllllittee as a whole 1a a pitiable fiasco 

and 'aboul.d not receiTe the approTal of the Senate. 

The .otmtain labored and brought forth a mouae. The entire 

nation awai ta 11111Ch needed reform in our judicial a;ratem. The people 

ask for bread and we give them a stone. Better no bill at all 

than this abortive attempt to introduce a few lld.nor detailed improve­

menta in judicial procedure in 8ll81fer to a demand tor real reform. 
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tn the •• "*f' DOW ~ tor tbe appo!ar• ·~ of ~. 1!or eech 

jutS.ce1 bel"'""' the Qdet Jwrt1ce, 111» bu Jill It d toe eae of 

G0¥6Dtij...tivo JVnre, but oo .ore t11an ooo appo.fnt-.ut of aa 8iddit.1oDD.l. 
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or ~ of a ju8Uoe1 ea:onpt; t.be ttdef llsetice, ~sa the 

f1111ng or·IIUCb -~......, 1a ~to -.sutain the-~ of here 
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of • addltif tJI ~ 01' to 1Sll a ft I "a' 1 .. ,, M _,. 6oc tM 

~of_, ..s cult osu\ ot u 1 1• awdac a ... ._ of U. 

r s w Oowt.,..., ._ a IIODa Acle l•:r' ad t att ot .ta 11 a1tloz7 

at. the~ ct IWt tt> ;Sz' .~"""' • I ar ef P•• of tbe 

ac. 2, u.t ~ J4' ot llfl• 28 ot u. c.ct. ot r- ot 

tile 02l-.ltt.at. (JJc11• 2)8 .h'fo'el Olcla) lie I I 'If io ... N 

lbDaas 

•.i d1Net IWdew bt tile --· Cwtto ot- S&rtt ,, ., .. , 

or ttaa1 ~- J •t tr dNtw ot a ~ eoa:rt. _, 116 1114,. 1 a lt 

te eo ~ ~ tbo Ml.Src ~ ad~ rt a.wi.Jta 

(1) ~ 29 of Ut'le 15. 

(2) ~ 60:2 ~ tttlo 181 .._. tM • JltiiGb ot t.z. 

~ oowt; ta 4jld::c• t.o the tlaS.W ~-. 

()) llotir;G Jib ct u.s. tt.u.. 

(4) 8o .ah of ~ Ill 0: thia tt.U. u ftlaiiH to t.be 

Ndw ot W.Clu at a:r IDd dne' 3' 'c &.. .ad 110 u• SD nlw to 

~. • .... ..,,, • • .... w 'aN ot ta~a w i'u•• c .. . 

0 j ..s. otlllr .. lw \Ia jMJ .. ~~~~ , I 

- (5) rutotuw %1.? ot t'SMe?s , (11at. " ~. C. 5171 ..U. 

'' a6 ltd. •• -. ao, '2JIITI, ~ &e. 29 ltd. GIJ •· u, 1900, 

0. 191., tiiCUtlil 35, lJ, Mat. S5J ltpr., 20t 1900, 0• m, II J1b 86, 

JL Dtat. USJ loler '•· U091 o. 169, ~ 1, " etMt 838J .._. '' 
1911, 0. .231. .u .. , ~. ~ ~ &tat. llS'7J -. :v, 1915, o, 22, 

aeottoa 2, 33 stat. ~ rob. u, 1S\U, o. 229, ~ 1, ~ at.t. cna.>• 



, 

'. 

. . . 

(6) .._flll7 ~~or~. ot tMIHteclitlde• 111 •• 

l'ederl1 ot.tJ.c.W. 1 or ~~ or hdlra1 IJ rq, • en,o ou.r JiW1Gb 

• ~ flaa ~out tbe p:ot1ai"DD ot• or eottDe w tr U. 

jdtlatnal $1 arq hdwalla, a .tSaD -, a. _.. bT tbl tld.t.ed statu 

1a ibl WW Statea 814*. t:(r tbl 

llort .. d stet. ~ io the tld.W ._.. I ; ; Oaa: tt t.o "' lw1 

.,.Uf¥1 z ...... or atnm. u t.be oua _,.a., .-oh Natrdn11ng os 'or.-
' 

• • .._ 3nte••t; • ~ 'n• •rl• ...uoe fd .-Ia .una, or 

*li •al, ""'" be BiWD tbl«oppcng JU"tir1 or pari.tM1 :in .cb ..uon, 

or ~ IHJu'1ng, b,r cauB'ne to be euzved vpcG hSa, or t.a.a, a not.toe 

of IUCh .rt.!tm, or apt"N' 1 ·f&1.14 tbe DOttoe ..S.th oert.U1ect.e at c ott.icer 

o.r ·liP; ta' · Sucb .u=, or 1W I a'1 et.ll M ftJ..S .t.tb!n tc dqa 

ba the daW ot tbe enb) ot tho l'Wtze1n1ng llt'dc1 dnN01 '' 'c &t; 

or ~ b.r tbe ~r ORrt. 11*1 8ll:b .uaa, or •n n3.1 it 

. ' 

fS'.-' Jn tb1,¥u 1 Oout; it*" be • .. of~ clArk ot tbat , 

oour~ itt ~tb .utr t1ae c1 u k ot the 1ntericno OGiA't w " ret 

t IMet.e'J;r to tbl "Z 1 GoaL tM ..tire ~u a.t ill tbl --· .._ 

the •t!=,-or fill '• 11M beea«H ;a•ll ot 1lpaD ~- s.t bT tile ia-
. 

. .-s.oz. OO"'"to- ozoi&SDa1 s-li'*UI elw)l be Ntu:G?d to tbt olisrtc of tlat 

wwt. -...ch ..uao, or CH ul, ie tfJ..S ill tlae B; Ooolart 

it ....,1 N gi'ftlll pref.....ual ~Uml Oftl' all other OIIUMI 

aot ot l11:e aa~. '1'bca J'S.&tt to .-. Reb mtS.ca, or tab -=b a 

appscl, aball ·~to re8tNia1na OI'Cio:rt, ~a, jnd...,t.a or 

injl:nctfcmo baetoi'bre, or~.~ or xu 'eaed. 
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&LflOH 3. (a) .ID eddS.tt,..,, ~ o1' a ww t. ot tbe tited 

st.ctea IIQ" be IHl a!DW.• fll t.be wwar ... JII"Grided, bT law, ..t to tile 

- wart., ~ .-dl ~. ~ to bold Ja1e otNoe 4Jia:oJDc 1004 

beb da, ....., bee 1 s ml • qe ot wsa:ll tiw J ca-. 

(b) aae. ,,.. ot ~of_,-- ooat; etan be 

-.. . ' 
. ll ·~ S.z reS • V. Di 1'411' IIPJIDiaW tbKwlu • hr tbt ,..,_ 

...Sid._ o~ w' auttc (a) ot tlda ud,.,. 8o _.. ~ 

lelia'· I .,, be &ppcdi:IW tl 1811idctP, IICC' ....,, ,. ~be eo 

~ U ..- ~ta• ;to~ ra.att Sa (1) ..-. tt. iMo 

addit.ion&t here.., appoSate4 to a ~t oow .. t ot an c•'•, tile 

Court o1' C'•'m•, t.be ~ted states Ooa::t of~ lln4 fat.et 

<4f:tn'81 Ol' tho Cutclls Ccnzrt, Ol' (2) _,.... thaD t.i.oo tbe II aiM Of 

~DOW~ to bt appo~ fbi'_,-~ or, in t.be out .... 

of ju1!'o q;ointec! fol' ams tJiaD caa cU.8triat1 ~ CIT ROb group of 

~ 

(o) ~of t.he jr¥isM of Mab ,of tbe ·fb'J'"'nc 

.CIOGtta ....,, OOD8t1tute • cpoN~a u ud'1, tM tbtte«ltatoe aoan ot 
0 

lit r rte t'o'.c' the ~of CD' 'da1 t.be·~ of C!efwe ..s tile 

~w ...... c::cnzr.t of o•t · e4 -.~ ..,, ~·,~ 

(d) An wM1t1...,., ~ ....,, am. be ... bsW. 111' tile 

e • ••lmwd to 1m ottloe u tct wtdcb Oan&ora taa ~that a 

-. n PIT ..., DOt bo an-s. 
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cS:md.t aDd j,D the IlPPOlD' ""of eddit1oml 3ad&e• u MreiB ~. 

or Sn .tbe ftllfng ot ~~cioN, DO t;JPOiD' V't ~' be -.de bQJl et:r 

.. ·. 
llilllt.-.!a. is · ··~ of 3""8M euniS tM ailllbar ot nat.u 

- -. ... ,. ... . . -·-··- ., -,I,. . • •.. • • . 

- . ' . . ' ~ 

- · · SIC. 4. · (a) '.lba Supz , Court •" baw p sa t.o .WOlDt 
I 

a pl"C))tor. It flbel' be h1a duty (1) tq ·obtd.ta a, 1! 41 • 14 bT tbe . . . 
court t.o be 4eadrable, t.o JUb'1sb inforl:latil:m aa to the. 'fQl..,, 

character, u:ad status of l11;1gat.ion 1n tbo dietr1ct coa.rta IDd circu1t 

oourt;e ot appe~1 and saeh other ~mat.ion ae t.bo S+ emo Court mtq 

trOia t.tme to t1.lll& ~ b7 order 1 aDd 1t ., 1 be the c!nif' of CIT 

judge, cle1:ir1 or ll8l'8bal. ot cr:r oow t. ot the tra1ted states ~ to 

1'am1ah G'DCb ~ aa 'lliq be ~4 b;r tbe pzoctorJ ~) to 

~ the Deed of en1prlng d1atrict cxt c:i.zo=it jaileea to otber 

oourte IIDd to~ ~ tbereon to ~ Chief "-t1oeJ (3) . . 

. . . 
tbe ~teclstetes .etbod8 1':11' ezpeMt.!.DB ca ... pect'ng 011ite clocbteJ 

Cll4 (4) -to perto~ -..oh otller &!ties couiatent with b:1a omoe aa 
. 

the ooart. etwl 1 d1Nct. . . 
(b) 'the proctor ab&n, b7 ftq111aition 11p0n tile l'nb11c Prl.Dter, 

have a:q MGeNa%7 pr1ating ~ bjnd:lng dime at tbo Ootei• ut Pr.lnttng 

ort1oo ep4 authority 1s ootUex1'64 upon tbe Public PM.nter to do INCh 

-s~ 

\ 
( 
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" • -

IIIIIW.Iu.-ID'1t., Wd.ch e!w]l be 

~ tb11 ~ 1DS' \be~~ b:r t.. Be .,.,, ~ 

be "' :a!!, ~the "" cawtloD or tJJo Qdef ~. ~~ 

z• na, equtp •:to, •h ) ~ 11111 
• 

~ ....... , •• ae4111'0"11
·-- ••11:~-· - tOZ' 

pwlb_.,, ta. IJ' t• • ; , • as b;r ~ tnt ••, !he .;a,e ua-tn 

a ,...,tt= wlth ~ ..tot.waoe ot ld.e r44oe ,. '' be Jld4 be tbr.t 

~n ot tbo e.;: 1

" Cewot; at iN Qd.Wd etaee. 

SEC. 5• ~Sa t.leb;y ~ 1la be~~ 

1 out of tmT ~ tn tM 1'11' IWI 110t at' &"11:18o cppaojiit1at.d1 the 4nD 

of e;lOO,ooo, for the ~a ot aM4t1or.' 3 'ita lind the otber 

puzpvaoa or~ Act~ tbe1 tiscal ,..ar 3!01. 

SEC. 6. libeD -.d fn tlds ac:t-

(a) !he te::1 ~t W'C. ot &J.l!W'1 .. ,, ....... the 

tld.te4 stetes Court ot ~.,..,. ~r t11o DS.ftd.ct of C:O~u, 
• 

~):be t..m ~· bl4_... tile lbt.ri.ct ot ColwMn, 

(o) Dlo telll "ctiatr1ct =•~ SncWee tbt DS.etrict Couztr of 

tale Zl.ltr!ct. or Col ' '•• bat dMe • fMhlde tilt~ ill efT 
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