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Simon H. Rubel
Active Member
in the State of Mississippl

THE GRAND COUNCIL oF ™Tug

ORDER OF DEMOLAY

Corinth, Misslssippi

March 121 1938

Colonel Marvin H. McIntyre
White HUUEE,
Washington, D. C.

Dear Marvin:

Agreeable to my promise, I am
sending to you under separate cover, the
correspondence referred to by me in Washing-
ton.

Was happy indeed, to have seen
you looking so well under such trying cireum-
stances.

I notice report today of the
meeting with the boss and am certainly not in
sympathy with anyone who acted as A. E. did.

Anytime I can be of service to
you, let me know.

Do not forget my picture.

With kind personal regards and
best wishes always, I am,

Sincerely ygurs,
. J}/L/
/L/I'W
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TO BE RELEASED MONDAY MORNING NEWSPAPERS, MARCH 7, 19838.

A STATEMENT BY CHAIEMAN ARTHUR E. MORGAN OF THE T.V.A.

Three weeks ago I wrote a confidential letter to & member of
Congress with no intention that it should be made public.

In view of the press statement on Friday and Saturday it seems
desirable to make public the substance of that letter.

I am releasing this without having seen these statements by
the two T.V.A. directors which was referred to in the press.

Route 1
Clermont, Florida
February 14, 1938

The Honorable Maury Maverick
House of Representatives
Washington, D. C.

Dear Mr. Maverick:

You are a friend and supporter ofthe President and also of the T.V.A.
I belleve that I can write you in confidence.

In your recent speech in the House, as reported in the Congressional
Record, you say: ;

"This lack of frankness is also true of Chairman Mor e
about the only difference 1s that Mr. Lilienthal smiles and
evades all questions, and Mr. Morgan looks solemn and evades
all questions."

I believe that 1f you should fully understand the situation you would
not support that s{ﬁt&mant. As I think you know, Mr. Lilienthal

and Dr. H. A+ Morgan invariably vote together on all Board matters.
Whenever there 1s a difference of opinion, I am invariably in the
minority. Except for possibly two or three detall incidents, I think
there 1s not an exception to this rule in the entire history of the
T.V.A. During the first few weeks of T.V.A., while our T.V.A. office
was in Washington, and while I was extremely buay there working out

the rudimentary organization as to finance, employment, government
accounting, and relations with other government de artments and agencies,
the other two Directors were in Knoxville preparing & plan for a
division of functions within the Board. One of the members explained
his absence on the ground that he must close up his previous work,

and the other tiat he wanted to take a trip over the T.V.A. territory

and become acquainted with it. Neither of them hinted to me that

they were working out a division of powers.
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President Roosevelt,by Executive Order, had put me in charge of Norris
Dam, so that was left in my hands., Since neither of the other two
Directors knew anything whatever about dam building, the enlarged con~
struction program until recently was left in handa. Also, the
President designated me as Chairman, and the other two Directors knew
very little about business administration, so 1t was left to me to
organize the general administration of the T,V.A. Otherwise, the other
two Directors took over most functions, and arranged that in their
special work each of the three Directors were made responsible for al-
most 1ndependent organizations., Because of unexpscted Congressional
appropriations for the construction of additional dams, the construction
program under my direction, came to be about twice as great in money
expended as the part of the work which was directed by the other two
Directors combined, Mr, Lilienthal steadily opposed additional dam
constructlion in Board meetings, but not in pubgic. When the two Direc=
tors had divided up the field, they announced to me that the T,V.A.

was primarily concerned only with power and fertilizer, and that nothing
should be undertaken which was not incidental to this, Muscle Shoals
then seemed the center of the stage, They told me that they had
divided the work there among themselves, and that it would not be
necessary for me to go to Muscle Shoals,

Until the past year I have had no complaint about the proportion of
the work assigned to me, My complaint has been that the country in
general believes that the T.V.A. 1= governed by a Board of which I am
Chairmen, and that its poliocy and program are determined by that Board.
For evasion, deceit or miarupraaantatgzn to be practiced in any part
of the T.V.A., would seem to the average person to be partly my respon-
sibility. However, the two Directors who always vote together and are
in complete control of the T.V.A., decide matters just as they want. .
In general my vote does not count, although orcasionally, as in the
Berry marble case or in the case of the draft of the Arkansas Power

i and Light Company contract presented to the Board for approval, I have
been able to block some moves which seemed to me to be especially bad
and which ' could be made publicly embarrasing to the other members.

S ————

As you know very well, the enemies of the T,V,A. and of the Presldent
are eager to use any dlscord in the T.V.A. to destroy it. I am in
hearty accord with the purposes of the New Deal as announced by the
President, and with the purposes of the T.V.A. as stated in the Act,
But how to bring about a correctlion of the faults in the organization,
without injuring the T.V,A. and the administration, has been a diffi-
cult problem, I have gone to a few persons in key positions, and have
stated the facts, I have asked to be given facilities to make definite
report with facts and data. I have not been supported in that request,
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I have talked to certain Senators and Representatives, and have told
them enovgh so that they could inquire 1if they wished.

The two Directors, who always vote together and thereby control T.V.A.
organization matters, do not desire any inquiry or pub icity. Their
propaganda has been that I am unduly favorable to the utilities, or
that 1t is just a "family quarrel” or a "cat and dog risht.“ and that
I am exposing the T,V.A., to its enemies. They have needed only to
cloud the issue to keep in control.

Under these circumstances just what course could I pursue to clear up

& situation which in my opinion is a menace to good government, and

to the long time welfare of the T.V.A., short of meking my difficulties
known in public? There are certain people in the country who have had
confidence in the T.V.A, administration because I was there. For me

to remain quiet and acquiescent, and then for some exposure to show up
undesirable conditions, would put me in the position of having betrayed
those who had aich confidence. I have tried to glve public notice that
certain T,V,A, policies were not mine, without going further than was
necessary in publicity. It has seemed to be a situation where any
course I should take would seem to be wrong from some point of view.
Under the circumstances, in addition to letting the public know in a
general way that I did not approve the prevalling T.V.A., policies, 1t
seemed best to walt until those in key positions should come to realize
that the public interest 1s not being served by the present control.
Since they would not take my word, they would have to learn by events.
I think that probably the time has come to go further than that.

Some of the reasons for my concern are the explicitly misleading and
evasive reports, and in my opinion, explicitly false reports, which

have been made to the President, to Congress and to the public concern=-
ing conditions in the T.V,A. by a T,V.A. Director or by the two Directors
acting in unison.

With reference to the Aluminum Company contract, I feel that the
relations of the T.V.A. and the Aluminum Company have failed to protect
the public interest. I have protested to the Board repeatedly on this
matter. When I have protested on a general pollioy matter and have been
overruled, it has not been my custom to object in case of the detailed
applications of that poliey, for that would only encumber the work of
the Authority., My attitude in that matter is stated in the following
memorandum to the Board, dated June 18, 1937;:
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"o The Board of Directors: Dr. H. A. Morgan, Mr. D. B, Lilienthal
From Arthur E. Morgan, Chairman *+ *
Date June 18, 1837 e

Subject Explanation for the basis of my vote on Board ltems 282-61
and 282-62, to.be filed with and made part of the minuteées of
the Board meeting of May 5, 1937, as Bxhibit 5-B-37arI;:

"At the Board unatinf of May 5, 1937, attended by Dr. H. A~ Morgar and
myself, contracts with the North East Mississippi Electric Power Asso-
ciation and with the Pontotoc Electric Power Assoclation were presented
for Board approval. Mr. Lilienthal was not present, but his pérsonal
representative, Mr. Forrest Allen, stated that he was snxious that the
contracts be approyed. ﬂ!lrlr'lli-auch actions have been presented to
the Board when Mr, Lilienthal was present, and approved by a ma jority .
of the Board, regardless of my attitude or‘action.,.K In this case I voted
to approve the confracts, and wish to file this memorandum of explana~ .
tion, not only of this action, but of my actions generally where power
policy matters are involved.

L]

"In my opinion, the TVA power poliocy has never been fully and publicly
stated, and cannot be learned by any formal motion of the TVA Board.

In my opinion the actual TVA power policy can only be inferred by a
general review of Board actions requested by Mr, Lilienthal, and by

his various statements on items of policy. As I understand that policy,
I do not approve of it. Especially I disapprove of carrying through

a policy which, I belleve, never has been disclosed to the publiec.

"That policy, I believe, finds expression in a large number of separate
steps, any one of which may or may not be consiatent with a sound
power policy. In the absence of a clear public statement of the actual
TVA power policz. and begause I am not in the confidence of a majority
of the Board, it frequently is impossible for ms to decide concerning
the merits of particular cases.

"In order not to obstruct the orderly work of the Board, I .seldom have
assumed to oppose particular activities, many of which cannot be
appralsed except in the light of some general policy. My faillure to
follow up inguiry as &o particular items does not imply acceptance of
any unpublished policy or of its detailed application. It implies
only that I do not wish to inject into Board meetings an incessant :
reiteration of my position that there cannot be proper administration
in detall where a sound and public polioy is lacking.

(signed) Arthur E. M n :
——— TR T Wiree

Coples to:
J. B. Blandford, Jr.
J«. L. Fly :
C. E. Hoffman
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Although I protested strongly and repeatedly against the policy estab-
lished toward the Aluminum Company, and recorded these protests by
negative votes and by formal statements, yet when I had bsen overruled
and the policy was established, I did not vote against the particular
applications of the policy in indiﬂﬁn.nl contracts,: One reason was

that I did.not have the facilities or the informgtion to properly
appraise those individual contracts. Another reason was that.while I
reserved the right to critize and to dissgree, I have not wanted to be

an obastructionist, A large part of the business of the T,V.A. Board

1s non~-controversial, and I have cooperated in that to the fullest
extent, regardlass of personal relatig¢nships or of my lack of confidence
in the motives and actions of the majority of the Board. . -

Senator McKellar probably made Lis recent Senate statement on the
status of T.,V.A. contracts from data furnished by the T.V.A. According
to my present information, which I am checking, his statement contained
substantial errors. I em planning to write. him as scon as I have
finished this check. ' : ‘ s

It is difficult for me to got such information independently, because
I am not adequately staffed for mich work, but my informetion is that

‘the T.V.A. 1s practically sold out, and even may be over sold., I am

also checking that information carefully. I did not learn of this from
Mr, Lilienthal or from his staff, but from an investigation by my own
peraonal assistant. S y-115d 7

The Arkansas Power and Light Company contract as presented to me for
approval contained a " Joker" which would have allowed the company to
buy prime power at secondary power rates. I protested strenuously

and got that point eliminated. But I am not in a position to pilok

up all such points. I have picked up a considerable number, by special
personal inquiry outside regular channels. |

L]

The T.V.A. englneer who helped me to analyse this Arkansas contract

and who disclosed this "joker" 1s a very able man. He has helped me
outside his regular field in analyzing problems I have prosented to

him., After this and other services he 1s, I velieve, being punished

by insecurity of employment, though I am perfectly aware that & plausible
explanation would be given for keepinghim in a state of insecurity.
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I have found Mr, Lilienthal and his staff purposely keeping important
information from me. I am not allowed to have the help I need to
properly analyze the power program and the power matters which come to
the Board for action. T.V.A. engineers, even those in my own field,
are instructed not to supply me with information I reguest, except
through the General er, who was appointed by the other T.V.h.
Directors over my protest, and who, in opinion, is part of the closed
group. 0Under such circumstances :I.g is Aifficult for me to know what
is going on in the electrical division, or for that matter in any part
of the T«.V.Ae I believé that a thorough and impartial investigation
would disclose serious defects in the power program.

The other two members of the Board meet privately and work out their
policies. The formal meetings of the Board, so far as any controversial
matters are concerned; as a rule are only to approve action decided
upon beforehand by the two membera, Often I am not permitted to lmow
in advance what issues will be presented to the Board for action, The
two members come to the meetings, often with resolutions in typed form,
sometimes after long periods of preparation without my knowledge. When
I ask for a day or two to inform myself I sm customarily overruled, and
the action 1s taken at once. For instance, I heard indirectly that the
Board members disagreed on the Arkansas Power and Light Company contract.
Dre. He A+ Morgen wants to confine T.V.A. benefits to T.V.A. states.
Arkanses 1s outside that area. I was not consulted. When the two
Directors finally agreed, the matter was brought up in Board meeting.

If I present a resolution or make & motion and the other members do not
agree to it, I am not allowed to have a record of my motion in the
Board minutes. Formerly when minutes came to me for signature I would
soméetimes make & notation for my reasons for refusing to sign them when
I thought the action irregular or improper. The majority of the Board
then declded that the minutes should only be signed by the Secretary
and that 1s now done; and that chance for recording my objections ias
removed.

At the time of the recent Appropriations Committee hearings, the Board
took actlion to the effect that only the General Manager amdhis staff
should answer questions of fact, and that in case a Board member should
be called on to anawer questions of policy, his answer should conform
to the majority opinion of the Board, and that he should not express
his own opinion. T did make a short statement to the Committee b
ignoring the arranged program and asking to make a brief statement. I
then stated the conditlons imposed by the Board.
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There is a practice of evasion, intrigue and sharp Itut.ug:r. with
remarkable skill in alibi and the habit of avolding direct responsibility,
which makes Machiavellli seem open and ocandid. It took me a year or

more of close assoolation to be convinced that the attitude of boyish
open candor and man-to-man directness was a mask for hard boiled selfish
intrigue; so I am not surprised that Congressmen do not quickly see

the situation from a distance. Under the oircumstances it is fairly

easy to make the differences seem like a "family quarrel" and so to keep
the issue confused.

Dre He A. Morgan 18 not "in the dog house", as you suggest. The land
grant college organization, with the county agent system, is a powerful
political buruucrnny. By holding the T.V.A. purse strings, by making
grants of T.V.A. money to land grant colleges in the T.V.A. states, and
by paying the salaries of a very large number of county agrioultural
nfuntu with T.V.A. funds, Dr. H.A. Morgan is one of the powerful figures
of the South, though he nearly always chooses to be behind the scenes.
By invariably voting on all matters with Mr. Iilienthal, he gives Mr.
Lilienthal a freée hand in power, while he has a free hand in the
fertiliszer and agriculture programs. I have been unable to make a

real 1nquiry into the fertilizer program. It 1s his own private,
confidential field, just as power is for Mr. Lilienthal.

The dam construction program, on the other hand, has been completely
open and above board. I have brought in consultants who were strongly
opposed to the T.V.A. and have had their honest critical judgment of
our plans. With possibly one or two exXceptions, this T.V.A. dam con-
struction program is the largest undertaking of its kind in history.
That program has been organized end prosecuted with efficlency,
thoroughness and economy. It will stand any lnvestigation as to the
mamer of its administration, and I hope it may be examined by
thoroughly competent and disinterested men. We have faced some of the
most difficult technical problems ever met in dam construction. Success
in a program of that sort 1s not just a matter of routine or chance.

Almost from the begimning of the T.V.A. I have been faced with a cam-
peaign of propagenda to the effect that another Director was the practical
man and I was the theorist. The actual organization of the dam con-
struction program and of our general administrative set up which was

also in my charge, I think is an answer to that criticism, especially

as I have successfully carried through other similar projects on a
smaller scale. In velw of the attacks made upon me by the other members
of the Board from the start, my best course seemed to be to do an
effective job in my own fleld. It would please me to have a totally
impartial board makes the most critical kind of an examination of the
T«.VeA. dam construction program. On the other hand, in my opinion, a
similar competent and unbiased examination of the electrical program will




disclose disorder, waste, confusion and lack of planning to a startling

degree. Unlesa the agencies of government oan penetrate behind

strategy and intrigue and get at the essence of what is be done by

the govermment, and unless the government can "buck up" and look facts

%:: 3; r:.a;. my enthusiasms for government in business will necessarily
ected.

If T bad let each of the other two Directors alone in their fields there
would probably have been less difficulty. It i1s because I looked upon - .
the T.V.A. as a aingle organization, with all the Directors responsible
tni:thar to the public for all the major policies, that my troubles
mainly have come,

The Berry marble claims, in my opinion, were an effort at a de liberate,
bare-faced steal, The other two Directors had the smame evidence of this
that I did. For a year and a half I tried to work it out in confidence
in the Board, and without publicity, and only spoke out at the laat
minute. The public and the Congress do not yet know the extent to which
that was improperly handled.

To sum up, I have said nearly all these things to persons in key posl-
tlons who I belleved were in a position to correct the situation. I
have delayed publicity in the public interest. First, because amend-
ments to the T.V.A. Act were before a hostile committee hoping to
destroy it. Then I had reason to believe that one Director would not

be reappointed, and it seemed possible to get correction without public~
ity. Then the national election approached, and the publicity would

be used by the enemy. Then I understood that correction would shortly
be made. Then the nineteen power companies suit came on, and publicity
would be ammunition for the enemy. And so on.

I have had very mixed faelinga of responsibility. In my opinion good
government and the welfare of the T.V.A. demand that the situation be
cleaned up, and that standards of openness, fairness and honesty shall
prevall. I cannot see a Federal Trade Commission investigation as
getting at the root of the matter. One government agency will hesitate
to question the motives of another. The Federal Power Commission in-
vestigation of :znrdatick" towns will not stand critical examination.

In my opinion nothing short of a congressional investigation 1s adequate.

I have sent to you a letter identical with letters I have just mailed to
‘TeV.A. Congressmen, together with a letter from Mr. J. D. Ross, Bonne=
ville Administrator. Please compare this letter of Mr. Ross' with Mr.
Lilienthal® statement of January 18, 1938. Mr., Lilienthal's statement
is cleverly worded so as not fully to expose the realities of the




There are a great many matters which concern me which I have not

mentioned in this letter. In some cases a large number of incidents or

pleces of evidence have led me to hold opinions which I could not sus-
taln by legal evidence. I think there has been exceptional skill in
avolding clear disclosures of various matters and in shifting re-
sponsibllity to others.

The principles enunciated b{ the President when he took office seem to
me to be essential to the stabllity of our government. I am greatly
comnitted to them. Also, I believe that the TiV.A. offers great
opportunity to promote effective methods of gonserving and using our
common resources. For those great possibllitles to be lost by habits
of misrepresentation, intrigue and arbitrary action seems tragic.

I am nearly sixty years old and many years ago deliberately gave up
expectation of a public career. I did not seek my present position in
any way. It would be pleasanter to resign and do some of the many
things I am anxious to get at. ¥Yet, to surrender the chance to make
same contribution to decency and effectiveness in government does not
seem to be the right course.

Sincerely,

Arthur E. Morgan




A statement by Arthur L. Morgan, Chairmsn <f the Tsanessss Vellsy
Authority, in reply to public statements bw Dr, . A. Morzan and
Mro Do E. Lilionthal, and by Senator George L, Bervy, concerning
the Chairman's testimony in the Birry merovle cace.

After my testimony in the Berry marble case on December 20, 1937,
public statements concerning my testimony wers made by Dr. H. A,
Morgan and Mr. D, E, Lillenthal, and also by Senator George L.,
Berry. I deoclined to comment on those statements at the time, sinoce
1t seemed improper to do so while the case was in the hands of the
Commlssioners, Their decision in the matter has now been made.
Section twenty-five of the T, V. A, act provides T, V. A, Comnisw
slon handling a condenmnation case shall "examine into the wvalue

of the land sought to be condermed". With this limitation of its
dutles and because the T, V. A, legal staff did not initiate
formal court proceedings charging fraud the commission properly
confined its decision to the guestion of the value of leasecs
condemned, with no refercnce of bad faith, The decision of the
commission is that the claims are without value. It now seems
proper and necessary that I reply to the statements of these threea
perscons, @3 Iin my opinion the public interest is involved., If I
have additional informatilon not properly included in a statement
to the press it will be available in case of a congressional in=
veatigation,. ,

Concerning the statement of Dr, H. A. Morgan and lMr. D. E, Lilien-
thal:

During the past four and a half ye~rs there have been numerous
occasions when I have been under great difficulsy to determine
batween conflicting respcnsibilitics, On the one hand, I greatly
wished to support the lew Laal pregram with the announoed purposes
of which I am in very hearty agreoment, ond also the T, V. A. pro-
gram, with the purposes of whieh T am also in hearty acoord, I
nave a firm belief in the feasibility anil wisdom of the TVA Act;
tlus I realized all the more dee~ply the neransity for honest .
efficient, open, and non-politiual admiuistraciom of the larpe
properties and great responsibilities entru2ted to the Beard, On
the other hand, there are cervain furdameaual dsecencies and stan-
dards of
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integrity and propriety in publio 1life which are more important te
oivilized sooiety than any partioular govermment program, The mammer of
econduoting business by the majority of the TVA Board was suoch that
frequently I was faced by & dilemma as between these Fwo kinds of

responsiblility. This was true in the Berry marble oase,

The statement of December 22, 15937 by Dr. Hs A. Morgan and Mr. David E,
Lilienthal, the majority members of the TVA Board, illustrates this
diffioulty. Probably the best eppronch to a reply is to give an outline

of my aotion by quoting from the reocords now on file, together with a

few explanations to make them olear.

My first olear impression of the seriousness of the olaims was a statement
made te me by Edwin C, Eckel, the Chief Geologist of the TVA, early in
June, 1936, followed by & long report by TVA geologist, James 5, Cullison,
dated June 2, 1936, This memorandum summarized reports from:

Dr. Oliver Bowles, assistent chief engineer of the non-metal

sion o nited States Bureau of Mines, n foremost
expert in marble, who oxamined the Berry properties in
October, 1935 ond reported them to be unsound commercially
and valueless from & profit standpoint;

Dr. Ernest W. Burchard, offioinl of the United States
Geologloal Survey, with experience in surveying and
valuing marble preperties throughout the United Stotes,
Aleska, Philippines and South Amerien, who, with a '
group of geologists survoyed the Borry properties in
1535 and reportod thot anyone trying te operate the
propertics "wouldn't hove & ohance in the world of

moking ony money" ;

Dre We Fu Pmu'llm, professer of geology et the University

o arolina, o rooognizod authority on marble
deposits and consulting ongincer for mony merble compenios,
who inspeotod the Borry propertios in 1935 and reported

"none of thom worth quarrying";

Mr, Ernost H, West, Dorsett, Vormont, 37 yooars in the
marble businoss ond has sorved os oonsultent for largo




marble companies in exploration} appraisals, and
purshasess He investigated the Berry propentiss. early
in 1938 and found them "impractiocable to quarry”-and
with no market value.,

TVA geologists, Robert A. Lawrence and James S. Cullison, made similar

‘written reports to the effeot that these properties had no commercial

values Also in November, 1934 the Land Aoquisition Division formed a

marble committee composed of John J. Craig, president of the Candora

. Marble Company, Enoxville; Es N. Willard and E, A. Lewis, Knoxville,

both of whom are experienced marble operators. This committee made

an inspection and written report ig 1935 on the tracts involved in the
suit, which report showed no value. Various TVA staff members who had
investigated the olaims in the course of their official duties, in their
reports had strongly expressed the epinion that the claims were not
token in good faith and that they represented on effort to "hold up"

the government,

On June 17, 1936 I addressed the following confidentiol srandum to
each of the other Board membersi

"I have just rend the report of our geologist « »
From my present informnfion I have the following impression:

"ls The leases were secured after the construction of
tho Norris (formerly Cove Creek) Dam by the Federal
‘@overnment had become an aotive possibility, and when it
appenred, thorefore, that tho proportics would bo flooded, with
the rosult that the Government would have to aequiro thom,

"2+« Up to the poriod of construstion of the Norris Dam the
amounts paid for these loasos wore nogligible - sald to be
$1 por loasoc.

"5. Tho assumption of wnlue in marble doposits wns on
aftorthought, aftor the prospoct of othoer valuos had boen
dissipoted,

"4, One of tho chiof promotors, if not the chief promoter,
of those lonsos I havo boon told is a close adviser of the
Prosident, o man who is aotivo in Tonnossco politiecal lifo,




and has now a prominent official position in the °
hational administration,

"6. Most of the marble sold for these deposits was
sold for use in Federal buildings, as specified by
Federal architects,

"§, TVA geologists and industrial and geological con=-

sultants have reported that these marble deposits have

no commercial value, being teo expensive to work,

"7. The deposits are not unique, I am told, but are

similar to many other deposits in the region, The

amount of such deposits is saild tu be practically

unlimited,

"I understand that the man whom I mentioned as close

adviser to the Fresident, and hies associates, are

asking four or five million dollars for these claims,

It seems to me that for anyone comnected with the pres-

ent administration to profit financially in any way

from the asquisition of this land by the TVA would be

indefensible,

"I am of the opinion that the President should be informed

of the existing situation, so that he may take any action or

make any investigatlion he thinks necessary to assure himself

as to the facts,"
About & month later, on July 10, 1936, during my absence and without
notice to me or to my office, Dr, Hy A. Morgan and Mr, Liliénthal, the
other two members of the Board, took the case out of the hands of the
TVA staff which handles such matters, and made an "agreement of
conciliation" under which Dre Finch, Director of the U, S. Bureau of
Mines, and a marble expert, would be asked to ecarry on friendly
negotiations to arrive at the wvalue of the marbles, The "agreement"
was somewhat vaguely worded, but I think it is eclear that was the

iﬂtﬁﬂt-

At the meeting of the TVA Board on my return, I protested verbally
against this "agreement", Since TVA geologists, consulting geologists,

and expert marble operators, heretofore mentioned, had stated in their
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reports that the marble was valueless and the deposits were not
unique but were siqilnr to deposits existing for more than m hundred
miles in the region, the shief question involved, in my opinion,
was not the value of these claims, but the gquestion of an effort to

"hold up" the governhent,

On August 8, 19368 I wrote to the Honorable Harold L. Iokes, Secretary

of the Interior, suggesting that he defer the loan of Dr. Finech to

gerve nos conoiliantor until certain matters which were disturbing to

me oould be taken up directly with Senator Berry and with the TVA Board.

Secretary Iockes angreed to this delay.

On August 9, 1936, I wrote Major Berry the following letter:
"Dear Major Berry:

"During the last few woeks, on reading certain memoranda

of the TVA staff, and on talking with various members of
our stoaff who are informed on the situntion, I have

beoome much concerned with referenco to the elaims against
the TVA which you and your nssocintes have made relating

to oertain limestone deposits in and about Norris
reservoir, said to have value as marble. Sincs you and I
ore in responsible positions in the Fedoral administration,
it is especinlly necessary that these olaims shall be so
cloarly understood, and that their handling shall be so
opon, that no reasonnble oriticism can be brought against
either you or the TVA if the entire circumstances are fully
understoods It seoms desirable, too, that the negotiations
and oonclusions shall not be just on the basis of logal
rights, but shall also be governmed by the dictates of
propriety and of public spirited ocitizonships You doubtless
will agroe with me that beeause of your position in publie
life these claims cnnnot be handled simply by nogotiation
and bargaining, but that all information concerning your
rolation to the slaims should be frecly and fully given,




"In order to provide o bottor basis of judgmont I should like to
roquest that you supply ocach mombor of tho Board of Dircotors of
the TVA with the following informotion concorning cny claims
which you ond your nssoointes do not wish to fully rolinquish:

Will you plonse list thosc options or lunscs, with the
datos whon thoy woro first formlly and legelly wvalid?

Will you ploase tell us just whon and to what oxtont you
porsonally como to bo finanoinlly intorcstod in thoso
olaims, and will you givo us copics of tho contracts

or othor instrumonts whioh aro the logal ovidenec of such
intorost?

Will you plecasc doseribec to us any othcr conditions or
considerntions concorning your intorcsts in thoso elaims
which will onablo us to got o fully nccurato and roprosonta-
tivo undorstanding of thomt?

Whon did Mr, Collins definitoly nequire a finaneinl
intorcst in those lénsos or contreets, for what cnsh or
other considorction, nnd undor what contracts, ongagomonts,
understondings, or conditions?

How much dircot oxponditurc of monoy, nnd how much of cneh
othor form of invostmont wns mndo by Mr, Harris, by your-
sclf, by Mr, Collins, and by nny othor cssoecintos?

How much of ocach kind of investment was mado by onch of
you before November, 19327 How muoch botweon thot dnte ond
the date of the President's mossago in Mnrch, 1933, on tho
TVA, ond how mueh in ocnch yoor sineco?

Concorning the lunses or othor noquisitions on which you
hnve modo or intond to mke olaims ngninst tho TVA:

On how ‘mny and which onos woro poyments nllowed to bocomo
in arroars? In ench oaso, whon woro arrcars in paymonts mado
up? Plonso give details,

When wos onch elaim filed for rocord?

What 1is the totol amount of your claims ngrinst the Tonnossco
Vallpy Authority? (I em inforrod thet tho elaim on onc lease
is for a million and throo quarters dollors.)

I belicve you have sold somc marble from ono of those tracts
of lond. Will you pleasc inform us os to whon the first and
other Important sclos wore mado by you nand your cssociates,
and ng to the amount of snlos madc to privete partics for
usc on non=governmont work?

"In my opinion, tho primary and most important considerntion in
this mattor 1s not the oconomie wolue of tho doposits, but tho

-
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propriety with which the matter is oconducted, in view of the o7
fact that a olaim is being made by one official for the payment

to himself and his assocciates of publioc mony, a claim which must

be consldored by a board of public officials, Under such cire-

cumstances I believe that all elements of bargaining and strategy,

which would be recognized as legitimate between private parties,

must be subordinated to the most oomplete and open disclosure

of all pertinent facts.

"I am aware that the majority of the Board of Directors of the
IVA have taken amction to seocure cortain other data and judgment
with reference to these leases and claims., As Chairman of the
Board of the TVA, it is my opinion that the information requested
in this letter is essential to a propor appraisal of tho matter
in 1line with the publie interest, I assume that you will agres
with me on this, and that the nocessary coursc will be taken to
fully protect the standing of the Administration which we both

Berve.
Sincerely yours,
TENNESSEE VALLEY AUTHORITY s

(signed) Arthur E, Morgan
Chaiman of the Board"

Major Berry replied on August 15, 1936, as follows, declining to give any
of the information requested oxcept threo loasc dates which mlready were ]

matters of public record:
"My dear Mr, Morgan:

This will acknowledge rﬁcuipd?af your communication of August 9
mailed from New York City and recceived by me on August 12, 1936,
on my arrival in Washington, D,C., which was marked "personal
and confidential." I have given your letter my vory careful
consideration.

"In the first instance may I bo permitted to say I cannot quite
understand the purposc of the letter ns it involves the question
either of anxioty or uncertainty as to tho status of the e¢laim in
which tho undersigned and associates have against tho Tonncssee
Valley Authority.

"In the sccond instance I am complotoly mystified by the reforcnce
to my position in publie 1life as it relates to this issuo,

"In the third instance you aro entiroly mistaken in assuming that
we have made clalms against the Tonnessce Valloy Authority
'relating to certain limostono depositst!, Our claims are not
with relation to limostone deposite but with relation to marble,

"In the fourth instance I must diroet your attention to the




matters whioh you say have been brought to your attention in the
lost few weeks by memoranda from the TVA staff, whioh oannot be
regarded ns a new situation in any respect becnuse the subjeot
hones been placed before you and to you direot by letter more than

o year ogos

"Perhaps you are awanre that after considerable effort, my
assosintes and self were invited to meet with TVA representatives
ond we did meet in formnl session with Messrs, H. A« Morgan and
David Ee Lilienthal, whioh meeting was held on June 10, 1936

in the office of the Tennessece Valley Authority., Dr. Hs A« Morgan
presided in your absence.

"Prior to this mooting, nnd ocovering a greant many months, our
geologist with your geologist and representatives of the TVA had
beon investigating the marble properties, and my understanding is
there was a prootionlly unanimous agreement as to the volume but
no agroemont arrived nt ns to the price of the marblej therofore,
we met for the purpose of discussing the price to be placed upon
our properties. We were unablo to agree upon this phasc of the
situntion and it was finally unanimously agreed, aftor nearly an
nll=day oonference, that we would undertake to scoure tho services
of Mr. Fineh, Direotor of the Buronu of Mines, to not in the
oapaoity of comoilintore No doubt, you have beforo you the
records in connection with this issuos It wns further agreed that
Dre He Ae Morgan, Aoting Chairman in your absonce, and the
undersigned would anddress the Honorable Harold Iokes, Scorstary
of the Interior, for the purpose of seourlng the conoilintory
nssistanco of Dre. Finchs This was dones Secretary Ickes has
angreod to havo Mr. Finoh not, and tho correspondonce relating
thereto is in the offlco of the Tennessoce Valloy Authority, In
view of this ngreement, I wondor if it is your purpose to oppose
this procodure, if you have ocome to a definite coneclusion and
have ndvised your nssocintes ns to your position in the matter.
If so, may I be ndvised of the contents of your deoision?

"Fer the purpose of rooord, I am takdng the liberty of attnching
hereto copy of my communiocation addressed to you under date of
April 22, 19356. You will observe by this lotter the attitude of
the writer at that time with reforence to our propertics. The
letter of April 22, 1935, of courso, indicates that the matter is
not o new subjoot, I should liko to male the situntion quite
olear ns to my position in this mattor by pointing out the
following facts:

"(1) Tho Tennessee Valloy Authority without oonsultation
flooded our properties, Perhaps we could have sought an
injunotion to prohibit it but we have boen execcedingly
pationt besause we believe in the Tonnessee Volley develop=
ment and the program of the Tennessce Valley Authority as
it relntes to the development approved by the Congress and
the President of the United States.
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"(2) We did not go into the marble business in Union

and adjoining counties for the purpose of ocolleoting moneys |
from the govermment of the United States. We entered

into the enterprise there because it presented tremendously |
important possibilities since it had been demonstrated that |
the marble whioh we have guarried, fabrioated and sold is
without comparisen in beauty and utility in this or any
other country in the world, We oan prove the aocouragy of
this statement, '

"(3) We entered into the marble enterprise before the TVA
legislation was passed by the Congress of the United States.
We entered into the marble business in Union and adjeining
counties durlng the administration of ex-Fresident Hoover.

The first property we secured in Union County was registered
on April b6, 1932 the second properties were registered on
April 6, 1932; the third properties were reglstered on May 24,
1932, and we have secured control of ne properties in that area
since the TVA oame into existence, Thus it will be observed
that we were not actuated by a desire to seoure moneys from the
Unlted States but by business judgment. After we had seoured
the praperties, came the TVA and destroyed the pessibilities

of the use af our properties in the flooded area, These are
the simple feots in the omse,

. -

"(4) I note your reference to my holding public position.
Please be advised that since the election of President Franklin
D. Roosevelt, I have held some twelve different positions in
Weshington, completing them ell, and now hold the position es
Coordinator of Industrial Cooperstion, but in ne oase has there
been o salary, per diem or expense account of any charaoter
allooated to me, but I want to make it quite olenr that my
semi=public position in no wise grants the Government of the
United States the right to confisoate my property without

full and ocomplete payment of the values attendant to suoch
confiscation,

"(6) As to the amount of money invested by myself and
nssoointes thot isn't the issue, The issue is that our
properties have been confiscated, and we want the government
to fulfill its moral obligotions in paying us for such
oconfisoation,

"It is not my desire herd to engage in prejudioing the conoiliatory
efforts of the Direotor of the Bureou of Mines, Mr, Finoh, in an
effort to determine the unsettled point, ns I understond it, to
wit = the volue of this ma rble. We propose to show him the sales,
the prloes received for this marble and we propose to giwve suoh
additlonal information os he may ocre to have., He haos been
seleoted s the oonciliator by the Tennessee Valley Authority,

my assoointes and myself. We hope he will suocceed. If he does mot
succeed, we shall thon propose the arbitration of the differences
and we shnll present all the foots necessary te prove our case,

We, in no wise, seek litigation over this importent business
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transaotion, but let it be snid here that my asscointes and I
will not bo satisfied unloss an oquitable and just docision hns
boen mode in this cnse, and if it bo noocossary thot wo go into
tho courts to securo such an andjustment, wo shnll do so and we
shall be proparod to provo our cose,

"In nddition to all that has boon snid in tho forogoing, ploase
understand my position upon the quostion of propriety. We shall
ad just oursolves to that code. Wo havo no dosire for publicity,

“ but wo shall not objoot to tho absolute truth being mnde kmown
to overy eitlzeon of our cowntry. For my part, I am not
aooustomed to ongaging in any ontorprisc thot will draw from tho
troasury of tho stato or fedoral govurnmont for a ponny oxcept
that which is due mo,

"Finally, I must bo porfootly frenk in saying to you that I did
not like tho tenor of your lettor.

"Copy of this communication is going to Messrs. H. A. Morgan,
David E. Lilonthal and to my nssocintos.

Very truly yours,
(signod) Goo. L. Borry
Goorge L. Berry"

On August 21 I sont to Scorotary Ickes o copy of my lotter of August 9 to

Mo jor Borry and a copy of Major Borry's roplye

On August 26, 1936 I wroto o memorandum to tho TVA Boord in which I stated:
"I am of the opinion that under the circumstances the
potentinl physical vnluo of this proporty in oaso Norris
Doam wero not built is not tho primary consideration, and
I believe that any action which might scom to imply

recognition of tho walidity of this elaim is unwiso,"

In the Boord mooting of July 10, whon the "econeilintion agreomont" was do=
cided upon, o rocord of the "agreoment" was omitted from tho Bonrd minutes of
that dntﬁ? At o Bonrd meoting on Soptombor 15 I protostod orally and in

dotail agoinst the agreements. Tho mnjority of the Board took nction to include

in the minutes of the mooting of July 10, which minutes had not yet boon
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prepared, a record of the making of suoh "agreement,."

The minutes of the meeting of July 10 were not actually prepared for
signature until October or November, After the minutes finally came
to me for signature, I again opposed the action of the other members in
making the "agreement of conciliation" in the following terms:
"In my opinion the action taken under 228-13 ("the con=
ciliation agreement") is unwise, The meeting was held
after a protest by me against any such action had been
sent to the Board, a copy of whieh protest is filed herowith,
and made a part of this records The meoting was held without
notice or waiver of notice. I hold that, under the oir-

cumstancos, this action is invalid."

At the Board meeting on September 15 it was decided to roquest a meeting
with Major Borry, In addition to notifying him of the Board's desire,

I wrote him porsonally:
"If a meeting is arrangoed in accordance with the enclosed

letter of oven date, I should liko to discuss with yuﬁ

the subjoct of my letter to you of August 9."

Major Berry replled asking that a meeting be deferrod until after Novembor
3, 1936, On February 5, 1937 ho again wr;tu, roquesting a meecting. In
my reply to him I stated;
"From my own viowpoint, a conferenco with you and your
associates would be much facilitatod if, provious to such

e conference, tho TVA dircotors should bo suppliod with

the information roquested in my lotter of August §, 1936,"
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He did not supply that information.

A meeting between Major Berry and his associates and the TVA Board with
certain TVA staff members wns held on February 24, 1937. Again I asked
for the information requested of Major Berry in my letter to him of
August 9, 1936, I stated that if the inquiry were a friendly one, then
all pertinent faots should be disclosed. If such foots were withheld by
Major Berry, then the basis of a friendly inquiry was not estnblished,
Ma jor Berry deolined to supply tho informntion requested. Ho held that

the voluo of tho marble wns the only question in issuoe

I held thot a determinntion of the propriety of the olaims should precede
any arbitration ns to their physierl walue, ond that until such question
of propriety was fnooed, any negotintions ns to physicnl wnlue would imply

o walving of questions which should not bo wnived.

The moeting was continuod by the TVA Board to the follcwing‘ﬂnx, February

26+ At that moeting I prosontod the following writton protest to this

action of the Board:

e "Tho information presonted by the TVA staff is to the effoet

that Mr. Borry and his associntos aro asking o very large
sum of money (one of thoir olnims boing for $1,600,000) for
options or lonses for which thoy have prid very 1ittle monecy,
probably leoss than #6,000 or $10,000 Somo or all of those

options or leases, it appoars, wore perfected or rovived after

the construction of the Norris Dam wns n practionl cortaintye




It is oertain that one of the group beught his interest in

the oleims in Juns, 1933 after Norris Dem was suthorized.
My letter to Mr. Berry of August 9, 1936, asked for informa=
tion whioh would largely remove any unfounded concern on
this matter. Mr. Berry has not furnished that information.
Unless and until suoch information is furnished I feel that
I cannot approve the ocontract for the services of ocon-
oiliation to consider physioal values whioh might by

implication give good standing to possible improprieties or

lack of good oitizenship,

"If the TVA Board eonsiders it advisable to seoure the opiniens
of additional outside consultants, the seme quality of oonsulta-
tion oan be seocured direotly, without the invelvements or
impliocations of & contraot for oconciliation.

"I hold that the form of agreement of July 13 wes not wvalidly
adopted, beoause the meeting of the two directors at which it
was approved was held without notice or weiver of notioe, and
dealt with a matter whioch I had indionted to the Board was of

serious conoern,

(signed) Arthur E. Morgan "

However, the majority of the Board, over my objection, reapproved the
"oonoilistion agreement”", and direoted me to write a letter to Seoretary

Ickes ogain asking for the loan of Dry Finoh aa cenoiliator. In writing

Seorotary Ickes I sent him the following datas
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le Copy of my lottor to tho Board, dntad June 17, 1936

= 2 Copy of cgreomont for coneiliation, dated July 13, 1936
3+ Copy of my lottor of August 9, 1936 to Major Borry

4, Copy of Mojor Berry's reply

8+ Copy of Board minute’ authorizing tho employmont of Dr,
Finch ns concilintor, dated Fobruary 25, 1937

6s Copy of o statoment of my dissont from the Beard mojority
action
! Soerotary Ickes rofused to loan Dr, Finch, whoroupon the "conoiliation
agroement” wos ot lnst abandonod by tho Board, and condemmation proceed=

ings wore decided on, and wore filed on May 18, 1937.

My objections to the "agroomont" wore that it tonded to creato a prosumption
of propriety and logitimney to tho minorgl loascs, and that it ostablished
an improper rolationship, In my opinion, the bnld fncts which woro mowm

to overyono concerned wore such ns to compel any opon-minded porson to the
?pinion that tho elaims wore being prosented in bad faith, tﬁat is that

they woro an offort to uso a rolatively nogligible investmont in mineral
lonses, token whon the construction of the Norris Dam wns n vory strong

probability, ns o basis for colleeting a vory largo sum of money from the

: governmont. Various TVA staff mombers, whose routine duty it wos to examino

into tho physical volue of tho lcasos and to roport thoir findings, had

reported that opinion.

In thoir public comments of Docomber 22, 1937, concerning my tostimony in

the onse, Dr. He As Morgon and Mr,. Lilionthnl stato:
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"The arrangement for Dr, Finoh's services (under the
"oonoiliation sgreement") interposed no hindrance in

pressing the issue of bad faith,"

This 1s & whelly untenable position. In the words of the oconoiliation
oontract, that ocontraot covered only "an effort to arrive at an egreement

as te the amount to be pald by the Authority to Major Berry and his

associates . , " Any use of the oonoiliator, appointed under that agreement,
to ingukwe into questions of bad faith or any searoch for evidenoe of bad
faith during the life of such a friendly agreement would seem to indioate

a deficlency of ethical disorimination. The "egreement" clearly implied

8 friendly inquiry.

From the standpoint of the TVA Boord, this friendly "agreement" seemed
either to surrender the right to search for evidence of bad faith, or mlse
it "double orossed" Major Berrys To oarry on friendly nmegotintions,
presumably on the bmsis of mutual confidence and regerd, and at the some
time have the TVA attorneys search for evidence of past bad foith on the
part of Major Berry and his ossooiates, the use of whioh evidence would be
to nullify eny conolusions reached in such negotiations, would seem to be
beneath the dignity ond self-respeot of government. ﬂpﬂnly. expressed
doubt @8 to the good faith of the oloims wos o more appropriate attitude

toward Major Berry.

He evidently believed the "oconociliation sgreement" wns made in the spirit

of friendly ocooperation, for on July 20, 1936 Major Berry wrote to Secretary

Iokes conocerning the "agreement' :




"I hope you will find it possible to authorize Mr. Finoh

to endenvor to compose the situntion betwoon the parties
involved boonuse it is n friondly discussion and is tho
obvious desire of nll parties concorned not only to find
tho foots with relation to the damagos but tho aquitnble:
adjustmont of samo, nll prodicatod upon the most friendly

spirit of tho partics,"
Tho other direotors of tho TVA clso reosived copios of this lottor.

Moreover, in his letter to mo of August 16, 1936, referring to the
"ooneiliation agroomont", (copios of which wore roceived by the other
membors of the TVA Board) lnjor Borry stotod:

"It is not my desire horo to ongnge in projudioing tho

coneiliatory offorts of tho Dirocetor of the Buronu of

Mines, Mr. Finch, in an effort to determine tho unsottled
point, as I undorstond it, to wit - the valuo of this marblo,"

(The italics are minc,)

Again, in his later mooting with the Boord he ogoin emphasizod that this
was tho sole point at issue, and whon I diffored from him on that, the
othor Directors supportod hims As I reeall, whon Major Berry testified !
in tho casc he stated that until the very day of his tostimony he hnd

no hint that thore would bo a charge of bad foith against him and his
assoclatoss I doubt whother Major Borry would have entored into this
agrecmont 1f he hnd beliovod thnt during these negotiations those
carrying on tho friendly nogotintions were at tho same tine searching for

ovidineo of froud on his part,




17.
In the statement of Dr. H. A, Mérgean and Mrs D. E. Lilienthal of December
22, 1937, they say: t
"The majority eof the Board was confident of the soundness
of ita own experts, but felt that this distinguished publio
servant (Dr. Finoh, whose services were requested under the
"oonoiliation sgreement" )oould be helpful in seouring a

»holly impartial review of all expert opinions and feote."

The Board could have resssured itself without smy friendly "oconoiliation
egreement," When the "sgreement" with Senator Berry wes being reaffirmed
by the two Board members, after six months of protest on my part, I again
protested to the Board as follows:

"If the TVA Board considers it advisable to secure the

opinions of sdditional outside consultants, the same

quality of consultation ocan be seoured dirootly, without

the involvements or impliocations of a oontraot for |

conoiliation," Ly I

In fact, the some man probably could have been secured, if desired. Dr.
Finoh was being oalled in, tlwug;h totally unfamilior with the situation, %o

determine the value of property, most of whioh ot that time wos submerged

in the roserveir, ond therefore Botally inmocessiblo. This stop was boing

token aftor soveral representative geologists, inoluding Dr. Oliver Bowles,
& mombor of Dr. Finoh's stoff as Assistant Chief Engincor of tho non-metal
division of the U.S. Buroou of Mines, a foromost marble expert, and othor
leading ma rble oxports, had reported tho marblo doposits %o bo commoreially

valueloss ,
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Moroovor, tho torms of tho "oonoiliation ngreoment" would seom not to

q | moko Dr. Finch availablo to tho Board "in soouring for itsolf o wholly
impartial roviow of all export opinions ond faots." His would have boon
o task of eonoilintion botwoon tho partics as to tho valuo of the marble,.
He is a toohnienl oxport on mrble, cnd not an invostigator of m;tiras.
His fces and exponsos, to quote from the agreomont, were to "bo paid in
oqunl shares by tho partics" (to the "coneiliation agrooment"), Such a
friondly inquiry into physical valuc ne o bosls for o friondly settloment
would not inelude o soarch for ovidonco of froudulent intont, and wns

out of plnoe when the dominont quostion wns whothor there wns not an

attempt to defraud the govermment.

The nowspapor reloasc of the two Board members contnins tho following
stntements
"Our counsol « « « hod presonted facts indieating bad faith,

foots proviously unknown to anyonc connectod with the Authority

until discovercd by our attornoys on the ovo of tho trial,

aftor two yonrs of tonacious invostigation."

In my opinion, tho italicizod words quotod imply an untruth. As a mtbor

of fact, thero was ne such "two ycars of tonncious inwnstigation" by the

m jority of the TVA Board or by tho legel staff, of which, as previously
montioned, Mr. Lilionthal, onc of tho Bonrd members, wos thon head, na
Gonorel Counsols On tho part of Dr, H. A. Morgan and Mr. Dovid E, Lilionthal

thero wne tho exnot opposito from tenacious investigntion as to bad faith,

Whon I, os Chairman cof tho TVA Board, held that Major Borry as a citizen

and ns o public official should disclose the time he boemme finrneially
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interested in the minara} claims, his actual investment in the leases,
and other pertinent data, as outlined in my letter to him of August 9,
F 1936, which data would have a direct bearing on ghe question of the good
faith of the olaims, neither of the other Directors supported me in that
request, Mr. Lilienthal explicitly opposed such a request. He said it l

would be too hard on Major Berry. In the presence of TVA staff members

he sald that he had reed reports of several TVA staff members oxpressing

the opinion that the claims were in bad faith, and he vehomently critiafisod
such statements of TVA staff members, saoying that he would tolerate no
more chorges of bad faith against Major Berry. A few minutes later he
withdrew his remarks, but very distinotly left the impression that any TVA
staff momber who should suggest bad faith in the matbtor would be taking

o porsonnl rilsk in doing so. Hia_nttitudu wos one of vigorous opposition
to my inslstonoce that Major Berry, as a citizen and as nn officinl of the
nationnl govermment, was under a moral cbligntion to disolose tho facts

which would bear on the good faith of his olaims. 1

As to "two yoors of tonncious invostigntion" by TVA attorneys: Prior to

Moy, 1935, the Lond Acquisition Division of the TVA, with the mssistonoe

of TVA engincers and goologists, made n competont study of the valuc of

those lenses. By Moy or June, 1935, tho Land Aequisition Division had

roached tho conclusion that thp cloims wore without commercianl value,

that scttloment wos impossiblo, and thot condomation should be undertaken.
It wns not tho business of the Land Aoquisition Division, but of the Legal
Division, to sook for logel ovidonece of fraud. Shortly after May, 1935

end until July, 1936 the mattor wans in the hands of tho Logal Division,

.

In July, 1936, Drs H, A. Morgoan and Mr. Lilionthal, as a majority of the

Board, took tho mattor into their own hands to deal with directly., Up
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to that time I believe there had been little if any specifio searoh by
the legal Division for evidence of bad faith, The two members of the
Board kept the matter direotly in their hands on the basis of friendly
negotiations until about the last of March, 1937. During that peried
I believe there was little 1f any search for evidenos of bad faith by
the TVA legal stnff., Then, after desultory preparation,.moctive)
preparation for the hearing began in September, 1937, asbout two momths

before the aotual beginning of the hearing,

The stotement of Dr. He A, Morgan end Mr. Lilienthal of December 22,
1937 oontinues :
"Dro A+ Es Morgan's reflections on our lawyers, whom
he seeks to disoredit in this case, nnd whose legal
odvice he disregarded, are therefore without foundation in faot,
No 'punchﬁﬁ were pulled', no 'faots pertinent to the issue!
were suppressed, ond the case was well handled by our

ocounsel,"

The testimonmy referred to is sufficient evidence that I did not

oritiocize the TVA lawyers. I purposely and oarefully refrained from doing
8o, beoause I felt that the lowyer in oharge of the oaso wos put into

on almost impossible position by Dr. H. A. Morgen ond Mr. Devid E,
Lilienthal, the other two Direoctors, It is a favorite strotegy of
Direotor Lilienthal %o state that the Chairman hes reflucteq upon or hos

maligned or otherwise hos offended TVA staff members or other PETBONS
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This mothod of orenting i1l will townrd o membor of the Board has
continued for more than four years, Its cumulative effect may be

considorablo, and it 1s one of the oconditions which has made harmonious

cooporetion vory diffiocult,
+

Tho statoment of tho two members of the évnrd oontinuos:
"No ono oonncoted with the Authority had any focts
respecting bad foith on tho part of the claimonts
et tho timo Dr, Finoh wns invited to nid the perties,
nor until shortly before the trinl. Dr. Morgan so

tostified boforo tho Commission,™

I did not so testify, though cortain quostions put to me by the attorney
for tho Bonrd secomed to mo to be so fromed as to lead me to do sos In
my opinion, the fnots fully known to every member of the Borrd, or ot
hand in reports presonted to it-- nll long before the condommntion case
wus.atartod - and before the "eoneiliation agrooment" wos made - con-
ati?utnd strong, if not conclusive, ovidence of bad fanith - that is, of
intent to "hold up" tho government, Thore was much data available to
the Bonrd, which indicatod nn intont to "hold up" the governmont.
The following items worc among those whioh wore specificnlly and directly
brought to tho attontion of nll the mombors of the Board:

Goneral Jmowlodge thnt dem construetion hnd long been under

oonsidoration

Dr. Eckel's report of March 25, 1935

Roports of geologists, ongineers and marble experts,

summarigod in the roport of June 2, 1936
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My memorandum of June 17, 15386
My protest to the Board in August, 1936
My letter to Major Berry, August 9, 1936
Major Berry's reply of August 165, 1936
My protest at Board meeting September 15, 1936
My protest in signing the delayed minutes of the Board
meeting of July 10, 1936, sometime after November, 1936
My wverbal prrbu'l; of Fobruary 24, 1937
My protest by memorandum of February 25, 1937
Repeated mention by TVA staff members of opinions that the

claims were in bad faith,

As I repeatedly stated to the Board, to proceed under such oiroumstanoces
with & friendly agreement to determine physioal wvalues in my opinion was

markedly improper.

I avoided & publio statement and withheld making an appearance in the
| + oondemnation hearing until the afternoon of the day the heering was to
olose, and when a 11 prospeots had passed that the other Directors would
toke steps whioh it scemed to me were necessary to proteet the ‘Puhliﬁ

interest. For noarly a yoar and & half I protested in oconfidenoce to the

TVA Board, ondito ether public offioisls where I considerod it o be in
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the public interest to do so, in the hope that the interests of the

government oould be proteoted without publioity.

The Berry marble oase represents the kind of diffioulty with whioh, as
Chairmen of the TVA Board, I have been faced in the effort to maintain
good standards of publio servise, in the face of a socalition of two

members of the Board whioh placed me in the position of a minority member.,

Regardless of whether the TVA is a true "ynrdstiock" for power rates, it is
of necessity n ynrdstick of government in business. It is oonducting
business in a large way, and the manner in whioh it oonduots that business
will be o mensure of the ability of government to do business with integrity,
impartinlness, and economy. For more than four years I have striven to
demonstrate that the government ocan conduct business with soonomy and
acocording to high standards of conduct. The great program of dam
construotion and integrnted water control of the Tennessee River system,
which wntil recently has been.under my direct supervision, will, I believe,

meet any such standnrds.

To o steadily inoreasing degree, however, I have contended withrnn attitude
of conspirnoy, seoretiveness, and bureauoratio manipulation, which has

made the proper and effective «gondust of TVA business inorensingly
difficults During this period the public has been stendily, and I believe
purposely, led to believe that the diffioculties within the TVA have been
due primarily to differences as to power polioy, or to just another

"family quarrel." The real difficulty has been in the effort to seooure
honesty, openness, decency, and fairness in governments The Berry marble

caso, a8 I have said, is an instonce of this diffioulty.
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Until recently the dam and rﬂuarvuir_uunutruutian program, which included
about two=thirds of TVA expenditures, except for }nnd purchase have been
under my direotion; and most of tho staff members, except in the legal,
eleotrical, and fertilizor divisions, were seleoted under my general
suporvision. In my opinion by far the greater part of the TVA starf is
compotont, honest,and loyanls I boliove that the TVA cen be & sound and
vory valunble contribution to govermment: I have no ogreemont with those
who would eoripple or dostroy ite. I bolieve that its major river cnnérnl
work, up to and including power genoration ot the dam sitos, is officient,
oconomienl, and in tho publie intorost, and that tho romainder of the
progrom can bo made soj but only if the administration is honest,
businessliko, opon, foir and nonepoliticnl, and devoted wholly to doing

tho bost possible job in tho public intorest,

- e e am = = 0




In the statement of Senator Berry, whioh also appeared in the press

of December 22, 1937, he made the following specifioc points:

1,

What I did

Senator Berry seid, "Now as to Mr, A, E, Morgen's posi-
tion es quoted in the daily press, he says, 'tho leases
were seoured after the oonstruction of the Norris Dem by
the Federal Government,!

"Mrs Morgan knows and we have proven beyond peradventure
that the properties were controlled by my eassociates and
myself before the enaotment of the Tennessee Valley Author-
ity law, To be specifio, the records show that we wore

in possession of these properties in the early part of

1952 end the lew establishing the Temmessee Valley Authore=
ity was not ensoted until 1933, The statement of Mr. A, E,
Morgan, therefore, and he knew it, was a deliberate ond
malioious falsehood."

teatify, as ocorreotly quoted in the daily press;.is:

"The leases were seoured after the construction of the
Norris (formerly Cove Creek) Dam by the Federal Govermment

had beoome an active possibility."

The statement thot its construotion "had beocome an aotive possibility"

was fully justified by the following faotst At the time the loosos wore

taken in 1932, the construotion of tho dam had boen under consideration

for about ten years, Twioq Congress had pmssed bills for its construo=

!

] J
tion, whioh wore vetoed by Prosidents Hoover and Coolidges About 200,000

of Federnl

appropriations hpd beon spent for surveys and plans for the

dam. There was a gonoral wldespread knowlodge of the probable construotion
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of the Norris (Cove Creek) Dam, as abundantly evidenced in the Congres=-

sional Record and in loeal newspapers., Stephan Raushenbush in his boolk,

"The Power Fight", written in 1932 and widely circulated, describes the
Cove Crook Dam, gives estimantes of the primary and secondary power it
will pfudu;a, and mentions ite valuo for flood control and navigation,

He quotes from the Congressional Rocord a statemont by Mr. Henry Ford in

1927;

"The roal gonl and objoetive of the power combine at this time

is tho Cove Croeck Rosorvoir Dom, The powor combino knows that

that rosorvoir dem is worth $50,000,000 and porhaps $100,000,000,

and the combine kmows thot this dam bolongs to the pooplo of

Tonnosseo, yot the combine msks the Foderal Power Commission to

moko a gift to thom of Cove Crock,"
Mr. Roushonbush further stotos:

"The Norris Proposal (of 1930) . . «Planned . + & for the |
building of the Cove Crack Rosorvoir Dam. This lattor will act
08 a means of flood control end navigetion control. lo stateod
that soomor or later tho Govornmont probably would buiiﬁ it for
those purposos oven if it dovelopod no powers But as on addi-
tion which almoat doublos tho value of the Govenmont's othor
property ho fevored it,"

It wns gonorally undorstood in tho region thnt o chango of administration,

which scomod imminent, would remove the lost obstacle to its censtruction,

A contraet mndo in Novomber 1936, when the construction of Norris Dam was
well advancod, which wes introduced ng ovidoneo at the hearing on tho Borry

marblo elnims, provided thut'$nnntur Borry and his
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associates would prosecute mineral olaims against the United States
Government for certain land owners, and were to retain G62e% per ocent
of all sums so recovered., Senator Berry, as well as his associantes,

personally signed this contraot,

On March 25, 1935, Edwin C. Eokel, Chief Geologist of the Tennessee Val-
ley Authority, who worked under my direction, gave warning eoncerning
the Berry olaims, whioh warning was transmitted to the TVA Boards He
saids "The properties were apparently taken out in order to hold up the
government, and our enocouragement of that polioy would lead to similar

attempts at Pisclkwiok, Wheeler, nnd all other dams,"

2e Senntor Berry's next point is, "Mre A. E. Morgan further says,
'that the assumption of walue in marble deposits wns an after=
thought«! This is ancther ;xnmple of the falsity and the
vielousness of lirs Morgon's declaration. If it wore an after=-
thought, and it was not, the faot would not be removed that hy

property was confiseated without due proocess,”

I have three reasons for the statement "that the assumption of value in
marble deposits was an nftarthaught;" The report of o TVA geologist,
which was brought to the attontion of the TVA Directors in June, 1936,
gontaing the following stotement:
"Mr: Horris (Major Berry's associate in tho marble elaims) has
persoenally stated to me, '"The leases were taken on the zine
load which we trooed all the way, northeast from Clinton,
Tonnessee'y, Apporently the original intent wans to obtain

leases on zino propertics." Two drilling rigs were put to

work "late in 1932." The geologlst's report oontinuesi




"It was during this drilling that Charles Oder, Assistant

State Geologist, came to inspeot the property and he has
informed me personally that they admitted, with some hesi-
tation, that they were drilling for oil. Mr, Oder has also )
stated that he discournged both the zinc and oil prospecting
in the properties, but suggested the possibility of develop-
ing the morble,"

The TVA geologist's report states: "It can be seen from
the nh&va-gntharud faots thct a number of lenses were taken,
first, for zine, and when it turned out to be too poor, for
oil Produntion. After this effort wons discouraged by Mr.
Odor, they finally as a last resort have settled down to

marble,"

Tho sccond reasonfor my nssertion is Major Berry's ovm statemont mode

whon his appointment to the Semate wns under considerations In the pross
of May 2, 1937, the following occurs in direet quotation mnrks as the
stotomont of Major Berry: "We had no idoa in the world whon wo bogon that

thore wns any morble present." (Knoxville News-Sontinel, liny 2, 1937.)

My third reason for the statement is tostimony given at tho honring of
the marble cese in Knoxvillo. Nowspopor accounts of tho hearing on
Docombor 7 stato that Major Borry's assoeiate, Mr, Harrils, tostifiod
that leoascs were takon with the intont of oxploring for zine, and that
during such exploration the marble was found,

3e Sonator Berry furthor stotos: "Mr, A. E. Morgan declaros

Tthnt most of tﬂh marble sold from the doposits was sold for

uso in Fodoral buildings as spocified by Fedoral architeots,!
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"This is a furthor oxample of o werpod partisan mind bocause

tho faots aro that my assoolatos and myself sold no marble

to tho Foderal Govornmont. Wo sold to tho fabrientors

nnd tho rooord hns boon so d etormined. Then Mr. A, E. Morgan
proccods to say that tho goologists and industrinl goologi-

onl consultonts hovo roportod that the marblo has no chomieal
values The inconsistency is immedintely apparent. If they
had no chemicnl wvnlue how could they be sold to Federal build-

ings ond specified by Federanl architeots?"

In my testimony I rend the confidential memorandum which I had addressed
to the TVA Board, dated June 17, 1936, In thot memorondum I stoted: "I
have the following impression « « « most of thalnnrhla sold from these

depoaits have sold for use in Federnl buildings, ns spocified by Federal

architects." (Marble "fabricators" purchnso and preprre any marble specified
by architects,)

At tho timo this memorandum wns writton, June 17, 1936, the TVA had in=-
formantion that this marblo wns used in the following public buildings:
The Unitod Statos Federcl wnrehouse building in Washington; Now York
public achool buildings (No« 2 and 40); Cormak pumping station, Chicogo =
all Fodoral or local government projects. The only other buildings on
which we could find o rocord of this marble's boing used wore Ferneliff
Mouseoloum, Hartsdale, New York; "St. Cathorine's Church," Boston; and the

Union Building, Knoxvilloe

I did not sny "thnt the goologists and industrial geologieal consultants
hnvo roportod that the marble has Mo ohomical value", As corroctly roport=
od in tho nowspapors, I said, in my momorandum of June 17, 1936 to tho

TVA Boord:s "TVA geologists and industrial and goologiocal consultants
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have reported that these marble deposits have no commeroianl wvalue, being

too expensive to work,"

I did not state that Major Berry personnlly scld marble to the Federal

Government, though in o letter from him whioh wae imtroduced at the trinl

he stntes that he tried to do B0,

gemntor Berry further stated:
4, "Mrs As E, Morgan then proceeds to sny that the man, and he

means me, is a close adviser of the President, and that my
associntes and myself are asking for four or five million
dollars for our olnims and prooceeds to deeclare that anyone
oonneoted with the present Administration to profit finane
oially in any way would be an indefensible net. Nobody knows
better than Mr. As Es Morgan, and the records so indiecate,
that my nssoeintes and myself have never asked the Federal
Government for any amount of moncys Wo have asked them for
o foir appraisnl of the worth and tho dotermination of the
values oonfiscnted by the Tennessee Valley Authority, Mre
As Es Morgon, in this instanece as well ns in other instances,
oithor deliberately or ignorantly engages in the simple pro-
soss of lying and he knows it "

The quotation roferred to is from the same oonfidontial memorandum of

June 17 to the TVA Beard, whieh waos introduced in evidence ot thoe hear=-

inge

Mre John I, Snydor, Direotor of tho Land Aoquisition Division of the TVA,

in a memorandum dated May 15, 1935, stated as follows:
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"Subjeots Ford and Harris Mineral Leases

"I have oome to the oonolusion, after an examination of the
geology and engineering reports submitted by the above parties,
whioh olaim & damage of $1,633,333,33 for the proposed flood=-
ing of what they oall the marbles of ‘Blg Spring Hollow, that
it 1a futile to waste time negotiating with them,

"I suggest that we immediately determine whether we wish to
condemn all their interests or just those parts whioh we will
have to flood and get the proceedings started ns soon as pog=
sibles I think it would be very desirable if we ocould bring

this matter to triel before the water actually ocovers the

property."

There were o number of moetings between Senator Berry's represontatives
ond these of the TVA at whioh definite emounts of money were named. The
following is quoted fr?m the report by tho TVA legal represontative of
o meoting on Ma roh 30, 1936, attonded by four represontativea of TVA,
and oight ropresontatives of Senator Borry ond his assoociates:
"Very 1littlo progress was made in the oonforonce » ond it was
obvious from the first that the parties werc too far apart to
find any bosis of sottlomont, The amount olaimod by the
marble poople is approximatoly 31,30(:;,0{}0, bosed upon o serios
of figurea, onoh of whioh is highly speoulative and probably

unproveble in an sotion ot law,"

Thoso reforcnoos to written records confirm tho goneral knowledgo among
TVA engineors, goologists, land aoquisition mon, snd attorneys that in

nogotintion with Sonator Borry's mssoointes and ropresentatives thoir




olaims were stated in terms of money and in large figures, It wns une

deratood at the time by TVA staff members that the amount of $1,600,000

wes olaimed for ome group of leases, and that the total olaims would

amount to four or five million dollarss It was my understanding frem

obnversation with staff members at the time, that while during oonfer-

ences Major Borry's representatives made these large olaims for speocifio

amounts, they sarefully refrnined from making any written resords of such

oloims .

Senntor Berry further atates:

"In nddition, the records show that we have made every effort
to ocompose the matter by mediation, ocnailintion and arbitroe
tion, and it is Mrs Ae Es Morgan and no one else that blooked

the precesses of nsoertaining the faots, Moreover, it is

" Mre As Eo Morgan who is responsible for the abrogation and

the cancellation of an agreement to mediate the differences,
This establishes definitely his attitude of bad faith and his
disregard of the majority astion of the Tennessce Valley
Authority Board of Diresters, All of these things were said
direot to Mr, Morgan in the presence of his associntes,
therofore, when he issued the statement quoted in the &uily
press he makes himself the party of repudiation of o snered
agreomont, and no one ocan have sonfidenee in the good faith
of a person who violates o snored, binding angreoment. Sush
viclation not only represents improprioty, but the essence

of bad faiths The simple faots are that Mr, As E. Morgan, as

ohairman of the Tennessec Valley Authority, has discovered

his ineffiolensy and his ignoranco of tho laws of the land
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and now endenvors to cover up h;u foilures, weaknesses, and ig=-
norance in nn attempt to beoloud an 1ssue,.

"Conoceive the chairman of the Tennesseo Volley Authority, one
who is supposed to have intelligenee and business cnpaecity,
flooding waluablo property without first endeavoring to settle ’
or secondly, prooeeding in oondemnation action, He did not do
either but he assumed to intimidate and coerce not only my asso=
clates and myself, but hundreds of other property cwners in the

Tennesseo Valloy,"

As to my having "blocked the processes of asoertalning the factsy" the oxe
act opposite is the onse. On at lenst four oocasions, the first being my
lotter to him of August 9, 1936, quotod heretofore, I asked Mnjor_Berry for
the pertinent faots concerning the origin and status of his intorests, None
of this information wns supplied, except for threo lenso dntos which already
worc moatters of publio records It is truc that Sonantor Berry made repeated
efforts to bring about a scttloment of his olaims by quiot agroement, with-
out diselosing those fnots, ond without an open hearing, It is true that

he had oonforences on the matter with one or more of the TVA diroctors,

which conforcnocs wore not roportod to me, the Chairman of the Bonrd. The
"oonoiliation agroement" betwoon Mujor Berry and Direotors H. A, lorgan and
D. E. Lilenthnl wns made aftor numerous TVA goologists, engincors, ope=
proisors and marble exports had reported the marble to bo without commorcial
valuo, end nftor ropeated exprossions of opinion by tho TVA stnff that the
olaims seomed to be an offort to dofraud tho governmont. Tho "conciliation
agroement" wns reaffirmed aftor I had ropeatedly oxprossod to tho TVA Bonrd my
deop concorn ovor whnt scemed to me to bo an offert to dofraud the govornmont,

and had specifionlly drawn thoir attontion to these numorous reports, and to
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these oharges of bad faith made by TVA staff members, and had vigorously
protested to the Board in writing against any agreement under the oircume
stances, BHecause the agreeoment was reachod after my momorandum of June 1?j
1536 the TVA Board, during my absence, and wi thout notice to mn; I held that
it was inwalid, Though the agreement was later validated by a majority of
the Board over my protest, I was of the belief that a "friendly" agreement

; EXPLOIT
reached in the face of what scemod to me to be obvious intent to dedwwad
was not a good publie polioy, and lacked several degroes of being "sadred,”
After I hnd protosted for more than six months and had brought the ﬁnttar
clearly to the kmowledge of the Secretary of the Interior, who otherwlse
might have become unwittingly involved, and after he had refused the loan
of Dr, Finch os "eonciliator," the TVA Board at last unanimously abandoned

the "conciliation agreement” and on March 31, 1937 nuthorized condemmae-

tion,

€+ OSenator Berry further states: ‘
"The proof of his (Dr. A, E. Morgan's) lack of ability, capa-
ity and vision is shown in the faet that no condemmation
proceoedings were brought against the waluable properties

until the goed year 1937,"

The Berry marble olnims wore thoroughly and vigorously examined in 1934 and
1§EE by the TVA geologlsts, whose work oame under my general supervision,
Further evidence wns collectod by the Land Acquisition Division of the TVA,
This evidence was entirely to the effect that the lonses were without ocom=-
mercial valuo, and that thore was apparent intent to "hold up" the govern-
mont, When the physical cvidence wms fairly complete, and when it appeared
that the claims were fantnsticanlly exorbltant, the entire matter wns turned
over by the Land Acquisition Division to the TVA Lognl Division for con-

demnation, Thore progress almost stopped until Dr. Ho A, Morean n=q
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Mr, D, E, Lilienthal, during my absence and without notification, adopted
the unprecedented ocourse of taking the matter out of the hands of the
usunl TVA agenocles, ond umdertoock to handle it, In the several thousand
TVA land aoquisition ocases, I believe this was the only casé in whioh the
Board of Direotors took the handling of the mequisition of land or minerals
out of the usual TVA ohannels and direoted it themselvesj; that is, exoept
in the ocnse of the purchase of phosphate lands for TVA, in which cnse pur=-

chase prieces were determined undor the direction of Dr. H. A. Morgan,

As I understand the situation, deloy in ocondemmation was in acoord with
Sonator Berry's wishes, he desiring a friendly settlement, and the delay

wos acquiesoed in by the Legal Division. Except for a few days in Febru-

ary, 1837, whon I was inquiring into the process of condemmation, such
delay was in no respect whatover due to my amction, but rather the con-

trary.

The above account covers overy point made by Senator Berry in his statement of

Dooembor 22, concerning the morble olaims, I havo not discussed his other

oxtended uncomplimentary romarks eoncorning myself. However, it is intorost=-.
ing to reonll a letter written to me by Mr. Berry on May 23, 1936, a

fow wooks before I protested angainst the settlement with him,

The letter is as follows:
"My dear Dr. Morgen:
"I cannot begin to tell you how thoroughly happy I am over the
announcement that you will continue with the Tennessce Valley f
Authority as Chairman, notwithstanding newspaper comments to |
the contrary,

"I have said to the President ropeatedly nnd to others that I
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knew of no man who possesssed the vision and the
couraze who could have successfully undertaken the
great Tennessee Valley project outside of your own
good self. It 1s a great task and you and your
assoclates are deserving of the highest commenda-
tion.
"Good wishes to you."
This letter was signed "George L. Berry."
# 4 o %

The T« V. 4. deserves a falr and open hearing, which is full
end Impartial with nothing hidden, and without predelection for
or against any person -es-agednet—eny-peoweson or against the
Te Ve As 1itself. The investigating body should be provided with
sufficient funds to make possible a first hand examination of
the obscure financlal records of the power program, and of all
other ilmportant phases of the Ts V. 4. which come into question.
The fertilizer policy for example was adopted without being '. '
disclosed ko the T« V. A. Board, and no Impartlal technical
appralsal and report of the fertilizer program ever has becn
made to the Board or to the public.

It would seem that such an investigation could best be con-
ducted by a jodnt House and Senate Committee on which sll1 impor.-
tant attitudes towards the T. V. A. would have adeguate repre-
sentation« The T« V. A+ 13 important not only for itself, but
because 1t representa a case of a new form of government
organization, and also because 1t revresen’s one policy wilth
reference to the power industry, end a diametwically oppcs}te
policy toward the fertilizer 1niustry. It is {important not only

for itself, but as a type of governmental method and attitude.
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Gentlemen, we shall now proceed with the investigation
which was adjourned last Friday, Firet, I should like to say a

few words, I want to emphasize again the controlling considera~

“#ione which govern the hearing beginning last Friday end which I

stated at that time,

As I said last week, I am holding this hearing pursuant
to the responsiblility and emthority which are lmposed upon me as
the Chief Executive, In that capacity I have direct and primary
responsibility for the honeet and effective administration of the
executive and administrative branches of the Govermment., Seriocus
charges have been made by the Chairman of the Tenneseee Valley
hnthority against his fellow directore and in turn by Dr, Harcourt
Morgan and Mr, Lilienthal against Chairman Morgan, It is my duty,
both to investigate the truth of the charges and to take appro-
priate action based on the facts of this investigation. The
President does not have the sole responeibility, but he has
primary and direct responsibility.

As I emphasized at the earlier session of this investi=-
gation, it is not for the purpose of composing differences, it
is not for the purpose of exploring issues of policy, mere
personal differences, or disagreements over details of administra-
tion. The object of thie inguiry, as I stated before, ig to
ascertain the facts, if any, upon which the charges of personal

dicshonesty, malfeasance, and official misconduct were based,




So long as these matters are outstanding, all other questions

relating to the Tenneseee Valley Authority are necesearily con-

.fused, Until these grave charges of dishonesty, bad fajith, and

misconduct are cleared up, it is impossible to secure the proper

administration of the project or fair consideration of any
issues of policy that may be ocutstanding,

At lmst week's session I asked all three directors a
number of questions intended to elicit the facts upon which the
various charges and countercharges were based, Director Harcourt
Morgan and Director Lilienthal submitted oral and documentary
evidence on these points, both with reference to the charges
against them and the charges which they in turn had made against
Chairman Morgan. Chairman Morgan declined to submit eny facts
at that time, either with reference to his charges or in
raupnns; to those which had been made against him, In order to
give him an opportunity to reconsider his position and a
further opportunity to assemble the facts, I adjourned the
hearing until today, At the seame time, however, 1 am ready to
receive any further facts which the other directors may wish
to submit.

One further word. I cannot emphasize too strongly
the:ﬁqint I made last week., It is my duty to conduct this inquiry
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and yours to assist and cooperate therein, Whatever responsibility
A




any of you may feel with regard to your duty to present the facts
in any other forum, as executive officere appointed by and
responsible to the Chief Executive, it ie your duty at this hearing
to respond fully and to the beet of your knowledge.

I need hardly remind you again that I am interested
only in facts and not mere opinion and suspicion, Now, Chairman
Morgan, since you declined to respond to many of the questions
which I asked last week, I wish again to request at this time
that you submit the facts, if any, concerning the matters that

I then ingquired abount.

(Note: The following questions are based upon the assumption
that some responses will be made. If, at the outset,
there is a general refusal to meke any statement theras
appears to be no couree but to close the hearing with
the closing statement which is the last page of this

| document .

0Of course, however, the other directors should first
be given an opportunity to add anything they may
have,

The questions attached hereto cover substantially the
same ground covered last Friday and are in substantially
the same order. Generally speaking, the first guestion
listed under each item covers the point broadly., The
remaining questions are suggestions for use depending
upon the responses made to the first,)




DRAFT 1

Chairman Morgan, I shall first ask you about the so-called
Berry marble claims, with regard to which you have publicly charged
the other directors with dishonesty and malfeasance. I repeat the
question I asked you last week:

Q+ What facts have you showing dishonesty or malfeasance
on the part of your fellow directors in the handling of
the so-called Berry marble claims?

A. If the Chairman declines to answer, pecint out that
he must be asgumed to have had some facts available at the time his
charge was made, and ask him what facts he had at that time.

B. If Chairman Morgsn answers, ask him such of the follow=
ing questions as are not covered in his statement.

1. TYou have stated that you emphasized to the
Board the opinion of its experts that the
leases were without commercial value. Olaims
of this technical nature may be worthless
without being frandulent. Did you have any
facts as to aotual fraud in your possession,
and, if so, did you present them to the Board?

2. Did you presemt any facts as to actual fraumd
to counsel in the case?

3. Did you ¢onfer with counsel prior to your
appesrance before the condemnation commiseion
and advise with him concerning the evidence
which you planned to offer; or as to the
possible effect of your testimony on the success
of the case as a whole?

4. Did TVA counsel approve your appearance and
accept you as a Govermment witness?




BEERRY MATTER - 2

5. What facts relating to framd did you present
which were not already a part of the recard
in the case before the commission?

6. Did you at any time have any facts which gave
you reason to believe that Dr. Finch, Director

of the Burean of Mines, would act in a dis-
honest or corrupt manner in this matter?

I will now ask Dr, Harcourt Morgan and Mr, Lilienthal

if they have anything further to say on this matter,




DRAFT 1

Chairman Morgan, you have also charged that a "jaker®
was inserted by your assoclates in the Arkanses Power and light
Company contract, and that the engineer who exposed this "jdicer®
wae punished.

Q« What facts did you have to support your accusation
of dishonesty in this matter?

A. If Chairman Morgan declines to answer con=-
sider the following questiom.

What facts did you base the accusation
on at the time it was made?

B. If Chairman Morgan answers, but not fully,

ask him the following questions.

1. Did you ever make any suggestion of dis-
honesty in regard to that contract prior
to the letter to Comgressman Maverick?

2. Were the Arkansas Power contract pro-
visions relating to secondary power,
prior to the amendment which you suggested,
congistent with the large industrial power
contractes you had already aprroved?

I will now ask Dy, Harcourt Myrgan and Mr, L;lianthnl

if they have anything further to say on thie matter.




Chairman Morgan, your letter to Representative Maverick

charges that the Anthority's contract fails to protect the

public's interest and imputes a sinister relation between the
majority members and the Alumimum Company,

1. Whet, if any, facts have you supporting the charge of
corrupt relationship between the majority of the board
and the Alumirmm Company?

2. If you do not mean to charge any impropriety in the
relations between the other board members and the
Alumimm Company, am I now to understand that you are
disavowing such an intention and such a charge?

3, MAm I to understand, then, thet what was really involved
in connection with the Aluminum Company contract was a
mere disagreement between you and the majority of the
board on the iesuee of policy involved?

I will now ask Dr, Harcourt Mprgan and Mr., Lilienthal

if they have anything further to say on this matter,




In your letter to Representative Maverick, Chairman
Morgan, you charged the majority of the board with making
explicitly false, misleading, and evasive reports to the President,
to Congress, and to the publie.

1. Please give me any specific facts you may have showing
dishonesty on the part of the majority of the Board in
the making of such reports.

I will now ask Dr. Harcourt Mprgan and Mr, Lylienthal

if they have anything further to say on this matter,




Another of the charges in your letter to Representative
Maverick was that "There is a practice of evasion, intrigue, and
? ‘
sharp strategy with remarkable ekill and malevolent habit of
avoiding direct responsibility which makee Machiavelli seem open
and candid."
l. What, if any, dishonest or corrupt acts om the part
of your associates do you coneider involved in this
charge?

2. What specific facts do you have to support any such
conclusion?

I will now ask Dr. Harcourt Morgan and Mp. Lilienthal

if they have anything further to say on this matter,




And now I want to take up what I referred to last week
as your "final charge.® I think it is fair to eay that throughout
your several recent public statements there runes a general charge
of dishonesty against the other directors. I am referring
particularly to such remarks as one which I mentioned last week
in this connection, your etatement that the situation in the TVA
Board was not due primaerily to differences in power polley or to
Jjust another fmil? querrel, but that the real difficulty was
to secure "honeety in Gnvarmnaﬁt.' You steted that "the Berry
marble case, as I have said, is an instance of this difficulty."
You unequivocally charged, therefore, that there were other
instances of dishonesty as well. Again in your letter to
Reprearantative Maverick, speaking of the present TVA situation,
you said, "In my opinion, good govermment and the welfare of the
TVA demands that the situation be cleaned up and that standarde
of openness, fairness, and honesty shall prevail ®

l. I want to kmow what specific facts you had in mind

when you charged the other directors with a lack
of common hogesty?

(If the Chairman should here make & statement based essentially
on personal disagreements or personal opinions or mettere of
policy or administration, he should be confined to epacific
facts relating to personal integrity.)

10
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heretofore put cover most of the salient points which were

left cutstanding in regard to Chairman Mprgan's charges,

Dr. Harcourt Mporgan and Mr, L4ilienthal gave testimony on thelr

charges, 1 shall now ask Chairman Morgan whether he now has

any further response to those charges and to the testimony which

Dr, Harcourt Morgan and Uy, Lilienthal gave on them, I will take

them up in the order in which we dealt with them last weel,

The firet of those charges was the carrying on of a
public campaign attecking the personal motives and integrity of
the other directors., This was documented by 5 publications which
are marked exhibits 26 to 30, inclusive, in the record.

The features to which Dr. Harcourt Morgen and My,
Lilienthal have taken exception are those which they believe
attack their personal motives and integrity. I now ask Cheirman

lorgan what facte he has in response to that charge,

I will now ask Dr. Harcourt Mporgan and Mr, Lilienthal

if they have anything further to say on this matter,

11




Chairman M rgan, at the hearing last weelk, Dr, Morgan and
Mr. Iilienthal testified at length concerning their charge am that
"as an expression of dimagreement you had engaged "in unsupported
attaclks upon the integrity, professional ethics, and competence of
key members of the staff", and had harassed and interfered with the
staff while "carrylng out duties resulting fram the decisions duly
arrived at by a majority of the Board of Directors.®

Q. What facts have you in answer to this charge, or to
the testimony presented last week upon this charge?

There ies a specific question which I willl ask you to
answer 1n regard to the Chattancoga trial.

Q+ As I understood Mr. Lilienthil's testimony last weei,
he sald, among other things, that during the course of
the trial you had charged TVA counsel with improprieties
dealing with unnamed prospective witnesses. This, of
course, is a very grave actusation. Last wesk you
declined to glve the names of these engineers or the
circumstances of the incidents that you had in mind.
I want to ask you specifically for the names of the
three engineers referred to you by you in your memorandum
to Mr. Fly under date of December 30, 1937 (document No.
34, in 'the file of the Chattanocoga trial).

I will now ask Dy. Harcourt Morgan and Mr. Lilienthal if they '
have anything further to say on this matter.




The next charge, Chairman Morgan, is with regard to your
cocperation with Mr, Willkde in the preparation of a memorandum,
the purpose of which was to show that a decision of the Board was
wrong and improperly motivated.

Q. What facts have you with reference to this charge

or the testimony introduced last week upon this
charge?

I will now ask Dr. Harcourt Morgan and Mr. Lilienthal if

they have anything further to say on this matter.




Another charge upon which testimony was introduced last
weekc, is that you collaborated with a former chief engineer of
the Insull utilities system in the pripa.rntinn of a memorandum on
power pooling ?pnll::r: that that memorandum proposed evasions and
violations of the TVA Aot, and that the memorandum was made avail=
able to the utilities during the negotiatiome relating to the
Power pool.

Q: What have you to say in answer to the charge, or in

response to the testimony of last week upon this
charge?

Chairman Myrgan, thers are two specific questions on this
matter which I would 1like to have you answer. You stated last weelk
that just before my powsr pool conference in the fall of 1936, you
talked to Mr. Owen D. Young, President of the Gemeral Flectric Com-
pany, and S5,miel Ferguson, President of Hartford Electric Company,
in New !aric concerning some policy phases involved in the power pool
memorandum that you were preparing. Mr. I,11enthal stated last week

which :
that the Authority's staff/was designated by the Board to prepare

a power pool memorgndum for my conference was unable to obtain in-

formation from you ooncerning what you were doing.

Q. Is it a fact that although you consulted with utility
representatives regarding these mattera, you failed to
consult with your fellow directors and the staff which

the Board had designated to work on this matter; if so,
will you give me the reasont




Q In the 'naunq of the preparation of this memorandum
lh:.;. if any, Government officials did you confer
with? : '

Naa =

I wikl now ask Dr. Harcourt MNorgan and Mr. Lilienthal if
they have anything further to say on this matter.

15




A final that was made against you, Chairman Morgan,

is that you failed to'parry out an e xplicit direction of the Board

I will now ask Dr. Harcogrt Morgan and Mr. Lilienthal if

they have anything further to say\on this matter.




CLOSING STATEMENT

This will conclude the hearing for today. Until I have
had a further opportunity to study and cuniuidu the record, I shall
not imow definitely whether or not I will have any further need for
your presence in Washington. I should like to ask you, therefore,
to be available in Washington over the week end and through Monday.

In the meantime, I shall give the record very careful consideration.

17
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7VA
(DEfice of the Athorrey General
Wacstrington B.¢.

Mereh 17, 1938.

The President,
The White House,
My dear Mr., President:
I have the honor to comply with your request for my opinion re-

specting your power to remove the cheirmen of the Tennessee Valley
Authority from office.

The following provisions of the Tennessee Valléy Authority Act
(48 stat. 58, 60, 63) are the only statutory provisions bearing upon

the question:

Sec. 4. (f). "The board shall select 2 treasurer
and as many assistant treasurers as it deems proper,
which treamsurer and assistant treasurers shall give
such bonds for the safe-keeping of the mecurities
and moneys of the said Corporation es the board may
fequire: Provided, That any member of said board
be removed from office at any time by & concurrent
resolution of the Senste and the House of Representatives."

Sec. 6. #In the appolntment of officisls end the
selection ol employees for said Corporttion, and in the
rromotion’ of eny such employees or offieclals, no political
test or qualificetion shall be permitted or given considera-
tion, but all such appointments and promotions shell bs
given end made on the basls of nerit and efficiency.

member of said board who i1s found by the President
of the United States to be gullty of a violation of this
section shall be removed from office by the President
of the United States. (Underscoring supplied.)

As I understand it, the cheirman has demonstrated his 1nsbility

to cooperate in an orderly manner with the majority of the board,

=
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resulting in a situation seriously threatening the ability of the
Authority to continue to perform its statutory functions. Also,

as I understand it, he has openly defied your constitutional

authority to take care that the laws be falthfully executed by refus-
ing to answer your reasonsble inquiries concerning the situation exist-
ing in the Authority.

I think I may state it as an unassailable proposition that in such a
case the power of removal ought to exist. Furthermore, the Tennessee
Velley Authority being an executive egency, performing executive functioms,
and therefore in the executive branch of the Government, the power of
removal ought to be in the President. TUnder the prineiples announced by

the Supreme Court in Myers v. United States, 272 U. 8. 52, there would

eppear to be no question that the power of removel is in faect vested in

the President. The leter decision in Humphrey's Executor v. United States,
295 U. 8. 602, limited the application of the Myers case but did not dis-
turb the ruling therein as applied to executive officers.

In the Myers case the Qourt upheld the President's power to remove
a poatmasta£ notwlithetanding a statutory provision that he should hold
office for four years and be removable by the President by and with the
edvice and consent of the Senate. In the Humphrey's case the Qourt
held the contrary in the case of a member of the Fﬁderﬂl Trade Com-
mission, but relied upon the distinguishable fact that the Federsl Trade

Commission exercises quasi-legislative and quasi-judiciel functions and

is not a part of the executive branch; and it also laid great stress
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upon the legislative history of the Federal Trade Commission Act as in-
dicating a purpose of the Congress to secure the maximmm independence of
the Commission from Executive interference and ;nntml.

These distinguishing factors are not present in the case of the
Tennessee Valley Authority. It does not exercise quasi-legislative or
guasi-judieial functions, and the legislative history of the Tennesses
Valley Authority Act contains no such indications of purpose on the part
of the Congreass to restrict the President's ordinary power to remove
executive officers appointed by him.

But aside from the question of the comstitutional power of the
President to remove from office, and aside from the question of the nower
of the Congress to restrict the President in making such removals, I am
satisfied that the Temnessee Valley Authority Act, properly interpreted,
does not place any such restriction on the President's power.

The provision in section 4 (f) that members of the Board may be re=
moved by concurrent resolution of the Senmte and the House does not,
and could not have been intended to, provide an exclusive mesns of removal.
This is demonstrated by the provision in section 6 that vmder certain

conditions the President shall remove. Perhaps the most that cen be

said of the provision in section 4 (f), under the eircumstences, is that
it was intended to provide a method of removel by the legislative branch
in addition to the more cumbersome method of removal by impeachment.

The provision in section 6 that the President ghall remove members

of the Tennessee Valley Authority Boerd for wviolation of the inhibition
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against appointments and promotions for political reasons, cannot
be construed as an intendment with statutory force that he shall not
remove them for other causes. To authorize the President to remove
& directdr for mere consideration of & political endorsement in appoint-
ing a minor employee, and yet to deny him the power to remove a director
for more substantial causes (perhaps amounting to malfeasance in the
highest degree) would be an absurdity-—and the rules of construction
do not permit &n interpretation which would attribute to the Congress
the intendment of an absurd result.
It is my opinion thet you have the power to remove the chairmen
of the Tennessee Valley Authority from office and that there is no
requirement concerning notice, hearing, or assignment of cause--although
it may be desirable to give them. .
Should the power of rema;al be exercised and litigation follow,

there would no doubt be raised, not only the question of the congressional
intent as embodied in the sbove-quoted sections of the statute, but also
the guestion of the constitutional authority of the Congress to qualify
the President's power of removal. Consequently, you will appreciate
that to remove the chairman would involve considerations of policy,
including that of the advisability of having this constitutional question
raised at this time.

In conclusion, I think I should point out that the power of '
suspension is coexistent with the power of removal and that it would be

permissible, if you should find it advisable, merely to suspend the
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chairmen, following the suspension by the nomination of a sugcaesszor

and making final removel dependent upon approval of the nomination

by the Senate.

Respectfully,

Wﬂéwﬁ/g%ﬁ ‘)

Acting Attorney Ge
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