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Harch 10, 1938

STENOGRAMHIC TWANSCRIPT OF THIY CONFERENCE HELD TODAX I THE PRESIIENTYS OFFICE

Present: The President
Chairman Arthur E, Hﬂrgaﬁ
Vice=Choirman Harcourt lichgan
Nirector Lilienthal

—— . — e Em a owe iee

THE FPRESIDENT: This is an opening statement by the
President, This confercnce is for the purpose of giving a
hearing on grave clharges "'a"]"llch membors of the Board of the
Tenngossee Valley Authority have dirceted c"‘r ¢ach other, AS
Chief Esccutive, I can ‘ml‘ ignore charges of this cheracter cobe - 5

corning an execubive agency of the overnmonts ~ havc a

responsibilityr to Fbiuﬂmljﬁ whother or not the facts buar
thiem out anc L.hcl_*rh.h]m; o take such action as may dcom
appropriate.

T have the right to assume that, in accordancc with

the Act creatine the TVA, every momber of the Board belicves
in. tho feasibility and visdom of the Act and T am asking you

Whethes that is corrcct, The law requires ite 1Is thad correct?
A, E. 1IORGAN: T certainly doe

HARCOURT LIORGAN: YesSe

i LILIENTHAL: XYeca

THE FRESIIENT: Sccondly, I think I have a right oo
assume that cvery mamber of the Beard cntered on his duties
prepared to do his part to cooperate with 1is fellovw=mombers
to make the Act works

.I!I.l.i E‘ I'- I:I_'?r T.El‘llln.". ® }I:'::S.-
HARCOURT LIORZAM: Yesa
IR, IILIE:THAL: - Yess

TE FRESTIDENT find, finally, I think T have the right
to assume that cvery mcn.mr m tlie Board is wrr:z-rud L0 recopnize
ttat a certain amount of tecam—worl 1S NCCcessary to malke the Achk \
work, JAm I right on that?

LR, A. E. HORGAN: Certainly.
1R, HARCOURT VORGAN: Xes,

i, LITIE THAT: Yos,




ollection:

THE PRESIDENT: But there are persona and powerful
interests in this couniry that profess 1o disbelieve in the
feasibility and wisdom of the Act. There are persons and
powerful interests that are quick to sieze on the simplest
act or slishtest word of members of the Board to discredit
the Admimistration of the Act. (pth dissension and personal
recrimination zmong members of the TVA have unfortunately
reached a point where the cuacessful administration of the Act
is imperiled, No cne whe proiesses a hellef in the feasibility
and wisdom of the Aet can view such 2 situation without the

gravest concern,

Let me set forth certain principles ol public adminis-—
tration: effective administraticn requires aotion, The action of
a Board must be determined by a majority of its members. That
is true in the case of all governmental apencies, whether they e
of an eyecutive nature, such as this Josrd, or of a quasi—judicial
nature, such ag the Tnterstote Commerce Commission, the Federal
Trade Commission, and many others. A& minority has, in all of
these governmental agencies; execubive and judicizl, the right to
record ite dissent publicly, if the minority desires, after action
i5 taken., It has & right, by fair persuasion, to seek to obtain
the adoption of a different course ol action. But neither a
majority nor a minerity has 2 rizht to make public display of
personal, internal differences 1o the point where effective ad-

ministration of the law under which they are acting is jeopardized.

T have reluctantly become convinced that the work of the
TVA Board is now being impeded and that the real issues of public
policy which may exist among its menbers are now being cbscured
by personal recriminations. I% is intolerable to the people of the
United States that issues of fundamental public policy should be
confused with issues of personel integrity or misconduct. It is
intolerable that either majority or minority members of an adminis-
trative board should cast doubt upon the honesty, the good faith
or the personal integrity of their colleagues, or should charge
any of their colleagues with improperly obstructing tho carrying
out of the board's decisions unless they are prepared to support
such charges by good and sufficient evidence. If there be no such
evidence then there should be either a definite end To such personal
attacls and aspersions or else resignation from the Board,

T have czlled this hearing to investigate charges aof
dishonesty, bad faith and misconduct. I am not concerned at this
hearing with the pros and cons oI any particular policy that the
TVA Board has or has not adopted, This is not an inquiry to determine
a national power policy, a national conservation policy, a national
flood control policy, or any other straight matter of policy. It is
an inquiry into charges of personal and pfficial misconduct,

As President I have special concern in the charges that
have been made and that reflect not simply upon the judgment but
upon the personal integrity arid official conduct of members of the
Board and the management of govermment property. The TVA Act
authorizes the President to investigate and gives him a method of
investigating, when he may deem proper, the management of any
property ovmed oy the government in the Tennessee Valley basin to
determine whether or hct Government has been injured or deprived
of any of its rights,

Chairman Morgan has publiely charsed that Dr, H.A, lMorgan
and Mr, Lilienthal have been guilty of dishonesiy and impropriety in
+he conduct of their pespective offices, Dr, H, A. Morgan and lMr,
iilienthal in turn have advised me that Chairman Mergan has been
guilty of actions which are not permissible in the conduct of his
offices

T shall give each of you gentlemen an opportunity to present
the facts if any upon which such charges are predicated and I want to
make it very clear that this hearing is for the purpose of securing
facts, and only facts.
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There are two points which I should like to emphasize before
I call upon you gentlemen to speak. First, I am not now taking up
any charges relating to mere disagreements or personal differences
over details of asdministration. At this time I am interested only
in the grave charges of dishonesty, impropriety and unpemissible
conduct that have been made, and I shall ask you gentlemen to confine
yourselves to the facts supporting these charges. A second caution
which is necessary is that I am not interested in opinions, rumors,
suspicions or speculations, Charges as serious as these unless made
recklessly and irresponsibly must have been made with the supporting
facts clearly in mind. It is those facts and only those facts which
T want., And 2t this time I want your oral statements of the faets.,
If there are supporting documents, you may also submit them and they
will be made a part of the record. But again I must insist that im
submitting any documents you confine yourselves in the documents fo
basic facts on which the charges were predicated.

I had hoped that the bitter personal feeling ameng the
members of the TVA would prove to be only the temporary result of
honest differences of opinion or policy and that with the passage of
time the members of the Board even when they could not agree would
come to respect each others opinions and cooperate as is their duty
in administration ef the Act, I did not act when complaints were
made to me as early as Jenuary 1937. One of these conplaints was
made by & responsible government official not connected with the TVA.
The cemplaints were that the Chairman of the Beard had made a speech
in Chieago and had published an artiele in the New York Times which
could be taken as personal attack upon his fellow Board members.

At that time in January 1937 I repeated my counsel to all of the
members of the Board individually to make every effort to compose
their differences and not to permit the enemies of the TVA to make
capital out of them. But I censure none of you,

Things went along until the end of August 1937, The end of
August or beginning of September a complaint was made to me by
H. A. Morgan and David Lilienthal that an article by Chairman Morgan
and published in the September issus of the Atlantic Monthly directly
and by implication was an attack on the honesty and integrity of the
Board of the Tennessee Valley Authority.

I have not got the Chicago speech.

Exhibit 1. The New York Times, Sunday, January 17, 1937
by Chairman Morgan.

Exhibit 2, Atlantic lMonthly, September, 1937, Public Cwner-
ship of Power, by Chairman Morgan.

Following the publication of the Atlantic Monthly article,
I received a letter from Dr}tﬁ, Morgan callinzg my attention to the
article and sending me a copy of a resolution, adopted by the majority
of the Board, which I am putting into the record as Exhibit 3,




TENNESSEE VALLEY AUTHORITY
Enoxville, Tennessee

WEEREAS, Arthur E. Morgen, Chairman of the
Board of Directors of the Tennessce Valley Authority, in
an article entitled "Publie Ownership of Power", appearing
in the September issue of the Atlantic Menthly, has impugned
the intepgrity of the Tennessee Valley Authority and the
honesty and motives of its Board of Directors; and

WHEREAS, It is recognized that eachh member of the
Board has the duty to express his opinion upon every gquestion
presented for acticm, and the privilege of expressing his
dissent when his views do not prevail, nevertheless attacks,
such as those in the article referred to, on the honesty and
motives of associates who hold contrary views, are inappropriate
to the discussion of public affairs, handicap administration,
and are elien to the best traditions of public serviee; and

WHEREAS, A due regard for the responsibility of
administering this project precludes the Authority f{rom
answering, sttamcks of this sharecter in the forum which Dr.
Morgan has chosen; therefore, lest the Authority's silence
be interpreted as scguiescence in the use of the aforesaild

me thods,

BE IT RESQLVED, That the Tennessee Valley Authority
hereby disavows such methods in the discussion of 1ts problems
gs injurious to the project end to the public interest.

On September 3, I wrote to Chairman Morgen, informing him of the
complaint which had been made by virtue of the resolution of the majority
of the Doard, and in my letter suggested to him, "That there is a very
definite obligation on you either to withdraw what your colleagues believe
to be an impugning of their integrity or that you present whatever specifie
fects you have, if eny, to justify your stat ements."

Exhibit 4:

Aboard the USS POTOMAC
September &, 13937

My dear Arthur:

I have received from Dr. Harcourt A. Morgan a copy
of the resoclution passed by a majority of the Tennessee
Valley Authority, stating that your artiecle in the Atlantic
Monthly of September hes impugned the integrity of the
Tennessee Valley Authority and the honesty and motives of
its Board of Directors and resolving thet the Ternessee Vallsy
Authority disavows such methods in the discussion of 1ts
problems a&s injurious %o the project and to the public interest.

Neturally, I em concerned bY this and do mot think
that the matter can properly rest where it is. May I suggest,
therefore, that there 1s a very definite obligetion on you
sither to withdraw what your colleagues believe to be en impugn-
ing of their integrity or that you present whatever specific
facts you may have, if any, To justify your statements.

After all, no great constructive work can be carried out

if those in cherge of the administration of the work feel that
their integrity and motives have b een challenged by a fellow member.

I know that you will agree with me in this.
Very sincerely yours,

: FRANKLIN D. ROOSEVELT

Dr. Arthur F. Mergan, Chelmman,
Board of Directers,

Tennessee Valley Authority,
Knoxville, Tennessea.
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EXHIBIT S
Tenre ssee Valley Authority
Knoxville, Tennessee
August 31, 1937

The President
Hyde Park
New York

My dear Mr. Prezsicent:

You mey not be familiar with the series of articles and public
staterents, a list of which I nypend, through whieh the Chalirman of the
poard of the Authority has cast suspiclon on the good faitnh of the
conduct of the Board in administering the powsr program of the Authority.

Mr. Lilienthal gnd I have believed that in thz interest of
harmony and good administration, a publie reply to those charges would
be unwise, and injurious to the adninistration of this project. An
article in the September Atleantic lMonthly, uowever, so seriously impugns
the integrity of unnamed "publlic men" and the Board of the Authority,
that it ceemed essential to +ake officiel notice in the iecords of the

Board.

The attacled resolution Las therefore been adopted at today's
Board meeting. No public statsment has besn mtade by the Board, but in
order that you may be advised we are sending you & copy of the resolution.

This article might not have given the Eoard quite 3o rnuch con-
cern if it hsd not been publishcd so shortly before the trial of the
17-utility suit against TVA before Judge Gore and two other judges yet
to be chosen. Dr llorgan's cherges have not esceped the notice of our
opponents in this litigation in which the very existence of TVA &and
other projects is at stake. This is jllustreted by the comments of
Mr. Viendell L. Willkie upon Dr. Mborgan's articls, gppcaring in the same
issue of the Atlantic. Mr. liillkie says:

"pr. Morgmn, a public officiel, questions the honcsty of
other public officials. If he is correct that stats regula-
tion has failed through corrupt public of ficials, then he
doubly warns us egeinst the edoption of publie pwnership,
where the opportunities for corruption by public of ficinls
would be greastly nultiplied.

LLi
i L] L] L] L

“Dr. Morgan is the only government officiel of stand-
ing who has had the courege to state that '"in the operation
of public "yerdstick™ systems there should be no hidden
subsidies.!' He of course would not soy this if he wers
not conseclous that such exist. Unfortunetely, he has not
sarpried the decision in the councils of those who control

government power poliey or the TVA."

our attorneys ere concerned that these attacks on the motives of the
poerd moy prove demaging in this criticel litigation which comes to trial

in & few weeks.
Hﬂspuctfugly submit ted,

HARCOURT A. MCORGAN

Aboard the USS POTOMAC
Saptember &, 1957

Dear Dr. Morgen:

T hove received your letter of Aupust thirty-first and heve
written to DIr. Arthur Morgan ant enclose n copy of my letter to him.

T am osking Mr. MeIntyre to urrenge for me to see Dr., Arthur
Morgen in Vieshington when I roturn nbout the fiftoeenth or sixtsonth of

this month.
Very sinceruly yours,

FRANKLIN D. ROOSEVELT

pr. Hercourt A. Morgan,
poard of Directors,
Tonnessue Vplley Authority,
Knoxville, Tenmessou.

- ,H___-.- ——
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Fxhibit 6:

TFNNESSEE VALLEY AUTHORITY
Fnoxville, Tennessee
September 7, 1937

Dear Mr. President:

This ecknowledges your letter of September 3 with
enelosure of copy of your letter to Dr. Arthur E. Morgan,
Chai rmane.

of the serious consequences

T note your recognition
i's administrative responsibil-

of such a situation upon the Bear
1t¥.

Sincerely yours,

Harcourt A. Morgan

The President
The White House
Washington, D. C.

|

pbout two weeks later chairmen Morgan came TO See me,
and if T correctly ypderstood him, he advised me erally that 1t
had not been his intention to impugn +he motives or the good faith
of his fellow-directors. Although I thought that the Atlantic
Monthly article might faidy we taken ag an attack on the personal
integrity of Chairman Morgan's fellow board memhers 1 accepted what
T undersiood to be his statement that no such attack on thelr
integrity was intended. So much for the year 1937.

he President here handed a document

Recently, however, (%t
lock it aver).

to Chairman Morgan and asked him to

to 1928, very recently Chairman Morgan has

from a normal interpretation of
the integrity, end the motives

Coming now,
jicsued statements which seem,
English words, o assail the honor,

of his fellew-Directers.

Now, Chairman Morgan, you ATE == 1 do not have to tell
you -- an old friend of mine. I do not went you to misunderstand.
you are & man of desp conviction, intense feeling, and fine purposes.
I know that in Executive positions all right thinking pecople have
tn be constantly on the alert under pressures and strains in order
not to suspect the motives of those who resolve on a course of
action with which one profoundly disagrees. Fren insofar as you
have made charges of 4ishonesty and bed faith mgainst your fellow-
Directors, I do not want to silenceé you; ol the contrary, I want
now to investigate those charges. pifferences of opinion may be
comprsed but charges reflecting on the personal integrity of your
fellow-Directors cannot be compounded, Such charges cannot be
allowed to rest in innuendo. They must be made specifically.

In other words, the time has come when, on your charges, it 18
necessary that I ask yow %o nroduce what is ealled a bill of

wij el SON

=
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THE PRESIDENT: In these questions I ghall first give
to Chairman Morgan on opportunity to state facts supporting the
charges he has made. fAs I finish with ench charge I shall give
the other directors an opportunity to reply. When Chalrman Morgan
has finished all of his charges I shall then follow the same pro-
cedure with Dr. Harcourt Morgun znd Mr. Lilienthal with respect to
the charges that they have made, giving Chalrman Morgan an op-
portunity in the same way to answer each of them.

Coming now to the specific charges that have been made by
Chairman Morgan. Specifically in the last two weeks Chairman Morgan
has made charges of dishonesty and impropriety in unmistakable terms.
I refer in particular to three releases that Chairman Morgan has
recently given to the Press. Two of them were released on March 3,
1938, The first was entitled "A statement by Arthur E. Morgen,
Chairman of the VA in reply to public statements by Dr. Harcourt
Morgan and Mr. David E. Lilienthal and by Senator George L. Berry,
concerning the chairman's testimony in the Berry Marble case'.

The second release was a summary of that statement, dif-
ferent somewhat in form but not in substance. Although the heading
on each of these statements related to the Berry marble claim, the
statements themselves cover a much broader range.

The third statement relezsed on March 7, 1938 made to be the
text of a letter addrecssed to Representative Maverick on February 14,
1938, giving Chairman Morgan's general views on the situation in the
TVA Board.

These documents are lengthy. I don't lnow if 1 have them
all. The first two appear in the New York Times of March 5, 1938 and
the letter to Representative Maverick in the Hew York Times of

March 7, 1938.

First I will take up the so-called Berry marble claims. T
asked Chairman Morgan since a large part of these recent statementis
hove been devobted to the haundling of the so-called Berry-Marble claims,
T shzll ask you first of all to give me the facts vn the basis on
which you make your statements.

In the letter to Congressman Maverick, which you made public,
you said: "The Berry marble claims, in my opinion, are an effort at a
deliberate bare-faced steal. The other two directors had the same
fuets that I did. For a year end a half I tried to work it out in
confidence in the Board, =nd without publicity, and only spoke out at
the last minute. The public and the Congress did not know the extent
to which that was improperly."

The gist of your complaint also appears to be gontained in
your Berry Claims statement that: "the real difficulty has been in the
effort to secure honest openess, decency and Ifairness in government.
The Berry marble case, as I have said, is an instance of thig difficulty.”

You say that the difficulty is in securing "honesty", and you |
charge your colleagues lhereby with dishonesty and malfeasance. I must,
therefore, ask you whei evidence of dishonesty or malfeasance on the
part of your colleagues have you in regard to the so-called Berry marble

case.

AATHUR E. MOHGAN: Durineg a long periocd, I have repeatedly
but unsuccessfully endeavored to gecure the PRESIDENT'S edequate con-
sideration of prave conditions within the TVA. The most recent oc-
cacion wes last fell at the meeting mentioned by the President con-
cerning the Atlantic Monthly nrticle when I personally presented to
the President a draft of the letter and which I isked him to scnd to
the TVA Board. This letter reguested the Board to make aveilable to me
the data and ascistance necessary for me to make a report to the
President concerning the conditions I hzd criticised. The President
did not grant that regquest and made no alternative suggestions. I am
of the opinion that this meeting is not, =2nd in the nature of the cese
cannot be, an effective or useiul fact finding occasion.
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| THE PRESIDENT: Wait a minute. I don't want opinions. I
. have asked you a cuestion aboubt the Berry marble case, and I want you
| to confine your answers not to opinions but to facts.
MR. ARTHUR E, MORGAN: I wish te complete my statement,
which will take about a minute longer.

want you to confine §

THE PRFSIDENT: I don't want you in any statements to talk
1 yourself to facts,

about opinions,

MR. ARTHUR E. MORGAN: I em ziving my reasons for not
answering vou directly and I think I must do 1t.

THE PRESIDENT: Are you planning to answer the direct question?

WMR. ARTHUR E. WORGAN: My statement will indicate whether
T am or not. I am of the opinion that this meeting is nol, and 1n
the nature of the case cannot be, an effective or useful fact find-
ing oecasion. To properly substantiate the charges is not the work
of a morning. Since the Congress has now taken up the matler —

THE PRESIDFNT: Have you any reason to believe this will
be confined to & morning?

MR, AATHUR E. MORGAN: Since the Congress has now taken —

THE PRESIDENT: WHave you any reason to believe that this
hearing will be confined to a morning?

MR, ARTHUR E. MORGAN: I should like to complete my state-
ment, if I mey, without interruplion. ©Since the Congress has now
taken up the matter, 1 believe thet any report by me should, in the
terms of the TVA Act, be filed with the President and with the
Congress. It is my studied judgment that the President, the Congress
and the people of this ¢ountry are entitled to accurate information
and appraisal of the program, policies, administration and activities .
of the Authority. Such information and appraisal can best ba
obtained and mads available to the people, to Congress and to the
President by a Congrescional Committee which will make an impartial,
comprehensive and complete investigaticn of the futhority's affairs.

THE PRESIDENT: Chairman Morgan, I, of course, have |
already stzted that this hearing is not a hearing on the policies
that are beinz carried out or were intended to be carried out under
the TVA Act. Certain charges have been made by you against the
majority of the Board and by the majority of the Board against you.
Those charges on your part relate to malfeasance in office — . 7

A T . « FCharges made

by the majority of the Board do not charge you with malfeasance in
office but they charge you with failure to cooperate in the carry-

ing out of decisions by the majority of the Board. To repeat, the
object of thiz heering is to ask you to substantiate your charges and
to ask the majority of the Board to substantiate their charges.

There are certain specific allegations made by you; Lhere are

snecific allegations made by the majority. Those allegations are

now the subject of this hearing. 1 want the facts from all three

of you on which thoge allegaticns were made. In this particular
ouestion which I have acked you and to which you have not yet respond-
ed, the subject is the so-called Berry marble claims, 1 repeat that
you have szid, "The real difficulty has been in the effort to secure
honesty, openness, decency and falrmness in gevernment. The Berry
marble cace; as 1 have seid, is an instance of this difficulty."

I must, therefors, ask you what facls of dishonesty in the Berry
marble case on the pert of your collea_ues have you to substantiate
the charges of dishonesty.

Box 6; Folder= FDR Materials: Press Releases, Marc
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A, E. [IORGAN: The statcaent I have just made I think
is adeguate Lo express my position at thais mictings

TUE PRRSIDENT: Was the cuotation which I have just read
intended to be a charge of dishoncsty Or was it mercly a disagree—
ment with the way the claim was handled by the majority of the Board?

A, E. MORGLN: I have the same ansyer to that as to the
last question,

THE PRESIDENT: In obher words, you decline to answer
that gquestion, It is a perfectly straight aucaticn.

A, E. HORGAN: T have given a perfdctly straight answere

THE PRESIDENT: Do you intend, by this answer, to repecat
charges which have been interproted as charges of dishonesty?

A. E. UORGAN: I think the answer speaks for itsclfs

THE PRESIIENT: I note that the first effort to obtain
facts in regard to a charge of dishonesty has not been replied to
by Chairman Morgans 1 now ssk Dr. Harcourt llorgan and and lir,
Lilienthal, have you any facts in answer o the charges of dis—
honesty on your part relating to the so—called Berry case?

HARCOURT MORGAN: The bottom of this entire situation is
the differcnce in atbitude between the majority of the Board and
the Chairman resarding conciliation AZroementsy

A. E. LORGAN: Ts this in answer — (interrupted)
THE PRESIIENT: To my question relating to the Berry claims.

As E. NORGLN: I understood we were going to be confined
+o the facts, Is this an argument?

THE PRESIDENT: You arc going to get to that part now?

HARCOURT LIORGAN: Yes, sir, Prior to the cve of the condom-—
nation trial thcre was no member of the Board who had any cvidence of

bad faithe

TIE PRESIIENT: Wait a minute, Dr. llorgan. Evidence of bad
faith on the part of the claimanis?

L/ RCOURT MORGAN: On the part of the claimants, yes. Thcre
was nothing cxcept rumor and suspicion. The Chairman proposcd, in
effect, that we proceecd on a presumption of bad faith., The history
of thesc conciliation agreements is that a claim, a mineral claim, such
as Berry!s always involve ncgotiation pefore a condemmeation is resorted
to. TVL has a regular routine in appraising the yalue of farm land
to be acquirede Appraisers arc sent out, their estimates are revicved
and then if the price thus determined is not accepted, condomnation
proccedings arc institutcde Dut, when we have zlaims for minerals or
any other speecial situwetions, this simple farm land procedure is not
feasible and nepotiations for scttlement arc comucn. Thiz is natural
in view of the numerews, complicated technicnl Iacters which go to malke
the value of mineral claimse Major Berry ond his associates made claims
for allogedly valuable marblc which ran into millions and they claincd
to heave cxperts who would so testify, The Boord's Staif and consuliing
goologists were of tho opinion that the marble hiad no substantial
commercial value, and the Board was convincerd of this,

With oppos:ng experts heving a pars, and the usual une—
cartainty of auy lawsuiu, the risk of a lorge awerd against tho
Authority scemed svbstantisl, In adcltion, the conduct of condomna-
tion proceedings wos bound to ba costly, a& this ease hes in fact
provads
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HARCOURT A MORGAN: Because of the foregoing considerations,
| the majority of the Board believed that the interests of the Authority
would be promoted if the views of the expert - of experts = in the
employ were to be confirmed by an impartiel outside expert agreed upon
by both sides. From advice of our own consultants we were confident
thet outside conciliations would adopt our views. Such & result might
well have had the effect of showing Major Berry and his associates that
they would lose the case und should therefore drop their ¢laims. The
memorandum of agreement that was entered 1into, by 1ts express terms
provided that neither party should be bound to accept conclusiors of
the outside impartial expert. In other words, the matter was not sub-
mitted to arbitretion, =nd this was specifically recognized. DMoreover,
| the agreement for conclliation could be terminated by either party by a
i mere written notice. Officisl board setion adopting the arrengement
for the concilistor expressly provided thet it in no wise affected the
validity of eny of the claims nor did it restrict the Authority's
sction respecting them. It nmlso expressly provided that the mediaticon
proposal was te be wholly without prejudice or effect on any other
problems presented by these claims. I wish now to emphasize that the
investigation of eluimants' good treith, preceded uninterruptedly. The
memorandum of acreement was cxccuted on July 13, 183u. The majority
of the Board specifically reaffirmed the procedure there provided at a
meeting of the Doard Februsry 25, 1837. During all this time, no real
evidence of btad faith on thec pert of claimunts was uncovered by the
attorneys nor was any produced by Chaeirman lorpgen. However, dircctions
were issued that the search for such evidence should proceed. Now, I

should like to submit = letter which was sent by our General Solicitor
tao the Assistant Generel Solicitor in charge of this suit -- these
elaims. That is, Ceneral Fly, General Seliciter, to Nr. Frank H.

Towsley. Would you care to hear the letter?

THE PRESIDENT: I'd like to hear 1it, and we will merk it
Bxhibit 7.

HARCOURT A. MOKCAN: This letter is under date of September 23,

193¢0,
Exhibit T2
TENNESSEE VALLEY AUTHORITY
Office Memorandum
o Mr. Frenk H. Towsley, Assistant General Solicitor.

From: Jemes Lawrence Fly, Generasl Selicitor.
Date: September 23, 1936

Subject:; Harris and Ford Claim.

1 got the impression from my conversation with you a few days

ago and f{rom your memerancum that there is nothing to do in

this matter until the beginning of & condemnation proceeding.

The Cheirman is particularly interested in the guestion as to

the legal efficacy of the lemse s«nd as te the eguitable cheracter
of the eluim. bor example, it is interssting to know when each
tract of property was leased, when and to vwhat extent payments
were made, when and to what extent texes were paid, vhen and

to what esxtent renewals or additional leases were entered inte, |
or payments made on past due accounts on the old leases: all
of this, of course, in connection with the pertinent dates as

to our legislative history.

Will you kindly make sure thet we promptly get all of this
information whiech it is possible to et und which is not alreedy

on hand.

(8igned ) James Lawrenee Fly
Jemes Lawrence Fly
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THE PRESIDRENT: ‘hat happened to that?

HARCOURT A, MORGAN: TI'd 1like now for us to consider the
situation leading up to and including the Chairman!s appearance '
and statement before the Commission — the condemnation proceedings,

When it became impossible to go through with the appointment of
the conciliator —

THE PRESIIENT: Who had been suggested as conciliator?

HARCOURT A MORCAN: Chairman Finch, of the Bureau of
Mines — Director Finch, When it became impossible —

THE PRESIDENT: Let me ask this: Did the Board, in any way,
obligate itself to accept findings or recommendations by any concil-
iator?

HARCOURT A MDRGAN: It did not.

THE FRESTDENT: Let me ask this: &t that time, had there
been any disclosures of improper claims?

HARCOUHT A MORGAN: MNo facts. There were rumors,
THE PRESIDENT: There were rumors?
HARCOURT A JORGAN: TYes.

" THE FRESIDENT: When were those rumors in any way sub-— |
stantiated?

HARCOURT A MORGAN: Not wntil the trial began.

= » JOAVID E, EILIENTHAL: A few weeks before the trial,
THE PRESITENT: o ahezd,

LIZIEIMH! L: We have a menor andur directed to the Chairman
from" the assistant Ceneral Counsel in charge of this condemnation
case, following lir, Towsley's resignation from the T,V.A., in which he
states that fact Implicitly, and I presume Dr, Morgan will read that
into the record,

HARCOURT A MORGAN: When it became- impossible to go through
with the appointment of the. conciliator, condemnation proceedings
were instituted. As the time for the trial neared, our counsel
succeeded in unearthing certain evidence suggesting bad faith, This
line of investigation was completed just before the trial began,

Once in possession of these facts, counsel for the Authority vigor—
ously proceeded te put this evidence into the record of the proccedings
and urge the commission to throw out the claims, This discovery —
development and presentaticn of this evidence was all accomplished
without any assistance from Chairman Morgan, Counsel for the |
Authorlty also presented exhaustive cvidence on the lack of wvalue in the
claims, this being the expert testimony developed by the Authority long
before the trial. On the afternoon of the last day of the trial,
Chairman Morgan appeared in the court room and volunteered hinself

as a witness after all thiz evidence had alrcady been introduced by
TeVshe Counsel, In doing so, he refused to consult with the T,V.A.
Counsel, and he inslsted upeon taldns the stand to strilke the Counsells
objection that a complete casec had been made up so for as there was

any evidence on the issue of bad faith, Chailrman Morgan prescnted

no new facts,
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DR, HARCOURT MORGAN: (cont'd) Fe merely recited his version
af the history of the agreemsnt for & conciliator or his cb-
jection to it of rumors and suspicions and of the differences
of opinion between and the other Directors. As a matter of
fact Chairmen Morgan's appearance was to cast reflections upon
the other Directors. His testimony and appearance were so0 COI=
strued by opposing counsel. These statements can be supported
by reference to contemporary newspapers accounts and %o the
transeript of the case which is availsble.

The further effect of the Chairmen's testimony and
appearance was to reflect on the TWA counsel. Now coming Teo
the decision of the Commission: The Commission disallowed
the Berry claims 1o totc without any reference to or reliasnce
on Chairman Morgan's testimony., The decislon was based on the
TVA'3s expert testimony that the marble had no commercial value.

FRESIDENT ROOSEVELT: What wes that Commission?
DR, H. MORGAN: Reg Parden?
PRESIDENT ROCSEVELT: What was that Commission?
MR, IILITENTHAL: Under our statutes condemnation proceedings
were under 8 special commissicn appointed
by the Fed, Distriet Court.
FRES. ROCOSEVELT: And this decision was the decision of that
Commission?
DR. . A, MORGAN: T will repeat that last: The Cemmission's
decizion was based on TVA's expert testimony that the marble had
fo commercial value, testimony developed leng before the trial.
We can give the Cermission's repcri.

Exhibit B:
UNMITED STATES OF AMERICA
upon the relation and for
the use of the
TENNESSEE VALLEY AUTHORITY
_Tll'E_
C.A.HARRIS, ET AL
TO THE HONORABLE GEORGE €. TAYIOR, DISTRICT JUDGE:
REPORT
The undersiened Cemmissioners, who have heretofore
been eppointed by Your Honer to heer proof and taske such nther
steps Bs may be necessary to fix and determine the wvalue of the
property snd rights sought to be condemned in the following
cases, which have been consolideted end tried together by
agreement , to wit:
#dzzon - o, A. Herris, et el
#3187 - George E. Miller, et al
43152 - E. G. Stocksbury, et al
#3102 - A. R. Sharp, et al
#3124 - W. G, Sharp, et el
respectfully beg leave to report as follows:

Mo. 3327 AND CONSOLIDATED CASES

T T T e T T
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(Exhibvit 8 (continued)

The properties sought to be condemned consist of the in-
terests of the owners in the minerals in all of the cases, excepnt
that of Cause #3327 broucht ageinst C. A. Harris, et al, which
case involves the compsnsalion to be pald toe defendants ns lessees
under certesin lesses acquired by them from thnc owmers ol the
properiy.

A sreat volume of proof hus heen tuken, Lhe record con-
sisting of some nineteen hundred prges, bricfs have besn filed and
the cases arsued at length. Your Commissioners have inspected the
verious nropertiss and have also inspected other propertics on
which it is claimed merbles similur to those involved in these
cases are located.

We are of the opinion, snd so find, that the progerties
cannot be profitably operated commercially and that the various
defendants are entitled to no award. Two guarriec have bien opened,
known in the record as the Newton Will Cuarry, which is under lease
in Cause #3327, referred to in the record as the Berry and Collins
leases, snd a guarry known as the Clear (reck Quarry. The great
preponderance of the evidence leads us to the conclusion that for
the various reasons set out in the record thege quarries are not
suscentible of profitable commercial operation. In fact, one of
the most competent and best oualified witnesses for the respondents
has testified that to pay the lessees a cash price for their
leases and to assume the obligations and burdens provided in the
terms of said lsases, would necessarily, throughout a period of
years, result in a financianl loss to any person ourchasing these
leases. Thes proof offered by the Authority to the effect that the
properties cannot be operated at & profit is very nositive, clear
and direct, while on the other hand the evidence introduced by the
respondents tending Lo show that the properties can be nrofitably
operated, is in the main highly speculative. The respondents in
this case have atlempted to establish value by detcrmining:

(1) The amount and extent in cubic feeb in the deposit, (2)

The cost over a perioed of from fitty to two hundred years ob extract-
ing the deposit from the earth, (3) The cost of transportalicn
from the cuarry to Knexville, (4) The sale price over a long period
of years, F. 0. B, Knoxville, (5) The annusl amcunt of cuble feet
which would be absorbed bty the market. In arriving st the value of
the leases in the manner stated, ihe value ranges from One and a
half million dollars (%1,5000,000.00) to Eignty seven million
dollars (#87,000,000). Counsel for the respendents in argument
makes a claim for not lesg than Five million dollars. We are of
the opinion that this method of computiny the Tair casi market
value as of the dute of the takin. of the property is highly
speculative and is not in accord with decisions of the bhighest
Courts of the land, and that an attempt to place a waluation upon
the property upon such basis is wholly futile. We have been re-
ferred by Counsel for the Authority, to gquite a number of quarry
cases, all holding that such a method of valuation is not in

e accordance with the true rule, We refer fto only two of the cases

: cited. The Court of Apoeals of New York, tne hi_hest Court of that

State, has recently dealt at length with prospective earnings from

a stone depoeil. We ougte briefly from the opinions: |

\V
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Exhibif 8 (continued):

"This procedure in itself provel nothing., As long ago
was zaid of similar testimony, "All the witnesses has
done is to establish, by calewlation, *hat such a stock,
from such a ti e, will produce &0 much., Jie coes not
himself prove zny fact, and the caleulations he has

made must therefore depend upan ihe facts which are
proved Ly others",cseseseellic hpethetical question,
althoush in thie end called for testimony in the guise

of opiniens as to market value, would have been answered
only cn the ired assumption that the propervy of the
elairants was Lo heve been operated for a generation at
an annual nrofit of half a million dollars, Accerdingly,
we are led to seek in the record some basis for that

assumption,

There was nc concrete proof that the market at the
letropolitan New Yorl: and lew Jersey district would
absorb an accession of 750,000 cubic yards of crushed

. trap rock ammually, Indeed, the Court of Claims re—
fused to talre an opinien from the experts for the
felaimants" on that sugpestion because "{oo many
elements enter into the answer", There was, of course,
no proof of a production and transportation cost '
invariakle at 51,10 per cubic vard for dscades to come,
nor was a marlet stabilized at $1.%0 over an egual period
in the Juture., These iypothesized profit factors had no
reality, and any conclusion thercby contrived was
inadmissible, WNew York Central R. Co. v. Maleney, 234
M. Y. 208, 137 il. E. 305; in re llew York, L. & W. R. Co.,
35 Mun. 639."

Sparlhill Healty Corp. vs.
State 197 Iis Ee 192

"On a previcus trisl of this casc witnesses viere

allowed to estimate tha damages sustained by the plain-
£iffe hr calculating the number of tons of limestone
undoy the surface of the right of woy, and multiplying
thet by the estimeted price per ton, recaching a value

of several thousands of dollars per acre, This was |
one of the ressens for the reversal of the judzmeni by
thiz court, end cending it bacle for another trial. Tie
held that sueh a methed for fiwing the walue of land

was speculctive, and could not be applicd “o land taken
by virtue of the ripght of cminent dowmaln, It involves
an uncertain estimate of the quantity and qualily of the
stone, includus necessarily the uso of labor and capital,
regquires g':ill and intelligent sunervision on the part
of the operatoy, and vhigilance and success in the =
nancial mancoements No human mund can foresece the
proscnce of these clements of business succecs if the
atone be ramovel at tho ordinary rotc of quarrvying, or
forcecast the nrofit or loss of actusl operations, The
truc rule id that which quits the realm of speculation;
and ecomes down to what is within the Imowledzo of busi-
ness men Living in the noeighborhoodesssess

R‘L.'ﬂdm; ) HI G'DI VS
Halthasar, 17 Atlantic 513

The rocord discloscs that rospondunts, who have
oporated the tvo quarrics, have sold a ceitnin amount of one or
two types of the marbleos found in these dopesits, It is not
showy that the operation of thesc quarries has resulted in a
profit, nor that the sales of particular linds of the merbles have
rosulted in a profit, but on the eontrary it would appear from
an eraminetion of the quaryries themselves that such sales
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as have been made were without profit, teking into conslderation
the various colors and kinds of marbles that had to be removed
at a loss before the particular marbles which were sold could

be quarried and removed from the ground. The gquestion to be
determined is not what the properties might realize over a long
period of years, but it is what a willing seller, who did not
have to sell, and a willing buyer, who was not compelled to

buy, would pay in cash for the properties and leases as of the
date of taking., We are unable to conclude from the record and

the physical facts that the properties are of wvalue,

The other respondents who have not opened quarries
on their properties, have contented themselves with proving
simply the guantity and charascter of the deposit under the
ground, and while the record discloses that the character of
the marble is similar to that exposed at the two quarries,
there is no proof that quarries could be opened on these
properties and quarried commercially at a profit.

By reason of the foregoing, we beg leave respectfully
to report that each and all of the respondents have failed to
prove that they are entitled to an sward in each of the cases
which were consolidated and tried together.

Respectfully submitted,

S. W. DUGGAN

RUSH STRONG

LEN G, BROUGHION, JR.
COMMISSIONERS.

PR. H. A. MORGAN: I should like to submit prior to this the
memorandum,
PRES. ROOSEVELT: Submit what?

DR. H. A. MORGAN: The memorandum of the conciliation and the
resolutions confirming that,
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THE PRESIDENT: This exhibit No. 9 is a memorandum of
action by the TVA Board on July 13, 1936, appointing 2 conciliator:
Exhibit S:

[EMOAANDUM

In nn effort to arrive at an agreement as to the amount
to be paid by the Authority to Major Berry and his associates, in
accordance with their interests, on account of the prospective
taking by flooding of certain marble deposits in Union County,
Tennessee, through the operation of Norris Dam reservoir, the
undersigned will proceed ns follows:

1. is hereby appointed as
concilictor.

2. He shall act as a medium between the parties and use his
best efforts to assist the parties in arriving at an agreement.

3. Ench party shall furnish to said conciliator such frects,
statements, information, documents or materinls as such party
shell deem cpproprinte. The conciliator shall make such independent
investigotion as he shell deem proper.

4. The suid conciliator shell act in a confidential capacity
zs to ecch of the parties. He shall make no award, finding, or
formal report or recommendation, but he shall be free to discuss
and sdvise with the parties separately. He sholl not be qualified
to net as o witness or directly or indirectly to f rnish evidence
in the course of any court or official proceeding relating to the
subject-matter of this memorandum.

5. The said conciliator shall be paid a fee of $
per dey, and his necessery expenses of travel, for the time
actually spent on this undertaking. The said fee and expenses
shall be paid in equal shares by the parties hereto.

6. This arrangement shall continue in effect until one of
the parties, by written notice to the other and to the concil-
intor, terminates the same.

TENNESSEE VALLEY AUTHORITY

By __H. A, Morgan (signed)
H. A. Morgan

July 13, 1936 MAJOR GEORGE BERRY & ASSOCIATES

By _Leslie W. Morris (signed)
Attorncy
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THE PRESIDENT: The next exhibit ¥o,10 is an entry in
the minutes of the T V.A. February 25, 1927, re—emphasizing that
conciliation is in no wise to be constructed: as a validation of
any claims that any other party is bound by thie coneciliation,

EXHIBIT lNos 10,

57110, David E, Lilienthal moved the adoption of the
follewing resolutlon:

WHERELS, The Board has thoroughly reconsidered the matier
of marble claims in the Norris Reservoir area and has
conferred with the claimants, Major George Le Berry

and associates, and

WHEREAS, Following such reconsideration, the Board con—
cluded that it was appropriate, prior tO proceeding
with ° . condemnation, to make further inguiry with
regard to the wide differance of opinion between the
claimants! experts and those of the Authority as to

the value of the claimants! properties, and

WHEREAS, it was further concluded tnat the metnod of
inquiry "outlined in a metorandun agreement dated July
13, 1936, and providinz in part for the services of Dr,
John Finch, Chief of the Bureau of ilines, Department

of the Interior, as conciliator under the conditions
and {or the purposecs stated in the nemorandum, is the
best method of ascertaining whether the difference of
opinion between the experts ol the Authority and of the
claimants is so wide as to malke agrcement impossible,
thus maldng it necessary for the Mathority to institute
condemnaticn proceedings, therefore

BE IT ROSOLVED, That the method of inquiry outlined in the
memorandum agreement dated July 13, 1936, and filed viith
the records of the Authority as Lxchibit 2-25-37b, 1s hereby
approved.

FURTHER RESOLVED, That the Board hercby re-emphaslzces |
that such an arrangement is in no wise to be construed as
2 a validation of any claims,nor is either party to be
bound in any way by reason of the fact that Dr, Fineh °
has been called in as intermediary, or by any proposals,
recommendations, or informal findings which he might make,

FURTMER RESOLVED, Thet the mediation proposal is to be
wholly without projudice or effect on any other problems
presented by thesc claims.

I The motion wag duly seconded and carried, Harcourt A, Morgan
' and David E., Lilienthal voting "Aye", and Arthur E. Morgan
voting "Nay".

Choirman Morgan stated he vould file with the Authority's
rocords as Exhibit 2-25-37c, a memorandum setting forth his
objections to the resolution,
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DR. H. A. MORGAN: Wow a lotter from Assistant General
Counzel Dunn, who succooded Mr, Towsley, after his resignation
from the Authority, This letter from Assistant General Counscl
Durn to Chairman Morzan,

(Dr, Morzan here handed the letter to the President)

THF PRESITENT: I shall have Lo read this letter from

1%

Evans Dunn to Chairmon Morgan, for I shall wan® to ask a question, :

Eochibhit 10wA:

Dr. Arthur E, Morgan, Chairman of the Poard
Evans Dunn, Assistant Cenerel Counscl
March &8, 1938

CONDEMNATION CASE v. C. A. HARRIS, ET AL. (BERRY MARBLE CASE)

! In vicw of the contirued and persistent publicity to the effect that

ovidence of fraud in the Berry case was lnewn long prior to the time

of the trizl, I feel I would be derelict dn my duty if I did not go

on record as pointing out to you that in our opinion, as attorneys
handling the ease, there wes no actuzl or legal evidence of fraud

in the possession of anyone connected With the Authority prior to

its discovery by us in the fall of 1937 a short while before the case
was heard, I feel further that I must correct any erroneous

impression you are wyler thet the case was directoed, directly or
indirectly, by anyone other thean myself with the help of my associates,
Mr, Zicgler and Mr. Montgomery, under the gencral supervision of General
Counsel Fly, At no time prior to the trial nor during the trial was it
suggested to us in any wisc what testimony should or should not be
introduced nor in any manner how the Autheorityls casc should be pree
sented to the Commission. As far as I lmow, the casc was discussed
with no Board member apcrt from your conversations vith Mr, Ziegler

and lMr, Mymett, The infercnces contained in your press statement to
the contrary are, I assurc you, cnbtirely without foundaticn, And, I moy
point out, all evidence of fraud which we had found had been intro—
duced before you decided to appear 2s a2 witness, You reither gave nor

. suggested furthoer cvidoncc,

Thare has also becon some indieation by yon that I led you to say in—
advertently on the witness stand thet you had no lnowledge of fraudulent
facts prior to February, 1937, Perhaps you have rcferencc o the opinions
and suspicions of fraud which I lmew you and most of the rest of us, with
¥nowledpe of the case, entertained, However, the line of questions aske
you dealt solely with tangible fncts, Your answers on £l is point were
accurste and were responsive to guestions which, I am convinced, were

in no respect misleading, Confusion has apparently resulted because you
fail to distinpguish between suspicions, inferences, rumers, and per—
sonal opinions on the one lhand, and actuol facts upon Wnich an opinion
might be predicatcd on the other hand, A charge of fraud 1s & very
sorious matter and should not be made without substantlal evidence to
support it, The suspicions and opinions which you and pthers oi us
entertained were, in my opinion, not proper cvidence upon which to make
such a charge,

T am frank to say that had we not discovered in November 1937 the powers
of attorney and had nol the witness Ford at the last minute decilded to
break his silence and supoly us with faebs and information which he pre-
vicusly would not disclese, the quection of bad faith or fraud could not
properly have been injected into the case at a21l, So far as I kmow,

this evidence was unlnovn to any director, member of the staff or em-— *
ployee of the Authority prior to the dates ‘mentiocned above, It Was
diligently sought ocut and uncovered during preparation for the hearing

as scon as there was indicntion of any pessibility of securing tangible
evidence,
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T think it is unfortunate that it has been made to appear in the News-
papers, whether intentionally or not, that there was knowledge of fraud
long before the trial occurred, and that there was dereliction on the
part of the legal staff in failing to initiate court proceedings charging
fraud, It seoms clear from a legal and factual wviewpoint that the
Authority was in no position to institute such proccedings.,
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TE® PRESIDENT: Now, Chairman Morgan, I must ask you,
you have heard me read this letter, do you heve any knowledge of
fraudulent facts prior to February 1937, or did you heve only
suspicions of fraud.

CHATRMAN MNORGAN: I am an observer and not a participant
in this elleged process of feet finding and I want to add to that
my reason for that pesition. When the President requested me to
attend this conference, he did not give me eny hint of 1ts purpose.
0n my declining to attend, he gave O motive for the purpose of the
meeting. I wes far from my office and had only time to resach
Washington. In contrast I was advised the other Hoard members were
fully advised of the purpese of the meeting. They gave you prepared
documents and briefs and had a large staff of assistants avallable.

THE PRESIDENT: In view of that position, we will put im
as exhibits my telegrams te you and your telegrams to me during the
past three days. It may be steted thaut you had the same iniorma-
tion in regard to this meeting as the other two Directors had. If
you are basing your refusal to answer factual guestiors on the
ground you are not prepered, I will adjourn this hearing until next
londay or Tuesday to suit your convenience, if you will then be
prepared to answer the factuel questions.

CHAIRMAN MORGAN: My first statement covers that point.

THE PRESIDENT: In other words, you still decline to
answer factuel questions if you had had a week's notice, Chaiirman

Morgan.

CHAIRMAN MORGAN: My statement covers that question, I
think. I mey state I never saw the letter which has been mentioned

from Mr. Dunn.

THE PRESIDUNT: Reverting to the statement you first made
and which you heve now repeated for the record, it is true that when
you came to see me in September 1537 you asked me to request the
Board to make available to you data snd assistance necessary to make
a report to the President concerning the conditions you had criti-
oised. You then stated the President did not grant that request
and made no slternative suggestions. The fact 1s thet within a few
days after you saw me in September, I told Dr. Harcourt A. Morgen
thet you weanted the facts, thet you wanted doata mnd necessary
assistance to make a report. Dr. Harcourt Morgen told me that you
had full suthority to get any data you wanted from eny of the files
of the TVA and thet at no time had the majority members of the
Board withheld any information from you, from those files or records.

CHATRMAN MORGAN: That stetement is not correct but I will
answer it at the proper time - thet statement by Dr. Morgen and not

yoursell.

DR. HARCOURT A MORGAN: Mr. Fresident, may I finish this
as a continuabion of my statement?

THE PRESIDENT: Let me ask, did the majority members of the
Board, or eithar one of you, taeke any action which would prevent
Chairman Morgan from complete access to the records and files of the

Board?

Dit, HARCOURT A. MORGAN AND ME. DAVID E. LILIENTHiL: No.

THE PRESIDENT: At any time wes assistance teo Chairman Morgen
refused by the majority or either ol the ma jority?

Di. HARCOURT A. MOHGAN AND MR. LILIUNTHAL: No.
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CHAIRMAN MORGAN: There is a statement of the General Manager
vho works under the Board.
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THE PFRESTDENT: That is what 1 am coming to.

MR, LILIENTHAL: In further response ta that question, the charges were
documented by Chairmen HMorgan in Lis appearance pefore the Commission.
He presented the Documentary basis.

CHATDMAN MORGAN: T will add te thab thet the man who furnished me those
documents was reproved by his superior for giving them to me. \

THL PRESIDENT: I now put 1into +he record a telegram from 1. MeIntyre,
ceeretary to the President, to Cchairman Morgan of larch eighth, telling
him that he is trying to reach him on the telephone and that the Presi-
dent wants him and the tgher two members of the Board to meet in the

of fice of the President at eleven o'elock on Friday morning.

Exhibit 11:
The lihite House

Waeshington
llarch 8, 1938,

Hon. Arthur E. Morgan
Cheirman Tennessee Valley Authority
Knoxville, Tennessee,

The President wants you, Mr.

Geve phone call in for you.
meet him in his office eleven

Lillienthal and Dr. Harcourt lorgan to

atecloek on TFriday morning.
I'l.:l- H; I'-II‘:IIM

Secretary to the FPresident

on March eighth Secretary Melntyre received a telegram from
chairmaen Morgan stating, "On considering the matter, in view of my
experience with the other two mambers of the Board, I &m convinced that
the type of conference proposed with them ant the President cannot now
serve any useful purpose. Therefore, the President should not plan on
my presence”, The seme day, three days ago, which incidentelly was the
same day on which the other two members of the Board were notified, I

sent & telegran to Chairmen Morgan, reading:

Exhibit 12:
The V. hite House

ijashington
Mareh 8 1938
Hon. Arthur E. liorgean
Chairman, Tennessee Valley Authority
Knoxville, Tenncssee.

Mr, MeIntyre has just shown me youl talegrem STOP The meet-
ing Friday is tc toke up TVA matters of the utmost imporiance and it 1is
imperative that you as chairman attend. Will you please advise me im-

mediately.
FRANKLIN D, ROOSEVELT

On Merch ninth in the morning I received a telegram from
Chaeirman Morgen:

Exhibit 13:
Clermont , Floride, March 9, 1938

THE PRESIDENT

This is in reply to your request for my presence et a reeting
of the TVA Doard in your offlice on Friday lMarch eleventh. During a long
period 1 have repentedly and unsuccessfully endeavored to secure your
sdequate consideration of very grave difficulties in the TVA and as & final
regsort as a protection of the public interest was forced to make the situa-
tion publie. In the present situntion I believe those difficulties should
be considered by & Congressional Comuittee rather than by an effort to

compose the issues in your office.

ARTHUR E. MORGAN




=k (b=

To this I replied about noon on March ninth:

Exhibit 14:
P THE WHITE HOUSE

TELEGRAM Vinshington
March 9, 1938
Honorable Arthur E. Morgan,
Chairman,
Ternessee Valley Authority,
- Knoxwille, Tenn.

Meetin. Friday is not called as you say Lo reconcile the differ-
erices between the Board members but to enable me to get facts.
You have made from time to time gcneral charges ageinst the
majority members and they in turn have made counter charzes
apainst wvou, As the Chiel Executive the clear duty rests on me
to zet the facts, It is your duty as Chairman and member of the
Authority to attend this meeting. Please advise.

FRAWKLIN D. ROOSEVELT.

On March tenth, early yesterday morning I received a reply
telegram addressed to me by Chairman Mor an:

Exhibit 15:
TELEGRAN Clermont, Florida,
March 10, 1938
THE PEESIDENT.
Shall be present at Friday conference.
Arthur E. Morgan.

THE PRESIDINT: I also put in evidence copies of two letiers
of March eighth from Secretery McIntyre to Dr. H. A. Morgan and hr.
Lilienthal asking them to be present this Friday morning:

Exhibit 16:
THE WHITE HOUSE

Washington
March 8, 1938
My dezr Dr. Morgan:
The Precident wants all three members of the T.V.A. to be in
his office at eleven o'clock on Friday morning, March eleventh.

I am so notifying Chairman Morgan and Mr. Lilienthal.

Sincerely yours,

M. H. McIWTYhE
Secreotary to the kresident
Dr. H. A. Morgan,
Tennessee Valley Authority,
North Interior Building, F.
Washington, D. C,

Exhibit 17:
THE WHITE HOUSE
Washington, D.C.
March 8, 1938
My deer Mr. Lilienthal:
% The President wants all three members of the T.V.A. to be in
: his office at esleven o'clock on Friday morning, March eleventh.

I am so notifying Chalrman Mergan and Dr. Morgan.

Sincerely yours,
M. K. McINTYRE

. becretary to the Fresident

Honorable David E. Lilienthal,

Tennesses Valley Authority,

North Interior Building, I'.

Washington, D. C.

I now come —— will vou go aheed with the Derry case, Dr. Morgan,
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OR: He 4. MORGAN: Yes. May I atbtach this to where I

left off and have the other succeed it? low, in conclusion, I
wish to state that tliere was no friendly agreement with lMajor
Berry and -his associates. Te call an outstanding geologic
authority, as the majority of the Board proposed bto do in this
matter, was one way oi protecting the Board against possible
umwarranted damages, There is nob a line in the record of the
whele matter that supports the charges and inferences of Chair—
man Morgan that tliere was an irregular,’ friendly arrangement
hetween Senator Berry and associztes and the majority ol the
nembers of the Board, The ..arrangement was a hard-headed

siness proposition, the possibility of bad faith was never
izriored and was thoroughly and continuously canvassed by the Board!'s
Counsel, The majority of the Beard insisted only that & private
claiment should not be prejudged guilty of bad faith on the
basis of mere rumors and suspicion. Once some real evidence of
had Taith was uncovered it was vigorously used, as llajor Berryhs
ovm complaints to the Board show, In this cormection, I should
1ike to submit his correspondence just after the trial complain—
ing because of TVA's counsel hod pulled no punches, and I should
like to present this correspondence of Hajor Berry,

EXHIBIT No. 18.

Knoxville, Termessee

January 11, 1938

The Honorable

George L, Berry
United States Cerate,
Washington, D Ce

iy dear Senator Derry:

This is in response Lo your letter of January
7 %o iy, Lilienthal snd myself, I have discussed
vour lebter with lry Lilienthal, and he concurs in
these views,

As T said in my letter of Januwary 5, the Board
gave counsel full aubhority to conduct the condemna-—
tion case, The Doard never gives ils attorneys
specific instructions as to the mamner in which par-

— ticular litigetion “shallbe handled, or as to the
items of evidence which should he introduced, and no
such instructions were given in this case,

Very truly yours,

Harcourt A, Horgan

¢g, Chairnan A,F, Horsan
ir, Do E, Lillenthal
Mr. Je« By Blandford, Jr,
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Exhibit 18 (Continued):
UNITED STATES SENATE

January 7, 1938

Honorable H. A. Morgan,
Honorable David E. Lilienthzl,

Tennessee Valley Authority,
Knoxville, Tennessea

Gentlemen:

This is to acknowledge your communiention of the 5th,
signed by Dr. Harcourt A. Morgan, and I gather that it
represents the views of you two gentlemen to whom this letter
is addressed. I am then to understond that you gentlemen ap-
proved the counsel's procedure as it relates to the following
focts:

1. That the counsel wns instructed by you gentlemen to
inject completely foreign maltter deoling with (a) my War record,
and (b) 2 lowsuit, both of which occurred nesrly twenty years
pgo. Am I correct in =ssuming that you instructed the attorney
to injeet these?

2. I gather they meant exactly that the subject of "bad
faith" was =n aftermath, but that it was injected by your
attorneys upon your direction.

This being the case, may I insist that the basis for your
conclusion be made knownm to me, as suggested in my communicstlion
of December 24, 1937.

Yours very truly,

/s/ Geo. L. Berry

Knoxville, Tennessee

Jonuary 5, 1938

The Honorable
George L. Berry
United States Senate
Washington, D. C.

Dear Senator Berry:

I hope you will excuse the delecy in answering your leiter of
December 24, addressed jointly to Mr. Lilienthal and myself. For
several days I hezve been confined to my home by illness. Today, how-
ever, I have discussed your letter with Mr. Lilienthal and am
authorized to make this joint response.

You state that your purpose in writing us was to call attention
to our statement thot our attormeys in the condemnation proceeding had
presented facts discovered on the eve of the trial indicating bed
faith. %You state that this is "unfalr and unwarranted". You then
question the conduct of one of the Authority's attorneys in the cese.

In adopting the recommendation of our General Counsel for in-
stituting condemnation proceedings, the Board gsve counsel full
authority to prosecute the case to its conelusion. We {eel thet
counsel hove conducted the case with no other purpose then to develop
the facts and serve the Authority's interests.

Our statement respecting Introduction in the condemnation pro-
ceedings of newly discovered evidence indicating bad faith was made
efter consideration of the whole proceedings and after consultation
with counsel. That statement represents our considered and deliberate
view.

: Very truly yours,

ec: Chairman A.E. Morgan Harecourt A. Morgan
Mr., D. E. Lilienthal
Mr. J. B, Blandford
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Exhibit 18 (continued):
washington

Decerber 30, 1937

Henorahle George L. Berry
mited States Senrtor
Fressmen's Home, Tennessee

Deer Senator Berry:

I have read your letter of December 24 addressed to
Dr. H. A. Morgaen end me. Since this is & joint communicetion,
T wish to confer with Dr. Morgan before replying.

You may be sure that we shall discuss it as sSoon as
Dr. Morgan returns to his cffice. At present he is confiped to
his home under doctor's orders.

Feithfully yours,

pavid E. Liliernthesl
Director

Knoxville, Tennessee

December 28, 1937

Senator GQeorge L. Berry
Preasmen's Home
Tennessoe

My dear Senstor 3erry:

This scknowledges receipt of your letter of December
24 amddressed jointly to Dr. llorgan end Mr. Lilienthal.

nr. Morgan is confined to his home ggain, with ancther
carbuncle, but your letter will be brought to his attenticn at
the first opportunity.

Vary truly yours,

B. I. Rose, Secretary to
H. A. Morgan, Director

ec: Mr. Lilierthal
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Exhibit 18 (continued):

GEORGE L. BERRY
FRESSMEN'S HONT, TENNESSEE

December 24, 1837

Honerable H. A. Morgan
Honorable David A. Lilienthel
Tennessea Velley Authority
Knoxville, Tennesses

Gentlemen:

1 have read with prest interest the statement which
appeared in The Knoxville Journel of Thursdey, December 23,
1937, purported to have come from Messrs. H. A. MNorgan and
David Lilienthal, which I gather was intended to be an answer
to certain voluminous statements made recently by lir. A: X
Norgen. In this connection I am assuming that you have read
the stetement issued by me in Weshington, L. C., in which I
made the effort at lesst to identify what appeared to me te
be then and what appears to me now as being & malicious mis=
representation of the facts by Mr. A. E. Mergen. Of course
I £hould not have undertaken to issue the statement in wview
of the fect that the cese was in the hands of the Commission
except for the misrepresentations of Ir. A. E. Morgan, who
holds the title of Chairman of the Tennessee Valley Authority.
I heve no apologies to make in identifying Mr. A. E. Morgan's
maliciousSness.

Of course the cheracter of statement issued by you
gentlemen must necessarily be a metter of your concern for
which you must accept the responsibility. My purpose in
writing you is to call sttention to what I regard es an unfair
and unwarranted declaration appearing in your statement which
appears in paragraph 1, section b, which reads:

ss+2"Pad presented facts indicating bad faith,
facts previously unknown to anyone cormected with the
Authority until discovered by our attorneys on the eve nf
the trial after two years of tenaclous investigation."

I have resd the accounts of the hearings and I observe
in the course of the hearings the Chairman of the Commission
directed your attorneys that if they did not present facts
showing the existence of bad faith that such considerations
would not be further allowed by the Board. I observe, too, from
the records thet no further effort was made in this direction
for the very simple reason that there axisted no basis for the
claim of bad faitn -- any declaration your attorneys or you
gentlemen may make to the contrary notwithstanding. I now
challenge the submission Lo me ol a secintilla of authority or
fact identifying the existence of bad faith. How such a decla-
ration could be mede in view of the fect that I was in business
before there was any TVA or before there was a law enacted to
ereate the TVA or before Mr. Roosevell had annoumced his
candidacy, was nominated or electod President, 1s beyond my
comprehension, and while we are on the subject and since You
gentlemen accept the responsibility lor the high morals and
decency ol your attorneys, may 1 direct your attention to the
fact that some person by the name of Ziegler, 1 believe, in cross
examining the undersigned, proceeded to undertake to establish
the war record of the undersigned. Of course what that has to do
with marble litigetion brought by the TVA is beyond my ocompre-
hension, but I thought everybody in Tennessee knew of my war
record. There wonld be no difficulty in ascertalning the faot
with relation to my war record by referring to the rcoords ol the
Wor Depurtment in Wushingten. I huve no apelogies to meke for oA
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1f I were a publicity meonger I should be delighted To have it
brought out into the public. Certainly, I offer no gpology
directly or indirectly for the services I made the effort to
give to the government, end 10 the then commander -in-Chief of
the Army and Navy, the late PTESiﬂﬂﬂt'wﬂﬂdrﬁW1TilEDﬂ* This
procedure on the part of Mr. Ziegler sndicated unscrupulousness
and maliciousness. Obviously the purpose was To cast some
shedow. Of course, the Chulrman stopped the inquiry by demand-
ing, BS SNyOne with an ounce of sense would have demanded, witat
such & line of guestiocning had to do with the astablishment of

the valuation of the properties of my essociales end self.

Then, as & beautiful slimax, the some MEr, Ziegler,
supposedly your attorney, help up & printed pemphlet end pro=
ceedod to guestion me with & view ol ascertaining if I had not
heen in & lawsuit esnd if an award of some cansiderable amount of
money had not besn mede &painst me by the Federal Tourt of
Tennessee, Northeastern pivis ion. The chairmen asied 1if it was
the court record he was gubmitting end your man Ziegler replied
by seying, "No, this 1s & pamphlet." The Chairmen then steted,
‘ell, it might be & catelog of some kind," and asked lMr. Ziegler
why he did not get the court record snd Mr. Ziegler confessed
he ool mot find 1%; then the &ss proseeded 1.0 inuire from me
1f I ha. hed —nything ©To do with the mlsplaciog of the records
ir. the cese which he had in mind. ronceive of 1%, :f you will,
a lawyer representing the Govermment of the Inited States making
sueh en interrogation and thus custing aspersions upon the
aebility of the government to preserve its records.

What wes gll this brought up rfor? It was brought up
to engage in charucter o ssussination; your man Ziegler attempt-
ing to engage in halfl truth, identifying himself &S being Jjust
a malicious liar. He W&S not prepared to S&Y thet the case he
had in mind occurred nearly twenty years 8g0, the outgrowth of
a family dispute within & velunteer labor union, & case brought
by seceding orpanizations seeking to secure the removal of the
International Board of Directors of which I was one., and brought
at the time I was in France as & menber of the fmerican Expedi-
tionary lorces. Well, the court decided not to remove the Inter -
naticnal Bosrd of Directors, and while the Judge held there had
been 8 diversion of moneys from one fund to another necessary in
the conduct of the Union's ai tairs, the plaintifis having lost
their one end seole reeson ¢or bringing the affair into court,
neme ly, the removal of the Board of Directors, proceeded To with-
draw the case end paid all ecosts from a to Z. The convention of
the Union, attended by dplegates from all local unions including
those who bprought the suit, unenimously sustained the International
Board of Directors and the same Boerd members heve been repeatedly
regleeted from Tt T date to this unanimously by referendum vote.

If your man Ziegler is your men, end if he represents
the capacity, the gbility, the couraege and the decency of life,
then I nheve miscaleuleted what 411 the finer things 1in 1life mean.

I should not have writien you except for the laudati on
pleced upon the eupacity of your aettorneys. I have nothing to
say about the otners, nor de I reise any guestion acout thelr
oblipgation to fight the case %to the limit -- that is what they
are being peid for -- but I think it reasomsble to expect that
decency, even 1in & fight, should prevail. I have never been
charged with "hitting welow the belt" as I told your men Ziegler.
I am not go ing to begin now, but if there is enybody around the
TVA office thut has cornecluded thet 1 have ebandoned my right to
protest egainst indecency and unfalrness, then they are badly

mistaken.
Wwith kind reperds, I em
Sincerely yours,

‘(/5/ Geo. La E-EI'TY

George L. bBerry.
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THE PRESIDRIT: Is that all you have on the Berry case?
DR. i. A. MORGAN: Yes, that is all.

TIE FRESIDEET: Chairman iforgan, is there anvthing that
you want to asl in regard to the statement of Dr. H. A. Morgan?

DR, ARTUUR E. MORGAN: I am an obServel uo the proposed
inguiry into the facis and not a participant,

THE FRESID=NT: I now come to the allegzation of the
"joker" in the Arkansas Power and Light Conpany contract, In
Chairman Morgan!s letter to Representative Maverick he made the
following statement: W"The Arlansas Pover and Tight Comrparny
contract as presented to me for approval contained a !jclcer?
which would have allowed the Company to buy prime power at
sacondary power rates, I protested strenu-usly and got that
point eliminaleds « « o »

Clizirman Morgan, the word "joker! in the context of
your letter and in cormon understanding is & serious refllection
on your Loard, =nd that interpretation is horne out by your
reference to the punishment of the engineer who exposed this
so—called "jcker", Will you give me the fucts supporting your
charge regarding the insertion of a Ujozer” in the Arkansas
Power and Light Company contractis

DR. ARTHUR E. MORGAWl: 1ty first statement gives the
reasons for my not doing S0.

TVE PIESIDENT: Dr. . A. Morgen and Mr. Lilienthal,
have you any fects to give on the Aritonsas Power and Light
Company's contract and its relstion to the charge by Chairuan
Morgan that a "joker" contrery to the public interest was
inserted therein, .

MR, LILIENTHAL: Mr. President, I was responsible lor
the Arliansas Power and Light Company contract and I would like to
respond with the facts as to that conitract, It is necessary, in
responding, to give somewhat more elaborately than I wish it
were necessary the terms of thet contract and also to indicate
the procedurc within the Bourd with respect to the consideraticn
and approval of that contract. This contract contains the same
rates a2s our municipal contracts for firm power, and somewhat
higher rates for the secondary pover provided for in the contracts
than those charged the Lionsanto Chemical Company, a large chemical
company, which contresct was nogotiated during my illness, in April,
1936, by Chairman Morgan and under his dircetion,

Tn addition, this Arkanses contract is the first that
roonires the customor to guerantec a certain load factor, that is
a cortain average use ol the olectrical capacity contracted for,
The contracts scom %o the draftsman in the legal division and
among the technical staff to be the most favoreble conlract by
the Autherity thus far executed, although, as in all contracts
of this magmitude, a certain amount of flexibility was permitted
the purchasor, The degree of flexibility was less, however, than
in most of our muinicipal contracte or industrial contracts,
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A1l of this relutes to the chorge that this Contract provided
a "Joker" or a provision contrary to the public interest, There was no
"Joker" in the contract, and the fact is that Chairman iorgan never
claimed there was a "Joker" until his letiter to Congressman averick
of a few doys ago, Chairman ilorgan stated at a board meeting that, -
reading the contract as a whole, it permitted too great flexibility to the
Company, thus, wider some circumstances, permitiing the purchaser, firm
power at the price of secondary power, In the judgment of the engineers-
who directly negotiated this contrzct, this criticism was not well taken,
but in deference to the Chairman's views, and since the provision sug—
gested by him looked in the right direction, his suggestion was immediately
adopted, and a provision was inserted as follows: "Expept as provided in
Section 5 hereof, in periods of suspension of run—of-stream secondary
power occcurring after such power shzll have been aveilable for periods
aggregating more than fifteen (15) months, Arkansas Company shall not be
entitled to take firm power at a demand in excess of the average of the
three (3) highest monthly firm peck demands occurring during the last
fifteen (15) months vhen rmm—of—stream secondary pover was avazilable,”

This was the only change in the contract as presented to the
Jdembers of the Board and was made al t'uw Chairmur's surgestion, However,
the negoti..turs, lhaving onened this averus af woproaen, they carried it
into anothisr provision relating o the 1irbt 12 use unc Authority!s
capacity, but not water, in low vater sezsons Dor pea.ciag purposes, and
therefore inserted a similsr limit on the peaking prer lege,

Iry FPresident, far from anything sinister as has been directly
€harged in the negotiation of this contract, it was negotiated with the
greatest opennesa and with full clearance wlth the Doard of Directors and
the engineering staff,” As early as April 8, 1937, I sent to the Board of
Directors a memorandvm, copy ¢f which 1 should Jike to insert at the '
conclusion of this partieunlar swmary, which summarizes the first draft,
the first proposed draft of a contract, and attaching a copy of that draft,
That memorandum went to 2ll members of the Board, Naturally, as any one
fomiliar sdth negotiations of complicated rnatters of this kind will
recognize, this draft did rot contain thke provisions which I quoted and
which was suzgested by the Chairmen, The Chairman made no suggestions
at that time., On April 27, 1937, the second proposed draft of contract
Was sent to each member of the Board by Joseph C, Swridler, who headed the
staff group which negotizted the contract. This droft was likewise based
ah the standard models The Chairman made no suggestion of amendment at
that ti .

On Hay 14, ¥r, Bock, the assistant Chief Engineer, informed the
department which had the drafting of this contract in charge that he
(ilr, Bock) had given the cheoirman's copy of the ipril 27th draft to ifr,
Barton Jenes (ot that time I believe and s1ill the acting chief design
engincer and key member of tho engineering department, a very able man) and
asked if there vmas a later draft,

One was then in process of completion by those who were drafting
the contract and this later dreft was sent to Assistant Chief Engineer Bock
on Hay 17, 1937 with o copy to Chairman ilorgan, I should point-out that
dr, Bock at that time was dircctly reporting to Chairman idergan, who, at that
time vas Chief Engineer,

2 A draft dated June first vas sent to Cheirman iorgan, Shortly
: thereafter the Board lleeting was hcold, at which this last draft was considered
and the [(halrmon made a suggestion for improvemont, to which I hove referred,

. The Board finally approved the contract on June 16 and I cell your attention
to the fact that the first druft went Lo Uhe mambers of the Board on April 8,
Therc vme no suggeetion on ony of the drafts sent to the Chalrman that his
apsoclotos constltuting the Joard considercd the draft of June 1, nor wms
there amy Booard approvel of any diaft mwntli the Doard unanimously approved
the controct on June 16, As I pointod out, the staff went beyond Chairman
Horgants suggestion ond secured cdditional assurance aleong the lines which
he hod sugrested,

L]

S
S
>
7y
@
)
@
]
@)
()
")
7
]
S
[)
.
<
S
)
[
>
[)
[a)
1
S
[J)
@)
o
L
S
X
o
m






