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DRAFT #% oy .

Tonlsht, sitbing slone st my desk in the Bhite Houge,
I meke uy first rodie report to the psople in =y second term of s
effiee. 1 wm resinded of thet Bunday evening in Merch, four vesps/ >
ago, when I mude gy firest redie report to you. ¥Ye wers in the /
widst of th§ grack %ﬁﬁ&iﬂ?fariﬁix, i thes tuihed to yom of the /3
business of beaking s Ah affeaﬁgdltﬁ@ ﬁﬁﬁiaa and how we proposed ¢ -
to reesteblish and to melntein e sound banking system, 7.

Boon thereafter, under cubhority gives by the Congress, &
and with the surpose of aa@@%;@s&img & permenently mﬁﬂﬁﬁ nstional o
finsnciel strueture, we ssked the Reblon ts turn ower all of its 2
ﬁ?i?ﬁ%ﬁ%y held gold to the Goverssment of the United Btates, thus  /
snding for sii Bime the right of individusls %o dessnd poyments /7
of debts In gold, snd substitublog therefor payment in & sound
astionsl curreney, whose purchuesing power we heve sought to meke =
58 sleble ay possidle. ¢

It is interestlng Yo sobe thet this metlomsl polley wes 7 °
fi&&&iy‘agh@iﬁ,@a o it consbitutionslity by & 5-4 vols of the / —
Bupreme Court. The chopge of one vote would heve nullifisd e
rseovery snd Hhvewn 211 the sffairs of = grest anetion inko

L~

hopeless chaos. Four Justices ruled in offect thst the right

e

ander o arivate contract $o0 exect & pound of Flesh wrs more & /
i
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DREFT &5 ? G
seered then the seln sbjective of the Conmstltubion to eslablish /-
sn eaduring Babion,.
You end I o 1933 detersined sever to let our econfalo syatem /2>
g#b mo out of jolsnt sguin ~- fhet we simply ﬁw@ﬁ% n%ﬁ sfford to o
teke the risk of anobher grest depression snd crlsis, K
Fe sisc bevsse convinced thet the only wmey to eveld o repetis 77
tiom of thoge davk deye wos to have & goveroment copeBle of provente /2
ing the sbuses aud ¥he inequalities which hed throwa thet systes /°
ot of Jolub.
Lo

Coday, reeovery i reschimy 2 polnt where the dengers of

1389 sgain bevose possible -- nob Shis week or month perhsps bub

within the nont yesy or two. ¥Ye foor soother grisis, zot 20 lo-

medtstely svidest sg the iipes of depositors cabeide closed bonks,

vk even more Pep-posching in 1% possibiiitiss of injury %o //
AMErins.

Our probies bodey srises fros Goubts which heve been cust
en the sbility of the slected Congress of the United States to de
what o very lerge mejority of people inow the Boveroment wust do !
i¥ we e to overt catestrophe by seuerely mesting our modern Y

o
soeiel end econonic condltions.

i went to Yzl with you very simply sboul the peed Tor /'t:
present cobion. “W?E?:Zw
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DRAPT #5 -
Four voers age achion 41¢ not come pntil the eleventh
hour. % =eg slzost too lute.
uriae 51l yeers that preceded 1832 the Sobionts lenders,
though they tuew thel meay things ned Lo be done, shrsak from
soebion, arifting threugh endless gispussions, uncertain either
of thneir powsy or their sill to eel. thet we @0 nov wlll show
wow wuch we heve leerned from the depressieon. IO we lewyrned
eaytiing we will not sllew sursslves fo Yun sround iz new eirvles
af futile diswnssion spd debate, siwiys postponing the day of
dueision and soebion in the dreaumerts hops of finding a solution
o which everybody will agree.
1aet Thuretsy I dessribed in detzll serteln nroblens
prhich sveryone adeits now fees the Hablen -~ the oeed for par-
manent protection of sgricvlitare; ths geed to end widespresed
snenployment; the need oy the spageful adijunsiment of contro-
versles over wages, hours spd condifbons of smployments the need
te provide adesuste securily egeinst The besepds of old-sgse
snd unemployment; the nesd $o provide for the sreservabion of
cur netural rescuress before thousands of %ons of ouw nraeious
soil iz waghed or Wiown awey; the need %o protect thousepds
upon thoussnds of homes fronm floods; the need %o meet The ua-

apswared thallenge of one-third of & Netion ill-nourished,
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$ileclad, ill-boused.

Those snd sowy obher probless esll Por netionsl sobion.
Guly netionsl laws cun woed these nweds of the grest sosses of
sar peepis. Solely by offorts of individusis opr by loaml or
Etate legieletion, we vonpob find solution for the svile thet
threaten our own Lives Soday snd menses the happiness and
gewuprdly of owr chilidren tomorrovw. 4nd beosuse it wiii taks
time -~ nnd pleniy of $ae ~~ H0 work out by legislotion snd

sdyinisbretion the zolutionz of these needs even sfter we ivnow

we hove power to desl with them, we cannet deley one soment in
mikking gortosin thet owy nodionel govermment hes such pover.
There is slwogd & universsl understending sud sooeptance
of these funtomentel ceeds. There i3 aluost & vaiversel demsnd
that the Setionel Boverzment toke sobtion now Yo solve these
vroblems. 411 politiesl perties resugnized these needs. Io the
iust pabtloned oleetien, &5 In the elegtlons of 1932 and 1934,
en yverehelning salority of the people voled thelr wish that the
Cougress end the Fresideat toke sobion, not ufter long yvesrsof
debute =~ BUL B0W.
Lasat Thursdey I described the American fovm of Goverauend
as o thrae borse tesw provided to the American people thot thedir

field might be plowed, Uhe three horses are, of course, the
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DRERT #5 el

three brsunches of goverowent - the Congress, the Hxecublive snd
the Courds. The lesgths to which some papery ond some spooierg
have gone sizge Tharsdey in intlmcting thet the President of

the United Slotes wee drylng to drive thel team, oyeriook the
faot thet the President, ss Chief Hxecutive, 15 one of the horses.

Pen of the hovses sre pullisg io wiliszos todey; the third is noek,.

That the erities &m&i&@%ﬁ peoriook is thet the imeriecan psople
themselives are in the deiverts sest, that the fmericsn people
wenb the furrew plowed, snd thed they expect the fhird hovse %o
pull in welsss with the Shher two.,

This vary Soxepenching probles of goveriment, uflect~
ing imerics Lodsy snd for gensratisne to cows, onlls for words
of one syllsble. I hope you have reed the Uosstitalion of the

nited Btatwsg, Like the Bibls, there ought to be & ¢opy in

srery home. The Uonstitublon is oof e difficult document Go

yndersband, It wes cslled into beiny becsuse the srtlcies of
tsonfederstion nwader which the origiazl thirteen Stutes tried

tn operasbs sfber the Revoluntion showed the peed of & Hotionsl
Goverasent to bandles nebionsl problems.

Ia regerd to general purposes the Freaubls to the Cone

shitution said ®We, the People of ths United Stntas, in order
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ERAFT 45 vy

%o Fform ¢ more perfect Union, establish justice, insure domnssbie

twenouility, provide for the cowmon defense, @yﬁﬁéﬁﬁ the gengrel

welfare sad sewure the Mlessings of Liberty o curselves sad our
posberity, do ordein sad establiish this Constibubion of the
Uaibed Shates of smerics,®
Ag bo the powers glven Yo the ﬁ@mg%@&x the essiest way

o deseribs them 15 to say thet the fromers of the Constliution
gove to the Congress 51l powers which sl thet Lime related Lo
eagh =ad svery problem which ed & patdonal chargcber.

4

.iyﬁf sxauple, Congress wae subhorised to lmpose Loxes
snd duties, to borrew and coln mousy snd regulabe the veine
thersofs Ho regulute asturaliisstion and benkruptoles) %o progotbe
the progress of seienve aud ar¥} o declare warg to support the
hymy ﬁmﬁxﬁﬁwgg o establish 23l inferier courts; Yo estadlish
vosk offlces snd posk-ronds; and to regulete coumervce not only

Lat zleo emong bGhe several Btatas.

é%@m@ é%r%&g&-mﬁﬁiﬁwﬁ
These sad & pumbey of other direct powers coversed in
L7487 every single g@@%&é@ which in tled vesr gould ressonnbly
e gulled o pebiomsl problen.
Buh the Iremers wving in %Qnﬂ‘th&ﬁ in sutceeding

generctions mimy other problems then undreamed of would become
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PREFE #5 P

astlonsl provlems, seid ln so meny words thet the Congress should

have power %hte provide for the general welfeps of the United Btebes.w
ﬂ%hﬁr'mwﬁ%iamﬁ of the Constitution have provided csriein

denisls of power to the Congress. IThe Congress say not legislate

aver & fov specifin grantg-of power to the Stetes themgslveny nor

ey the Congress puss lews vislating the BLil of Rights, shieh
vas added te the Constibublon for the protection ef lundividusl
citizeny -~ things like freedom of religlon, of spesch, ané of the
Press; telal by jury snd so forth.

In other words, snd Wi%ﬁ thess proper limiiebions, ihe
Conebitobion intended thet the Congress - ﬂﬁﬁ%&%ﬁ@lﬁ reneved by
the alactive DYOGERE w- ﬁh@&&é pass lows ss needed to cover elil

ds which were feuaded on & natiensl

jeets aud o seed all use
interest -- things so astionel 1n theilr imporience #nd scope
%ﬁgk they couid not be mek merely by locul leglsiztlon.
That, my friends, 18 the simplest sud clesrest siatenent

tnat I con weke bo wou ia describiang what I honestly bellsve (o

wave boen the underlying purpose of the patriets who, faved wilh
the poseibility of thirteen Stastes felling inke ubter gonfusion
sod helplessness, wrote a Federzl Coastitution creatling = pational
g@vﬁrﬁm@mﬁ with netionel power, iuntended «s they suild, to form

2 more perfect uanlon #¥h® for themselves snd thelr posterity.
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DREFT #5 B

Fhet hos been the secuencs of events? For nesrly twenty

PEATS @%%-&@%gﬁﬂa& errried out its legisletive povers, the
\l .,
Fy@&&&@ﬁxihia exeeative powers, snd the Supreme Court its noraal

Court staled fop

Jadieisl @.me Then, in 1503, the Buprens
i

1

the fipst %Qﬁi\ﬁhmt a stetute of the Copgvess #as uneonsiitus

tienal baesmuge L deliberstely vicleted an expressed provision
K ;‘ g\‘

4

of the gﬁﬁ@%ﬁ@ﬁ%&?ﬂi There wes & grent uprosr led by President

Jefferson Ringel?d Biﬁ‘ the Cousbibution bed never vested spscifie

authority in the

in fact, during the ﬁé&gﬁ&&fhaﬁnm Comstitution, such 2 proposul

/

\ /

had been wobted down fiﬁ&.ﬁ&yar&%@ times. Hevertheless, in 1803,

A ‘
vicletod the Constitubion beyond %py recgonable doubi. HEr.
/ %,
Y
hrod Bashington sald RIt'is bul o devent respect due

Justice Bug

to the wisdow, 1avegrity snd patrictish of the Legisleiive body,
: . "&-,\

by which sny iaw is pugsed, %o gr&&mm&.&m&ﬁ&W&w of ibs valldiby

23 : Y

\.

until its visletion is proved beyond all r&asﬁﬁg%%@-&au&ﬁ*ﬂ

wy, dustice Holmes seld *Ia ssge of recl doubd & law muslt

ke susteined.”
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DRAFT #5 ‘ e

The obher resson thub the publis sequlescsd s0 long in the

5B euned y@ﬁ@% of the Gaprese Courd was that 1t wes mat;@gﬁiﬁ

\

srereised ﬁ%mii filty~four years lsber -- the Er&d %ﬁ@ﬁt decision

2 thet ﬁhﬁ wrwﬁﬁrﬁy'right

in 1857, In thet sese, the Court decidm

ert pights of al&vgﬁ; Wore then ey

3
v

ather QauEG, i%-ié%\ﬁm gymed conflict four f%ﬁra later.

.?F

ig sioves oubwelghed bhe be

rh, with iacressing

Binee the @&r\ﬁﬁtﬁﬂam.ﬁh& Frutes %@é Lo

Fregueney wnd @ﬁ?@&ﬂ%;§$ly gince the gﬁﬁ& of the modern need for
i
& gﬁ@@f@f@, hag m@?& sné more Doldly sezeried
f
& power to wate Loavwe @a@@@@ %y-%%@ Legisistive braoeh of the

sopinl and eoonosi

government. In the lsst twe ﬁ@ﬁr& this use of judiclsl power
f\
«@?wfmﬁ k@a-m@nﬁﬁi%wﬁi@m has exeecded all

which is Yo be found aowh
/ Y

5
’

|

The %@mﬁiﬂ%ﬁﬁi%gwéﬁyﬁi fio tex or duly &kﬁi@mh@ loeld oxn

/ -
/S ,
' %ﬁy/%&&t%m* If the Songress were to impose such

artieles frow

s
o

& bax iﬁ,%ﬁ%&ﬁ pe the guby of the Supreme Courk 1o Geclave the

Aok sheonghibationsl,
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DRAFE 48 ek Chou

\ﬁﬁﬁ Conatitution ssys:i®ic ¢itle of aobility ehall be grented

.

by the Joited States.? If the Congrexs declared g ﬁgg%éf&f

acbility the Court ought te declsre the Aet usconstitubticnsl,
g

In the ssme wey the Consiitution ﬁgﬁﬁﬁgﬁﬁﬁ Hiute shsll enter Into

\v\«\ .

~~~~~

¥«® I ¢ Stete tried te do either

any trealy SERER gp %ﬁQ%MﬁQQ

e
o
e
g
e

of theze %hﬁﬁggyzﬁﬁﬁ Suprene Court should, properly declare the

J“f"’r

@%&ﬁﬁw@ﬁgééﬁﬁ’ﬁﬁﬁﬁﬁ&@&%ﬁ%iﬁﬁ&&u
_/% )

L

Towpdiffieully cnd mive iz thot duping the past half
gentury the Qourd, in tow megy lastances, hss woted nebt ss &
Jediolel body, Wit ss & polley making body, The present coniliet

between the O

wress ond the Court doss not rise aul of those
gisnzes of The lonstibution whaleh proteet our olvil liberiles,
and protest the ftete povermments. Ib spises out of nurrow
interpretations of the general Wﬁif&?@ and commeres cleuses,
¥hen the Congress hes sought to stebilise netional agtle
eulture, Lo faprove e conditicns of isbor, o ssfegusrd
tusiness %g%i&&ﬁ?%ﬂfﬁir compebition, o proiect our nationsl
resourees, tnd in sany other ways, to serve our clesrly astional

needs, Lthe pejoriiy of the Couwrt has too often szsum

power to pess on the wisdom of these iots of the Conupress, the

powsr Lo disepprove the publice polley written inlo these laws,

NRIGINAE RFTIRFN ENR PRESEAVATINN
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DEAFT 4% b f
I heve not the time to guobe to you lesgusge used by minorlty
Hastices in meny of thess @m$@$,/\$a$ o thes asid thet the sajoridy

opinien showed ™4 depsrture from svund principles,® aud Yan wne

apres cisuse,® In soolher cose

vorrsnted Limibation mpon the somnm
s minority Justive seld of the msjority opinlen thet 1V wes 2
fhoptured consbruction of the Constltution.® In soother guse &
dlssenting Justige sald thatl the majority were sebuslly resdling
tnko the Constitubion thelr owa "persenul ecopomic predilections,®
The Chiel Jusbice himseld hes sald thet the Comstilution iz *Ehat
the Judges sey it 18,%

e Constidulon gives sll of the Legislslive power to the
fwa Houses of the Congress. No ose whe is willing to face the
fuets «- snd thet ineludes thoussnds of levyers whe agree =ith we -
gen Geny Bhat in rocent years the Couwrt in addition to the proper
age of its judiciel fuactions bes luproperly sel fheulf up &S
s thaird lesisletive hody, reading inte the Constltubion wWords
snd implicetioss which sre act there, and ﬁh&@h_%ﬁr@ never ine
tended to be there.

e hove, therefore, g;maﬁa& the point w8 & Hubion where
we must toke aebion %o &&vé the Constitublon from the Court and
the Sourt from itself. Ye must find & way to feke &n appesl

frow Lhe Pupreme Court to the Constitution itselfs

ORIGINAL RETIRED FOR PRFSFRVATION
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LBAFT #5 : wlim

08 coprse, I &n in fevor of an todependent Judiclayy «s
sropoged by the fresers of the {onstitution. That mesns & judl-
sispy independest of all oubside spfiuences in decliding purely
metbers of lew. It 48 vob & Judielayy 50 independent of ihe peuple

thel it cem, with lmpaniby, sgeume legislstive funeiions - ol

& Judiglery 30 infependent of the psople ghat 1t cen override
loglalation nob ﬁmr%&ﬁﬁmﬁ in wlear @@rmﬂ by the Constitution L%-
Belf - mob o Judiciery so independest of the people that the
system of cheeks and waloness propuzed ian the constibution does
not epply o 1% as it does %o the other two branches of the
Governzent ~- sad not s Judielary so independent of the strong
tides of public opiniesn shet it can dezy the sxistence af Facks
universally recognlzed.
T think the Americas people &Xe entitlied Lo heve &

‘ﬁugrﬁ@& Conpt Phat will enforce the sonsbibution a8 writien ~-
thet will decline to swend the Constitution by the arbitesry
pxereclse of judicial power -~ ghat will deoline, in the language
of dlssenting Justices to smend the Constitution by ?ﬂﬁiﬁxmi
adty SO

eibt, Thet sort of Court will be imdependent of any cutaide
sontrel o infiuence; it will be independent olgo of say inside

control or infludnce., It will not deny to the Congress the

right o exereise Lbs judgment =s (o the loWs necesiury and
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Box 13; Folder= Speech Drafts: Fireside Chat on Reorganization of the Judiciary, March 9, 1937

Collection: Grace Tully Archive; Series: Franklin D. Roosevelt Papers

BRAPE #5 w3 G
propar under the leglslative powers granted by the éﬁn&ti&uﬁi@ﬁ to
the Congress and not grented Lo the Jourt.
The elechizn of 1934 confirmed the slectlons of 1934 snd
19%2 inm giving to the Congress sud to ne % mandate to coryy out
& program of necesssry secial end economic reforms. We coonod
proceed becsuse the Courts by thelr present declsions Block us or
mulcs the effectiveness of sny new legislation so full of doudt
that the Congress and I find ourselvss im.%‘vall&y of uncerdaloly.
How thea could we proceed? The Demgeratic platform of
1936 maid in effsct e will try by every stebulory method to geb
surselves and the Hetlow ouk of this legel forest, and il this

doss not suecsed we shall heve to pome Lo emending the Constifue A

tion Lhself.t

Then I commenced to review the situetion with the problem

sousrely before me, I came by u process of slimiustion te The i
4

T e i X \

conclusion tha%ﬁ@bﬁ only wf*ﬁquskarﬁ of %m@nﬁééggibwmich wouid A
At e ¢
we-shelly legel, and st the sewe time curry out other much needed E
X

3

reforms, wes to vbtaln &n accession of new blood ia all owr Couris. %

OlLesrly we wanb men wordhy sod egquipped Lo carry out lmperdisl
justies, but, abt the sems tine, wo want Judges whe will bring %o
the Courts & presenb-duy sense of Lhe Conmstltution -- Judges

who will retain in the Courts the judieisl fanchblons of the Lourt,

ARIGINAI RFTIRFN FNR PRESERVATINN
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DRAFE #5 vk
sl remove From the Couris %h@‘ﬁmﬁﬁgﬁﬁiﬁ@ﬁi@nai sgsumption of
leggislutive powsrs shich %g%@y.h@vﬁ been usurped,

X%Iiﬁ noyth ﬁ%ﬁiﬁﬁ tiet in forty-~siz oub of the foriy-
wlight States of the Ynlon, Judges sre chesen not for Lifs but
for & puried of yesrs. In meny Stoetes Judges sush retire szt the
sge of pevenby. Youw sy nob gnow 10, bobt 1t 42 = fact, thet
il Podersl Judges, once sppolnbed; cun, I they choose, hold

sffice for 1ife, no mebler how old they mey geb to bw. The

_ , S
Congress has dene 21l 3% etm do constitutionslly, by providiag Rty

Pinencisl seeurity - $20,000 & yeer for life -- for Justices pO
wao Beve resched the cge of seveoty sod sho sey wish o retire,
Incidendally, undsk & ﬁﬁﬁiﬁﬁ%ﬁ\%ﬁ the Supress Sourt ibself,

these pensions for Judges who %@ﬁ@ retired ore wolt zubleet to

Bny Ineome GaX.

She pien vhich I have propossd hes two chiel purposes.
By brluging into the Judielsl srstem & shesdy -nd eontinuing
stress of new end youmger biood, § hope first, to saks the
edmintetretion of 21l PeSevael justice speedler and, thereforvs,
iezz costly; secondly, %o bring to the %@ﬁi&iﬁﬁ of sodisl and
soendmie preblems Younger men who h&?&ihﬂﬁ pergensl sxperiencs

and ecpdzet with modern fpets mnd clrcuwmsisances undsr which

o, Aol
g

%@“ﬁ.}/{

Lo a% cise the

sverage nen -Bol

» réghts-te-1ife} 1iberty

R
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LRAFY 45 ] B

'ﬁﬁm *

sud-the puradi¥ of Bipp

The stotute would apply to &ll ﬁ%% gonrts in the Federal

D/g.w?,_ LD j\.,g;w i b %;. s,‘”g;“ ” s E??gﬁ f7~e
gystanm. %ﬁdﬂwﬁwh&§MM%$a@%‘ 5o £aP &8 %h@ iowey Federal couris

are concerned. The plen has met oppeosiiion only so farses the
Supreme Conrt of the Unibed Stetes itssll ls concerned. But it
weizid seen thed 8 plsn good fop ﬁﬁﬁ-iﬁ%@?‘é&ﬁ?ﬁBﬁﬁﬁhﬁ o e
agually good for sil,

Thaat 45 my proposel? It Is simply this: vhenever &
Fudge or Jostice of any Federel Court has recched the oge of
seventy nad foss not svall himself of ihe cpportunity Lo retire

on & pensien, & ney sewber shall be aupeinted Wy g, A B P

74 [ L. Lo W \%ﬂf‘w
i he President, with The spprovel, however, of Ihe Benate of

the United Btutes, Just ss it has slways been done.

She pasber of Judges to be sppolnted would depend wholly
on the fecision of preseant Jodges now over ﬁ&?@ﬁé&, or those whe
wonld subsegusatly reseh the age of seventy, In order to place
s bop Limit, bhowever, the glan.?ravidéﬁ, for exsmpie, thst not
wmore thin Pifty eddéitionsl Distriet Court Judges could be ap~
pointesd, snd not mers then u tolal of Fifteen ponbers of the
Suprame Court. In the lstter cnse, the nusber could conesivaebly
2o to fiftesn bub not beyond, if,for instance, sny one ol the

sizx Justices of the Supreme Court noew over the ge of seventy
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shonld retirs, hig place would not be fiiled,. Consejuentliy, al-
thoueh there cenmob Be wore then Fifteen, iherve mey be only fowr-
teen, or thirbess, or twelve. Thers mey %@ enly ﬁiﬁ&i? And the
seme principle epplies in the case of the Clroult Courts of
irpealy of all the District Courts. There is nothing novel o
padicsl about this ides. It sesks o meintalin the Federsl beanch

i fail vigor. It hes been discussed pad epproved by meny persons

—_]

-~} Ee \S} f-:"g‘#? ¢

of bigh suthority, @ﬁﬁ& phioineys Genersl ever sines ¢ similsr
proposel pessed the House of Representatives in 1869,

the strenge srguzent hos beon sdvenced Lhet no self-
regpecting Judge would retire if the proposed leglslstion were
pesssd. BSach o chorgs eseribes to our Judges 2 political partisen-
ship of the most vicious charscler, wholly ineompstible with the
Impartial exercize of judicisl subhority. I do not thiok that
those who wrpe sueh aebion on ouyr Judges honor them or ilacresse
poblic respect for our Courts.

¥uy wes tbe sge Lixed st zevenly? DBeceuse the laws of
meny States, the prectlee of Hhe Civlil Bervice, the regulstlouns
af the semy sod Hewy, and the ralse of almost every grest private
buginess ﬁmﬁ@rgéiaa, commonly £ix the retirement ﬁga at gsevaenly

FoErS O Lesd.
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Ihe sppoivbment of new Jadges galls for the selestion of .

v

honoreble sud able candidstes. President Toft sppolated égi
Supreme Couyrt Jusbticss in legs then four years. President Burding
zppoinbed four Judzes in less then Ywo yeers. I would pe unfaithe
ful to the pedple vho slegted me 1F I nominsted %o the Benate even
sne fustice upworthy or uassulpped Bo reader high public service
58 & sewber of the Court. The plean 1 proposs will tend o gusrentee
by law 4pn the duys t¢ come & rotetlon in the persomnel in &il our
Comrts, shieh will bring &o them sn understanding of constectly

ds zo sssenbtisl to 211l thres brenches of our

shanging seticasl nee
goverament, That kind of ¢ three-horss bess will ged our fleid
plowed.

swony serbtets slesents in sur populsiion, 2 part of the
resentment ageinst my saggestion 1s esused by the fseb thet ik i
sanitied on =1l sides thet my suggestlon ls whelly sonstitutlonal.

whigr of Justices

Longrsss hee alwaye bed the power Lo cheonge the o
of the Suprems Court sud the mupber of Judges of the lower gouris.
It hez often exereized that power. It is rether ohlldéizh to telk
ahomt some fﬁ%ﬁrﬁ President or some fature Congress sbhusing this
power besouse fundementslly, 1f, in the duys o oome, americe
cennot trast its Pongress snd its Fresident wot to sbuse owr

wholly constitubional gw&@%ﬁgaa,égmmaew@ay will heve falled., is
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& matiar of oot Semouy

a0y is far more 1ikely to Pell by Pelle

ing to keep ubreask.of wodern needs then through sny esher

. R
bogey men thet T Pnwlahed before your eyes.

-

3 It wee seld in lest posr's Demcorstlc pletform YIf these
:
i

fgﬁgmmms cannot be sffectively solved within the Constitution,

ek sueh ﬁ%wﬁ‘?m spendment as will sssurve the power

o enset thoss lows, sdequelely lo regulste commsree, profect
publiie Healib and sulely, cnd sefeguersd economlie sepurily. A

In other sords, we sald we would seek an emendment only

i every other means

by legislsticn were te fail. |ind sf 4odey

ay ba x J
W * f}.) / . ﬁig

There are st lesst foar melor types of mmﬁmm‘@: Baeh
one is radizally different from the otber. /ind 28 to each of

these types there sre o dozen differsnd propossls contrluling

sge sad different provisions. There is o aube

It wondd teke months o yesrs Lo get substentlisl agpreew

ment wpon the twﬁémgs langusge of sn smenduent, It would m&m

MRIGINAF RFTIRFN FNR PRERFERVATINN



Box 13; Folder= Speech Drafts: Fireside Chat on Reorganization of the Judiciary, March 9, 1937

Collection: Grace Tully Archive; Series: Franklin D. Roosevelt Papers

A

months sad yeays thereafier o get ¢ Lwo~thirds majority in fovoy

Resenbar it took

of thot cmendment in boklb Boupes of Congress.
Fifteen years Lo geb the lengosge of the Iancome Tax Amendument

poagh both Bouses of Cong

rass, Remenber the

e get emendments through the Uongress by 8

long yesrs it tooR
two-thirds vote grenting the right of suffrage Yo women, oné the

sendment providing for direct slecticn of Semators, sug the

Puck session.

smendment sbolishing the Luwe
But alter the nonihs and years necessary Uo gat an smend-

st submitted, thes Lot us look b the long course of rutifie

urths of the States, Hemember the hildé Labor

st 1z stili pending rabificntion in the State Leglslstures

menduents vhich went

=fber thirtesn yasrs
thpoush within o yeer or less., Bat they hews been the zind of
cmendments which veither powerful isterssts por the leuders of
s powerfol politicel perdy beve had resson Lo OppOse.

And the veouirvement thut three-quarters of the ftates
retily does not falrly staie the odds cgeiust the ssrly, °¥,
indeed, any rabificstion of the emendment . |

T the ratificstion of sn amendment euch State votes

separately, sod hes Just one yobe, shether it has & population

NRIGINAL RETIREDN FNR BPRAESEEA ATIOAA



Box 13; Folder= Speech Drafts: Fireside Chat on Reorganization of the Judiciary, March 9, 1937

Collection: Grace Tully Archive; Series: Franklin D. Roosevelt Papers

DBRARL #8 e

of 90,000 or & populsiion of 132,000,000, Zhirteen States wvhich
sopbain only five per cent of the voling populstion could bloek
ratifieabicon even though the thirtr-five Btetes with minetye
five per eent of the population were in favor of i%. How long
do yepu think the resciliopsries with plepty of money end 3
é@ﬁ&@%*wﬁﬁiﬁm e mallifly the election could held off zn amend-

wank by fightisng for deley at every staie of thin complicsted

reatiticetion process snd finslly coucentrating their fire on
thlrtesn States?

I thimg 1t cun be sefely ssid fhat ﬁﬁ‘@ﬁmﬂtiﬁﬁﬁiﬂﬁ&l
swondeest has aver heen sdopted over the opposition of & sejeor
politicel porty. %he lesdership of the Republicen Party todey
iz unguestleonshly opposed to mm-%m@aﬁm@ﬁ% te the Constiltublion.

And & wery large percentage of newspaper publishers,

Chewbers of Commerce, Bsr issocistlions, ¥enulseturera' ieso-
gistiong, sho are trying to give the ilmpression thet they sre
for & constifationel smendment would be the first to exclaim
ag poon a8 &0 smepdoent wez pessed #0hl I was for sn amendsent

&1l pight, but this emends

gat thet you have pasesd Ls not the

at thet I was thinking sbout. I am, there~

Bing of an smendue
fore, golaog Yo spend wy time, my efforts und my mongy to blook

that smendment, although I would be awfully glsd to help gzed
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gome other kind of wmendment ratified.”

Let us be procticsl obout this businessS. Gn the other
¢ 1@@1&3&%&&3

stfe, sgelast the progras of soaisl and econcml

wiieh Peenly-seven pitiion people geve us o mandate Lo LTIy

to block thet mandete. Tou lmow Dow smeh wmonsny bhey spent
officieily snd unofficlally, how meny pressures they brought

unserapwlously they vsed thelr

to besr, how rulhlessly s

coonmeie power and Lhelr money to defset that mandate.

& lass stsnd, They cen, therefore,

Hov they ere making
toke advanbtege of every opportunity to sbstruet agy wmendment .
They cen be expested bo sdopl the atrategy of suggesting an

spendment io order to kill off legislstion such 58 I propose,.

tater on - & long bime lster oo -~ 1 an ameadme

the fongress ther can solemnly sumaounes tﬁ@% it is net the
gind they like, sud use sll thelr elfforis to sbop ibs retifie
eahion.

ng wow of those men snd women who in thelr

ine fundamentally object to soelsl and eecnonie

odgrn lines. They are good sitiszens, most

wf them, in the secepbed sense of the term. They are moral
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gnd they thisk of themselves 58 patriotie lmerdcans. Bubl in

their hecrts they hove sob spproved of »hat the Congress apd 1

%ﬁvﬁ(%mmﬁﬁﬁiy‘ﬁh@mgh§ to seoompligh Ln the past four yeurs.
They 4o m@%”&i@& the ides of having sny restrictions lamposed
oo stoek sxchanges o the free zsle of any type of stocks or
bondss they do mob like the ides of bedng told that in thelr
fagtory or mlll they must pay & decent wage fur they bave been
secastomed to think thed it is thelr prerogative To determine

shet o decent wage 18y they 4o not like the iden of lows lluite

ing $he howrs of work, for they thisk thel they xxe euployers

should decide ihst subject: they do got understend how pOVerpe
ment san propeely toks sny inberest in the size of the surplas
of cobbun or of whest becsuse bhey ere not reslly interested

in sverbing sveturn of five-cend cotton and thirty-cent whesl

/~ et T T
D el e P S Y

they sre sob veslly interssted in oheap glectricity for svery
wome sud fers in the nation.

Theve sre other groups in Sthe Hatlion compoged of those
who honestly bellsve %h@§ the smendment process is the best,
wnd who would %ﬂ'ﬁi&iﬁ&g-ﬁa'ﬁﬁﬁyayﬁ & recsonuble smendment,
sside from %be pracbicsl politicel difficulsy of getting & Tao-
thirds vobe in ﬁaﬁh-ﬁ%#aa& af the Cengress for an ssendment, I

per thet even 1 sa momendsent meres passed,

usk them Yo rehen
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snd ewven 1T in the yesrs Lo Gome it were to be ratified, 1%

rould still heve to Tua tbe gauntlet of interpretation by Ihe

court., I for one, hecsuse of long experience, Tear

thet type of Judicinl interpretution which might chonge oven

snt ot of its originmel meonlng. For #“ﬁﬁ?&&a

& new gsencn
she ineome btox smendmant, shich provided for the tamstlon
of iocoms t¥rom whalever source devived?® wup by iaterpretation

of ke Supreme Courd held not o spply either to atedk Givie

dends nor to the sslarles of the Justices of the Pupreme
Gourt thempelvess

I am in favor of my propossl for asetlon through leglsw-
&mﬁi@%&ﬁ&?&&&%k pegeuse I believe thet it onn be possed u
thiis session of the Congress.

fgcond, becsuse it will qulckly produge results mekling
elssy the right of the Congress to provide for our present
and foture soeisl snd scopomic needs.

Third, & relavigorated, liberal-minded series of Federal
Courts with the nusbers and mpechipery Becsssnyy to provide

sutoker and chenpey justice from botton to Cop.

CO

Fourth, = series of courts willing to émforee the
stitution of mritten, snd unpilling %o casume legisiabive

powers by writinsg iato it thelr own golitiesl and sconomic
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polieies.
It i= wy belled thet especlelly during the past halfl

cenfnry the balonve of power belwesn the three grest branches gb@
N
| 0
of the Federal goveroment, hus been tipped oub of belenmge in

gireet contradiction of the high purposes of the framers of

ttuttonhas | .
| et et
Cladly, 1% Lis my purposg te restore %h&,\%nﬁizi’zamﬁmm

the Coastitubion.

You who kuow me will sccept my solemn sssursance thet in a

world in which demooracy 1z under asbtisck, I gesk to muke

Awerlean demouragy succeed,
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DRAFT #7 ~le

Last Thurséay I deseribed in detdil certain economie
problems which sveryone admist now face the Nation. For the many
message which have come to me after that speech, and which it is

ghysically impossible to answer individuslly, I take this means

of saying ®thenk

Tonight, sitting at my desk im the White House, I make
my first radio report to the people in my second term of office.
I am remindeﬁ‘of that eveuning in March, foru years ago, when I
made my Pirst redio report to you. We were then in éht midst
of the great banking erisis. I then talked to you of the

business of banking as it sffected the Nation and how we proposed

to reasteblish and to maintaeln & souad banking sysiem.

Soon after, with the authooily of the Congress, we asked

the Bationm to tura over all of 1ts privetely held gold, dgallar

for doller, to the Goveranment of the Uanited Btates.
Today's recovery proves how right that poliey was. DBut

when, almost two years later, it came before the Supreme Court

its constitutionality was upheld oanly by a five-toffour voke.

The change of ome vole would have throwa zil the affsirs of

this great Hatlon back into hopeless chaos. In effect, four
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Justices ruled that the right under a private contract %o exact
a pound of flesh was more sacred than the main objegtives of
the {onstitutlon fo esfablisk an enduring Hakion.

In 1993 you and I knew that we must never led our economic
system get completely cut of joiht zgain -~ that we could not
afford to take the risk of another great depression.

We also became convineced that the only way te avoid a
repetition of those dark days wse to have a goverament with
power to prevent and to ocure the sbuses and the inegualities
which had thrown that sysiem out of joins.

We then begsan a progras of remedying those abuses and ine-

egualities - %o give balanece and siability to our economina

gystem ~- 1o make it bomb~proof against the caumes of 1928,
Today we are only pari-way through %hat program --and re-

covery is speeding wp $o 2 point where the dangers of 1829 are

again becoming possible, not this week or month perhaps, tut

within a yesar oxr two.

To avoid those ds

#

gars we must complete that program of

protection. Hational laws are needed to meet national problems

ulfill that program, Individual or local or siaie effort
slone cannot meet them In 1937 any better than 1t could ten

-

yesrs ago.
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I5 will $ake time -- and plenty of time -~ %o work out
our resedies administratively even after legislation is passed.

P complete our progrem of yrotectlon in time, Therefore, we

cannot delay one momend in making certain that our Haltionasl

Government hag power to carry thruugh,

Four years agoe action dld not coms until the eleventh hour,
It wes almost teo late,

If we learped anything from the depression we will not allow
owrselyes to ron arpund in new circles of futile discussion and
debiate, alms mﬁtmﬁmg the day of decision and action in the
dresmerts hope of finding = seludion to which everybody will
agras,

The American peoplie have lsarned from ¥he depression. For
in the las% %1:3:&&; national eleckions an owerwbelming majority
of them voted a manda®e that the Congress and the President begin
the fask of providing %hat protectien ~- not after long years of
debate, tui now.

The m:ts, hﬁ@mx@ have a&ﬁ}? doubts on the ablility of the
elzcted Congress “:;ta '@? what thet majoritywnts governmendt to do
to avert catastrophe by meeling sguarely our modern social and

sconoic conditiens.
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BRAFT 47 | i

By are at a erisis in our ability to proceed with that
prowection. It is a guiet orisis. There are no lines of
depositors -eﬁﬁﬁiﬁiﬁ eloged banks. But to the far-siphted 4t

iz far-reaching

m i.%;_:s popeibilities of injury to America,

I wank .m- talk with you very simply about the need for
pmmzﬁ; action in ‘ﬁli‘& crisis -— the need to meet the unanswered
cheallengs of one~third of & Hation ill-mourished,. iill~clad,

1il~Boused,
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Last Thursday I seseribed the American form of Gaverm&en$ 
as & three horse tesm provided by the Comstitution to the ameriﬁana
pecple so thst thelr rield might be plowed. The three horses are,

¢

ef course, the three branches of government -- the Congress, thé

Executive and the Courts. Two of the horses sre pulling in unisoh |
todsy; the third is not. Those who have intimated that the E b
Presidenl of the United States is Lrying te drive that team, over—
ileok the simple fact thet the President, as Chief Exerulive, is
hiwsell one of the three horses.

It is the American people themselves who are in the driverts
3@3#} It is the American people themselves who want the furrow
plowed. It is the imerican people themselves who expect the
third horse to pull in unison with the other two.

I hﬁ@& that you have re-resd the Constitution of the
Hhiﬁé& étaﬁes. Like the Bible, it ought tov be resd again and

again.
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It is an easy dopwsent to undersiand when you remembey

fhat 1% was called indo being because the Articles of Confeders—

tion under whioh $he original thirgesn States tried to operate

after the %wﬁ.’ﬁﬁ showed the need of a2 ¥atiopal Covernment with

phwer f@mm o h : & national problems. In i%s Preamble, the
Conatitution states thai it was intended %o m@ a more perfect
Pnion and promois fi‘:a goeneral welfare; and the powers given %o
the Gongress to carry owd those purpgses can be best described by
saying that they were all the powers needed o meet each and
every problem which then had a nabional character and which could
net be met by merely looal sotion.

Butihe Iremers wend x@rﬁhﬂx‘, Having in mirnd that in succedd-
ing gensrations many other problems then undreamed of would bémm
nationsl problems, they gave te the Comgress the ample broad
powars “to :{&vy fexes®¥*%xnd provids for the common defense and
general welfare of the United Stales.?

That, my frisnds, iswhat I honesily believe %o have been
the clear and mei&ﬂym&' purpose of the patriots who faced the
possibility of shirtesn Sjates fallling into uller ﬁ@af#ﬁ-i:m and
helplesaness, and thercfore wrole a Federal aém:&imm;m to create

s Notional Uovernmsnt with national power, intended as they sald,

t4o form a more perfect union *9** far ocurselves and our posterity.”
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For meéily {wenty years the Congress carried out its lggis*
ilative powers, the President his executive powers, gnd the Supreme
Court its normal judieial powers. There was no confllet between
the Congress and the Court. Then, in 1803, Congress pa&sed a
statute which the Qourt sald violated an express provision of the
Constitution. The Court clsimed the power fo declare 1t uncon-
stitutional and did so declare 1%, But a little later the
Court itself admitted that it was an extraordinary power to ex-
ercise and through ¥r. Justice Washington laid down this }imitation
upon it: PIt is but a decent respeet due to the wisdom, inbtegrity
and patrictism of the Legislative body, by which any law 18 |
passed, to presume in favor of its validity until its violation
is proved beyond all reesonable Goubi.®

But simce the rise of the modern movement for social and
aeék@mic progress through legislation, the Couri has more and
more often and more and more boldly asserted a power to velo
laws pussed by the Congress ané-State Legislatures in complete

disregard of this original limitation.
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In the Inst four yaaz# the spund mle of giving statutes
the benefit of all reasonable doubt bas besn cast aside. The
Gourt bas ween acting not as z judiclal body, but as a policy~
ﬁakiag body. iha-p%@m&nx gconflict between the Congrese and the
Court has nothing %o do with eivil and religious ILiberties. It
has ween o conflich sclely over sconomic and social policies ——
gver the guestion as to what the Congress hes power to do under
the clauses dealing with the genersl welfare and with commerce
petween the Bistes,

When %the Congress has sought o etabilize national agriculture,
to improve the tondillons of Iabor, to safeguard business against

wnfair eompetition, o protect our asitional resources, and in many

other ways, %a:a&x#e-@ﬂ&-ﬁlearly national needs, the majority of
the Court hasg hﬂﬁﬁ.aasﬁmﬁag the power %o pass on the wisdom of
these Acls of the Congress w»~éﬁﬁ to approve or disapprove the
puklic policy written Intc these laws,

That iz net only wy accusation. It is the accusation of
most distingulshed Jusiices of the present Supreme fourt. I

have not the time %o guodte to you all the language used by

dissenting Justices in many of these cases. Bub in the case
holding the Rallrcad Relirement ach uneonstitutionsl, for in-

stance, Chief Jystice Hughes sald in a disseniing opinion that the
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majority opinion showed ®a departure from sound principles %, and
#an unwarranted limitation upon the commerce clause.® ind three
R
other Jastices agreed with him. In the case holding the L.A.4.
uneonstitutional, Justiece Stone said of the majority opinien that
it was & "™orptured coanstructionm of the Constitution.®X  4nd two
other Justices agreed with him. In the case holding the New York
Hinimum Wage Law unconstitutional, Justice Stone said thet the
majority were sctually reading into the Constitution their owmn
fpersonal gconomle predilections®, and that if the legislative
power is nol left free to express an overwnelming public opinion
such &8 supports minimum wage legislation, then Pgovernmenr is to
And three |
be rendered impotent.® Hmexm other Justices agreed with him,

In the face of these dissant;ng opinions, there is ne
basis for the claim made by some members of the Court that some-
thing in the Constitution has compelled them regretfully to thwart
the wiill of the people.

In éha face of such dissenting apinions, it 1s perfectly
¢lear, as Chief Justice Hughes has said: Mie azre under & Con~

stitution but the Comstitubion is what the Judges say it is.®
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That Constitubion as 1% is written gives all of the Legisiative

power o the %wo Houses of the Congress, Ia recent years, however, the

toust in sddition to the proper use of its judieial functions heg

improperiy set 4ts81f up a@ & third House of the Congresg--g SUPaT-

legislsture, as one of the Justices has called ij--reading into the

Conatitution words and jmplications which are not there, and wnich

were never intended to e there.

¥e have, hhexefore, reached the point =8 & Fation whers we must

sake actlon to save the Conabitution frm the Court and the Court from

jtself. We must Tind a wey to take an eppeal from the Supreme Conrt %o

the Congditubion itself.
I want--ag all Amepicens wonbe-an independent judiciary es proposed

by the fremers of the Constitubtion. Thet means & Supreme Court that

w111 enforee the Constltution as writtep--that will refuse to sumend

the Constitubion by the arbitrsry exorcise of judicial power--smend-

L

e

Byt it does not mesn e judloiary so inde-

-

ment by judigial say~30.

pendent of %he people that it eem, with fmpunity, assund
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lsgiglative functione. 1% does nol mean & judiciary so in~
depsndent of the people that the system of checks and balances
p&¢p§sa&txa the Constitubion does net spply 3o it as to the
other two branches of %he government, It does not mean a
judigiary so independent that it ean‘dany the existence of
facts universally recognized.

The olection of 1956 confirmed the elections of 1934 and
1932 in ziviag $o the Gongress and +to me a wmandate to ocarry
out a program of necessary social and economic refoms. The
Courts by their present declisions block us or make the effect~
iveness of any new legislation so full of doub% thatfthe Congress
and T find ourassives in a Tog of unceriainty.

How then comwld we proceed? IT was said in last year's
Dempcratic platform “If these problems cannoi be affee?ivaly
-3&1¥@§'within;tka Gans%iﬁnﬁiaa,%ﬁe‘ahall seg%:auﬂh clarifying
smendmant as will assure the power to enact those laws, = deguately

oulste commerce, protect public health and safety, and

sefeguard economic security.® Ia other words, we sald we would
scek an smendment omly if every other possible means by legls-

iation were te fail.
when I commenced o review the situation with the probiem

squar ely vefore me, I came hy & process af elimination %o the
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concliugion that short of amendments the only methoed which was
clearly comsiitution, and at the same $ime earzy out other

mach needed reforme, was to infuse new blood inde all our Courts.
“We must have men worthy and sequipped to carry out impartisl
justice. But, at the same time, we must have Judges who will
bring fo the ﬂﬂﬂr%ﬁ-a.pxeéanﬁﬁﬁay gense offthe Qomstituiion ~-
Judges whe will retain in the Couris the judieial fumctions of

a eoury, and rejsct the lﬁgiﬁxgﬁiv& powere which the couris have
today wsurped.

In seeking a meane to provide such Justices in the Federal
gouris, thers is a difficuliy net §reﬂen§ in the State Jydicial
systems. In fﬁrﬁy?fiva out of the foriy-sight S¢ates ofthe
Union, Judges are phasen not for 1ife but for a perioed of years.
In many Stalss gﬁﬁgea must retire at the age of seventy. Jongress
has provided financial &gcﬁzity by offering life pensions at
full pay for Federal Judges on all Courts who are willing o
retire at seventy. In the case of Supreme Court Jystices, that
pension is %g@;ﬁﬁﬁ s yesy. But Federal Justices, once appointed,
can, if they choose, hold office for life, no matder how old they
may get to be. | -

What is my proposal? It is simply Sthis: whenever a Jydge
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or Jdustice of any Federal Court has reachad the age of seventy
and deoes not awvail himselfl of %the vypporiunity o retire on a
pension, & new aamher §hall be appoinied by the President then
in office, with the approval, as ﬁsqniraﬁ by the Gansﬂitu&ian* of
the Smate of the United Staies,

That plan;haﬁ'ﬁwa chief purposes. By bringing inte the
Judieial sysiem a pieady and conbinuing stresm of new and younger
bleod, I bope, first, fo m&éﬁ the administration of all Federal
Justives speedier and, therefure, less costlyp secondly, to
bring to the decision of social and economic problems vounger
men who have had personal experience and contact with modern
facts and a#rvmﬁsﬁans&a under which average men have to live and
work. This plan will save owr national Cons#ifution from hard-
ening of the judicisl arteries.

The n

mber of Judges to be sppoinited wonld depend wholly on
tke decision of present Judees npw over sevenly, or those who
would sﬁbm&q&a&?&? resch the sge of seventy

The plan provides a top Iimit. For example, 1ot more than
a toial of fifty additional judges im all Pederal Courts can be
appointed under the proposed law. In the case of the Supreme
Court the mezbership can never sexceed fifteen. But it may not

even reach that munber.
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If, for instance, any oane of the six Justlces of the
Supreme Court now over the age of sevendy should retire as pro-
vided under the ylan, his place would not be filled. Conseguently,
although there never can be more than fifteen, there may be ounly
fourteen, or thirteen, or twelve. And there may be only nine.

There is nothing novel or radical about this idea. It seeks
to maintein the FPedersl bench in full viger. It has been discussed
and aspproved by msny persens of high suthority ever since a similar
proposal passed the House of Eepresentztives in 1369.

Why was the age fixed at sevealy? Because the laws of many
States, the practice of the £ivil Service, the regulations of the
Army ané Havy, and the rules many of our Universities and of almost
every great private business eaterprise, commonly fix the retire-
ment age at seventy years or less.

The statute would apply to all the Courts inm the Pederal
system. There is genmersl approval so far as the lower Federal
courts are concerped., The plan hes met opposition only so far
a3 the Supreme Court of the United States itself is concerned.

{no paragraph} |

But it would seem that a plan good for the lower courks
ought to be egually good for alil,

Thagse opposing this plan have sought to arouse prejudice

and feer by erying that I am seeking to "pack® the Supreme Court
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and thét-a banefyl precedent will be established.

¥het do they mean by the words ®packing the Court?® Is
that what I am tryinmg to do? %hat is this precedent that I would
agtablish?

Let me answer this question with & dluntness that will end
a1l hopest misunderstanding of my purposes.

If by that phrase ®packing the Court® it is charged thﬂt
I wish to place on the bench spineless puppets who would disregard
the law and would declde specific cases as I wished them to be
decided, I meke this aunswer -- that no President it for his
offiee would appoint, and ano Senmste of honorable men fit for
their office would confirm, that kind of appointees to the Supreme
Qaurﬁ.

But if by that phrase the charge is made that I would ap-
point end the Senmate would confirm Justices worthy to sif beside
present members of the Court who understand those modera con-

ditions —-
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~~that I will eppoint Justices who will not underteke to override the
judgment of the Congress on legisiative policy--that I will appoint
Justices who will me% as Justices end not as legislators--if the
appoiniment of sueh Justices can be called "pucking the Courts”,
then I gay thet I end with me the vest majority of the American
pecpie favor doing just thad thing--now.

T4 mould be unnstursl if such Justices 414 not share the hopes
end beliefs of twenby-~seven miliion voters that the Constitution is
adequate, as John Marshell seld, %;3 be adapted o the varying erises
of hwmen affairs.

Is it a dengerouns precedent for the Congress to chenge the
mumber of _th& Jus%ices? The Congress has always had, and will heve,
that power., Far from eresting a precedent, I am only following one.
The number of Justices hes been chenged seversl times before--in the
Administrations of John Adams snd Thomes &arfersan,~—bo§h gigners of
the Declerstion of Independence——Andrew Jackson, Abrahem Lincoln and

Ulysses S. Grant. Ave we in effect now (o amend the Constitubion by

ORIGINAL RFETIRFN FOR PREFSFRVATINN



Box 13; Folder= Speech Drafts: Fireside Chat on Reorganization of the Judiciary, March 9, 1937

Collection: Grace Tully Archive; Series: Franklin D. Roosevelt Papers

DRAFT NO. 7 - 17 -

adopting & new poliey thed the Congress should mever again chengse
the number on the Supreme Court?

1 suggest only the addition of Justices to the bench in ae-
cordance with a clearly defined principle relating to & clearly
defined age limit., Fundamentelly, if in the future, Americe
eannod *cms# the Congress it elects to refrain from abusge of
our Constitutional useges, democrscy will have feiled far beyond
the importance to it of any kind of precedent conceraning the
Judiclary.

We think i% sc mueh in the pubdblie inberest to maintain e
vigorous judiciary that we encourage the retirsment of elderly
Judges by offering them s life pension st full selary, Why then
should wé 1eave the fulfiliment of %his publie poliey to ﬂm
chence or meke it depenmdent wpon the desire or prejudice of any
individual Tustice?

It is the olear intention of our pablie poliey to provide
for a constant flow of new and younger hleod into %the iu&iciary.
Formally every Presxﬁént appoints & large number of District and
Circuit Tudges sud = few members of the Supreme Gourk., Unbil

my firat term pragtieslly every Pregident of the
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Bnited States had appoisted at least one wenber gf %.;;m- Supreme
ppared B
gourt. Presidend Taft appointed five snd g Chief Justice.

A
'

Prosident Wilson $=e.

Prasident Harding three and a Chief Jusiice.

president Coolidge one, PEresident Hoover %wo mr\éé’@f @{i@? é%&w Pl
Such a suecemsion of appgintments should have provided a

Sourt well~balsnced as to age. Bul chance and the disinclination

of individasls o leawe the M}éﬁm bench have now given us &

Court in which five Justives will be over geyenty~five years

and one over seventy. 7Thus a sound

of age before next Juns
public polisy hag been defeated.
I now propose ihat we esiablish by law an assurance againet

4 the future. I propese that here-

any suoh 13l~balanced lourt
after, when & Judge reaghes ﬁw age of seveniy, & new and younger
Judge shall be added t6 ihe Court automaticslly. In this wey I
propose te enforee thie sound public policy by law inetead of
leaving the composition of our Paderel Courts, including the
nizghest, to be determined by chance or the personal dsvision of

individuals.
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»

{.

If such & law a8 I pragas%fig ragarﬁfﬁ gs-es£§h1§shiag a
new precedent ~— is it not am@s; éeﬁirablé y?eeﬁdemt?.

Like all lswyers, like sll hmericsns, I regret the necessity
af this controversy. Bubt the welfare of the United States, znd
indeed of the Constitntion itself, is what we 2ll must think
about first. Opr difficulty with the Court today rises umot from
the Comrt as an institubion bat from humsn beings withian it. But
we canot yield our gonstilutional destiny to & few men who, beling
feapful of the future, would deny us the necessary means of deal-
ing with the yre$aﬁﬁ*

This pian of miné ig no abtback ow the Court; it seeks Lo
restore the Court to its rightful and historie placte inm our
system of Constitubtional Govermment snd to have il resume its
high task of building anew on the Constitution ®& system of
living law.? |

I héva-thua explained to you the reasons thsi lie behind
our efferts to secoure resulits by legislation within the Consti-
tution. I hope that thereby the difficult process of coastitu-
tional emendment may be rendered unnecessary. But let us examine

that process.
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DRAFT #7 : 5

There are m&ny types of smendment proposed. Esch one is
radically different fx’fﬁm the other. There is oo substantisl
group within the Congress or ouniside it who ar&agrgaﬁ on any
single amendment.

It would take months or vears te get aubﬁt&ﬁtﬁ:&l agr-ﬁew-
ment wpon the type and langusge of sn '&mag;émam;. It would take
months and years theresfter to get a two-thirds’msjority in
favor of that smendment im both Houses of the Congress.

. Then would come the long course of mtifi.catimﬁ hy
three-~fourths of the States, Ho amendment which any powerful
economic interests or the lLeaders of any ,pwarml political

party have
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had Teason 0 oppose has over heen ratified within enything 1ike
& reasonsble time. 4nd thirdeen Ssatee which contain only five

per eent of the voiing population can block ratificatlion even

thoueh the thirty-five Beates with ninely five per cent of the

popuiation are in faver of it.

& vezy lax e of newspaper publishers, Chembers

ge peroeniag

erce, Bar Assogiations, Henulacturers® Agsociatieng, who

are Erying to give the fupression ihat they mweally do want a

2l amendment would be the firet to exclaim as soon
ag an amendment m'pm@%a% Oht I was for an smendment sil
right, but this swendment that you have proposed is not the
kind of an swendwent tha% I was thinking sbont. I am, thersw

r efferte and ny money o biock

Tore, golng to spend wy tHme, o

that amendwment, alibouwsh I wonld be amfully glad to hel; get
some other kind of smendment ratified.®

Two 2

otipe oppose my plan on the ground thathhey Iavor
a constitutional smendwent. The first includes $hose who funda~

mentally object to é@gi-ﬁi and ecopomic legislation along modern

lines. This iz the same group who during the campaign lset Fall

tried to block the mandate of the people.

J
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strategy

trxxaxy of

. e

Fow they are making a last stand. JAod the sikw

is to w@;géﬁ% the dtime=gonsuming process of

amendsent in order %o kill off by delay the legisiation demand-
ed by themandate.

To them ¥ say ~- I do not think you wiil be able long %o

fool the Americen people s to your purposes

The other g roup s composad of those who honestly believe

¥he awendment progess is the best and who would be willing

to suppert & tesssnable amendment if they could agree on ome.

To %hem I my - we cunnet rely on an amendment as the

immediake or only answer to our present @iffionities. And when
the time comes for aption, youw will find that wany of those who

pretend to %@mfm your will ssbotage any consin

which is proposed. Look at these sirange bed-fallomsof yours.

¥hen ?;mf:am have you found them reaBly st your eside in your
fighis for res progress?

nd remsnber one thing more,. Exen If an amendument were
passed, snd aven i in the years to come if were %o be ratifised,

ite meaning would depend upon the kind of Justices who wordd be

sitting on the Supreme Court bench. An azendment iike the rest
of the Constitullon iz what the Justices say it is zather than

what ite framers or m

R SR T R

i might hope it ie.
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This propossl of mine will not infringe in the elighlest

upon the oivil or veligiows liverilss so dear %o svery Americen
wy retord as Governor api as ?x%@i@kﬁ% proves my develion
Yo those liberdies -~ ny sheadliand @&g%ﬁaa o protect the fundae

wental righits of the {ree eitlizen, _?@u who kaow me ¢ have no

present atbespt by those opposed to prograss %o play upon the

feaxs of Ganger to personal liberty brings sgedn to mind Thak

crude and oruel ehzstegy tried by the ssme opposition o frighlien

the workers of aWQwi@&»gﬁ ﬁfgﬁxfﬁﬁﬁﬁlﬁ@ﬁ~@&@@&%ﬁﬁﬁa‘ﬁgﬁiﬁﬁﬁ the

2

whers wars not fooled by that

Spcial Seoyddy Low, The'f

opks of feerics =331 not be fooled by

propagands then., The:

such prepagands How.
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I am in favor of sction through legisistion:

First, because 1 b@liav; thet it can be passed at this
_&&&aian mf the ﬁaﬁgxﬁ&gh

Bgcond, becsugse it »ill provide 2 reilmyigorated, liberal-
minded Judiclery mecesseyy bo fursish gqulcker and chespsr Jjustice
from botiton to Lop.

Third, &&@auaa-it wiil provide a series of Federsl Courts
willing to enforce the Constibution as written, and uswilling to
asaart leglslative powers by writiﬁg iato it their own political

t¢ policies.

and econowm
Puring the past bslf century the balance of power belwesn Q‘

the three grest braoches of the Federzl Covernment, hes been

~ - .';ﬁ
. /?/.

e

tipped out of belence by the fourds in direct contradigtion of

P

the high purpeses of the framers of the Constitution. It is my N
purpese to restore that balance, You who know me wlll accept
By solemn assurencs that in a world in which democracy 1s under

aktack, I seeXk o meke Americen democracy sugceed. /
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BADIO ADURESS OF THE PRESIDERT

THE $HITE HOUSE

TUEBDAY, BARCH 9, 1937

Lest Thursday I deseribed ln debsil certain econcmic
problows which everyone admits now fece the Netion. ¥For the
meny messeges shich heve gome o me after thet speech, snd
whiek it is phyrsicelly lmpossible Lo auswer iﬂﬁi?iﬁﬁ&l;?, A
teke this meanz of saying Thhank you.®

%&mig@t, sitting at my desk in the ¥hibae Houwse, I
make my {lrst radio pepoprt to the people in my second texm
of @ffiﬁ@m

I om reminded of that evenlng in ¥srch, four yeurs
8go, when I sede py first redic report to you. We were then
in the widst of the grest haakling erlsis.

Soon after, with the aubhoridy of the Congress, we
agked the Neblon te turn over sll of its privately held gold,

dollsr for dollsr, %o the Goverament of the Unlted Btates.
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Todey we sre oply perb-wey through thot program --
and regovery is speeding uwp to 2 pelint shere the dengers of
1929 ore sgein ha&a@iﬁg poasible, not fthis wesk or month
perbaps, bubt within & yesr or Lwo.

Hationnil lowe are needed to oomplete thet proglom.
Individesl op Iocal or slete effort alone ¢anmol protect us
in 1937 suy better Than Hen yeurs 2g0.

% will boeke time -~ znd plenty of tise -- o work
ot our remedies sdministratively eoves afber legislefion is
vagsed. To couplete our progras of prebaglicn is Lime,
therefore, we ougnot delny one mowest in mukiag certein bhat
gur pstional goverwmment has power to earry throwgha

Four yeurs wpoe aobion did umob come untll the elevanth
hour, 1% wag slmost toe luste,

I we lesrped suyililng from the depression we will
not allow ourselves to ron sronud in new ¢lrgies of futile

digengsion end debste, always postponing the day of decision,
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i
fhe fmericen puople have lesrned from the depression.
For in the lagb thrse metionsl electicns sa ovsrehelning
majority of then volsd ¢ mendate that the Consress apd the
President begin the tesk of providiag thet orotsetion -
not after long yeers of debots, but now,
e courts, haowsver, have cest doubts dgn the sbility
off the slweted Congress to protect ns sgeinet oabsstrophe
by maeting sqouerely our modern socisl snd euononic conditionas
¥ sre 5% & erisis in owr abRility to proceed with
thet profegtion. IV is ¢ gulet srisis. There sre zo ilines
of depnsitors owbside closed benks. But to bhe fer-sighted
iﬁ iz fep-resching in Lbs possibilities of injury to Amarice.
I wend bo talk with you vepry simply shout the need
for present egbion ln this erisls -~ the need to meet ihe
pusngwered challenge of one-third of & Heblon ill-uncurished,

ill-clad, ili-houssd.
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B

Last Thursday I described the fmericen form of
gmv@rnmﬁﬂx a2 ¢ thyee horse team provided by the Constitubtion
Yo the fmerlicesn people ge that their field might be plowed,
The three horses sre, sf course, Lhe three broaches of
govermment -~ the ﬂangr&a&; the Executive amd the Gouris.
Teo of the horses sre pulling in unlson todays the third is
unot. Those whoe hove lntimated thet the Presidemt of the
Uunlted Btebes Is Lrying to drive thet tesm, overlook the
simple fact that the President, s ﬁ%amf Breeutive, is
h&w#&iﬁ one of the three horzes.
R It iz the Mmericen pecple themselves who sre in the
driver's soub,

"It iz the Americen people Lhemselves who want the
furrow plowed,

It iz the fwerlcan people themsslives who expect the
third horse te pull ia unison with the other two.

I hope thet you have re-rsad t%& Constitution of the
United Btetes. Like the Bible, it aught to be read agsin

#nd sgain.
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It is an essy dogy

st o nadsrstond when you remenber
thst 10 wus oelled into beling bessuse the irticles of Confeders-

tlon under shieh the originel {hirtesn states tried Lo opersie

sfuer the Bevolublon showed ihe oeed of 2 wtlonal goversment

with powsr encouzh io hendle ﬁﬁ%iﬁﬁﬁi problems. In 1is Presmble,

the {onstitution siubes thaet 1t wes lntended to fors & more
perfect dolon wnd progote Lhe gumerel welfure; and the powers
given o Uhe fongress o carry out those purposes con be Desk
dasopribed by saying thet bhey were oll the powers needed to
ment esnvh and every problen whish then hed o metlonsl choracher
s which pouid set be zel by mersly logal setion.

But the fropers wont furblber. Heviog in mind thet in

succesding generzbions sany other problems then undresued of
would Becope nablomal problems, they gave %o the Congresg the

apple brosd powers "ho Jevy fames #%8R sud provide Sor the

common defenge and genersl welfsre of the Unibted Blubes.®
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o
. Thet, sy friends, is whet I honsstly héiiﬁ?& bo have
bees e ﬁ%@&r pod underlying purpose of the petrints who
weabe & ?@g%gfl-ﬁﬂmﬁti@%ﬁiﬁﬁ %@\ﬁ%ﬁﬁﬁa o pelional %?W%rﬂ&ﬁﬁﬁ
S ,
with noblonsl power, intended es they sald, ¥ie form & more
perfect union ®¥¥¢ Por curselves sud our posberity.®
Poy pesrir tuendy yeurs thers wis ne epufliet belween
the Congress aad the Court. Then, ln 1803, Congress pessed
s sbotute which the Courd sald violubed an express provision
N »
wf bhe Copatituiicn. The Cowrt clelmed the power to deglure
it %ﬁﬂ@ﬁﬁﬁi@%@imﬂﬁi spd d3d so declare it. But s liktle i&%mr
the Court itzeld admitted thot At was an ezireopdinery pover
Lo sproreise snd thvough ¥r. Jusbice Weshingbon lold down this
limitation upon it: FIL is bub s decnst respect dus to the
wisdom, the integrity snd the patricbism of the Legislative
nody, by which any low i passed, Lo presume in fever of its
velidity vntil its viclation of the Constilution is proved

beyond al} reszonuble doubt.®

¥
h
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.

Byt sinee the rise of the moders sovement for soclal
end economic progross through legislation, the Court bhus more
snd more ofbten and 20re and sere boldly asserted o povwar o
veto lows passed by the Congress snd Bilate L@giﬁl@tﬂf@ﬁ in
gomplets disregerd of thie oviginel Limitabion.

In the last four yesrs the gound rule of glving
ﬁt%ﬁﬁﬁ@ﬁ the benefid of all resmonsble doubt hsg been vest
pside. The Court hes besn =oding ot ma.m.ﬁﬁaigiai Body o
but a8 & gﬂi}ﬁywmﬁﬁiag body.

When the Uongress hes sought to stabllize nsilonsl
sgricnliure, to improve the conmditlons of labor, to sefegusrd
%ﬂﬁi&ﬁéﬁ sgsingt wafsir competitlion, to protset our muliomsl
FHEORTGES snd in meny obher suys, Lo é%ﬁ?ﬁ our clesyriy
nationsl needs, the mejerity of the Court hes been sssuming
the power t0 pass on the wisdom of these Aets of the Dongress -—-
and to approve oy Alsspprove the public peoliey writbten lnto

thess laws.
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o

Fhet i3 not only uy acousstlon., £ 45 the socusstion

of moub Slski

sgutshed Justices of the prosent Supreme Court,

I hawe nob the tlse te puste to yﬁavﬁél the lsngusge wsed by
dissenting Justices in meny of these ceges. Dot in She cuse

holding the Bailroad Betip:

eat Aot unconstitabiomel, fer

instenes, Chief Justlce Hughes s$sid in @ disgenbisg oslnlon

et the majority oplodon wes % deperdurs from Sound principles™,

sl pleeced "an wpwerrented llmitation uwpon the commerve oleuse,?
Snd three other Justices ngreed with aim,

In the esae holding the A.4.4. sneomebibutionsl, Justice
Bhone %%if;ﬁg the sejoridy opinion thet 1% weg o Btertured
ﬁmﬁﬁ%@%%ﬁi@ﬂ of the Uonsbitubion.¥ ind two other Justices agreed
with him,

In the cese holding the ¥ew York Binimum Wage Lew

wncangtitutionel, Justice Sloue sald thut the =elority were

sotuslly reading fote the Constitubion thwir ove *personsl

ople predilections®, sad thet If the iegisletive power is

net Left frvee to choose the methods of ﬁ@lving§$ﬁwf§rﬁﬁlwmﬁ

;
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wef e
ol porerty, subsistence snfd heslih of lsrge ousbers in the

et 42 Lo e rendered lupotent.® ind

mity, thes Bgovarms
fwe obher Justives agreed with bls.
zﬁ\ﬁkﬁrﬁaﬁﬁ-ﬁf these dlzssubing oplinlons, ithere iz no

nasiz Popr bthe elsim szde by some mesbers of the Courd thet

sompelled thom regretfolly

sowething in the Constitution has

Lo Bheset the will of Lhe people,
tn the Toge of such dlssenting opinions, it is peylestiy

plesy bthet, se Chief Justios ﬁugﬁwé.h&& seids Phe sre under

anstitution iz what the Judges suy 1b

& Qonntitution bud the €

in.%®

i addition to the proper mwee of ity jJudicled

The Cogrt
functions hes improperly set itself wup ss & bBhdrd House of the
Congress ~- & supsr-isgislabure, ss one of the Juatices hos
salied 1E « vesding iuto ﬁh@«@@ﬁaﬁiﬁﬁﬁimm.wafﬁﬁ end implicstions

whi@%i&&@ mot there, and which were nmever intended %o be thors.

\
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g Ew
Yo have, therefuors, resched the polol o2 2 Belion whers
we mast take sobien ¥o suve the Constitution Prog the Courd and

the Courdt from ibselfd

fyom the Supreoss Court Lo the fonstitubion itoelf. %e wont &

; Pe smot find & way €0 foke an sppwel

Soprane Jourt whieh wiil do justice under the Conabibubion —-
sot over It. In our courbs we waal o govermment of lswe ond

nok of nens

1 wont -~ a8 all imericens wank ~-in iﬂﬁﬁﬁ@ﬁ&&;3 hudiolavy
sg propossd by the Cremers of the Censtilublion. Thet mesns &

Suprese Court that will enfoyes She Sonstitubion a8 spliden o

3

st wlil vefuse to emend the Jonshitublon by Yhe srbilrory
sxersise of jwilelal powey - smendment by Judiclel sey-a0.
It does nob mesn & Judiciazry so indepesdent thet iV ¢an

feny the szistenes of foecbs wniverssily recognised,

How then eould we proceoed to perform the mundete given
pe? Tt wes spid in lest yeorts Eémﬁﬁw&%ﬁa plobform YIf these

proviews cannet be eflectively s&l@@ﬁ pithin $he Constitution,
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we o
wi shoil seeh such oluwifyisg smendment se will sgsure Tue power
fo enpet those laws, sdeuusbely To pepnlete COMROTOD, mrotaect
wybiie health snd ssfety, snd selegusrd eccmomic eecuriby.® In
other wmords, we seld we would seek sz ependuent only if every
sther possible mesus by leglslsiion were Yo fall.

¥hen I commsnged Ho réview the situstion with the problem
suanrely before me, I come by o proeesg of slimination %o the
sonelasion thet shovds of smendments the only smethod shich was
clesyly constibutionnl, snd would st the seme Lime cerry ouk
sther nuch nesded veforms, was o Infase new blood iato sll cup
courts, U8 pusk hove wen worthy and squipped to curyy ouk
tmpurtial justlies. Bub, &t the pume Ulse, we sust hove Judzes
ke will Brisg to be courts s present-~doy sense of the
Congbitublon - judges who will retsin in the courts the Judiclel
fanctions of & courd, and reject the legisietive povers which
the pourts heve bodey sssumed.
| In foprty-five out of the forty-eight Btates of the Unlon,
Iudges sre vhosen neb For 1ife hub for 8 porind of yeurs. Ia

meny States judges must reltre ot the wge of seventy. Congress
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ol B

s provided fissncisl security by offering life penslons of
Pull pay for federel Juiges wn ell courts who sre willing %o
retirs =t seventy. In the cese of Bupreme Court Justices,

thet pension i3 £20,000 & yesr. Bub sll federsl judges, ﬁmem‘
appointed, ven, if they chooss, hold offiee for 1ife, no matler
how old they mey get o ba.

Hhut iﬁ’ﬁy sraposal? It is sigply thisy w%ﬁﬁﬂv&r-ﬂ
judge or juwstice of any federsl vourt has resched the ege of
seventy end doss not sveil hisself of fhe opportunity te petirve
on & pengion, & now member shell be appointed by Lhe Fresldent
then in offlee, with the approvel, ss reguired by the Consti-
tubion, of the Jenste of the United @%mtﬁfq

Thet ploun has two oblel purposes, By bringing lsko the
Judiciel system & steedy ond conbinuing stress of new and
voungey blood, I hope, Tirst, to saks the sdmiolstretion of

all Tederel justicesspeedler spd, therefore, less gostly;

anset
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